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A. INTRODUCTION

There is no support for the Court of Appeals’ decision in the case
under review that only “like kind” properties, (an apartment with another
apartment, a common area with a another common area, or a limited
common area with a another limited common area), can be combined and
that the combining of a common area, limited common area and an
apartment is prohibited as a matter of law. The Court of Appeals’
prohibition on combining common area and an apartment is not supported
by the HPRA (RCW Ch. 64.32), is not supported by the Woodcreek
Condominium Declaration, which specifically allows such combining, and
is not supported by cases from other jurisdictions that have disallowed
combining only when the statute or the Declaration at issue did not
expressly provide for it.

The issues the Court of Appeals raises in its decision on review her
that deserve special attention by the Supreme Court are:

1. The Horizontal Property Regimes Act (RCW Ch. 64.32)
requires all condominium Declarations to contain provisions authorizing
the combining of common area, limited common area, and apartments,
and requires all condominium Declarations set forth the procedures for

doing so. While the statute requires that the Declaration authorize



combining and contain a procedure to do so, it leaves to the developer to
set forth in the Declaration those procedures. (Argument B-1 below);

2. The Woodcreek Condominium Declaration specifically
provides for and authorizes the combining of common area, apartments,
and limited common areas (Argument B-1 below);

3. The decision of the Court of Appeals under review fails to
account for the fact that when other jurisdictions have prohibited a
“combining” it was only when neither the statute nor the Declaration at
issue provide for it, and fails to recognize that legislatures and the
Uniform Condominium Act (RCW Ch. 64.34) have reversed those
decisions and expressly allow combining of common area, apartments,
and limited areas. The clear legislative trend in Washington and
elsewhere is to allow combining and the decision of the Court of Appeals
in this case goes against that trend unnecessarily and without legal or
factual justification (Argument B-2);

4. The decision of the Court of Appeals under review relies
heavily for support on its earlier decision in Bogomolov vs. Lake Villas,'
without considering the fundamental differences between the
condominium Declaration at issue in Bogomolov and the condominium

Declaration of Woodcreek at issue here. The Court of Appeals failed to

1131 Wn. App 353, 127 P.3d 762 (2006)



acknowledge the “apples and oranges” differences between the two
Declarations, and therefore, failed to acknowledge that Bogomolov does
not provide any support for an interpretation of the Woodcreek
condominium Declaration with respect to the issue of “combining.”
(Argument B-3.)

B. ARGUMENT

1. The Court of Appeals in this case did not enforce the
Woodcreek Declaration or the Horizontal Property
Regimes Act (HPRA) as written. Both the HPRA and
the Woodcreek Declaration provide for and authorize
combining of common area, limited common areas and

apartments.

The Washington Court of Appeals (Div. II) in Gold Creek North
Limited Partnership v. Gold Creek Umbrella Association’ described the
purpose and legal effect of a condominium Declaration this way:

“Declarations are the operative documents for
condominiums and in some states are referred to as
‘master deed[s]’. [citations omitted] In other
words, they spell out the true extent of the
purchased interest. Woodside Vill. Condo. Ass’n,
Inc. v. Jahren, 806 So.2d 452, 456 (Fla.2002)
(QUOTING Pepe v. Whispering Sands Condo.
Ass’n, Inc. 351 So0.2" 755, 757 (Fla.Dist.Ct.App,
1077)).  Declarations not only prescribe the
governance structure of the development, but they
also serve to give notice to individual buyers of the
significant terms of any encumbrances, easements,

2 143 Wash. App. 191, 177 P.3d 201 (2008)



liens, and matters of title affecting the
condominium development.  See generally 4
Frederic White, Thompson on Real Property
Condominiums & Cooperatives $36.09(j), at 258
(2" Thomas ed.2004)” [Bold emphasis added.]

Both the Washington condominium statutes, the HPRA and the
Condominium Act have always permitted the combining of a common
area, limited common area and apartments. When the Washington State
legislature enacted the first condominium law, the HPRA, under which
Woodcreek was formed, it included RCW 64.32.090(10) that requires
every condominium declaration contain

“A  provision authorizing and establishing
procedures for the subdividing and/or combining of
any apartment or apartments, common areas and
facilities or limited common areas and facilities . . .”

When the Washington State legislature in 1989 enacted the newer
Condominium Act, RCW 64.34, instead of requiring that a condominium
declaration contain procedures for subdividing and combining, the

legislature put such procedures in the statute itself. RCW 64.34.228(3)

provides:

“Unless otherwise provided in the declaration, the
owners of units to which at least sixty-seven percent
of the votes are allocated, including the owner to
which the limited common element will be assigned
or incorporated must agree to reallocate a common
element as a limited common element or to

* Gold Creek North Limited Partnership vs. Gold Creek Umbrella Ass’n. at 203



incorporate a common element or limited common
element into an existing unit.” [Emphasis added]

Neither statute limits combining to “like kind properties.” Neither
statute provides that if properties are combined the declared values
change. Woodcreek’s Déclaration (paragraph 12) provides for the
combining of common area, limited common area and apartments, it does
not limit combining to “like kind properties” and very importantly,
Woodcreek’s Declaration provides that in the case of combining the
declared values of apartment units do not change.

The HPRA doeé not prohibit a developer from including in a
Declaration provisions like those contained in paragraph 4 of the
Woodcreek Declaration, the paragraph that provides for and describes
bonus rooms. To the contrary, RCW 64.32.090(12), which sets forth what
a Declaration of a condominium created under the HPRA must contain,
states the Declaration may contain:

“(12) Any further details in connection with the
property which the person executing the declaration
may deem desirable to set forth consistent with this
chapter; . . ”

The property interest every grantee (including Sandra Lake and

Glen Clausing) acquired in Woodcreek when they purchased their

respective apartment units was subject to the “significant terms” and



“matters of title” of the Woodcreek Declaration, as written, including its
paragraph 4 [CP 386] that provides:

“At the option of the purchaser the floor plans for
Types L and M* Units will include an additional
area to be situated directly above the car garage area
which is incorporated within the basic structure of
the apartment unit. The bonus room will consist of
one of four alternate floor plans and will increase
the square footage of said units by approximately
416 square feet.” [1976 Dec. par 4. as amended in
1977 / CP 386 & 376]

RCW 64.32.120(1) requires that every deed to every Woodcreek
apartment must reference Woodcreek’s Declaration. RCW 64.32.120(1)

provides:

“Deeds or other conveyances of apartments shall
include the following:

(1) A description of the land as provided in RCW
64.32.090, or the post office address of the property,
including in either case the date of recording of the
declaration and the volume and page or county
auditor's recording number of the recorded
declaration;” [Underscore added]

Because the declaration had to be (and was) recorded before the
first apartment unit was conveyed, and because all deeds of conveyance
(from the very first to and including the most recent) reference the
Declaration, all purchasers of a Woodcreek apartment, including Sandra

Lake, by accepting their deeds of conveyance agreed, by operation of law,

4 [by amendment changed to Types J, K, L & M - CP 376]



to be bound by the terms of Woodcreek’s Declaration. Further, as a
matter of law by accepting the deeds they also are required to strictly
comply with its terms. RCW 64.32.060 provides:

“Each apartment owner shall comply strictly . . .

with the covenants, conditions and restrictions set

forth in the declaration or in the deed to his

apartment.”

In accordance with Paragraph 4 of the Declaration 100% of the
Woodcreek apartment owners by accepting their deeds agreed that their
fellow purchasers of type J, K, L, and M units have an option for a bonus
room to be added to their unit. Further, by operation of law they agreed to
those provisions of the Declaration that provide that if a bonus room is
added it (1) will be situated directly above the garage, (2) will be part of
the basic structure of the apartment unit, and (3) will increase the size of
the apartment by approximately 416 square feet. Like all 43 bonus rooms
now in place at Woodcreek, Glen Clausing’s bonus room for his J type
unit is directly above his garage, is part of the basic structure of his
apartment unit, and it increases the size of his apartment by approximately
416 square feet just as the declarations allow.’

Sandra Lake maintains (and Division I in this case held) that Glen

Clausing’s bonus room could not be built unless Woodcreek’s Declaration

3 Lake also has a bonus room. Her bonus room is above her garage, part of the basic
structure of her apartment, and increases the size of her apartment by approximately 416
square feet. [CP 201, 203, 858]



was amended and that such an amendment requires unanimous approval.®
This argument is specious because Woodcreek’s Declaration already
contains provisions for bonus rooms for J, K, L & M type units. Since the
declaration already has provisions for bonus rooms, no amendment to the
Declaration is needed for Glen Clausing’s bonus room.

The plain meaning and common sense reading of the Declaration is
that Woodcreek’s common area can be combined with an apartment
and/or common area can be created (improved) for purposes of building a
bonus room as it is absolutely impossible to build a bonus room as
described in the Declaration without doing so. The recorded survey maps
and plans for Woodcreek include a floor plan/construction diagram of a
bonus room that depicts walls, roof, beams, and other structural
components. Though RCW 64.32.010(6)(b) lists airspace, beams,
supports, windows, plumbing and electrical wiring as components of the
“common area” the first sentence of 64.32.010 provides the statutory
definitions are not literal but are only used “unless the context otherwise
requires.”  Further, RCW 64.32.010(6)(b) speéiﬁcally states the
components listed in the statute are common area “unless otherwise

provided in the declaration.”

® Lake vs. Woodcreek at1225, 1230



The provisions of the Declaration should not be construed in a way
that renders portions of it superfluous or renders its provisions
meaningless. It is incongruous to claim that the Declaration, as written,
should be interpreted to mean that a bonus room can be built “above the
car garage,” (which paragraph 4 of the Declaration also defines as part of
the apartment unit) and “incorporated within the basic structure of the
apartment unit” as long one does not invade airspace, or have walls, or a
roof, or support beams, etc. What is reasonable to conclude is that: (1)
By accepting their deeds 100% of the grantees of a Woodcreek apartment,
by operation of law, agreed to be bound by the Declaration; (2) Bonus
rooms by their vary nature and as described in the Declaration result in
common area being combined with an apartment and/or create (improve)
common area; (3) Therefore, it follows that 100% of the Woodcreek
homeowners agreed that it is permissible to combine a common area with
an apartment and/or to create a common area by building an optional
bonus room.

The Declaration has been so interpreted by the Woodcreek Board
of Directors and all past and current owners of Woodcreek apartments
since 1978 when the Board of Directors approvéd the first bonus room.

The only exception being Sandra Lake’s objection to the bonus room



added to Glen Clausing’s unit set forth in her suit filed 15 months after
that bonus room was built.

2. The decision by the Court of Appeals and its
analysis of the issue of combining a common area
and an apartment are inconsistent with those of
other courts that have analyzed and decided the
same issue.

Cases from other jurisdictions have held that a common area,
limited common area, and an apartment can be combined when the
condominium Declaration and governing statues so provide. They have
held that this cannot be done if the condominium Declaration or governing
statutes are silent on the issue. All cases from other jurisdictions that have
decided the issue have done so by enforcing the condominium Declaration
and the statute as written. When courts in other jurisdictions have not
allowed a common area, limited common area and an apartment to be
combined because the statute as written did not contain a provision that
permits combining similar to RCW 64.32.090(10) or RCW 64.34.228(3),
state legislatures have amended their statutes.

Examples of cases from other jurisdictions that have held
combining/converting is allowed and combining/converting does not
changé declared values when “unlike” properties (a common area with an

apartment, or limited common area with an apartment) are combined

10



include Newport Condominium Ass’n, Jhc. v. Concord-Wisconsin, Inc.,
556 N.W. 2d 775, 778 (Ws. Ct. App. 1996)., Lake Barrington Shore
Condominium Ten Homeowners Ass’n v. May, 553 N.E. 2d 814, 196 Ill.
App. 3d 280 (1980), and Ochs v. L’Enfant Trust, 504 A.2d 1110 (D.C. Cir.
1986). In all these cases, the decisions turned upon the language of the
governing statutes and provisions of the condominium Declaration.

Examples of cases that resulted in state legislatures amending their
condominium statutes after a court found invalid a combining (or
conversion of one type of property to another) because the governing
statute was silent on the issue include: Grimes v. Moreland, 41 Ohio
Misc. 69, 322 N.E.2d 699 (1974), Kaplan v. Boudreau, 410 Mass. 435,
573 N.E.2d 495 (1991); and Makeever v. Lyle, 125 Ariz. 384, 609 P.2d
1084 (1980). These cases are discussed in greater detail below.

In Grimes v. Moreland, 41 Ohio Misc. 69, 322 N.E.2d 699 (1974),
the Declaration of the condominium was amended by less than a
unanimous vote to permit owners to use the common area to install
fencing and air conditioning compressors. The amendment to the
Declaration was challenged as a combining of common area with an
apartment and/or converting common area into a limited common area.
The Ohio Court of Appeals invalidated the amendment to the Declaration

after stating:

11



“Unfortunately, neither the declaration, by-laws or
statues of Ohio expressly provide for a means of
converting common area into limited common area
or unit owner’s property. . . . Therefore, the erection
of fences and installation of compressors without
unanimously approval amendments to the
declaration is improper.”™

In 1978, the Ohio State legislature amended Ohio’s condominium
statutes. The new statute, Title 53, Chapter 11, Sections .04(E) and
.031(A) permits the Board of Directors of a Condominium to adjust
boundaries between units, to relocate limited common elements and to
relocate and reallocate common areas upon an application submitted by
the owners of units adjoining the units affected. The statute does not
require unanimous consent or even a simple majority vote of the owners.
The amended Ohio statutes cited above are in the Appendix.

In Kaplan v. Boudreau, 410 Mass. 435, 573 N.E.2d 495 (1991), the
court held invalid a newly adopted condominium bylaw that had the effect
of allowing the owner of one unit to have the exclusive use of a common
area. The basis for the decision was that there was no provision for such
conversion or cdmbining in the Declaration or the statues on which the
Declaration was based. After the Kaplan decision, the Massachusetts

legislature amended its condominium statute to expressly provide:

“ . . . the designation or allocation by the
organization of unit owners of limited common

" Grimes v. Moreland, supra, at p. 74.

12



areas and facilities, or a withdrawal of a portion of
the common area and facilities, all as provided for
in this subsection, shall not be deemed to affect or
alter the undivided interest of any unit owner”
[Emphasis added.] Mass. Gen. Laws ch. 183(A, §
5(b)(1)(1988). [Statute is in the appendix.]

In Makeever v. Lyle, 125 Ariz. 384, 609 P.2d 1084 (1980), the
combining of a common area and an apartment was held invalid. The
court acknowledged Arizona law at the time lacked “extensive statutory
provision specifying the uses which may be made of general common
elements and the manner or means by which the owners may govern or
control such uses.” The fact there was no authority in the statute was
significant to the Arizona Court’s decision. The Arizona law regarding
condominiums since that decision has been completely rewritten, and the
statues in effect when Makeever was decided were repealed. Arizona’s

“new” condominium law is based on the Uniform Condominium Act, the

same uniform act Washington adopted (RCW 64.34) to replace the HPRA.

The new Arizona condominium law (a copy is in the appendix) provides
that common area, limited common area and/or apartments can be
combined upon less than unanimous consent of all owners.

3. The analysis by the Court of Appeals of the issue
“of combining a common area with an apartment in this
case was inconsistent with the analysis it employed in its

Bogomolov decision.

13



The cases from other jurisdictions discussed in this brief were all
cited in the briefs filed in Bogomolov v. Lake Villas. Judge Applewick,
who wrote the concurring opinion in this case and the maj ofity opinion in
the Bogomolov decision, did not cite those cases as precedent or
controlling. Rather, as these other cases had done, he looked to the
Declaration at issue in Bogomolov in deciding whether new dock slips
could be built at the Lake Villas Condominiums. Bogomolov did not hold
nor does it stand for the proposition that combining and converting
properties, like-kind or otherwise, is per se improper. Rather, Judge
Applewick based his decision in Bogomolov on the specific uniqure
provisions of the Lake Villas’ Condominium declaration.

As set forth in the Glen Clausing and Woodcreek briefs and their
Petitions for Discretionary Review, Lake Villas’ Declaration at issue in
Bogomolov is markedly different than Woodcreek’s Declaration in the
following respects:

1. Lake Villa’s Declaration defines the docks where proposed
boats were to be built as common areas and the dock slips themselves as
limited common areas. Woodcreek’s Declaration defines bonus rooms as
“part of”” and “incorporated within the basic structure” of the apartments;

2. Lake Villa’s Declaration assigns a declared value to the

boat slips and a declared value to parking slips. Lake Villas Declaration

14



then provides that the declared value of an apartment is the sum of the
declared values for the apartment itself, any dock assigned to it, and any
parking space aséigned to it. Hence when a dock space is added to a Lake
Villas apartment, the declared value of the apartment is increased by the
declared value of the assigned dock. Woodcreek’s Declaration assigns no
value to a bonus room. Hence when a bonus room is added to a
Woodcreek apartment, the declared value of the apartment does not
change;

3. Lake Villas Declaration (paragraph 27) provides that the
common areas, limited common areas, and apartments at Lake Villas
cannot be partitioned or combined without 100% affirmative vote of the
Lake Villas apartment owners. Woodcreek’s Declaration, paragraph 12,
provides that common areas, limited common areas, and apartments at
Woodcreek can be partitioned or combined with a 51% affirmative vote of
the Woodcreek homeowners; and

4. The Woodcreek Declaration specifically allows the
addition of a bonus room onto a unit that incorporates a portion of the
common area structure and the air space of the unit to which it is added.

One of the cases cited in Bogomolov, Newport Condominium
Association v. Concord-Wisconsin, Inc., 556 N.W. 2d 775, 778 (Ws. Ct.

App. 1996) deserves careful consideration. That decision and its analysis

15



are based on the statute and the Declaration as wriffen and the decision
makes it clear the court clearly understood the difference between
“declared value” and “fair market value.” In Newport, the Declaration
was amended by less than unanimous vote to reclassify a common area
veranda as a limited common area for the use exclusively by one unit. At
page 583 of the opinion, the Wisconsin Court of Appeals held:

“Statutes relating to the same subject matter are to
be construed together and harmonized. [citations
omitted] The cardinal rule in interpreting statutes is
that the purpose of the whole act is to be sought and
is favored over a construction which will defeat the
manifest object of the act. [citations omitted]

“With these principles in mind, we conclude that
§§ 703.09 and 703.13, STATS., are clear and

' unambiguous. Section 703.13(4) states that the
percentage interest a condominium owner possesses
in a common element ‘may not be changed without
the written consent of all units owners . . .’

“The Tomeras contend that the Restated Declaration
is invalid because it changed the common element
status of the veranda to a limited common element,
thereby restricting their use and reducing their
interest in the common elements. The Tomeras

have confused the concepts of percentage
ownership with the value of their unit.”

Before Glen Clausing built his bonus room, Sandra Lake had a
0.801 interest in the common areas of Woodcreek based on the declared
value of her unit, $56,786, divided by the declared value of Woodcreek,

$7,065,000. [CP 203, 380, 393] She had one vote on homeowner matters,

16



was responsible for 0.801 of the common area assessments and entitled to
0.801 of the sale proceeds if Woodcreek as a whole was sold or otherwise
liquidated. After Glen Clausing built his bonus room, Sandra Lake still
has a 0.801 interest in the common areas, one vofe, is responsible for
0.801 of common area assessments and entitled to receive 0.801 of the
| sale proceeds if Woodcreek as a whole is sold or liquidated. All that has
changed is that Woodcreek has lost the use of a small amount of the
airspace that was above the garage of Glen Clausing’s unit.®

The developer of Woodcreek deemed it desirable to set forth in the
Woodcreek Declaration an option for a bonus room by all purchasers J, K,
L and M type units. In the Declaration the developer described the
optional bonus rooms and included a plan/construction diagram. The
developer did not include in Woodcreek’s Declaration (and he Was not
required to do so) a declared value for the bonus room. Instead, the
developer declared the same value for apartments of the same type with
and without bonus rooms. These differences distinguish the analysis and
outcome in Bogomolov from that here. Bogomolov must be limited to its
unique facts and cannot be controlling as to an interpretation and
enforcement of the dramatically different Woodcreek condominium

Declaration.

8 Sandra Lake’s deposition testimony is that she has sustained no economic damages as a
result of Glen Clausing’s bonus room being built. [CP 839, 845]

17



The developer of Woodcreek, as required by the HPRA, set forth
in the Woodcreek Declaration the formula and the procedures for
subdividing and combining. As set forth in paragraph 12 of Woodcreek’s
Declaration the developer decided that subdividing and combining could
be done upon the affirmative vote of 51% of the owners, and the developer
further set forth in paragraph 12 that in the case of combining, the declared
values of the apartments do not change. 100% of the Woodcreek
apartment owners, by operation of law when they accepted their deeds,
agreed to be bound by these provisions of the Declaration. By a vote of 91
to 4, an affirmative vote of over 60% of all homeowners entitled to vote,
the homeowners approved the following resolution that specifically
approved all bonus rooms including Glen Claus.ing’s:

“The Homeowners hereby ratify and approve the Board’s

past approvals of all owner-added bonus rooms built to date

and its past approvals of any owner modifications that may

have involved or permitted a combining of apartment unit

or units with common areas or facilities or limited common

area or facilities as provided for in paragraph 12 of the
Declarations.” [CP 130]

C. CONCLUSION
The Woodcreek Declaration should be interpreted as written by the

developer and enforced consistently with how all Woodcreek Board of
Directors, all Woodcreek Apartment owners (other than Sandra Lake), and

the King County Superior Court in this case have interpreted it over the

18



last 40 years. The HPRA upon which the Woodcreek Declaration is based
should be enforced as written. Neither should be interpreted such that part
of ;cheir provisions are rendered meaningless or are superfluous and no
words, such as “/ike kind” should be added. When the issue of combining
an common area and an apartment is analyzed based on (1) the
Declaration and HPRA as written, (2) the legal effect of the Declaration
on all those that acquire a property interest at Woodcreek; (3) the
difference between “declared value” and “fair market value;” and (4) the
“before and after” declared values (as was done in Newport Condominium
Association vs. Concord-Wisconsin and in Bogomolov®) the inescapable
conclusions are that: (1) at Woodcreek a bonus room addition is permitted
under the Declaration, (2) a bonus room addition at Woodcreek does not
run afoul of the HPRA, and (3) adding a bonus room has no effect on the

declared values/declared percentages.

® In Bogomolov, Div.1 of the Court of Appeals employed a “before and after” analysis to
determine if at Lake Villas the assignment of a new dock slip, which had a declared value
in that condominium’s Declaration, to an apartment changed the apartment’s declared
value.

“Appellants assert that the values and percentages required by RCW 64.32.050(1), set
forth in Schedule A of the Declaration, have not changed . . . [Bogomolov at 366]

“Section 7 of the Declaration provides that ‘[t]he total percentage of any apartment will
be the combined percentages of the apartment and the open parking spaces and dock
spaces assigned to it, if any.”” Bogomolov page 369.

“The exclusive use of the boat slips would increase the overall value of units to which
they were assigned [by the values assigned to boat slips in the declaration] and would
necessarily change the percentages of ownership of the owners of Lake Villas
condominium in the common areas. The court did not err in so ruling.” Bogomolov at
370-71.
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Reliance on Bogomolov to interpret and enforce the Declarations at
Woodcreek is comparing apples and oranges. The Woodcreek Declaration
and the HPRA permit “combining” of common area and apartments and
limited common areas. The Declaration in Bogomolov diéi not.
Bogomolov is not precedent for the appeals court’s decision interpreting
the Woodcreek condominium Declaration. The better authority is found
in McLendon v. Snowblaze Recreational, 84 Wn. App. 283, 929 P.2d 1140
(Div. III 1997).

The trial court in this case properly granted summary judgment
dismissing the Lake complaint. The decision of the Court of Appeals
reversing the trial court should be reversed itself and the case remanded
confirming entry of summary judgment of dismissal of the Lake complaint

by the Superior Court.  —

T 'L'
Dated this é t day of February 2009.

ERAN, HAHN, SPRING, STRAIGHT& WATTS, P.S.

b %\wu., -

Charles E. Watts, WSBA 02331
Attorney for Respondent/Petitioner Clausing
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Westlaw. : . : Arlzona
AR.S. § 33-1218 Page 1

C
Arizona Revised Statutes Annotated Currentness
‘Title 33. Property
g Chapter 9. Condominiums (Refs & Annos)
Ng Article 2. Creation, Alteration and Termination of Condominiums
= § 33-1218. Limited common elements

A. Except for the limited common elements described in § 33-1212, paragraphs 2 and 4, other than porches, bal-
conies, patios and entryways, the declaration shall specify to which unit or units each limited common element
is allocated. The allocation shall not be altered without the consent of the unit owners whose units are affected.

‘B. Except as the declaration otherwise provides, a limited common element may be reallocated by an amend-
ment to the declaration. The amendment shall be executed by the unit owners between or among whose units the
reallocation is made, shall state the manner in which the limited common elements are to be reallocated and, be-
fore recording the amendment, shall be submitted to the board of directors. Unless the board of directors determ-
ines within thirty days that the proposed amendment is unreasonable, which determination shall be in writing
and specifically state the reasons for disapproval, the association shall execute its approval and record the
amendment.

C. A common element not previously allocated as a limited common element shall not be so allocated except
pursuant to provisions in the declaration. The allocations shall be made by amendments to the declaration.
CREDIT(S)

* Added by Laws 1985, Ch. 192, § 3, eff. Jan. 1, 1986.

HISTORICAL AND STATUTORY NOTES

For provisions of Laws 1985, Ch. 192 regarding interpretation of act, short title, and effective date, see Historic-
al and Statutory Notes preceding § 33-1201.

Uniform Law:

This section is similar to § 2-108 of the Uniform Condominium Act. See 7, Pt. II Uniform Laws Annotated,
Master Edition or ULA Database on Westlaw.

LIBRARY REFERENCES
Condominium €== 6.1 to 12.

Westlaw Topic No. 89A.
C.J.S. Estates §§ 198, 211 to 219, 221, 230.



Westlaw, Arizona
AR.S. §33-1222

C
Arizona Revised Statutes Annotated Currentness
Title 33. Property
Ng Chapter 9. Condominiums (Refs & Annos)
~g Article 2. Creation, Alteration and Termination of Condominiums
= § 33-1222. Relocation of boundaries between adjoining units

If the declaration expressly permits, the boundaries between or among adjoining units may be relocated by an
amendment to the declaration. The owners of the units shall prepare an amendment to the declaration, including
the plat, that identifies the units involved, specifies the altered boundaries of the units and their dimensions and
includes the units' identifying numbers. If the owners of the adjoining units have specified a reallocation
between their units of the allocated interests, the amendment shall state the proposed reallocation in a reasonable
manner. The amendment shall be executed by the owners of those units, shall contain words of conveyance
between or among them and, before recording the amendment, shall be submitted to the board of directors. Un-
less the board of directors determines within thirty days that the proposed amendment is unreasonable, which
determination shall be in writing and specifically state the reasons for disapproval, the association shall execute
{its approval and record the amendment.

CREDIT(S)

Added by Laws 1985, Ch. 192, § 3, eff. Jan. 1, 1986.

HISTORICAL AND STATUTORY NOTES

For provisions of Laws 1985, Ch. 192 regarding interpretation of act, short title, and effective date, see Historic-
al and Statutory Notes preceding § 33-1201.

Uniform Law:

This section is similar to § 2-112 of the Uniform Condominium Act. See 7, Pt. IT Uniform Laws Annotated,
Master Edition or ULA Database on Westlaw.

LIBRARY REFERENCES -
Condominium €== 3.
Westlaw Topic No. 89A.
C.J.S. Estates §§ 197 to 203, 244.
RESEARCH REFERENCES

Treatises and Practice Aids

11A Arizona Practice A.R.S. § 33-1227, Amendment Of Declaration.
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Westlaw. .
MG.L.A. 183A§ 5 | Massachusetts Page 1

Effective:[See Text Amendments]

f_Massachysetis Generat Laws Annolaled COrTeiTess—f
Part 1. Real and Personal Property and Domestic Relations (Ch. 183-210)
g Title I. Title to Real Property (Ch. 183-189)
Ng Chapter 183A. Condominiums (Refs & Annos)
= § 5. Interest in common areas or facilities; percentage; division

(2) Each unit owner shall be entitled to an undivided interest in the common areas and facilities in the percent-
age set forth in the master deed. Such percentage shall be in the approximate relation that the fair value of the
unit on the date of the master deed bears to the then aggregate fair value of all the units.

(b)(1) The percentage of the undivided interest of each unit owner in the common areas and facilities as ex-
pressed in the master deed shall not be altered without the consent of all unit owners whose percentage of the
undivided interest is materially affected, expressed in an amendment to the master deed duly recorded; provided,
however, that the acceptance and recording of the unit deed shall constitute consent by the grantee to the addi-
tion of subsequent units or land or both to the condominium and consent to the reduction of the undivided in-
terest of the unit owner if the master deed at the time of the recording of the unit deed provided for the addition
of units or land and made possible an accurate determination of the alteration of each unit's undivided interest
that would result therefrom. The percentage of the undivided interest in the common areas and facilities shall not
be separated from the unit to which it appertains, and shall be deemed to be conveyed or encumbered with the
unit even though such interest is not expressly mentioned or described in the conveyance or other instrument.
The granting of an easement by the organization of unit owners, or the designation or allocation by the organiza-
tion of unit owners of limited common areas and facilities, or the withdrawal of a portion of the common areas
and facilities, all as provided for in this subsection, shall not be deemed to affect or alter the undivided interest
of any unit owner.

(2) The organization of unit owners, acting by and through its governing body, shall have the power and author-
ity, as attorney in fact on behalf of all unit owners from time to time owning units in the condominium, except as
provided in this subsection, to:

(1) Grant, modify and amend easements through, over and under the common areas and facilities, and to accept
easements benefiting the condominium, and portions thereof,-and its unit owners, including, without limitation,
easements for public or private utility purposes, as the governing body of the organization shall deem appropri-
ate; provided, however, that the consent of at least 51 per cent of the number of all mortgagees holding first
mortgages on units within the condominium who have requested to be notified thereof, as provided in subsection
(5) of section 4 is first obtained; and provided, further, that at the time of creation of such easement and at the
time of modification or amendment of any such easement, such easement and any such modification or amend-
ment shall not be inconsistent with the peaceful and lawful use and enjoyment of the common condominium
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property by the owners thereof. Such grant, modification, amendment, or acceptance shall be effective on the
thirtieth day following the recording, within the chain of title of the master deed, of an instrument duly executed
by the govemning body of the organization of unit owners setting forth the grant, modification, amendment or ac-
ceptance with specificity, and reciting compliance with the requirements of this subsection.

(ii) Grant to or designate for any unit owner the right to use, whether exclusively or in common with other unit
owners, any limited common area and facility, whether or not provided for in the master deed, upon such terms
as deemed appropriate by the governing body of the organization of unit owners; provided, however, that con-
sent has been obtained from (a) all owners and first mortgagees of units shown on the recorded condominium -
plans as immediately adjoining the limited common area or facility so designated and (b) 51 per cent of the
number of all mortgagees holding first mortgages on units within the condominium who have given notice of
their desire to be notified thereof as provided in subsection (5) of section 4. In such case as the limited common
area or facility shall directly and substantially impede access to any unit, the consent of the unit owner of such
unit and its first mortgagee, if such mortgagee has requested notice as aforesaid, shall also be required. Such
grant or designation, and the acceptance thereof, shall be effective 30 days following the recording, within the
chain of title of the master deed or of the declaration of trust or by-laws, of an instrument duly executed by the
governing body of the organization of unit owners and the grantee or designee and his mortgagees, which instru-
ment shall accurately designate, depict and describe the area affected and the rights granted and designated, and
shall recite compliance with the requirements of this subsection. Such grant or designation shall be considered
an appurtenance to the subject unit and shall be deemed to be conveyed or encumbered with the unit even
though such interest is not expressly mentioned or described in the conveyance or other instrument.

(iii) Extend, revive or grant rights to develop the condominium, including the right to add additional units or
land to the condominium; provided, however, that the rights to add additional units are set forth in or specific-
ally authorized by the master deed, and, notwithstanding any provision in section 19 to the contrary, withdraw
any portion of the common area of the condominium upon which, at the time of said withdrawal, no unit has
been added to the condominium in accordance with the master deed; and provided further, that said withdrawal
is not specifically prohibited by the master deed. Any action taken pursuant to this subparagraph shall be taken
upon such terms and conditions as the organization of unit owners may deem appropriate, including the method
or formula by which the percentage interest of each unit is to be set in accordance with subsection (a) of section
5, or in accordance with another method which the organization of unit owners reasonably determines is fair and
equitable under the circumstances, following such extension, revival, grant, addition or withdrawal if not spe-
cified in the master deed; provided further, that the consent thereto, including the terms and conditions thereof,
of not less than 75 per cent of owners of units within the condominium, or such lower percentage, if any, as the
master deed may provide, and 51 per cent of the number of all mortgagees holding first mortgages on units with-
in the condominium who have given notice of their desire to be notified thereof as provided in subsection (5) of
section 4 is obtained for such extension, revival, grant, addition or withdrawal. Any action taken pursuant to this
subparagraph may be taken even if the time period for adding land, units or commeon facilities, or for withdrawal
bas expired. The withdrawal of common areas pursuant to this subparagraph shall not be deemed to affect the
percentage interest of each unit. Such extension, revival, grant, addition or withdrawal shall be effective 30 days
after the recording, within the chain of title of the master deed or of the declaration of trust or by-laws, of an in-
strument duly executed by the organization of unit owners setting forth accurately the extension, revival, grant,
addition or withdrawal, and reciting compliance with the requirements of this subsection; and
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(iv) Sell, convey, lease or mortgage any rights or interest created as a result of exercise of rights established un-
der subparagraph (iii); provided, however, that any proceeds obtained by the organization of unit owners as a
result of such sale, conveyance, lease, or mortgage may be paid by the organization of unit owners for common
expenses of the condominium, and otherwise shall be distributed in accordance with subparagraph (iii) of sub-
section (a) of section (6), or in accordance with another method which the organization of unit owners reason-
ably determines is fair and equitable under the circumstances. The provisions of paragraph (2) shall not affect
the rights reserved by the declarant in the master deed except to the extent such rights have expired.

Any consent required by this subsection shall be deemed to be given if, upon written notice by certified and first
class mail, provided by the governing body of the organization of unit owners of a proposed action hereunder, to
the unit owner or mortgagee whose consent is required, such unit owner or mortgagee fails to object within 60
days of the date of mailing of such notice. The consent of each mortgagee, to the extent required hereunder,
shall be counted separately as to each unit upon which such mortgagee holds a mortgage, based upon one vote
for each unit. In no event may a consent required of a mortgagee under this subsection be withheld unless the in-
terests of the mortgagee would be materially impaired by the action proposed. In the event of any conflict
between the provisions of this subsection and of the master deed, trust or by-laws or other governing documents
of the condominium, this subsection shall control. Any third party interested in title to said condominium or
condominium unit or units may conclusively rely upon the recitation of compliance contained within any instru-
ment recorded pursuant to this subsection.

(c) The common areas and facilities shall remain undivided and no unit owner or any other person shall bring
any action for partition or division of any part thereof, except as provided in sections seventeen, eighteen and
nineteen. The use of limited common areas and facilities may be designated by the organization of unit owners
in the same manner as set forth herein relative to the granting of easements; provided, however, that such desig-
nation shall take the form of an amendment to the master deed, executed by said organization and the unit owner
or owners to whom the designation is made, upon the written consent of the owner or owners of the unit or units
directly abutting the limited common area and facility or whose unit or units are directly affected thereby and
upon the payment by the unit owner to whom the designation is being granted of the reasonable costs of the pre-
paration, execution and the recordation thereof. Said amendment shall be recorded in the appropriate registry of
deeds or land registration office in the names of the parties and the condominium. Nothing contained herein
shall be construed to require the consent of one hundred percent of the beneficial interest and the mortgagees to
the granting of an easement by the organization of unit owners, or the designation or allocation of limited com-
mon areas and facilities. Except as expressly provided herein, the provisions hereof may not be varied by agree-
ment and rights conferred hereby may not be waived. In the event of a conflict between this section and the mas-
ter deed, or declaration of trust, or bylaws of any condominium submitted to the provisions of this chapter, the
language hereof shall control. Any covenant or provision to the contrary shall be null and void.

(d) Each unit owner may use the common areas and facilities in accordance with their intended purposes without
being deemed thereby to be hindering or encroaching upon the lawful rights of the other unit owners.

(e) The necessary work of maintenance, repair and replacement of the common areas and facilities shall be car-
ried out as provided in the by-laws.
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(f) Unless the by-laws otherwise provide, whenever the common areas and facilities shall require emergency
works of repair, replacement or maintenance, any unit owner may undertake the same at his expense and recover
his reasonable costs as a common expense.

(g) No work which would jeopardize the soundness or safety of the building shall be done in a unit or in the
common areas and facilities unless in every such case the unanimous consent of all unit owners is first obtained.

CREDIT(S)

Added by St.1963, c. 493, § 1. Amended by St.1987, c. 87; St.1994, c. 365, §§ 2, 3; St.1998, c. 242, § 5.
HISTORICAL AND STATUTORY NOTES

2003 Main Volume

St.1987, c. 87, approved May 29, 1987, in par. (b), in the first sentence, inserted “whose percentage of the undi-
vided interest is affected”.

St.1994, c. 365, § 2, approved Jan. 13, 1995, and by § 5 made effective Jan. 1, 1996, rewrote subsec. (b), which
prior thereto read:

“The percentage of the undivided interest of each unit owner in the common areas and facilities as expressed in
the master deed shall not be altered without the consent of all unit owners whose percentage of the undivided in-
terest is affected, expressed in an amended master deed duly recorded. The percentage of the undivided interest
in the common areas and facilities shall not be separated from the unit to which it appertains, and shall be
deemed to be conveyed or encumbered with the unit even though such interest is not expressly mentioned or de-
scribed in the conveyance or other instrument.”

Section 3 of St.1994, c. 365, in subsec. (c), inserted the second to sixth sentences.
St.1998, c. 242, § 5, an emergency act, approved Aug. 7, 1998, rewrote subsec. (b), which prior thereto read:

“(b) The percentage of the undivided interest of each unit owner in the common areas and facilities as expressed
_ in the master deed shall not be altered without the consent of all unit owners whose percentage of the undivided
interest is affected, expressed in an amended master deed duly recorded. The organization of unit owners shall
have the power, as attomey in fact on behalf of all unit owners and their successors in title, to grant, modify or
amend easements through or over the common areas and facilities and to accept easements benefiting the con-
dominjum or any portion thereof, including, without limitation, easements for public or private utility purposes,
including cable television; provided, however, that at the time of creation of such easement and at the time of
the modification or amendment of any such easement, such easement and any such modification and amendment
shall not be inconsistent with the peaceful and lawful use and enjoyment of the condominium property by the
owners thereof. Said organization shall further have the power to grant to any unit owner an easement for the ex-
clusive use of any limited common area and facility, or a portion thereof. The actions of the organization of unit
owners in granting such easements shall not require the joinder of any unit owner, except for an easement for the
use of a limited common area and facility; such easement shall only be granted upon the written consent of the
owner or owners of the unit or units directly abutting the limited common area and facility or whose unit or units



Statutes and Session Law - 5311.031

5311.031 -

Statutes and Session Law Ohio

TITLE [53] LIl REAL PROPERTY
CHAPTER 5311: CONDOMINIUM PROPERTY

5311.031 Relocation and reallocation of boundaries.

5311.031 Relocation and reallocation of boundaries.

- (A) Except as otherwise provided in the declaration, the boundaries between adjoining units and
appurtenant limited common elements may be relocated and the undivided interests in the common elements
appurtenant to those units may be reallocated by an amendment to the declaration pursuant to the following
procedures:

(1)() The owners of the adjoining units shall submit to the board of directors of the unit owners
association a written application for the relocation and reallocation. The application shall be accompanied
by the written consents of the holders of all liens on those units, except liens for real estate taxes and
assessments not due and payable.

(b) In the application, the owners of the adjoining units may request a specific reallocation of their
undivided interests in the common elements allocated to the adjoining units.

(2) Unless the board of directors finds any requested reallocation of the undivided interests in the
common elements to be unreasonable, within thirty days after the board receives the application, the
association shall prepare, at the expense of the owners of the adjoining units, an amendment to the
declaration that is executed by the owners of the affected units and that includes all of the following:

(2) Identification of the affected units;

(b) Words of conveyance between the owners of the units;

(c) A specification of the undivided interests in the common elements, the proportionate shares of
common surplus and common expenses, and the voting powers of each unit resulting from the relocation
and reallocation, the total of which shall equal the interests, shares, and powers of the former adjoining

units.

(3) At the expense of the owners of the affected units, the association shall record the amendment to the
declaration together with both of the following:

(2) Any drawing, plat, or plans necessary to show the altered boundaries of the affected units;
(b) The dimensions and identifying number of each unit that results from the relocation and reallocation.
(B) Existing liens automatically shall attach to each unit that results from the relocation and reallocation.

Effective Date: 07-20-2004
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5311.04

Statutes and Session Law -

TITLE [53] LUl REAL PROPERTY

CHAPTER 5311: CONDOMINIUM PROPERTY
5311.04 Common areas and facilities.

5311.04 Common areas and facilities.

(A) The common elements of a condominium property are owned by the unit owners as tenants in
common, and the ownership shall remain undivided. No action for partition of any part of the common
elements may be commenced, except as provided in section 5311.14 of the Revised Code, and no unit
owner otherwise may waive or release any rights in the common elements.

(B) The declaration shall set forth the undivided interest in the common elements appurtenant to each
unit. ‘

(1) For units in condominium properties other than expandable condominium properties, the undivided
interest in the common elements shall be computed in the proportion that the fair market value of the unit
bears to the aggregate fair market value of all units on the date that the declaration is originally filed for
record, shall be based on the size or par value of the unit, or shall be computed on an equal basis.

(2) Except as provided in division(D) of this section, the interest in the common elements appurtenant to
units in expandable condominium properties may be computed in any proportion or on any basis that is the
same for units submitted by the declaration as originally filed and those submitted later by the addition of
additional property and that uniformly reallocates undivided interests of units previously submitted when

additional property is submitted.

(C) If a par value is assigned to any unit, a par value shall be assigned to every unit. Substantially
identical units shall be assigned the same par value, but units located at substantially different heights above
the ground or having substantially different views, amenities, or other characteristics that might result in
differences in fair market value may be considered substantially identical. If par value is stated in terms of
dollars, it need not reflect or relate in any way to the sale price or fair market value of any unit, and no
opinion, appraisal, or market transaction at a different figure affects the par value of any unit. '

(D) The declaration for an expandable condominium property shall not allocate interest in the common
elements on the basis of par value, unless the declaration as originally filed does either of the following:

(1) Requires that all units created on any additional property that is added to the condominium property
be substantially identical to the units created on the condominium property previously submitted;

(2) Describes the types of units that may be created on any additional property and states the par value
that will be assigned to every unit that is created.

(E) Except as provided in sections -5—3 11.031 ]to 5311.033 and 5311.051 of the Revised Code, the
undivided interest in the common elements of each unit as expressed in the original declaration shall not be
altered except by an amendment to the declaration unanimously approved by all unit ownerr af*acted. The
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undivided interest in the common elements shall not be separated from the unit to which it appertains and is
deemed conveyed or encumbered with the unit even though that interest is not expressly mentioned or
described in the deed, mortgage, lease, or other instrument of conveyance or encumbrance.

(F) Each unit owner may use the common elements in accordance with the purposes for which they are
intended. No unit owner may hinder or encroach upon the lawful rights of the other unit owners in the
common elements.

(G) Subject to rules the board of directors adopts pursuant to division (B)(5) of section 5311.081 of the
Revised Code, the board may authorize the use of limited common elements, as distinguished from the
common elements and exclusive use areas, for the construction of open, unenclosed patios, hedges, decks,
fences, or similar improvements provided that the improvements are maintained and insured by the owner of
the unit to which the limited common area is appurtenant. The construction of an addition to or an
expansion of a unit into limited common elements or common elements may not be authorized without the
consent of all unit owners. '

(H)(1) Subject to the bylaws and the declaration, the unit owners association may purchase, hold title to,
and sell real property that is not declared to be part of the condominium property.

(2) Any transaction pursuant to division (H)(1) of this section that takes place prior to the date that the
unit owners other than the developer assume control of the unit owners association requires the approval of
the developer, the approval of the unit owners other than the developer who exercise not less than seventy-
five per cent of the voting power of the unit owners association, and the authorization of the board of
directors. :

(3) Any transaction pursuant to division (H)(1) of this section that takes place after the unit owners
assume control of the unit owners association requires the approval of the unit owners who exercise not less
than seventy-five per cent of the voting power of the unit owners association and the authorization of the
board of directors.

(4) Expenses incurred in connection with any transaction pursuant to division (H)(1) of this section are
COMIMOn eXpenses.

Effective Date: 10-01-1978

© Lawriter Corporation. All rights reserved.
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Westlaw., -

322 N.E.2d 699
41 Ohio Misc. 69, 322 N.E.2d 699, 70 0.0.2d 134
(Cite as: 41 Ohio Misc. 69, 322 N.E.2d 699)

P>
Court of Common I

V.
MORELAND et al.
No. 72 CV-08-2487.

" June 26, 1974.

Action was brought in which key issue was whether
unit owners' placement of fences and air condition-
er compressors on condominium common areas was
a ‘use’ of property requiring owner's association
board approval and compliance with provisions of
declaration, amended by 75% vote of unit owners,
or was a taking of common area property affecting
percentage of undivided interest of other unit own-
ers requiring upanimous approval of an amended
declaration. The Common Pleas Court, Franklin
County, Petree, J., held, on basis of findings, con-
clusions and recommendations by Paddock, Refer-
ee, that unanimous approval was required, that pur-
ported lease of an area of condominium blacktop
was a nullity but that lease agreement had been rati-
fied and that attorney fees could not be awarded to

any party.
Judgment accordingly.

West Headnotes
[1] Condominium 89A €11
89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak11 k. Improvements and Alterations.

Most Cited Cases

(Formerly 154k11, 154k1)
Unit owners' placement of fences and compressors
on condominium commonareas constituted a
“taking of property subject to undivided interest” of
all unit owners within statute providing that undi-
vided percentage of interest in the common areas

Page 1

and facilities of a condominium owned by individu-
al unit owners, as expressed in the condominium

.declaration, shall not be altered except by an

amendment to the declaration unanimously ap-
proved by all unit owners affected. R.C. §
5311.04(C). '

[2] Condominium 89A €12

89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak12 k. Assessment for Expenses. Most

Cited Cases

(Formerly 154k11, 154k1)
Rights to condominium common areas may not be
waived, released or partitioned by civil suit through
action - of any unit owner acting alone. R.C. §
5311.04.

[3] Condominium 89A €510

89A Condominium
89Ak6 Common Elements; Management and
Control .
89Ak10 k. Use of Premises. Most Cited Cases
(Formerly 154k11, 154k1)
Unit owners' association's purported lease of an
area of condominium blacktop was a nullity where
lease form was never attested to or acknowledged
and where leasing of such area was not an act au-
thorized by association board; but, since association
had received benefit of the monthly rental of the
blacktop for four and one-half years, lease agree-.
ment had been ratified. R.C. § 5301.01.

[4] Costs 102 €~>194.25
102 Costs
102VIII Attorney Fees

102k194.24 Particular Actions or Proceed- ings
102k194.25 k. In General. Most Cited
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(Formerly 102k194.24, 102k172)
In action in which key issue was whether unanim-
ous approval of owners of condominium units was
required before fences and air conditioner com-
pressors could be placed on condominium common
areas, attorney fees could not be awarded to any
party. R.C. § 5311.01 et seq. ‘

**700 Syllabus by the Court

1. *69 The undivided percentage of interest in the
common areas and facilities of a' condominium
owned by individual unit owners, as expressed in
the condominium declaration, shall not be altered
except by an amendment to the declaration unanim-
ously approved by all unit owners affected.

2. The erection of fences by condominium unit
owners, which enclose a portion of the common
area adjacent to the unit owners' property, and their
installation of air-conditioner compressors in the
common area, purportedly authorized by approval
of an amendment to the condominium declaration
by a vote of less than all unit owners, constitute a
taking of property which is the subject of the undi-
vided interest of all unit owners. -

Robins, Preston & Beckett Co., L. P. A., and John
F. Gugle, Columbus, for plaintiffs.

Tidwell & Lunsford and Alan Lunsford, Columbus,
for defendants.

PADDOCK, Referee. :

Pursuant to Rule 53, the referee makes the follow-
ing findings of fact, conclusions of law, and recom-
mendation based on the pleadings, stipulations, ex-
hibits, view of the premises, and arguments of
counsel.

*70 FINDINGS OF FACT

1. The Broad-Brunson Place Condominium is a
17-unit residential building on a parcel of land in
Columbus, Ohio, bounded by East Broad Street,
Brunson Avenue, Long Street and Monypenny Av-
enue. The building and land were submitted as con-
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dominium property by the execution and filing of a
declaration, pursuant to R.C. Chapter 5311, in
September 1963. The declaration contained all the
proper information required by R.C. Section
5311.05, including the By-Laws of the Unit Own-
ers' Association.

2. The By-Laws of the Unit Owners' Association
were amended in November of 1971 by a vote of
more than 75% of the voting power of the Unit
owners, as required by R.C. 5311.05(B)(9) and the
By-Laws. The particular portions of the Amended
By-Laws relevant to this litigation are:

Article VIII-Administrative Rules and Regulations,
Section 1. The board of **701 managers may adopt -
administrative rules and regulations governing the
use and operation of condominium property not in
conflict with the declaration or these By-Laws and
amendments thereto by a vote of a majority of the
members of the board. Such Administrative Rules
and Regulations shall be recorded with the secret-
ary-treasurer and shall be sent to each unit owner
by registered mail prior to the effective date of their
application. :

Section 2. Such Rules and. Regulations may be
amended from time to time by a majority vote of
the members of the board of managers or by a vote
of at least seventy-five percent (75) of the voting
power of the Unit Owners" Association at the annu-
al meeting or at a special meeting of the same.

Article IX-Use Of Unit and Compliance With By-
Laws, Section 1. Each unit shall be used and occu-
pied only as a private dwelling by the owner or his
tenant. Each unit or any part thereof shall not be
used for any other purpose. Each owner or any oth-
er occupant of the unit shall respect the confort and
peace of mind of his neighbors, as well as other oc-
cupants of the condominium. Each owner shall not
do, or permit to be done, or keep in the *71 unit,
anything which will increase the rate of fire insur-
ance for the condominium, or do or suffer to be
done any act or thing which shall be a nuisance, an-
noyance, inconvenience, or damage to the unit or
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any occupants of the condominium.
Article X-Unit Ownership.

Section 1. Ownership of a unit includes the right to
exclusive possession, use and enjoyment of the sur-
faces of all its perimeter walls, floors and ceilings,
and of all supporting walls, fixtures, and other parts
of the building within its boundaries, as well as the
garage space assigned to the unit, including the
right to paint, tile, wax, paper, or otherwise finish,
refinish or decorate the same.

3. The schedule of units, filed as part of the original
declaration, states as follows:

‘All are contained within the boundaries of the con-
dominium and not specifically designated as part of
a unit is common area. All utilities located within
any unit but not serving that specific unit alone are
common facilities. All utilities outside the limits of
any units are common facilities.’

4. The original declaration was amended in Septem-
ber of 1971, ‘to permit fencing and other items on
common ground for the purpose of inclosing por-
‘tions of common area to be used as patio.’

‘It is hereby declared that all requests for such fen-

cing shall be submitted in writing along with the’

plans as to design, uniformity and control, to the
board of managers, and their approval with written
consent must be given by the board of managers in
each case.

‘It is.further declared that any gates, a part of such
fencing, shall be kept unlocked. Unit Owners may
beautify their area by planting of flowers and
shrubbery without submitting written plans.’

This amendment to the declaration was approved
by 75% of the unit owners. The signatures of the
owners of 14 units appear on the amendment as
filed’ with the County Recorder, the signatures of 5
unit owners (numbers 3, 4, 8, 9, and 15) do not.

5. On February 10, 1972, the Rules and Regulations
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*72 of the condominium were adopted, which con-
tained the following provision:

8-CONSTRUCTION

“No unit owner may erect, or cause to be erected,
any structure, fence, or other item, or in any way
change or alter the now existing contour of the out-
side of the property without written consent of the
board of managers. Plans, as to design, uniformity
and control, have to be submitted to the board of
managers in writing.**702 Locked enclosures pro-
hibited. An exception to this rule may be: unit own-
ers may beautify their area by planting of flowers
and shrubbery without submitting written plans.’

6. Since the date of the last amendment to the de-
claration and the adoption of the Rules and Regula-
tions pertaining to fences, defendant Jerry Glick has
built a redwood fence, roughly 6 feet high, enclos-
ing a rectangular area on the east side of the con-
dominium at the rear area of his unit. Mr. Glick ob-
tained written permission for his fence. Defendants
Stephan Ely, Randall Jester and Lyle Smith have
applied to the board for permission to build similar
fences, and have received conditional approval
pending the outcome of this case.

7. Plaintiffs H. Coleman and Mary Grimes and sev-
eral of the defendants have placed air conditioner
compressors on the common area east of the con-
dominium. Mr. and Mrs. Grimes' compressor is a
green metal device, roughly 2 feet wide, 3 feet long
and 2 feet high. Other compressors are of similar
size. Defendant Smith's is a larger heavy duty mod-
el. The compressors were installed at various times.
No section of the declaration, bylaws or rules and
regulations deals directly with the matter of air con-
ditioner compressors.

8. On the 27th of August, 1969, plaintiff H. Cole-
man Grimes, as secretary-treasurer of the associ-
ation, signed a lease form with the appropriate
blanks filled in, purporting to lease an area of the
condominium blacktop to Diversified Janitorial
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Service for a 5-year period, at a rent of $20 peru

month. The form was never attested to or acknow-
ledged pursuant to R.C. 5301.01. There is no indic-
ation that the association authorized this transac-
tion. The lease, *73 with a 5-year option clause, ex-
pires on August 31, 1974. The lease has been rati-
fied by almost 4 1/2 years of rent collection by the
association.

9. The controversy regarding Edna Moreland deing
business as a real estate broker from her unit is now
moot.

10. There is no evidence that any party suffered
damages as a result of the actions of another party.

CONCLUSIONS OF LAW

1. The key issue in this case is whether placing
fences and air conditioner compressors on con-
dominium common areas is a ‘use’ of the property
requiring association board approval and compli-
ance with the provisions of the declaration,
amended by a 75% vote of the unit owners, or is a
taking of common area property affecting the per-
centage of undivided interest of the other unit own-
ers requiring unanimous approval of an amended
Declaration. This is a case of first impression in
Ohio and perhaps even in the United States.

[1][2] Based on the language of R.C. Chapter 5311,
it is the conclusion of the referee that placing
fences and compressors on condominium common
areas constitutes a taking of property and an ouster
of co-tenants from common areas subject to all
owners' undivided interest such as to require unan-
imous approval of an amendment to the declaration.
This conclusion is based largely on R.C. 5311.04,
‘Ownership of common areas and facilit-
ies.’Subsection (A) states that ownership of com-
mon areas shall remain undivided. Six-foot-high
redwood fences, even if unlocked do divide the
common area into identifiable zones adjacent to
particular units with an implied desire for privacy
which would deter, if not stop, other unit owners
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from strolling, dog walking, or toddler exercising in
the fenced off area. The rights to the common areas
may not be waived, released or partitioned by civil
suit through the action of any unit owner acting
alone. Subsection (D) provides that the common
*%703 areas be used for their intended purposes
without hinderance or encroachment of other unit
owners lawful rights. Again, fences and com-
pressors do stop others from walking, etc., on the
ground they enclose or occupy.

Subsections (B) and (C) pose a problem for determ-
ining*74 the manner in which condominiums can
allow immovabl¢ objects such as fences, com-
pressors, and brick barbecues to be placed on com-

-mon areas for use by or benefit to less than all of

unit owners.R.C. 5311.04(C) allows change in the
percentage of interest in the common areas only by
unanimous amendment of the declaration. Fencing-
in of one area for almost exclusive use of one unit
owner will not alter the percentage interest of the
other unit owners (each will still have his approx-
imately 6% interest) but it will mean that each unit
owner will have 6% of the smaller remaining com-
mon area. Unfortunately, neither the declaration,
by-laws or statutes of Ohio expressly provide for a
means of converting common area into limited
common area or unit owner's property. As erecting
fixed objects on common areas does constitute a
taking of property the subject of the undivided in-
terest of all unit owners, it is proper to require un-
animous approval of such a change. To do other-
wise would allow unit owners in control of 76% of
the voting power to take common area from those
with 24% of the voting power through amendment
of the declaration.

Therefore, the erection of fences and installation of
compressors without unanimously approval amend-
ments to the declaration is improper.

[3] 2. The purported lease of blacktop to Diversi-
fied Janitorial Services is a legal nullity as the doc-
ument was executed without proper statutory form-
alities and was not an act authorized by the Board.
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RECOMMENDATIONS

1. Both the fences and the compressors are on com-
mon areas in violation of R.C. 5311.04. The referee
considered the two forms of taking common area to
be indistinguishable and not susceptible to a de
minimus treatment. However, as each unit owner in
good faith relied on the then apparent propriety of
the 75% approved amendment to the declaration in
creating their fences, and as lack of air conditioning
in Columbus summers can severely reduce the com-
fort of any habitation, the unit owners will have 90
days from the date of final judgment of this Court
*75 to remove all air conditioner compressors and
fences. Planted shrubs and flowers may remain.

2. As the association has received the benefit of the
monthly rental of the blacktop to Diversified Janit-
orial Services, for 4 1/2 years, the lease agreement
has been ratified. The association may still remedy
the problem by not renewing the lease when it ex-
pires August 31, 1974.

[4] 3. As there is no statutory provision in R.C.
Chapter 5311 for an award of attorney's fees, each
side must pay their own counsel.

4. Therefore, the referee recommends that judgment
be entered for plaintiffs and against the defendants
on the issue of removal of fences and for defend-
ants against plaintiffs on the issue of damages and
attorney fees, and, on defendants' counterclaim, for
defendants against plaintiffs on the issue of remov-
al of air conditioner compressors and for plaintiffs
against defendants on the issue issue of damages
and fees.

JUDGMENT

- PETREE, Judge.

This matter having come on for hearing on the
pleadings, stipulations of counsel, **704 exhibits
and view of the premises, upon the evidence ad-
duced it is accordingly, ordered, adjudged and de-
creed that judgment be entered for plaintiffs and
against defendants on the issue of removal of
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fences, and for defendants against plaintiffs on the
issue of damages an attorney's fees, and, on defend-
ants' counter-claim, judgment in favor of defend-
ants against plaintiffs on the issue of removal of
air-conditioner compressors, and for plaintiffs
against defendants on the issue of damages and fees.

It is therefore, ordered that all fences and all air-
conditioner compressors be removed from the com-
mon area within ninety (90) days from this date.
Judgment accordfngly.

Ohio Com.Pl. 1974.

Grimes v. Moreland

41 Ohio Misc. 69, 322 N.E.2d 699, 70 0.0.2d 134

END OF DOCUMENT
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Supreme Judicial Court of Massachusetts, Norfolk.
Leonard W. KAPLAN,
V.
James L. BOUDREAUX, et al., Trustees,™ et al. ™2

~

FN1. Donna Carnevale, Andrew Melcer,
Abby Simon, Edward Hoard, William Hy-
land, and Henry Wellins, trustees of 90
Park Street Condominium Trust.

FN2. Michelle A. McGraw. McGraw is
coowner, together with James L. Boudr-
eaux, of unit eleven of the condominium.

Argued April 3, 1991.
Decided June 18, 1991.

Owner of condominium unit brought suit challen-
ging validity of amendment to condominium
bylaws, which allowed owners of one unit to have
exclusive use of area of common property. The Su-
perior Court, Norfolk County, Roger J. Donahue, I.,
declared that amendment was valid and granted
summary judgment to defendants. Plaintiff ap-
pealed. The Supreme Judicial Court, Abrams, J.,
held that: (1) term “interest,” as used in statute
providing that percentage of individual unit owner's
undivided interest in common areas of condomini-
um may not be altered without consent of all other
unit owners whose percentages are affected, is
broad enough to include interests which are less
than ownership or fee simple interests, and (2)
amendment to bylaws was invalid, as reducing
plaintiff's percentage interest in common property
without his consent.

Reversed and remanded.
West Headnotes

[1] Condominium 89A €=6.1
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89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak6.1 k. In General. Most Cited Cases

(Formerly 89Ak6)
Term “interest,” as used in statute providing that
percentage of individual unit owner's undivided in-
terest in common areas of condominium may not be
altered without consent of all other unit owners
whose percentages are affected, is broad enough to
include interests which are less than ownership or
fee simple interests. M.G.L.A. c. 183A, § 5(b).

[2] Condominium 89A €7

89A Condominium
89Ak6 Common Elements; Management and
Control ‘
89Ak7 k. Constitution and Bylaws. Most
Cited Cases
Amendment to condominium bylaws, which al-

-+ Jowed unit owners to use common area outside their

unit free of use restrictions that applied to all other
unit owners, and which assigned common area for
unit owners' exclusive use, affected percentage of
other unit owners' undivided interest in common
areas and, accordingly, required unanimous consent
of all unit owners. M.G.L.A. c. 1834, § 5(b).

**496*436 Roger S. Davis, Boston, for plaintiff.
Robert J. Baum (Edward R. Wiest with him), Bo-
ston, for defendants.

Before LIACOS, C.J, and ABRAMS, NOLAN,
LYNCH and GREANEY, JJ.

ABRAMS, Justice.

Leonard W. Kaplan, the owner of one unit of 90
Park Street Condominium (condominium), filed a
complaint -in Superior Court alleging that an
amendment to the condominium by-laws, which al-
lowed the owners of one unit to have the exclusive
use of an area of common property, reduced his
percentage interest in the common property. He
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contends that the amendment is invalid because it
was adopted in contravention of the terms of the
master deed, the condominium trust, and G.L. c.
183A, § 5 (1988 ed.). A judge in the Superior Court
declared the amendment valid and granted sum-
mary judgment to the defendants. The plaintiff ap-
pealed,™ and we transferred the case on our own
motion. We reverse.

FN3. The plaintiff's complaint consists of
three counts. Count I requests both prelim-
inary and permanent injunctions prevent-
ing Boudreaux and McGraw from ftransfer-
ring unit eleven of the condominium; count
Il requests a declaration that the by-law
amendment is invalid; and count III re-
quests damages pursuant to G.L. c. 93A
(1988 ed). The judge dismissed counts I
and III and declared the amendment to be
valid. In his appellate brief, the plaintiff
does not argue the issues of an injunction
or damages pursuant to c. 93A. Therefore,
those issues are deemed waived.
Mass.R.A.P. 16(a)(4), as amended, 367
Mass. 921 (1975).

The essential facts of the case are undisputed. The
plaintiff owns one of the nineteen units in 90 Park
Street, a condominium development located at the
intersection of Park and Vernon Streets in Brook-
line. James L. Boudreaux, a trustee of the 90 Park
Street Condominium Trust, owns unit eleven of the
condominium development, together with Michelle
A. McGraw. Unit eleven is located in one corner of
the building, occupying part of the first and second
floors. Outside the exterior entrance of unit eleven
is an area containing a walkway which extends
from unit eleven to Park Street. The walkway, con-
taining an area of approximately 640 square feet,
provides access to unit eleven only. The condomin-
ium *437 master deed includes the land and walk-
ways as common areas, and provides that the use of
the common areas is subject **497 to the by-laws
of the condominjum trust. Section 5.19 of the by-
laws prohibits occupants from using outdoor com-
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mon areas for any purpose other than ingress and
egress along paved paths.P¥

FN4. Section 5.19 of the by-laws states:
“No occuparit, whether Unit Owner, guest
or tenant, or member of a Unit Owner's,
guest's or tenant's household, shall use or
cause to be used the outdoor common areas
for any activity other than ingress or egress
along paved paths. All other activities are
prohibited, including but not restricted to
barbecuing or cooking, sun bathing, loiter-
ing, participating in games or other recre-
ation, and allowing household pets to de-
fecate without cleaning up promptly. Areas
subject to specific easements, such as bal-
conies, entryways and patios, are exempt
from these restrictions provided that they
are not used in a manner that interferes
with the [privileges] and comfort of any
other occupant of the Condominium.”

Boudreaux and McGraw wished to landscape part
of the walkway leading from Park Street to unit el-
even. They sought to have the by-laws amended to
allow them to do so. The trustees proposed and then
executed an amendment to the by-laws on June 15,
1988, and recorded the amendment at the Norfolk
County registry of deeds on June 27, 1988. Unit
owners purportedly representing 77.38% of the vot-
ing interest of the trust signed the amendment. The
by-law amendment exempts the “outside, private
entry-way/patio leading from Park Street into Unit
11” from the use restrictions set out in § 5.19 of the
by-laws. It also assigns this area “for the exclusive
use of Unit # 11.” ™5 The plaintiff contests the
validity of this amendment. He alleges that the ad-
option of the amendment violated the terms of the
master deed, the condominjum trust, and G.L. c.
183A, § 5, because all the owners of condominium
units did not consent to the adoption *438 of the
by-law. The plaintiff filed suit against the trustees
of the condominium seeking a declaration that the
by-law amendment was invalid and damages and
attorney's fees pursuant to G.L. c. 93A (1988 ed.).
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The judge allowed the defendants' motion for sum-
mary judgment. The plaintiff seeks review of the
judge's decision on the validity of the by-law
amendment and further consideration of the issue of
attorney's fees.

FNS5. “5.19(a) with respect to the restric-
tions mentioned in Section 5.19 concerning
common area, it is herein declared that the
outside, private entry-way/patioc leading
from Park Street into Unit # 11 shall be ex-
empted from any such restrictions limiting
activities other than ingress or egress by
the owners of Unit # 11. This outside,
private entry-way/patio having the sole and
only purpose of providing entry access dir-
ectly into Unit # 11 from Park Street shall
hereforth be assigned for the exclusive use
of Unit # 11 without regard to the restric-
tions as mentioned in Section 5.19.”

1. Regulatory framework. The Legislature estab-
lished governing rules for condominium ownership
in Massachusetts in G.L. c. 183A (1988 ed.), which
essentially is an enabling statute. Barclay v. De-
Veau, 384 Mass. 676, 682, 429 N.E.2d 323 (1981).
A condominium unit owner is entitled to the ex-
clusive ownership and possession of his unit, G.L.
c. 183A, § 4, and to an undivided interest in the
common areas in the same proportion as the value
of his unit compared to the aggregate value of all
the units. G.L. ¢. 1834, § 5. Section 5 (b ) provides
that the percentage of undivided interest in the
common areas held by each unit owner cannot be
altered without the consent of all unit owners
whose percentage is affected, and that any such al-
teration can be achieved only by amendment to the
master deed.

In order to establish a condominium, the owner
must record a master deed. G.L. c. 1834, § 2. The
master deed of 90 Park Street Condominium con-
tains a provision similar to that in § 5: “No instru-
ment of amendment which alters the percentage of
the undivided interest in and to the Common Areas
and Facilities to which any unit is entitled shall be
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of any force or effect unless the same has been ap-
proved by all Unit Owners and said instrument is
recorded as an Amended Master Deed.”

The statute also requires that the master deed con-
tain the name of the trust or association which will
manage and regulate the condominium, and a state-
ment that the trust has established by-laws. G.L. c.
183A, § 8(i ). The by-laws must provide **498 for
a method of adopting and amending rules govemn-
ing the use of common areas. G.L. c. 183A, § 11(d
). The by-laws govemning 90 Park Street are con-
tained within *439 the 90 Park Street Condomini-
um Trust instrument. The trust instrument outlines
procedures for amendment. The trustees may
amend the trust with the written consent of the
owners entitled to 75% of the beneficial interest in
the trust. However, pursuant to § 8.1 of the by-
laws, “[n]o such amendment ... which purports to
alter or in any manner or to any extent modify or
affect the percentage of the Beneficial Interest of
any Unit Owner so as to be different from the per-
centage of Beneficial Interest of such Unit Owner
in the Common Areas ... set forth in Section 4.1 and
the Master Deed shall be valid or effective without
the consent of all the Unit Owners.” Thus the trust
instrument, the master deed, and the statute all con-
template the possibility of changes in the rules that
apply to the unit owners. However, all three prohib-
it any alteration which changes a unit owner's per-
centage interest in the common areas without the
consent of all the unit owners.™¢

FN6. The statute specifies that consent
must be obtained from all unit owners
“whose percentage of the undivided in-
terest is affected.” G.L. c. 183A, § 5(b ).
The defendants argue that the amendment
does not change any owner's percentage in-
terest, but do not argue further that, even if
it did, the plaintiff would not qualify as an
owner whose interest is affected. We as-
sume, without deciding, that, if the amend--
ment changed the percentage interest of
unit eleven, then the plaintiffs interest

A-17



573 N.E.2d 495
410 Mass. 435, 573 N.E.2d 495
(Cite as: 410 Mass. 435, 573 N.E.2d 495)

would be affected.

[1]1 2. Validity of by-law 5.19(a). The issue before
us is whether the amendment to the by-laws which
granted the owners of unit eleven exclusive and un-
restricted use of the walkway leading to that unit
constitutes an alteration in the percentage interest
of the owners, or whether it is a permissible regula-
tion of the use of common areas. We begin by de-
termining whether the rights granted to the owner
of unit eleven constitute an “interest” in the com-
mon area, or whether, as the defendants argue, only

. the conveyance of an “ownership” interest would
alter the unit owner's percentage interest.

Neither c. 183A nor the condominium documents
define an “interest”. in the common areas. We turn,
therefore, to other legal authorities. Such sources
provide some insight *440 into the meaning of this
term; however, “[a]s applied to property, the chief
use of the word ‘interest’ seems to be to designate
some right attached to property which either can-
not, or need not, be defined with precision.” 31
- C.).S. Estates § 1(b), at 10 (1964). Some comment-

ators have used the phrase in an extremely broad

sense, to include all “rights, privileges, powers and
. immunities with regard to specific land ... which
exist only in a particular person.” Restatement -of
Property § 5 comment d (1936). Such a broad un-
derstanding of the phrase is not universal, however.
Many courts, for example, specificaily have stated
that a license is not an interest in land. E.g.,
Chelsea Yacht Club v. Mystic River Bridge Auth.,
330 Mass. 566, 568, 116 N.E.2d 153 (1953); Chase
v. Aetna Rubber Co., 321 Mass. 721, 724, 75
N.E.2d 637 (1947); Baseball Publishing Co. v.
Bruton, 302 Mass. 54, 55, 18 N.E.2d 362 (1938);
Booker v. Cherokee Water Dist., 651 P.2d 452, 453
(Colo.Ct.App.1982); Waterville Estates Ass'n v.
Campton, 122 N.H. 506, 508-509, 446 A.2d 1167
(1982). See G. Komngold, Private Land Use Ar-
rangements § 7.01 (1990); J.W. Bruce & J.W. Ely,
Easements and Licenses in Land par. 1.03[1] (1988
& Supp.1991). 1t is clear, however, that “ ‘complete
property’ in (or ‘full ownership’ of) [land] may be
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divided into smaller segments or ‘interests.’ ” R.A.
Cunningham, W.B. Stoebuck, & D.A. Whitman,
Property § 1.2, at 6 (1984). Restatement of Prop-
erty, supra at § 5 comment e. Thus, while the au-
thorities do not furnish one precise definition which
can be easily applied to the statute and documents
at issue, they do support an understanding of each
unit owner's “interest” in the common areas as
composed of a number of smaller interests. Clearly,
a transfer of the sum total of a unit owner's interests
in a portion of the common area to another unit
owner would affect percentage interest in the com-
mon area of both owners. It **499 is not necessary,
however, to transfer the sum of one owner's in-
terests in a portion of land in order to change the
comparative interests held by each. Transfer of an
interest that is smaller than an “ownership” interest
would suffice to alter the percentage interest held
by each.

*441 The common law thus recognizes interests in
land which are less than an “ownership” interest.
There is no indication that in c. 183A, § 5, the Le-
gislature intended to be more restrictive, and to use
the term “interest” to mean only “ownership in-
terest” or “fee simple interest.” Absent any such
indication, we may not narrow the applicability of
the statute. See Commercial Wharf East Condomin-
ium Ass'n v. Waterfront Parking Corp., 407 Mass.
123, 129, 552 N.E.2d 66 (1990) (recognizing non-
ownership rights in condominium property); Purity
Supreme, Inc. v. Attorney Gen., 380 Mass. 762,
782, 407 N.E.2d 297 (1980). The language of the
master deed and the trust instrument tracks the lan-
guage of c. 183A. We see no indication that the
parties intended the term “interest” to have a differ-
ent meaning in the trust and the master deed than it
has in the statute. We conclude that the common
law, the condominium statute, and the condomini-
um documents are all properly interpreted as recog-
nizing interests in land which are less than an own-
ership interest. We therefore reject the defendants'
argument that only the transfer of an “ownership”
interest in a common area could alter a unit owner's

" percentage interest and thus would require the un-
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animous consent of the unit owners.

[2] We still must consider, however, whether the
particular changes in use restrictions contained in
this by-law amendment were sufficient to affect the
percentage interest in the common property held by
the plaintiff. The defendants contend that the
amendment simply constitutes an alteration in al-
lowable uses of common areas, which does not re-
quire unanimous consent of all unit owners. Essen-
tially, their argument is that the use restriction in
the amendment did not create or transfer any in-
terest in the common property.

The amendment contained two elements: first, the
owners of unit eleven are allowed to use the com-

mon area outside their unit free of the use restric- -

tions which apply.to all other unit owners and all
other areas. Second, the area outside unit eleven is
assigned for the exclusive use of unit eleven. Thus,
all other unit owners are excluded from any further
use of that portion of the common area. '

*442 None of the common law categories of rights
in Jand describes precisely the rights granted by the
amendment, perhaps because condominjums are es-
sentially creatures of statute. However, because the
Massachusetts condominium statute does not ad-
dress the issue before us, we look to the common
law as a means of analyzing the nature of the rights
created by the by-iaw. See Commercial Wharf East
Condominium Ass'n, supra (referring to common
law of easements to determine nature of an interest
in common areas retained by the developer). See
also G.L. c. 183A, § 3 (a condominium unit and as-
sociated interest in common areas constitutes real
estate); Beacornsfield Towne House Condominium
Trust v. Zussman, 401 Mass. 480, 484, 517 N.E.2d

816 (1988) (claim under G.L. c. 1834, § 5, consti~

tutes an action concerning an interest in land).

The rights granted by the amendment contain some
characteristics of an easement or a lease, which are

interests in land, and some characteristics of a li-

cense, which is not an interest in land. See Baseball
Publishing Co., supra, 302 Mass. at 55, 58, 18
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N.E.2d 362. The rights are revokable, because unit
owners holding 75% of the interest in the con-
dominium association can change the amendment.
Revocability is a primary characteristic of a license,
but is not characteristic of an easement. See J.W.
Bruce & J.W. Ely, Easements and Licenses in
Land, supra at par. 1.03[1]. The rights are not per-
sonal, but are granted to the owners of unit eleven.
Both leases and licenses are .typically personal in
nature, see G. Komgold, Private Land Use Arrange-
ments, supra at §§ 7.02, 7.03; H. Stavisky & R.A.
Greeley, Landlord and Tenant Law § 171 (1977);
most easements **500 are not. The amendment
grants exclusive use of the area. Exclusive use is
not characteristic of a license, but is a primary char-
acteristic of a lease. See Commercial Wharf East
Condominium Ass'n, supra, 407 Mass. at 134, 552
N.E.2d 66. We need not pin a label on the rights
granted by this by-law in order to determine that
the by-law contains critical characteristics of the
common law categories which are interests in land.
We conclude that the by-law properly is treated as
transferring an interest in land.

*443 We attribute particular significance, as have
other courts, to the fact that the by-law granted ex-
clusive use of a common area. The other unit own-
ers thus lost all right to use part of the common
property, and one unit owner gained the right to use
it exclusively. The combination of the other unit
owners' loss of right to use the property and one
owner's gain of an exclusive right to use the prop-
erty is qualitatively different from generalized use
regulations. “There is a distinct difference between
... cases, in which ... use, control, and/or ownership
of the common areas is taken from some or all of
the unit owners and cases in which some reasonable
restrictions or regulation of the common areas is
imposed on all owners.” Jarvis v. Stage Neck
Owners Ass'n, 464 A.2d 952, 956 (Me.1983). See
Directors of By the Sea Council of Co-Owners, Inc.
V. Sondock, 644 S.w.2d 774, 781
(Tex.Ct.App.1982). The grant of exclusive use to
one unit owner of a common area is sufficient to
change the relative interest of the unit owners in
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that common area. Penney v. Apartment Owners of
Hale Kaanapali, 70 Haw. 469, 776 P.2d 393, 395
(1989). See Makeever v. Lyle, 125 Ariz. 384, 609
P.2d 1084 (Ct.App.1980); Stuewe v. Lauletta, 93
NL.App.3d 1029, 49 Ill.Dec. 494, 418 N.E.2d 138
(1981); Grimes v. Moreland, 41 Ohio Misc. 69,
322 N.E.2d 699 (1974).

The master deed, the condominium trust instru-
ment, and G.L. c. 183A, § 5, all require the unanim-
ous consent of the unit owners for any change in
the owners' percentage interest in the common
areas.”™ The by-laws amendment at issue was
*444 adopted without the unanimous consent of the
unit owners. The amendment therefore violated
G.L. c. 183A, § 5(b ), and the terms of the master
deed and the condominium trust instrument. Under
the master deed and the trust instrument, the
amendment is invalid and has no effect.

FN7. The grant of exclusive use to one unit
owner is similar to the creation of a
“limited” common area. A limited common
area is available for the use of one or more,
but not all, unit owners. 1 P.J. Rohan &
M.A. Reskin, Condominium Law and
Practice § 6.01[5] (1987). The Massachu-
setts condominium enabling statute is si-
lent on the subject of limited common
areas. However, this court has recognized
that common areas may exist which, in
fact, are used by only some of the unit
owners, and that an association may assess
maintenance fees to only those owners
who use these areas. Tosney v. Chelmsford
Village Condominium Ass'n, 397 Mass.
683, 687, 493 N.E.2d 488 (1986). The ex-
act requirements for creation of a “limited”
common area have not been set out. We do
note, however, that many State statutes ad-
dressing the establishment of “limited”
common areas require consent of all unit
owners. See, e.g, NJ.StatAnn. §
46:8A-2(f) (1989 ed.); 1 PJ. Rohan &
M.A. Reskin, supra.
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The judgment for the defendants on the issue of the
validity of the amendment is reversed, and on re-
mand a declaration should be entered that the
amendment is invalid.

So ordered.
Mass.,1991.
Kaplan v. Boudreaux

410 Mass. 435, 573 N.E.2d 495

END OF DOCUMENT
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>
Appellate Court of Illinois, Second District.

LAKE BARRINGTON SHORE CONDOMINIUM
TEN HOMEOWNERS ASSOCIATION, Plaintiff-
Appellant,

V.

Lawrence MAY, Defendant-Appellee.

No. 2-89-0595.

April 17, 1990.

Condominium association brought action against
condominium owner and sought mandatory injunc-
tion requiring owner to dismantle deck. The Circuit
Court, Lake County, John G. Radosevich, I,
entered judgment in favor of owner. Association
appealed. The Appellate Court, McLaren, J., held

that association failed to establish that deck was im-

permissible encroachment on common elements.
Affirmed.

West Headnotes
[1] Covenants 108 €49

108 Covenants
10811 Construction and Operation
108II(C) Covenants as to Use of Real Prop-

erty

108k49 k. Nature and Operation in Gener-
al. Most Cited Cases
Paramount rule for interpretation of covenants is to
expound them so as to give effect to the actual in-
tent of the parties as determined from the whole
document construed in connection with the circum-
stances surrounding its execution; rule of strict con-
struction in favor of free use of property will not be
applied to defeat obvious purpose of restriction,
even if not precisely expressed.

[2] Injunction 212 €50

212 Injunction

21211 Subjects of Protection and Relief
2121I(B) Matters Relating to Property

212k45 Trespass or Other Injury to Real

Property
212k50 k. Encroachments by Buildings

or Other Structures. Most Cited Cases
Certain encroachments on the common elements
were permissible pursuant to condominium docu-
ments, and condominium association failed to es-
tablish that deck was impermissible encroachment;
therefore, condominium association was not en-
titled to mandatory injunction requiring condomini-
um owner to dismantle deck.

**814 *281 ***107 Mark L. Dressel, Morgan, Lan-
off, Denniston & ***108 Madigan, Ltd., Chicago,
Ronald T. Slewitzke, Morgan, Lanoff, Denniston &
**815 Madigan, Ltd,, Denis J. "'McKeown,
Waukegan, for Lake Barrington Shores Condo.

Justice McLAREN delivered the opinion of the court:
Plaintiff, Lake Barrington Shores Condominium .
Ten Homeowners Association (Association), filed
sujt against defendant, Lawrence May, alleging that
defendant, a condominium owner and Association
member, had violated the terms of the condomini-
um declaration and the Association's bylaws and
regulations by erecting a deck to the rear of his con-
dominium. The Association sought a mandatory in-
junction requiring defendant to dismantle the deck.
The frial court entered judgment in favor of defend-
ant. Plaintiff appeals the judgment, contending that
the frial court erred in finding (1) that the Associ-
ation's decision not to-grant defendant a variance
for his deck because the deck would encroach on
common elements was an absurdity and (2) that the
Association could not deny defendant a variance in
light of its acquiescence in prior violations.

Defendant purchased his condominium in 1985. At
that time, there was a 10-foot by 10-foot concrete
patio at the rear of the unit. In July 1986, defendant
removed the patio and began construction of a

A-2]1



Toaeoo .

553 N.E.2d 814
196 T11. App.3d 280, 553 N.E.2d 814, 143 Ill.Dec. 107

Page 2

(Cite as: 196 1l App.3d 280, 553 N.E.2d 814, 143 Ill.Dec. 107)

10-foot by 18-foot wooden deck. The Association's
property manager advised defendant that there was
no approved architectural variance for the deck and
that he should cease construction until he received
approval for the project. Defendant submitted a
plan to the Association's architectural committee,
and they recommended the plan for approval. The
board of directors, however, rejected the plan based
on its policy of denying any variance which would
encroach on the common elements of the develop-
ment. The board advised defendant that it would
approve a variance for a deck which was no larger
than the 10-foot by 10-foot patio. Defendant went
forward, however, and completed the deck despite
the lack of approval. The Association brought suit
seeking a mandatory injunction requiring defendant
to remove the deck. Following a bench trial, the
court ruled in favor of *282 defendant and denied
the request for a mandatory injunction. Plaintiff ap-
peals.

Plaintiff contends that defendant was an Associ-
ation member and was bound by the restrictions
contained in the declaration, the bylaws and the
regulations and that defendant violated the restric-
tions by altering his patio without written approval.
Plaintiff relies on various sections of the declara-
tion, bylaws and regulations.

Article 5, paragraph 4, of the declaration states:

“The use of the Common Elements and the rights of
the Unit Owners with respect thereto shall be sub-
ject to and governed by the provisions of the Act
[the Condominium Property Act (Ill.Rev.Stat.1983,
ch. 30, par. 30lef seq.) ], this Declaration and the
By-Laws and rules and regulations of the Board of
Directors of the Association.”

Article 5, paragraph 6 states:
“No alterations of any Common Elements or any
additions or improvements thereto shall be made by

any Unit Owner without the prior written approval
of the Board.”

L Sy Bye SRS I 1 s et MY ~

Article 5, paragraph 8D, states:

“A Unit Owner shall not * * * change the appear-
ance of any * * * balcony, deck or patio, in any
manner confrary to such rules and regulations as
may be established by the Association.”

Article 5, section 2, of the bylaws states:

“The use, maintenance and operation of the Com-
mon Elements shall not be obstructed, damaged or
unreasonably interfered with by any Unit Owner.”

The board regulations state:

“The Condo X Board will not approve any variance
that encroaches on common elements.”

Common elements are defined as all of the property
except the units. Patios, decks and balconies are in-
cluded within the description of common elements;
however, they are designated as limited common
elements and are reserved for the exclusive use of
the unit owner whose property adjoins that patio,
deck or balcony. The board rejected defendant's re-
quest for a **816 ***109 variance because the pro-
posed deck would encroach on common elements.

The ftrial court found that the board's reason for
denying defendant's variance was an absurdity be-
cause a deck is by definition a part of the common
elements and, therefore, cannot encroach on itself.

[1] The paramount rule for the interpretation of
covenants is to expound them so as to give effect to
the actual intent of the parties *283 as determined
from the whole document construed in connection
with the circumstances surrounding its execution. (
Amoco Realty Co. v. Montalbano (1985), 133
IlL.App.3d 327, 331, 88 Ill.Dec. 369, 478 N.E.2d
860.) The rule of strict construction in favor of the
free use of property will not be applied to defeat the
obvious purpose of a restriction, even if not pre-
cisely expressed. Amoco, 133 Ill.App.3d at 331, 88
Tl1.Dec. 369, 478 N.E.2d 860.

The restrictions in the declarations, bylaws and reg-
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ulations exist for the purpose of maintaining archi-
tectural and aesthetic standards and preserving the
common elements for the use and enjoyment of all
of the homeowners. Plaintiff contends that the As-
sociation's intention in promulgating its policy
against encroachments into common elements was
to “disapprove encroachments onto the common
elements that extended beyond the parameters of
the limited common elements.”

Even assuming that this is a proper statement of the
Association's intention, the Association has failed
to establish an impermissible encroachment. As
noted above, the limited common elements are a
- subset of the common elements; they are those por-
tions of the common elements, including patios and
decks, that are reserved for the exclusive use of the
unit owner whose property adjoins such elements.
In effect, every limited common element is an en-
croachment on the common elements because it is
reserved for the exclusive use of an individual. The
declaration - clearly contemplates the existence of
patios, decks and balconies, however, and, there-
fore, contemplates that each unit owner will have
some portion of the common elements reserved for
his exclusive use, in effect, a permissible encroach-
ment.

The Association's position, that defendant's deck is
an impermissible encroachment, is premised on a
belief that the 10-foot by 10-foot patio which exis-
ted when defendant moved into his unit defines that
portion of the common elements which is reserved
for defendant's exclusive use. However, plaintiff
has failed to present any evidence tending to estab-
lish this beyond the existence of the patio itself.
Plaintiff presented no document or plat which in-
dicates that the area reserved for defendant's use
was in any way limited to a certain size or to the
parameters of the patio which existed when the de-
velopment was constructed. Having failed to estab-
lish the size of the portion of the common elements
which was reserved for defendant's exclusive use,
plaintiff has, consequently, failed to establish that
defendant's deck exceeded that size.
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Plaintiff contends that “[u]nder the court's rationale,
the Defendant or any unit owner could build a deck
of any dimension(s) without Board approval
thereby usurping the common elements for *284
their private use.” We disagree. Unit owners are
still required to submit plans and obtain approval
before altering the common elements. The architec-
tural committee makes rulings and suggestions con-
cerning whether additions and improvements are ar-
chitecturally acceptable and consistent with the oth-
er unit owners' uses and interests. If suggested
changes do not meet architectural and aesthetic
standards, or will interfere with the other owners'
use and enjoyment of the property, the committee
and the board may disapprove the variance. In this
case, defendant's deck was architecturally indistin-
guishable from the other decks in the development;
there were many decks which were larger than de-
fendant's deck; and there was no evidence that de-
fendant's deck interfered with other unit owners' in-
terests. Further, if the Association wishes to estab-
lish a limitation on the size of decks, this can be ac-
complished through an amendment of the con-
dominium documents.

**817 ***110 [2] The relief sought in this case is a
mandatory injunction requiring defendant to re-
move his deck. The remedy of mandatory injunc-
tion is generally invoked by the courts to compel a
landowner to remove an encroachment. (See
Arioia v. Nigro (1959), 16 1il.2d 46, 51, 156 N.E.2d
536; Calhoon v. Communications Systems Con-
struction, Inc. (1986), 140 T1ll.App.3d 1012,
1016-17, 95 Ill.Dec. 71, 489 N.E.2d 23.) In this
case, certain encroachments on the common ele-
ments are permissible pursuant to the condominium
documents, and plaintiff has failed to establish that
the deck at issue constitutes an impermissible en-
croachment. Under these circumstances, plaintiff
has failed to establish its right to a mandatory in-
junction. '

The judgment of the circuit court of Léke County is
affirmed. :

Affirmed.
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UNVERZAGT, P.J., and WOODWARD, J., con-
cur.

I1.App. 2 Dist.,1990.

Lake Barrington Shore Condominium Ten
Homeowners Ass'n v. May

196 11l App.3d 280, 553 N.E.2d 814, 143 Ill.Dec. 107
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P
Court of Appeals of Arizona, Division 1, Depart-

Harrison A. MAKEEVER and Ruby K. Makeever;
Richard S. Schuman and Jean C. Schuman, Appel-

Tants, -
v.
Dr. William H. LYLE and Mrs. William H. Lyle,
— Appellees.

No. 1 CA-CIV 4111

March 4, 1980.
Rehearing Denied April 7, 1980.
Review Denied April 22, 1980.

‘Condominium owners brought an’ action seeking to
enjoin another owner from proceeding with the
construction of basement and second floor addi-
tions. The Superior Court of Yuma County, No. C-
38766, Douglas W. Keddie, J., refused the injunc-
tion, and plaintiffs appealed. The Court of Appeals,
Haire, J., held that: (1) nothing contained in the
stafute setting forth powers conferred on the coun-
cil of condominium co-owners conferred upon a
majority of the council the right to convert a por-
tion of the general common elements to the exclus-
ive use and control of an individual apartment own-
er; (2) the land and space which were to be occu-
pied by the proposed additions were part of the gen-
eral common elements; and (3) nothing in the con-
domininm bylaws gave authority to the council of
co-owners to authorize the construction and taking
involved.

Reversed and remanded.
‘West Headnotes
[1] Condominium 89A €10
89A Condominium
89Ak6 Common Elements; Management and

Control
89Ak10 k. Use of Premises. Most Cited

Page 1

Cases

Nothing contained in statute setting forth powers
conferred on council of condominium co-owners
confers upon majority of the council of co-owners
the right to convert a portion of the general com-
mon elements to the exclusive use and control, and
thereby to the private owmership, of an individual
apartment owner. A.R.S. § 33-561, subd. A.

[2] Condominium 89A €210

89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak10 k. Use of Premises. Most Cited Cases

Land and space which were to be occupied by con-
dominium owner's proposed basement and second
floor additions were part of the general common
elements owned in common by all the apartment
owners, and contemplated use was not a use in
common with other owners. A.R.S. § 33-553.

[3] Condominium 89A €7

89A Condominium -

89Ak6 Common Elements; Management and
Control

89Ak7 k. Constitution and Bylaws. Most

Cited Cases
General provision in condominium‘ bylaws which
delineated responsibilities of council of co-owners
and stated that “decisions and resolutions of the
Council shall require the approval of a majority of a
quorum of owners” did not constitute an unlimited
grant of power to the council of co-owners to con-
sider any question which might conceivably be
presented to the council, but merely allowed the ap-
proval by a majority vote of questions which coun-
cil had been given authority to decide. A.R.S. §
33-561, subd. A.

[4] Condominium 89A €10

89A Condominium
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89Ak6 Common Elements; Management and

Control
89Ak10 k. Use of Premises. Most Cited Cases

Council of condominium co-owners must have
broad powers in determining and managing com-
mon uses of general common elements, and such
determinations will be upheld if they are not arbit-
rary and capricious, bearing no reasonable relation-
ship to the fundamental condominium concept.

[5] Condominium 89A €10

89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak10 k. Use of Premises. Most Cited Cases

Power of council of condominium co-owners to
convert common general elements to the exclusive
and private nse and control of one of the individual
owners constitutes a taking of the other remaining
individual owners' property which must be clearly
given by statutes, declaration of submission or
bylaws before its existence will be recognized.
ARS. §33-551 et seq.

[6] Condominium 89A €10

89A Condominium

89Ak6 Common Elements; Management and
Control

89AKk10 k. Use of Premises. Most Cited Cases

Nothing in condominium bylaws gave authority to
council of co-owners to, by a majority vote or oth-
erwise, authorize taking of part of the general com-
mon elements for the construction of basement and
second floor additions by individual apartment
Owner.

*385 **1085 Bryne, Bradshaw, Ellsworth, Benesch
& Thode by Thomas A. Thode, Yuma, for appel-
lants.

Thaddeus G. Baker, P.C. by Thaddeus G. Baker,
Yuma, for appellees.
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OPINION

HAIRE, Judge.

The issues raised on this appeal require a considera-
tion of the rights acquired by a condominium apart-
ment owner in the “general common elements”
when a parcel of real property has been submitted
to a horizontal property regime pursuant to A.R.S.
s 33-551 et seq.

Each of the appellants own an apartment unit in the
Laguna West Horizontal Property Regime, a con-
dominium development consisting of 16 separate
units located in Yuma, Arizona. Laguna West is not
a vertical development, rather all the apartments
*386 **1086 are built at ground level in blocks of
four adjacent to the Yuma Golf and Country Club.
Within each block each apartment shares at least
one common wall with a neighboring apartment.
Only four of the apartments have two stories and
each of the apartments has its own two-car carport
immediately adjacent to its entrance. Swrrounding
the apartments is an unfenced area, and the units
share a common bathhouse and swimming pool.

The circumstances giving rise to this litigation
commenced in December 1976 when the appellees,
Dr. and Mrs. William H. Lyle, decided to purchase
apartment unit 12. This was a single-story apart-
ment, and Dr. Lyle wanted to construct a second
story consisting of two bedrooms, a bath and a den,
and also add a basement workshop immediately un-
demeath his carport. He subsequently consummated
the purchase of unit 12, and after receiving the ap-
proval of ten of the 16 unit owners, started con-
struction.[FN1] : :

FNI. Initially, and apparently before he
consummated the purchase, Dr. Lyle ob-
tained the approval of 14 of the owners,
-subject to final approval of plans and spe-
cifications by the board of directors.
Thereafter, due to conflicting opinions
concerning the legality of the proposed
construction, the board of directors failed
to give their approval.
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Appellants then commenced an action in Yuma
County Superior Court seeking declaratory relief
and also seeking to enjoin Dr. Lyle from proceed-
ing with the construction. Essentially, appellants
contended that Dr. Lyle's contemplated comstruc-
tion of the second floor and basement workshop
would constitute a wrongful appropriation or taking
for his sole and exclusive use and control of cubic
space belonging in common to all the apartment
owners, and that such a taking could not be accom-
plished without the unanimous consent of all the
unit owners. On the other hand, it was Dr. Lyle's
contention that since there was no specific provi-
sion in the Laguna West bylaws governing the con-
templated construction, the only approval necessary
was by a majority of the owners.

The trial judge adopted Dr. Lyle's position, refused
to enjoin the contemplated construction, and awar-
ded Dr. Lyle judgment for attomey's fees against
appellants. For the reasons set forth herein, we re-
verse. ‘

The Arizona statutes governing and authorizing ho-
rizontal property regimes (condominiums) were
first enacted in 1962. See AR.S. ss 33-551 through
561. In general these statutes authorize an owner to
submit 2 parcel of real property to a horizontal
property regime by filing a declaration of submis-
sion, which must contain certain declarations. See
AR.S. ss 33-552 and 33-553. The general concept
" involves a scheme of real. property ownership
whereby an owner individually owns a horizontal
layer of “cubic content space” [FN2] which is sub-
ject to his exclusive control, A.R.S. s 33-553(3), to-
gether with an undivided fractional or percentage
interest held in common with other unit owners in
‘the “general common elements”. Among other
things, the general common elements include the
land, the foundations, floors, the exterior walls of
each apartment, ceilings and roofs, and in general
all that portion of the property other than that which
is subject to the exclusive ownership and control of
an individual apartment owner.A.R.S. s 33-551(6).
The fractional interest of the apartment owner in

Page 3

the general common elements is appurtenant to
each apartment, A.R.S. s 33-558, and the ownership
of each individual apartment and the appurtenant
interest in the general common elements is “vested
as . . . any separate parcel of real property is or may
be under the laws of this state . . ..” subject to cer-
tain limitations on alienation and partition set forth
in the statutes.A.R.S. s 33-557.

FN2. E. g., the cubic content space of his
apartment, carport or garage, or any other
area subject to his exclusive control.

Although some states have enacted extensive stat-
utory provisions specifying the uses which may be
made of the general common elements and the
manner or means by which the owners may govemn
or control *387 **1087 such uses, [FN3] the sole
Arizona statutory provision of this nature is found
in AR.S.s33-561 A:

FN3. See, e. g., Fla.Stat. Anmm. ss 718.103,
718.107, 718.108, 718.110, 718.113 and
718.125.

“A. The council of co-owners [FN4] shall be
required to make provisions for maintenance of
common elements, limited common elements
where applicable, ‘assessment of expenses, pay-
ment of losses, division of profits, disposition of
hazard insurance proceeds and similar matters
and shall be required to adopt bylaws, rules and
regulations.”(Footnote added).

FN4. The “council of co-owners” is a ref-
erence to all the owners of the condomini-
um units. See A.R.S. s 33-551(5).

While there was some question presented in the tri-
al court as to whether valid bylaws had ever been
adopted for Laguna West as required by A.R.S. s
33-561 A, the trial judge found that the bylaws
were adopted in compliance with the statute. That
finding has not been challenged on appeal.[FN5]

FNS. The full title of the bylaws is
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“Declaration . of Restrictions and Bylaws
and Rules and Regulations of Laguna
West”, recorded in Docket 546, commen-
cing at Page 392, Records of Yuma
County, Arizona.

Counsel for appellees cite Hidden Harbour Estates
v. Norman, 309 So.2d 180, 181-182 (Fla.App.
1975) for the following:

. “It appears to us that inherent in the condomini-
um concept is the principle that to promote the
health, happiness, and peace of mind of the ma-
jority of the unit owners since they are living in
such close proximity and usmg facilities in com-
mon, each unit owner must give up a certain de-
gree of freedom of choice which he might other-
wise enjoy in separate, privately owned property.
Condominium unit owners comprise a little
democratic sub society of necessity more restrict-
ive as it pertains to use of condominium property
than may be existent outside the condominium
organization.”(Emphasis added).

[1]1 We agree with this concept. See generally 31
C.J.S. Estates s 150 (1979). However, even in “a
little democratic sub society”, there must be some
basic sources from which the principles governing
the democratic sub society are derived. Here the
sources arise from the statutes (A.R.S. ss 33-551
through 33-561), the Declaration of Submission of
Laguna West to a Horizontal Property Regime
[FN6] and the above referred-to bylaws. We have
previously quoted herein the only Arizona statutory
provision directly setting forth powers conferred on
the council of co-owners. See A.R.S. s 33-561.
Without repeating the specific language of that stat-
ute, it requires that the council of co-owners ar-
range for the maintenance of the common elements,
the assessment of expenses relating thereto, the dis-
position of hazard insurance proceeds “and similar
matters”. Nothing contained in the statute can be
remotely interpreted as conferring upon a majority
of the council of co-owners the right to convert a
portion of the general common elements to the ex-
clusive use and control, and thereby to the private
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ownership, of an individual apartment owner.

FN6. The declaration of submission is re-
corded in Docket 546, commencing at
Pages 381 amnd 633, Records of Yuma
County, Arizona.

[2] Examining next the declaration of submission of
the property to the horizontal property regime
concept, we note that the declaration does not con-
tain any provision directly bearing on the question
before this Court, although it does, as required by
A.R.S. s 33-553 provide the descriptions and means
for determining the “cubic content space” of the
property'which is owned by the apartment owner
individually, and that portion of the property which
is owned in common, the “general common ele-
ments”. Although the declaration of submission
presents some ambiguity as to the proper classifica-
tion of the cubic content space of the
carports,[FN7] there can be no
question*388 **1088 but that the land and space
which were to be occupied by Dr. Lyle's proposed

- basement and second floor addition were part of the

general common elements owned in common by all
the apartment owners.

FN7. The provisions of the declaration of
submission were ambiguous as to whether
the cubic content space of the carport was
part of the space owned individually by
each apartment owner, as opposed to being
a part of the general common elements
owned in common. The trial court properly
resolved this ambiguity, finding that the
carport cubic content space was not part of
the general common elements.

Before considering the provisions of the bylaws,
which constitute the third possible source of powers
to be exercised by the council of co-owners, it is
important to note that the use by Dr. Lyle of the
contemplated second floor and basement was not a
use in common with the other owners of Laguna
West. Rather, by the very nature of the contem-
plated construction, the use necessarily would be in
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the nature of a taking of that portion of the general
common elements and converting it to the exclusive
use and control of Dr. Lyle as an individual owner.
The trial court, apparently recognizing that by reas-
on of the proposed construction, a portion of the
general common elements would be converted to
Dr. Lyle's individual ownership, directed in its
judgment that the declaration of submission be
amended to reflect an additional amount of cubic
content space for unit 12, belonging to Dr. Lyle.

[3] As previously indicated, appellees and the trial
judge have recognized that there is no specific
bylaw provision which would authorize appellees to
do this. Rather, they rely upon a general provision
in the bylaws, Article III, Section 1, as follows:

“Section 1. Council Responsibilities. The own-
ers of units will constitute the Council of owners
(hereinafter referred to as ‘Council’) and shall
have the responsibility of administering the prop-
erty, approving the annual budget, delegating
such duties as it elects to agents designated for
such purpose, establishing and collecting monthly
assessments, maintaining fire and other hazard
and liability insurance on the entire property, dis-
bursement of fire and other hazard insurance and
other proceeds for repair or reconstruction of any
portion of the property. Except as otherwise
provided, decisions and resolutions of the Coun-
cil shall require the approval of a majority of a
quorum of owners.”(Emphasis added).

Appellees interpret the emphasized portion of Art-
icle III, Section 1 as constituting an unlimited grant
of power to the council of co-owners to consider
any question which might conceivably be presented
to the council, and then to decide that question by
majority vote, except as otherwise specifically re-
quired in the bylaws. We disagree. In our opinion
the correct interpretation of the emphasized portion
of Article III, Section 1, is that it does not consti-
tute a grant of power expanding the area of ques-
tions which might be decided, but rather merely al-
lows the approval by a majority vote of questions
which are properly before the council, i. e., ques-

Page 5

tions which the council has been given the authority
to decide.[FN8]

FN8. Article II, Section 1, deals with the
voting rights of owners, and provides in
part: “The vote of a ‘majority of owners' of
a duly constituted quorum as required by
Section 3 of this Article shall decide any
question brought before such meet-
ing.”When considered in context it is .clear
that this provision, likewise, was not inten-
ded as an all-inclusive grant of authority to
the council of co-~owners.

[4][5] This brings us to the heart of the issue
presented here. In the absence of specific authoriza-
tion in the statutes, declaration of submission or
bylaws, may a condominium owner be deprived of
his interest in a substantial portion of the general
common elements without his consent? We hold
that he may not. This is not the type of power
which may be inferred. It is recognized that the
council of co-owners must have broad powers in
determining and managing the common uses of the
general common elements, and such determinations
will be upheld if they are not arbitrary and capri-
cious, bearing no reasonable relationship to the fun-
damental condominium concept. Ritchey v. Villa
Nueva Condominium Assoc., 81 Cal.App.3d 688,
146 Cal.Rptr. 695 (1978); Hidden Harbour Estates
v. Norman, supra; Ryan v. Baptiste, 565 S.W.2d
196 (Mo.App.1978). However, in our opinion
*389 **1089 the power of the council of co-owners
to actually convert the common general elements to
the exclusive and private use and contro! of one of
the individual owners constitutes a taking of the
other remaining individual owners' property which
must be clearly given by the statutes, declaration of
submission or bylaws before its existence will be
recognized. See, e. g., Grimes v. Moreland, 41 Ohio
Misc. 69, 322 N.E.2d 699 (1974). In our opinion it
is a great step from a delegation of the right to man-
age one's interest in the general common elements
for common purposes to a grant of the right to dis-
pose of that property interest completely for the
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sole, exclusive and private use of another.

[6] Referring again to the bylaws in question, we
note several instances in which minor intrusions in-
to the general common elements have been author-
ized without the necessity of acquiring unanimous
consent. Thus, in Article VII, Section 3 of the
bylaws, the owner is glven the right to attach fix-
tures to the interior service of bearing walls (part of
the general common elements) so long as he does
not interfere with or damage the structural integrity
of the building. Article VII, Section 4, subsection
(j) prohibits exterior antennae without prior written
approval of a majority of the owners. Likewise,
Article VII, Section 4, subsection (k) allows exteri-
or clotheslines only if erected or maintained in such
a manner as to be “non-visible” to the other owners.
However, we find- nothing in these provisions
which would either directly, or by negative implica-
tion, give authority to the council of co-owners to,
by majority vote or otherwise, authorize the con-
struction and taking involved here.

In summary, we hold that the trial court erred when
it denied the injunctive relief sought by appellants.
Accordingly, the judgments entered by the trial
court denying injunctive relief and awarding attor-
ney's fees against appellant are reversed. The matter
is remanded for further proceedings not inconsist-
ent with this opinion.

CONTRERAS, P. J., and EUBANK, J., concur.
Ariz. App., 1980.

Makeever v. Lyle

125 Ariz. 384, 609 P.2d 1084, 13 A.L.R.4th 591

END OF DOCUMENT
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s
Court of Appeals of Wisconsin.
NEWPORT CONDOMINIUM ASSOCIATION,
INC., a nonstock, not for profit corporation,
Plaintiff-Respondent,

\
CONCORD-WISCONSIN, INC., a Wisconsin cor-
poration, Defendant-Respondent.
Michelle TOMERA and Craig Tomera, Defendants-
Third Party Plaintiffs-Appellants,

V.

THOMAS C. RICCI, LTD. PROFIT SHARING
PLAN, f/k/a Thomas C. Ricci Pension and Trust,
Thomas C. Ricci and Phyllis J. Ricci, Third Party
Defendants-Respondents.

No. 95-0869.

Submitted on Briefs Aug. 12, 1996.
Opinion Released Oct. 23, 1996.
Opinion Filed Oct. 23, 1996.

Owners of individual condominium unit sought de-
claration of interest that amendment to condomini-
um declaration that reclassified veranda area from
common area to limited common area appurtenant
only to another unit was invalid. On competing mo-
tions for summary judgment, the Circuit Court,
Walworth County, John R. Race, J., held that re-
stated declaration and reallocation of use of ver-
anda were valid. Individual unit owners appealed.
" The Court of Appeals, Anderson, P.J., held that: (1)
reallocation of veranda to limited common element
did not reduce individual unit owners' percentage of
ownership interest in veranda; (2) condominium as-
sociation could amend declaration without indi-
vidual unit owners' agreement; and (3) individual
unit owners' remedy was with owners of unit whose
value was increased by reallocation of veranda.

Affirmed.
West Headnotes

{1] Appeal and Error 30 €=>842(1)

Page 1

30 Appeal and Error
30XV1 Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most
Cited Cases

Appeal and Error 30 €~842(8)

30 Appeal and Error
30X VI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(8) k. Review Where Evid-
ence Consists of Documents. Most Cited Cases
Application of statute and interpretation of unam-
biguous written agreement involve questions of law

“which are independently reviewed on appeal.

[2] Statutes 361 €=181(1)

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(1) k. In General. Most
Cited Cases

Statutes 361 €=>188

361 Statutes
~ 361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language )
361k188 k. In General. Most Cited

Statutes 361 €190
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361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language

: 361k190 k. Existence of Ambiguity.
Most Cited Cases
In construing a statute, appellate court is to give ef-
fect to intent of legislature and to ascertain legislat-
ive intent; court first looks to language of statute
and if it is not ambiguous, then court is not permit-
ted to use interpretation and construction tech-
niques because words of statute must be given their
obvious and ordinary meaning.

[3] Statutes 361 €206

361 Statutes
361V1 Construction and Operation
361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k206 k. Giving Effect to Entire
Statute. Most Cited Cases

Statutes 361 €208

361 Statutes
361 VI Construction and Operation .
361VI(A) General Rules of Construction

361k204 Statute as a Whole, and Infrinsic

Aids to Construction
361k208 k. Context and Related

Clauses. Most Cited Cases
Entire section of a statute and related sections are to
be considered in its construction or interpretation,
and Court of Appeals does not read statutes out of
context.

© [4] Statutes 361 €0223.2(.5)

361 Statutes
361V1 Construction and Operation
361VI(A) General Rules of Construction
361k223 Construction with Reference to
Other Statutes
361k223.2 Statutes Relating to the

Page 2

Same Subject Matter in General

361k223.2(.5) k. In General. Most
Cited Cases ‘
Statutes relating to same subject matter are to be
construed together and harmonized.

[5] Statutes 361 €184

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k180 Intention of Legislature

361k184 k. Policy and Purpose of Act.
Most Cited Cases
Cardinal rule in interpreting statutes is that purpose
of whole act is to be sought and is favored over
construction that would defeat manifest object of
the act.

|6] Condominium 89A €22

" 89A Condominium

89Ak2 k. Constitutional and Statutory Provi-
sions. Most Cited Cases
Condominium Ownership Act provisions concern-
ing change in percentage interest possessed in com-
mon element and amendment of declaration are
clear and unambiguous. W.S.A. 703.09, 703.13.

[7] Condominium 89A €3

89A Condominium

89Ak3 k. Creation; Declarations. Most Cited
Cases :
Condominium Owners Association was permitted
under Condominium Ownership Act, to amend en-
tire declaration in plat without specific owners
agreement where restated declaration was adopted
by greater than three-fourths vote, unless amend-
ments altered percentage of ownership interest in
any of the owners' common elements. W.S.A.
703.09, 703.13.

[8] Condominium 89A €3

89A Condominium
89Ak3 k. Creation; Declarations. Most Cited

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. }

A-32



556 N.W.2d 775
205 Wis.2d 577,556 N.W.2d 775
(Cite as: 205 Wis.2d 577, 556 N.W.2d 775)

Cases

In changing veranda from common element to lim-
ited common element, condominium's restated de-
claration did not reduce owner's percentage of own-
ership interest in veranda, but merely reduced value
of individual unit; owners still had same percentage
in all common elements but lost unlimited use of
veranda, and if sale of entire building occurred
owners would still receive same percentage of pro-
ceeds. W.S.A. 703.09, 703.13.

{9] Condominium 89A €17
89A Condominium

89Ak17 k. Actions. Most Cited Cases
Remedy for condominium owners who lost value in

their condominium by reallocation of veranda from .
common element to limited common element was

with owner of unit that increased in value based on
the reallocation, under statute providing for com-
- pensation if amendment to declaration increases
value of one unit owner's interest and reduces an-
other's, rather than suing condominium association,
challenging the reallocation. W.S.A. 703.09(3)(a).

*%776 *579 On behalf of the defendants-third party
plaintiffs-appellants, the cause was submitted on
the brief of Lisle W. Blackbourn of Godftrey,
Neshek, Worth & Leibsle, S.C. of Elkhomn.

On behalf of the defendant-respondent, the cause
was submitted on the briefs of William Swindal, of
Hinshaw & Culbertson of Chicago.**777 On behalf
of plaintiff-respondent, the cause was submitted on
the briefs of Nicholas J. Loniello of Loniello, John-
son & Simonini.

Before ANDERSON, PJ., and BROWN and
SNYDER, 1.

ANDERSON, Presiding Judge.

Michelle and Craig Tomera (the Tomeras) appeal
from a summary judgment in favor of Newport
Condominium Association, Inc. (Association). The
Tomeras argue that the adoption of a Restated De-
claration and Plat (Restated Declaration), which re-
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defined the veranda as a limited *580 common ele-
ment appurtenant to Concord-Wisconsin, Inc.'s
(Concord) unit, without the consent of all owners
was improper. The Tomeras also question the valid-
ity of an amendment adopted by the Association in
1980. We conclude that the reallocation of the ver-
anda from a common element to a limited common
element within the Restated Declaration was proper
under § 703.09(2), STATS., and that any reduction

- in condominium value suffered by the Tomeras is

recoverable under § 703.09(3)(a). Accordingly, we
affirm the trial court.™!

FNI. Due to our decision regarding the Re-
stated Declaration, we find it unnecessary
to address the validity of the 1980 amend-
ment. City of Waukesha v. Town Bd., 198
Wis.2d 592, 601, 543 N.w.2d 515, 518
(Ct.App.1995) (if a decision on one point
disposes of an appeal, this court need not
decide other issues raised).

The Association is an association of owners of
Newport Condominium  located on  Lake
Geneva.”™ The condominium consists of seven
units and was established by an original declaration
and plat in 1978.™* The Tomeras have owned
Unit 3N since July 1980. The remaining units are
owned or controlled by Concord-Wisconsin, Inc.
(Unit 1RL); Thomas C. Ricci Ltd. Profit Sharing
Plan (Units 2S, 2N, 3S and 3C); and Phyllis J. Ricci
(Unit 2C), who together control over seventy-five
percent of all of the voting rights or interest in the
common elements of the Association.

FN2. Newport Condominium has since
been renamed Stone Manor Condominium.

FN3. The property at issue in this appeal
was the subject of a federal lawsuit in
which Judge Reynolds of the United States
District Court for the Eastern District of
Wisconsin held that the property was an
expandable condominium with the seven
declared units possessing 100% of the un-
divided percentage interests in the com-
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mon elements of the condominium.

%581 The lawsuit was originally commenced by the
Association against Concord in November 1992.
The Association sought a declaration of interest
that the second amendment, which attempted to re-
classify a grassed area of the exterior grounds, re-
ferred to as the “veranda,” from a common area to a
limited common area appurtenant only to Unit 1RL,
was invalid. However, in November 1993, Concord

and Ricci reached a settlement whereby Ricci

agreed to the amendment of the condominium de-
claration and directed the Association to dismiss
the complaint. Consequently, the Tomeras inter-
vened and adopted the Association's complaint as
part of their cross-claim, counterclaim and third-
party complaint.

In 1994, the owners of the condominium, except the
intervening defendants and Phyllis Ricci, adopted a
Restated Declaration by greater than three-fourths
vote. This decision included defining the veranda as
a limited common element appurtenant to Unit
1RL. Additionally, a part of the roof was classified
as a limited common element, as well as a part of
the basement and various other areas on the con-
dominium grounds. Also in 1994, the board of dir-
ectors adopted resolutions relating to the Restated
Declaration. The Tomeras objected to and refused
to consent to the Restated Declaration and the
board's resolutions.

Competing motions for summary judgment were
made in order to determine the validity of the Re-
stated Declaration. The trial court issued a final
judgment, concluding: “I hold the Restated Declar-
ation to be valid, the reallocation of the use of the
veranda to be within the Board's powers to restate
with a three-fourths vote. It follows then that other
common areas reallocated were done so validly.
Tomeras' remedy lies in § 703.09(3)(a).” The
Tomeras appeal.

*582 The Tomeras argue that the trial court erred
by granting Concord's motion for summary**778
judgment. We review summary judgment decisions
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using the same methodology as the trial court. A7 &
[ First Nat'l Bonk v. Episcopal Homes Manage-
ment, Inc., 195 Wis.2d 485, 496, 536 N.W.2d 175,
182 (Ct.App.1995); § 802.08(2), STATS. We ob-
serve that summary judgment is appropriate when
there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of .
law. See M & T First Nat'l Bank, 195 Wis.2d at
496-97, 536 N.W.2d at 182; see also§ 802.08(2).
Because no dispute exists among the material facts
here, issues of law are all that remain.

[1][2] The Tomeras contend that the reallocation of
the veranda as a limited common element by less
than all of the unit owners constituted a change in
their percentage ownership in the common element
and was improper. This argument requires us to
construe provisions within Wisconsin's Condomini-
um Ownership Act, codified in ch. 703, STATS,
and then apply the facts of this case to them.m™
The “application of a statute and interpretation of
an unambiguous written agreement involve ques-
tions of law, which we independently review.”
Aluminum Indus. v. Camelot Trails Condominium
Corp., 194 Wis2d 574, 581, 535 N.W.2d 74, 77
(Ct.App.1995). In construing a statute, we .are to
give effect to the intent of the legislature. Casile
Corp. v. DOR, 142 Wis.2d 716, 720, 419 N.W.2d-
709, 710 (Ct.App.1987). To ascertain legislative in-
tent, we first look to the language of the statute. If
it *583 is not ambiguous, then we are not permitted
to use interpretation and construction techniques
because the words of the statute must be given their
obvious and ordinary meaning. See Town of Sey-
mour v. City of Eau Claire, 112 Wis.2d 313, 319,
332 N.W.2d 821, 823-24 (Ct.App.1983).

FN4. Because we conclude that statutes
within ch. 703, STATS., adequately govemn
the issue, we need not consider the case
law from foreign jurisdictions.

[3][4][5] We note some additional tenets of stat-
utory construction which are relevant to this case.
The entire section of a statute and related sections
are to be considered in its construction or interpret-

© 2009 Thomson Reuters/West. No Claim to Orig. US G

httme /el 1rractlntxr anmm lmwimt fmwimtntuansn ~nosrOam— T YTO 01 0 A tlonntlmcnmndn O LT T

A-34

T /71 /700N



556 N.w.2d 775
205 Wis.2d 577, 556 N.W.2d 775
(Cite as: 205 Wis.2d 577, 556 N.W.2d 775)

ation; we do not read statutes out of context. See
State v. Barnes, 127 Wis.2d 34, 37, 377 N.W.2d
624, 625 (Ct.App.1985). Statutes relating to the
same subject matter are to be construed together
and harmonized. State v. Burkiman, 96 Wis.2d 630,
642, 292 N.W.2d4 641, 647 (1980). The cardinal
rule in interpreting statutes is that the purpose of
the whole act is to be sought and is favored over a
construction which will defeat the manifest object
of the act. Milwaukee County v. DILHR. 80 Wis.2d
445, 453, 259 N.W.2d 118, 122 (1977).

[61[7] With these principles in mind, we conclude
that §§ 703.09 and 703.13, STATS., are clear and
unambiguous. Section 703.13(4) states that the per-
centage interest a condominium owner possesses in
a common element “may not be changed without
the written consent of all unit owners....” In con-
trast, § 703.09(2) provides that an association may
amend its declaration with “the written consent of
at least two-thirds of the unit owners...” These
statutes clearly permit the Association to amend the
entire declaration and plat without the Tomeras'
agreement, unless the amendments alter the per-
centage of ownership interest in any of the owners'
. common elements.

*584 The Association's declaration allocated the
percentage of ownership interest in common ele-
ments based on the square footage of the condomin-
jum unit owned. Essentially this establishes three
means of changing an owner's interest in the com-
mon elements. First, if additional units were added,
then any percentage share in the common elements
would decrease accordingly. Second, if the total
square footage of an owner's condominium
changed, then that owner's percentage of total liv-
ing space would change, thereby altering the per-
centage of ownership in the common elements. The
difference would either be added to or subtracted
from another unit owner's interest, or in the case
where a change in the total living space of all the
condominiums occurred, the percentage interest of
all the owners would be reallocated. Third, if the
Association elected to allocate the percentage in the
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common elements by assigning each condominium
an equal share, **779 each unit would own one-
seventh of the common elements or 14.29%.

The Tomeras contend that the Restated Declaration
is invalid because it changed the common element
status of the veranda to a limited common element,
thereby restricting their use and reducing their in-
terest in the common elements. The Tomeras have
confused the concepts of percentage ownership
with the value of their unit.

[8] By changing the veranda from a common ele-
ment to a limited common element, the Restated
Declaration did not reduce the Tomeras' percentage
of ownership interest in the veranda. The amend-
ments merely reduced the value of the Tomeras' in-
dividual unit, while increasing the value of Unit
IRL. The Tomeras still own 10.61% of all the com-
mon elements, but they have lost their unlimited
use of the veranda. If a sale of *585 the entire
building occurred, then the Tomeras would still re-
ceive 10.61% of the proceeds. If, however, the
Tomeras sold their individual unit, then presumably
it would bring a lower price because of the reduced
use of the veranda.F™*

FN3. Obviously, the sale price of Unit 1RL
would likely increase in value based on its
unlimited access to and use of the veranda.

[9]1 The legislature has provided a remedy for the
Tomeras' loss of value in their condominium under
§ 703.09(3)a), STATS. Section 703.09(3)a)
provides:

" If an amendment to a condominium declaration has

the effect of reducing the value of any unit owner's
interest in any common element, including any lim-
ited common element, and increases the value ... of
any other unit owner's interest in the common ele-
ment or limited common element, then the ... other
unit owner shall compensate the unit owner the
value of whose interest is reduced in the amount of
the reduction in value, either in cash or by other
consideration acceptable to the unit owner.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gt
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Because the reallocation of the veranda's use re-
duced the Tomeras' condominium value, while in--
creasing Unit IRL's value, the Tomeras' remedy
lies with the owners of Unit 1RL.

We conclude that the reallocation of the veranda
from a common element to a limited common ele-
ment by the Restated Declaration was proper under
§ 703.09(2), STATS. We further conclude that the
reduction in condominium value suffered by the
Tomeras is recoverable under § 703.09(3)(a),
STATS.

Judgment affirmed.

Wis.App.,1996.

Newport Condominium Ass'n, Inc. v. Concord-
Wisconsin, Inc.

205 Wis.2d 577, 556 N.W.2d 775

END OF DOCUMENT
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C .
District of Columbia Court of Appeals.
Laurance J. OCHS, Appellant,
V.
L'ENFANT TRUST and West End Condominium
Association, Appellees.
No. 84-1540.

Argued Oct. 9, 1985.
Decided Jan. 31, 1986.

Condominium owner brought action to invalidate
condominium association's grant of conservation
easement for commonly owned facade of building
and association counterclaimed for unit owner's
share of assessment to defray costs of easement.
The Superior Court, Tim Murphy, J., granted sum-
mary judgment for association on issue of validity
of easement and held unit owner liable for assess-
ment and attorney fees and unit owner appealed.
The Court of Appeals, Pair, Senior Judge, held that:
(1) the condominium association board of directors

had authority to grant easement; (2) unit owner was '

liable for share of cost of financing conveyance of
easement; and (3) trial court abused its discretion in
awarding association $10,000 in attorney fees.

Reversed in part and remanded.
West Headnotes
[1] Condominium 89A €==8

89A Condominium

89Ak6 Common Elements; Management and
Control :

89Ak8 k. Condominium Associations. Most

Cited Cases
D.C.Code 1981, § 45-1848(b) vested authority in
condominium association board of directors to
grant conservation easement for commonly owned
facade of building without approval by unit owners
when no restriction on such authority was specified
in association's condominium instruments.
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[2] Constitutional Law 92 €4073

92 Constitutional Law
92XXV1I Due Process
92XXVII(G) Particular Issues and Applica-
tions
92X XVII(G)3 Property in General
92k4073 k. Housing in General. Most
Cited Cases
(Formerly 92k278(1.3), 92k278(1.2}))
Condominium association's execution of conserva-
tion easement for commonly owned facade of
building did not deprive unit owner of vested prop-
erty interest in violation of due process clause of
Fifth Amendment in that only government action
complained of was city council's promulgation of
statute authorizing such easements. U.S.C.A.
Const.Amend. 5; D.C.Code 1981, § 45-1848(b).

[3] Condominium 89A €12

89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak12 k. Assessment for Expenses. Most

Cited Cases _ .
Condominium association board of directors could
lawfully assess unit owner for his share of cost of
financing conveyance of comservation easement to
commonly owned facade of building where con-
dominium bylaws authorized special assessments
for purpose of defraying cost of nonrecurring con-
tingencies.

[4] Condominium 89A €212

89A Condominium

89Ak6 Common Elements; Management and
Control

89Ak12 k. Assessment for Expenses. Most

Cited Cases
Condominium association board of directors had
authority under association bylaws to assess cost of
conservation easement disproportionately among
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unit owners where one owner was not United States
federal income taxpayer and could not reap charit-
able deduction benefits of easement. D.C.Code
1981, §§ 45-1848(b), 45-1852(b).

[5] Condominium 89A €17

89A Condominium
89Ak17 k. Actions. Most Cited Cases

Trial court erred in awarding attorney fees related
to condominium association's defense of unit own-
er's claim that association invalidly granted conser-
vation easement to building's commonly owned
facade, though claim was determined by summary
judgment for association, in that association bylaws
only allotted attorney fees upon unit owner default;
attorney fees related to association's counterclaim
to collect special assessment to help finance con-
veyance of conservation easement were proper.

*1111 Laurance J. Ochs, Washington, D.C., pro se.
Benny L. Kass, Washington, D.C., for appellees.
Laurie Farnham Hurvitz, Washington, D.C., also
entered an appearance.

Before PRYOR, Chief Judge, NEWMAN, Asso-
ciate Judge, and PAIR, Senior Judge.

PAIR, Senior Judge:

Appellant Lanrance I. Ochs is an owner in fee
simple of a unit in the West End Condominium on
21st Street, Northwest, and a member of its owner
association, appellee West End Condominium As-
sociation (hereinafter the “Association”). Brought
into question in this appeal are separate orders of
the Superior Court which together validated the As-
sociation's grant of a conservation easement to ap-
pellee L'Enfant Trust (hereinafter the “ Trust”),
upheld the Association's special assessment to ap-
pellant for use in financing the easement, and awar-
ded the Association attormey fees in connection
with the litigation in the amount of $10,000.

As grounds for reversal, appellant principally main-
tains that (1) the grant of the conservation easement
was not in accordance with law and the condomini-
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um documents; (2) the Association's allocation of
the easement assessment to less than all of its mem-
bers was improper; and (3) the trial court erro-
neously included in its award of attorney fees the
costs and legal expenses incurred by the Associ-
ation in defending his suit to have the easement
grant declared void. We agree only with appellant's
last contention and, accordingly, remand this case
to the trial court for further proceedings on this is-
sue.

I

The Association is comprised of the owners of 34
units in the West End Condominium, a “horizontal
property regime” recognized as such under the Dis-
trict of Columbia Condominium Act of 1976, D.C.
Code § 45-1801ef seq. (1981). In late 1981, the As-
sociation was approached by the Trust, a non-
profit foundation, regarding the possibility of the
Association donating to it a “conservation ease-
ment” in the facade of the condominium building.
The proposed easement was designed primarily to
help *1112 preserve the historic nature of the
neighborhood, which is known to some as the
DuPont Circle Historic District. The easement
would constitute an encumbrance on the property
and would grant to the Trust the right to review
and approve any Association decision affecting the
exterior of the building, whether structural or cos-
metic in nature. The condominium owners would
be directly affected by the conveyance of the ease-
ment, particularly insofar as it encumbered their in-
dividual, undivided percentage interests in the
building's facade, which is designated a “common
element” in the condominium instruments.

The events which precipitated the granting of the
conservation easement to the Trust were as fol-
lows. In May 1982, the President of the Associ-
ation's Board of Directors, Mr. Gordon Binder, cir-
culated a memorandum to all condominium owners
notifying them of the Association's upcoming
“special” mid-year meeting. The memorandum
placed on the meeting's agenda a discussion of the
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proposed conservation easement and explained its
purpose and ramifications. It was noted that the
casement “would convey an ownership interest” in
the property to the Trust and would be financed by
the Association through a special assessment on
unit owners. The owners were told, however, that
they “should realize ... 2 charitable deduction on
their income taxes” as a result of the conveyance.
The owners were informed further that the grant
would require an amendment to the condominium
declaration and by-laws, which itself would require
approval by two-thirds of the Association members.
For this reason, a proposed by-laws amendment
was attached to the memorandum.

The special mid-year meeting was held in June
1982 and, according to its recorded minutes, the
proposed conservation easement was discussed at
length. A representative of the Trust attended the
meeting and explained that “[blecause the easement
donation [would be] granted in perpetuity, it consti-
tutes an encumbrance and ... it qualifies as a charit-
able donation worth by some estimates 10% of the
market value of the property.” It was clarified that
the Association would have to comply with the con-
dominium instruments in granting the easement, in-
cluding the requirement that two-thirds of the own-
ers assent to the comveyance. Ultimately, on mo-
tion, a vote was taken to grant the easement and to
amend the by-laws to implement the donation. Al-
though the motion was defeated, a related motion to
authorize the Association's Board of Directors to
pursue the subject more thoroughly was unanim-
ously approved. Thereafter, the Board filed a pre-
liminary application with the Trust to ascertain
whether it would accept the conservation easement,
commissioned an appraiser, and obtained a letter
ruling from the Internal Revenue Service that the
Trust qualified as a tax exempt organization.

On September 20, 1982, the Association's Board of
Directors met and discussed, among other things,
the proposed easement. At the meeting, Binder
presented to the Board a progress report which in-
cluded a tentative timetable for approval and con-
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veyance of the easement to the Trust. Mr. Dale
Kenney, the Secretary of the Association, reported
that the appraiser had valued the condomininm
building at nearly 3.5 million dollars and had val-
ued the ecasement donation at slightly over
$265,000, or approximately 8% of the building's
appraised value. But no further action regarding the
easement was taken at the Board's September meet-
ing.

A few days later, Binder received the formal ap-
praisal on the values of the property and the pro-
posed conservation easement. It was estimated that
the property had a pre-easement value of
$3,315,810, which would be reduced to $3,050,545
in the event the easement was conveyed. In detailed
findings, the appraiser represented that the
“casement directly preserves the facade of the sub-
ject property, thus insuring the architectural integ-
rity inherent to the building, and complementing
and preserving*1113 the historic significance of the
neighborhood environment.” The appraiser enu-
merated, however, those factors contributing to the
adverse impact the easement could have on the
building's value, including the following: slightly
greater insurance premiums; additional legal ex-
penses over the years; possible lender resistance in
a future sale or refinancing resulting possibly in
more expensive financing; increased costs of even-
tual repairs to the facade; loss of the potential for
future “higher and better use of the Jand”; restric-
tions on exterior alteration or modification; incon-
venience of facade inspections; possible delays in
obtaining approval for desired repairs; and the pos-
sibility of a lien being placed on the property for
restoration of the facade..

On October 1, 1982, the Association's Board of
Directors circulated a detailed memorandum to all
wnit owners on the proposed conservation ease-
ment, the purpose of which was to poll the Associ-
ation for a final vote on whether it should donate
the easement to the Trust. The owners were asked
“to vote, as a package, on amending the Declaration
and the By-laws and on levying a special assess-
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ment of $17,263 to pay the required contribution to
the Trust and the other costs of this transaction. All
three must be approved to effect the donation.” At-
tached to the memorandum were copies of the letter
from the Internal Revenue Service respecting the
Trust's qualification as a tax-exempt organization,
the appraiser's report, a “letter and accompanying
materials” which the owners were to submit to their
mortgagees, proposed amendments to the Con-
dominium Declaration and By-laws authorizing a
special assessment of $17,263, a “schedule of Es-
timated Special Assessments” to be used by each
owner in estimating his or her individual assess-
ment, a ballot to be used by the owners in casting
their votes (which was to be returned no later than
October 25, 1982), and a draft “Conservation Ease-
ment Deed of Gift.”

By its memorandum, the Board informed the unit
owners that if the Association voted to grant the
easement, the special assessment would be due no
Jater than December 7, 1982. The owners were ad-
vised further that “[t]he Board makes no representa-
tions how the [Internal Revenue Service] would
rule [on the charitable deduction] if it reviewed the
situation of individual taxpayers”; and “that be-
cause the owner of units 102 and 106 is not subject
to U.S. tax laws, the Board, upon advice of counsel,
recommends assessing ‘around’ him. His increment
is apportioned among the other 32 units in propor-
tion to each unit's share of the building.” The ease-
ment package was mailed to non-resident unit own-~
ers and was slid under the doors of the unit owners
who lived in the building.

At a meeting of the Board of Directors on October
25, 1982, it was reported that an insufficient num-
ber of ballots had been received to adopt the special
assessment and the amendments to the condomini-
um instruments by a two-thirds vote. The minutes
of that meeting indicate that the Board decided it
would contact those unit members who had yet to
submit a ballot. The minutes further reveal that the
Board, upon receipt of a letter from the Department
of the Interior respecting the eligibility of the build-
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ing for historic treatment, “would submit a formal
application to the L'Enfant Trust and send the let-
ter regarding the assessment to the owners.”

On November 3, 1982, Kenny, in his capacity as
the Association's secretary, informed Binder by
memorandum that as of November 2, he had re-
ceived more than two-thirds affirmative votes from
the unit owners for donating the facade easement to
the Trust. By a memorandum dated November 5,
Binder relayed this information to all unit owners.
Binder advised them that the Board would proceed
with the donation and that “[t]he same vote author-
izing the easement levied a special assessment on
Association members per the attached schedule,”
the payment of *1114 which was due no later than
December 7. The unit owners were also informed
that if payment was not forthcoming by December
7, a late fee of $50 would be charged for the first
week in arrears, and a fee of $75 for each succeed-
ing week until payment was received by the Associ-
ation.

On November 10, 1982, appellant informed Binder
by letter that he objected to the granting of the
easement, and the related assessment, on the ground
that it was “illegal and without a rational basis to
support a deduction for federal income tax pur-
poses.” This conclusion was based on several
factors, to wit: the appraisal was “internally incon-
sistent”; “Article 17 of the Condominium Declara-
tion expressly prohibits the abandonment of the
common elements unless the condomimium regime
is terminated”; since each unit owner has an indi-
vidual interest in the common elements, each unit
owner must assent to the proposed easement con-
veyance; and finally, the Condominium By-laws
had been violated by the Board's mail-ballot pro-
cedure. And, on these grounds, appellant declared
to Binder that he would “never” agree to the pro-
posed easement and threatened a lawsuit if the
easement was conveyed to the Trust.

During succeeding weeks, appellant and the Board

exchanged correspondence concerning the proposed
easement which culminated in a Board meeting on
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December 8, which was attended by appellant and
other interested unit owners. After extensive dis-
cussion among those present, the Board of Direct-
ors on motion voted to proceed with the easement
donation. On December 16, 1982, the “Unit Owners
of the West End Condominium” granted a
«Conservation Easement Deed of Gift” to the Trust
thereby restricting the Association's control over
the building's facade.

I

On January 13, 1983, appellant filed in the Superior
Court 2 “Complaint to Quiet Title and Damages for
Trespass” on the basis of the Association's convey-
ance of the conservation easement to the Trust.
Appellant prayed for, inter alia, a declaration that
the Trust had “no estate, right, title, lien or interest
in or to said real property or any part thereof,” an
order enjoining the Trust and the Association from
interfering with his possession, use and enjoyment
of the property, compensatory damages of $10,000,

and punitive damages in the sum of $30,000. The .

Trust and the Association filed a timely answer in
which they denied appellant's allegations, and
which they amended to include a counterclaim
against appellant for the special assessment that had
been levied against him ($707.27), late fees ($725
through February 16 and $75 per week thereafter in
which the assessment remained unpaid), interest on
the judgment, costs, and reasonable attorney fees.
Shortly thereafter, appellant filed an answer to the
counterclaim alleging that the counterclaim was
predicated “on illegal acts undertaken by [the Asso-
ciation] contrary to the West End Condominium's
Declaration and By-laws.” More specifically, the
answer alleged that the Association was without au-
thority to levy the special assessment and, in any
event, did not do so according to his percentage in-
terest in the condominium, for he was being re-
quired to pay partially for a non-assessed unit own-
er's contribution.

On March 11, appellant moved for partial summary
judgment on his claim that the conservation ease-
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ment should be declared void. The Association and
the Trust then filed their own motion for partial
summary judgment, urging that they were entitled
to judgment as a matter of law on the claims con-
tained in appellant's complaint, but reserving their
counterclaim related to the special assessment.
They also filed a terse opposition to appellant's mo-
tion for partial summary judgment. On July 6,
1983, the trial court entered an order which, on the
authority of D.C. Code § 45-1848(b) (1981), infra,
denied appellant's motion for partial summary judg-
ment, granted the Association's and the Trust's mo-
tion for partial summary judgment, and accord-
ingly, dismissed*1115 appellant's complaint with
prejudice. By its order, the court deferred consider-
ation of the Association's counterclaim against ap-
pellant for his failure to pay the special assessment.

On January 26, 1984, a non-jury trial was held on
the Association's counterclaim which resulted in 2
judgment for the Association in the amount claimed
for the special assessment, $707.27, plus a §50 late
fee, interest at the compounded rate of 10% per an-
num from December 8, 1982 until paid, and costs.
The court indicated that an award of attorney fees
to the Association was appropriate and, con-
sequently, agreed to consider further submissions
by the parties on this subject. By an order dated
April 16, 1984, the trial court awarded the Associ-
ation $10,000 in attorney fees on the basis of “the
length of time invested in the suit, the character of
the action, and the actual fees attendant to the con-
dominium association itself” Appellant sub-
sequently filed a motion to amend the order to in-
clude findings of fact and conclusions of law. The
motion was granted and, on October 29, 1984, the
trial court filed a comprehensive order. The court
confirmed its earlier award of $10,000 as fees reas-
onably incurred by the Association in defending it-
self in the initial suit brought by appellant and in
pursuing its counterclaim for the special assessment

and late fees. The court observed:

The entire proceeding arises out of the alleged de-
fault by Mr. Ochs. The two issues raised by the
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pleadings and decided by the court-the validity of
the easement and the validity of the special assess-
ment-are inextricably linked. Establishing the valid-
ity of the easement was a prerequisite to recovery
of the special assessment by the Association.

Appellant then appealed this judgment, as well as
the trial court's earlier judgments which summarily
disposed of his claim against the Association and
the Trust, and which held him liable for the Asso-
ciation's special assessment and attendant late fees.

I

A. Appellant's first four contentions pertain to the
trial court's grant of summary judgment to ap-
pellees on his initial claim which, as we have noted,
sought a declaration that the conservation easement
grant was invalid, as well as related compensatory
and punitive damages. Specifically, appellant con-
tends that (1) D.C. Code § 45-1848(b) (1981), in-
fra, upon which the trial court based its decision, is
subordinate to, or should be read together with the
common law rules of tenancies in common which
preclude the type of encumbrance here conveyed;
(2) the Condominium Declaration and By-laws, and
id §§ 45-1821(f) and 45-1838(¢), prohibited the
Association from encumbering his undivided per-
centage interest in the building’s facade, a common
element; (3) the execution of the conservation ease-
ment deed deprived him of a vested property in-
terest in violation of the due process clause of the
Fifth Amendment; and (4) the Board of Directors
obtained the necessary unit owner votes by proced-
ures violative of the condominium instruments and
id § 45-1845(d).

It is settled now that summary judgment is proper
only where the pleadings, depositions, and other pa-
pers on file reveal that there is no genuine dispute
as to any material fact and that the moving party is
entitled to judgment as a matter of law. Super
Ct.Civ.R. 56(c); Burt v. First American Bank, 490
A2d 182, 185 (D.C.1985) (citations omitted). On
review of a grant of summary judgment, it is, of
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course, this court's obligation to conduct an inde-
pendent review of the record and to apply the same
standard. Id at 184-85 (citations omitted); Milton
Properties, Inc. v. Newby, 456 A.2d 349, 354
(D.C.1983). In our view, the trial court here cor-
rectly determined that on appellant's claim there
was no genuine issue as to any material fact and
that appellees were entitled to judgment as a matter
of law.

In so holding, the court properly applied D.C.Code
§ 45-1848(b), which reads:

#1116 Except to the extent prohibited by the con-
dominium instruments, and subject to any restric-
tions and limitations specified therein, the execut-
ive organ of the unit owners' association, if any,
and if not, then the unit owners' association itself,
shall have the irrevocable power as attorney-in-fact
on behalf of all unit owners and their successors in
title to grant easements through the common ele-
ments and accept easements benefiting the con-
dominium or any part thereof. [Emphasis added.]

Because there was no factual dispute regarding the
nature of the easement, the trial court was entitled
to decide, as a matter of law, whether it was prop-
erly granted by the Board to the Trust pursuant to §
45-1848(b).

[1] Unmistakably, in the planning stages the Board
was working under the assumption that two-thirds
of the unit owners would have to assent to the con-
veyance of the conservation easement to the Trust.
Indeed, if the Board had thought otherwise, it
would not have circulated the initial ballot respect-
ing the proposed easement to all unit owners. But in
our view, this assumption was erroneous. Section
45-1848(b) vested authority in the Board to grant
the conservation easement in guestion without ap-
proval by the unit owners. As the “executive organ”
of the Association,”™ the Board was empowered
“to grant easements through the common ele-
ments,” as it did here by conveying the
«Copservation Easement Deed of Gift” in the build-
ing's facade to the Trust.
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FN1. In Paragraph 4.1 of the Condomini-
um Declaration (as amended), and in By-
laws Article IV, 4.1, the Board of Direct-
ors is defined as the “Executive Organ” of
the Association within the meaning of the
Condominium Act. ‘

Given this statutory authority, the only question is
whether such authority was prohibited by, or sub-
ject to any restrictions and limitations specified in
the Association's condominium instruments. Id §
45-1848(b). We have closely examined these in-
struments (the Condominium Declaration and By-
laws) and have found nothing which would in any
way prohibit or restrict the Board's power to act as
attorney-in-fact on behalf of the unit owners to
grant an easement in the facade of the condomini-
um building. Consequently, on the basis of the un-
ambiguous import of § 45-1848(b), we hold that the
Superior Court did not err in rejecting appellant's
challenge to the conveyance of the conservation
easement to the Trust.

[2] Appellant's related claims concerning the valid-
ity of the easement conveyance are without
merit™ Appellant maintains that execution of
the easement deed deprived him of a vested prop-
erty interest in violation of the due process clause
of the Fifth Amendment. This argument must fail as
it takes ¢ ‘significant government involvement’ in
order for the challenged action to fall within the
ambit of the constitutional protection.” Bryant v.
Jefferson Federal Savings and Loan Association,
166 U.S.App.D.C. 178, 180, 509 F.2d 511, 513
(1974) (citing Moose Lodge No. 107 v. Irvis, 407
US. 163, 173, 92 S.Ct. 1965, 32 L.Ed.2d 627
(1972); *1117Reitman V. Mulkey, 387 U.S. 369,
380, 87 S.Ct. 1627, 1633, 18 L.Ed.2d 830 (1967)).
Since the only government action complained of
here is the City Council's promulgation of §
45-1848(b), we hold that appellant's constitutional
claim is insufficient as a matter of law.™ Cf
Bryant, supra, 166 U.S.App.D.C. at 180-81, 509
F.2d at 513-15; Bichel Optical Laboratories, Inc.
v. Marquette National Bank of Minneapolis, 487

Page 7

F.2d 906, 907 (8th Cir.1973); Adams v. Southern
California First National Bank, 492 F.2d 324,
330-31 (9th Cir.1973), cert. denied, 419 U.S. 1006,
95 S.Ct. 325, 42 L.Ed.2d 282 (1974).

EN2. Two of these claims may be dis-
missed with little discussion. First, we
need not decide whether the common law
rules of tenancies in common would pre-
clude the action taken by the Board of Dir-
ectors in the case at bar, for the District of
Columbia City Council has passed specific
legislation, ie,§ 45-1848(b), permitting
the action here challenged-the Board's
granting of an easement through a common
element.

Secondly, nothing in the Condominium
Declaration or By-laws, or for that mat-
ter the statutory authority cited by appel-
lant, D.C. Code §§ 45-1821(f) and
45-1838(e) (1981), would divest the
Board of such authority. Sections
45-1821(f) and 45-1838(e) of the Con-

dominium Act preclude certain ‘action -

which would affect unit owners' interests
in - condominium common elements.
However, even if read to proscribe the
easement grant to the Trust, those sec-
tions, by their terms, are subordinate to
conflicting provisions of the Condomini-
um Act. And section 45-1848(b) neces-
sarily permits the infringement of unit
owners' interests in common elements,
as it empowers the executive organs of
unit owner associations to grant ease-

. ments through condominium common
elements.

FN3. Indeed, § 45-1848(b) is subject to the
restrictions and limitations specified in
condominium instruments. Thus, its ap-
plication can be avoided altogether if a
condominium association so decides.

And finally, as we have already intimated, since the
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Board of Directors had statutory authority under §
45-1848(b) to grant the conservation easement
without unit owner approval, it is of no significance
that an insufficient number of owners' votes may
have been properly cast ™ Consequently, for the
aforesaid reasons, the trial court properly granted
the Association and the Trust summary judgment
on appellant's claim.

FN4. By this statement, we are not sug-
gesting that this may have been the case,
only that this issue need not be reached.
And, for this reason, appellant's reliance on
§ 45-1845(d) does not help him. In any
event, appellant's position draws little sym-
pathy for, as the records bears out, two-
thirds of the unit owners did eventually ap-
prove the easement conveyance.

B. Appellant next challenges the trial court's ruling
that he was liable for the Board's special assessment
levied against him for use in financing the convey-
ance of the conservation easement. Appellant con-
tends that “[tJhe special assessment levied by the
Board of Directors was not levied against each unit
owner in proportion to the share interest of each
unit owner as required by the By-laws and D.C.
Code § 45-1852 (1981), and was not an assessment
authorized under the By-laws or the D.C. Con-
dominium Act.” F¥

FN5. The special assessment was worded
* in part as follows:

For the sole complete purpose of execut-
ing a conservation easement as defined
in ... the Internal Revenue Code ... the
West End Condominium Unit Owners
Association authorizes a special assess-
ment of $17,263 for defraying and meet-
ing all costs incurred for such act... All
unit owners will be assessed in propor-
tion to their ownership percentage in the
Condominium, except that the unit own-
er of units 102 and 106 will not be as-
sessed any amount for such assessment
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and such assessment is waived for that
unit owner, with the increment that
would otherwise be due from units 102
and 106 being apportioned among the re-
maining unit owners in proportion to
their percentage interest in the building.

[3] We have no doubt that the Board could lawfully
assess appellant for his share of the cost of finan-
cing the conveyance of the conservation easement.
Article VI, 6.1(C) of the By-laws provides that “[a]
Unit Owner shall be personally liable for all lawful
assessments, or installments thereof, levied against
his Condominium Unit....” ™ A unit owner may
be specially assessed under By-laws Article VI,
6.1(E), which provides in pertinent part as follows:

FN6. Paragraph 21 of the Condominium
Declaration also contains such a provision.

Special Assessments. In addition to the assessments
authorized above, the Board of Directors may levy
a special assessment for the purpose of defraying
the cost of any unexpected repair or other nonre-
curring contingency, or to meet any deficiencies
occurring from time to time... Any such special
assessments shall be assessed in the manner set
forth in Paragraph D of this Section 6.1 ... with re-
spect to additional assessments payable to the re-
serve fund for capital improvement, replacements
and major repairs. [Emphasis added.]

It is fair to say that the assessment for the conserva-
tion easement was for the purpose of defraying the
cost of a “nonrecuiring contingency,” i.e., the ease-
ment in perpetuity to the Trust.

*1118 [4] Appellant nevertheless complains that he
has been wrongfully burdened with a portion of an-
other's share of the special assessment. We cannot
agree. It is true that the Board of Directors did not
assess the owner of two units in the building be-
cause, as a non-United States federal income tax-
payer, he could not reap the charitable deduction
benefits of the easement. But the authority for as-
sessing around this individual is contained in D.C.
Code § 45-1852(b), applied by the trial court,
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which reads:

(b) To the extent that the condominium instruments
expressly so provide, any other common expenses
benefiting less than all of the condominium units ...
shall be specially assessed against the condomini-
um unit or units involved, in accordance with such
reasonable provisions as the condominium instru-
ments may make for such cases.

Appellant suggests that the condominium instru-
ments do not “expressly so provide,” and points to
By-laws Article VI, 6.1(E), which provides that
special assessments “shall be assessed in the man-
ner set forth in Paragraph D of this Section 6.1.”
The applicable portion of Section 6.1(D) states that
an assessment shall be levied against the unit own-
ers “in proportion to the respective Par Value of
their Units.”

[5] By-laws Article VI, 6.6, however, would appear
to satisfy § 45-1852(b)'s requirement that the con-
dominium instruments expressly allow for dispro-
portionate assessment since it provides in part that:

Whenever in the judgment of the Board of Direct-
ors the Common Elements shall require additions,
alterations or improvements costing in excess of
$5,000 during any period of 12 consecutive months,
and the making of such additions, alterations or im-
provements shail have been approved by the Unit
Owners of apartment units to which a majority of
the votes in the Association appertain, the Board of
Directors shall proceed with such additions, altera-
tions and improvements and shall assess all Unit
Owners for the cost thereof as a Common Ex-
pense.... Notwithstanding the foregoing, if, in the
opinion of not less than 80% of the members of the
Board of Directors, such additions, alterations or
improvements are exclusively or substantially ex-
clusively for the benefit of the Unit Owner or Unit
Owners requesting the same, such requesting Unit
Owner or Unit Owners shall be assessed therefor, in
such proportion as they jointly approve, if more
than one Unit Owner, or, if they are unable to agree
thereon, in such proportions as may be determined
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by the Board of Directors.

In our opinion, this by-law, though admittedly am-
biguous, vested discretion in the Association's
Board of Directors to assess around the non-United
States taxpayer-unit owner, who would be unable to
take advantage of the charitable deduction concom-
itant with conveyance of the conservation ease- ment.

C. Appellant urges finally that the trial court abused
its discretion in awarding the Association $10,000
in attorney fees. He submits in this regard that
while the Association may have been entitled to at-
torney fees in connection with its counterclaim-re-
Jated to the special assessment-it was not entitled to
an award for fees incurred in defending his initial
challenge to the grant of the easement. The ftrial
court thought otherwise, ruling that appellant was
liable for the Association's fees for the related
causes on the ground that appellant's claim and the
Association's counterclaim were “inextricably
linked,” and saying further that “[tlhe parties
should not simply pay their own costs. Plaintiff put
the Association to extraordinary expense on a novel
issue because he did not accept the will of the ma-
jority of the Association members.”

Article XI, 11.1 of the Condominium By-laws
provides:

A default by the Unit Owner shall entitle the Asso-
ciation acting through the Board of Directors ... to
the following relief: ...

*1119 C. Costs and Attorney's Fees. In any pro-
ceeding arising out of any alleged default by a Unit
Owner, the prevailing party shall be entitled to re-
cover the costs of the proceeding, and such reason-
able attorney's fees as may be determined by the
court.

As expressed in this article, the proceeding must
arise out of an “alleged default” by a unit owner.
Therefore, there is support for the Association's po-
sition that it is entitled to reasonable attorney fees
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in connection with the adjudication of its counter-
claim, a proceeding which stemmed from appel-
lant's default in paying the special assessment.

It is our view, however, that the Association is not
entitled to reimbursement from appellant under Art-
icle X1, 11.1(C), for the fees it incurred in defend-
ing his challenge to the conveyance of the conser-
vation easement. While the two causes-appellant's
claim and the Association's counterclaim-are un-
doubtedly related, we cannot say that the initial
proceeding arose from any default by appellant.
See Cohan v. Riverside Park Place Condominium
Association, Inc., 123 Mich.App. 743, 333 N.W.2d
574, 577 (1983). Rather, this proceeding arose from
appellant's challenge to specific action taken by the
Association through its Board of Directors. See id

Consequently, Article XI, 11.1(C) cannot be relied
on for the relief the Association sought and was
granted-an award for attorney fees based upon the
entire litigation.™7?

FN7. Of course, if appellant had sued the
Association- in bad fajth, or had otherwise
maintained an unfounded action, it would
have been within the trial court's discretion
to award attormey fees on that basis. E.g,
Zapata v. Zapata, 499 A2d 905, 910
(D.C.1985). However, nothing in the re-
cord before us convinces us that this action
was so conceived or maintained.

Apart from this, we are required to follow “the so-
called American rule, which makes each litigant in
a civil action, irrespective of the outcome of the
case, shoulder the burden of paying his own law-
yer.” Rachal v. Rachal, 489 A.2d 476, 480
(D.C.1985) (Reilly, J., concurring) (citing Alyeska
Pipeline Service Co. v. Wilderness Society, 421
U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 141 (1975),
and In re Antioch University, 482 A.2d 133
(D.C.1984)); see Zapata v. Zapata, supra note 7,
499 A.2d at 910. Accordingly, we hold that the
court erred in awarding attomey fees related to the
Association's defense of appellant's claim™ On
remand, the trial court shall determine reasonable
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attorney fees in relation solely to the prosecution of
the Association's counterclaim.™

FN8. Quite some time after oral argument
in this case, this court granted the Associ-
ation's motion for leave to file a post-
argument supplemental brief on the attor-
ney fees issue. We have considered its sup-
plemental brief, and authority cited therein,
e.g., Erickson Enterprises, Inc. v. Louis
Wohi & Sonms, Inc, 422 So2d 1085
(Fla.App.1982), as well as appellant's post-
argument supplemental reply brief, in
reaching our decision. :

FN9. We note finally that the result
reached here on the attorney fees issue
could have been avoided by the Associ-
ation had it more providently worded the
pertinent provision of the condominium in-
struments.

Reversed in part and remanded for further proceed-
ings consistent with this opinion.

D.C.,1986.
Ochs v. L'Enfant Trust
504 A.2d 1110
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