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A. INTEREST OF AMICUS CURIAE

Widely considered the voice of labor in the State of
Washington, the Washington State Labor Council, AFL-CIO
(“WSLC”) represents and provides services for hundreds of local
unions and trade councils throughout Washington State. The
WSLC’s core programs are legislative advocacy, political action,
communications and media relations, and assistance with organizing
campaigns.

The WSLC is a voluntary organization. The 'WSLC is the
largest labor organization in Washington State and is the only
organiza:tion representing all AFL-CIO unions. Currently there are
more than 500 local unions afﬁliétcd with the WSLC representing
approximately 400,000 rank and file union members in Washington
State. Some uniqné outside the AFL-CIO also affiliate with the
WSLC via the solidarity charter for the AFL-CIO/NEA labor
solidarity partnership. Although not every AFL-CIO local or union
is affiliated, the WSLC represents the official position of the AFL-

CIO in Washington State.
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Officers of the WSLC are elected by affiliated members every
four years. The officers include the president, the secretary-
treasurer, and twenty-six vice presidents who constitute the WSLC
executive board. The board meets quarterly and establishes the
WSLC’s policies and programs between conventions of the WSLC.

As part of the WSLC’s efforts and political advocacy, the
WSLC is vitally interested in issues | pertaining to Washington’s
workers compensation system. The WSLC promotes a financially
sound worker compensation system that pays appropriate benefits to
injured workers. The WSLC is aware that Washington law
authorizes injured workers to recover damages for injuries that they
sustain on the job when the injuries are the fault of a third party. As
part of that system, the Department of Labor & Industries
(“Départment”) may be reimbursed for some of the benefits it paid
to injured workers. The WSLC has been active over the years in
insuring that injured workers receive the third-party award to which
they are entitled and their benefits are not diminished by their effort

to secure a third party recovery from a wrongdoer.
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B. STATEMENT OF THE CASE

"The present case involves the question of whether the
Department may be reimbursed from, or have a lien on, any recovery
from a third party tortfeasor obtained by an injured worker. In
particular, when the Depaitment does not compensate the injured
worker. for pain and suffering, the WSLC does not believe the
Department is entitled to “reimbursement” from an award the ihjured
worker received by that injured worker’s own efforts for benefits the
Department never paid the injured worker under Title 51 RCW.

WSLC acknowledges the description of the facts in this case
in the brief submitted by the parties.
C. ARGUMENT

As previously noted, the WSLC has been in the forefront of
efforts to ensure that injured workers receive appropriate
compensation for injuries they sustained on the job. The WSLC
believes that any recovery obtained by the injured worker from a
third party tortfeasor should be subject to reimbursement for actual

benefits paid. Reimbursement is warranted only to the extent that
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the Department has provided benefits to the injured worker under
Title 51 RCW.

In the iegislative arena, WSLC has been ao’u:vely involved for
many years in addressing these issues, ensuring that RCW 51.24.060
is a reimbursement statute, that is, the Department should only be
entitled to reimbursement from that portion of any award an injured
worker receives from a tortfeasor to the extent that the injured
worker received actual benefits under Title 51 RCW. Otherwise, an
injured worker, who experiences pain and suffering, for example,
has little if any incentive to bring a third party action against the
person or organization whose fault resulted in that worker’s injury.
It is illegal to reimburse a benefit that was never paid.

(1)  History of Third Party Actions in Washington

Historically, the Department has evidenced little interest in
making injured workers whole for the injuries they sustained on the
job. More sp(_aciﬁcally, the Department has not been a friend to
private third part - actions by injured workers. Instead, the
Department focused on maximizing its recovery at the expense of

injured workers, until the Legislature intervened. Prior to 1983, the
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Department refused to compromise its lien for the benefits that were
paid to the injured worker under Title 51 RCW, frustrating
settlements between injured workers and tortfeasors. In 1983, the
Legislature amended RCW 51.24.060 to create incentives for injured
workers to pursue actions against tortfeasors who caused their
injuries. SB 3127, introduced that year, ultimately provided that the
Department or self-insurer had to pay a proportionate share of the
worker’s attorney fees incurred to obtain the recovery against a third
party tortfeasor and the Department was specifically authorized the
compromise ité lien. See Appendix A.

Despite the enactment of SSB 3127, the Department’s third
party recovery efforts were modest, totaling a little over $1.2 million
for the 1981-83 biennium. Sée Appendix B. The Department even
took the position that it would not recognize comparative fault in
compromising its lien, until legislators intervened to correct the
Department’s actions. See Appendix. C. Considerable controversy
atiended the Department’s third party recovery efforts. See

Appendix D.

Brief of Amicus Curiae - 5



HB 1386 was introduced and enacted in 1984 to address
continuing problems with third party recoveries. That legislation
directed the Attorney General to adopt a roster of privéte attorneys to
act as special assistant attorneys general to prosecute third party
claims. RCW 51.24.110. Appendix E. In enacting HB 1386, a
House floor colloquy addressed the definition of injury in third party
recoveries. The prime sponsor of the bill, Rep. Patrick McMullen,
made it clear damages meant those damages paid under the Title 51
RCW. Appendix F.

Finally, in 1995, the Legislature again addressed third party
actions, SB 5399, a Department request bill, was introduced to make
“several technical changes to the worker’s compensation statuteé
which would improve administration.” As for the provision in the
bill relating to loss of consortium damages after Flanigan v. Dep 't of

Labor & Indus. 123 Wn.2d 418, 869 P.2d 14 (1994),' the Senate bill

' Courts in other cases than Flanigan recognized that such consortium damages
may not be reached. Hi-Way Fuel Co, v. Estate of Allyn, 128 Wn. App. 351, 357-58, 115
P.3d 1031 (2005); Gersema v. Allstate Ins. Co., 127 Wn. App. 687,695, 112 P.3d 552
(2005). The Department’s reference to Fria v. Dep't of Labor & Indus., 125 Wn. App.
531, 105 P.3d 33 (2004), review denied, 154 Wn.2d 1018 (2005) is a further example of
the Department overstating the holding in a case. The Fria court declined to reach an
argument on RCW 51.24.060°s constitutionality not on the merits, but because the
claimant presented no authority on the issue. 125 Wn. App. at 535.
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report for SB 5399 described such a change, among others, as
follows:

Minor technical changes are made to clarify legislative
intent with regard to third party settlements.

See Appendix G. Even the floor synopsis for the legislator
presenting the bill indicated its intent was only to make technical
changes to the law. Appendix H. WSIA, an amicus in this case,
proposed more expansive changes in the law, changes consistent
with the arguments now advanced by the Department. Appendix L.
Those changes were never adopted by the Legislature.

Historically, the Deioartment has not been friendly foward
recoveries by injured workers from third party tortfeasbrs, preferring
to pursue such recoveries on its own, for its own benefit, rather than
permitting injured Worléel's to aggressively pursue such recoveries on
their own. With the Legislature’s involvement in third party
recoveries, and this Court’s decision in Flanagan, the public policy
of Washington strikes an appropriate balance between reimbursing
the Department sums it paid under Title 51 RCW to the injured
worker and the injured worker’s right to be made whole. Nothing in

the 1995 amendments to the law relating to third parties recoveries
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indicates that those amendments were anything but technical in
nature, designed merely to recognize this Court’s Flanigan holding.

(2)  Pain_and Suffering Damages Are Personal to the
Injured Worker

On the job injuries are ainajor issue in Washington and
across the United States. The United States Department of Labor’s
Bureau of Labor Statistics maintains data on the prevalence of work
place injuries in America. In 2007, there were 88 fatal workplace
injuries in Washington State involving a variety of circumstances —
equipment or contact injuries, falls, exposure to harmful substances
or environments, transportation incidents, and even assaults or other
violence. For the same year, 2.816 million people were employed in
the State. The rate for occupational illness and injﬁries for that
working population was 6.1 per 100 full-time workers, an
astoundingly large number, Of that number, 2.9 per 100,000 full-
time workers involved days away from work or job transfer or
restriction for the injured worker. See hitp://www.bls.gov.

A person reading the Department’s brief in this case would
conclude that the employer or the Department, not the injured

worker, suffered the injury and the pain from it. DOLI
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Supplemental Br. at 23-24. Injured workers in Washington
experience real pain and suffering from their injuries on the job, pain
and suffering for which they ought to be fully compensated.?

To provide incentives to injured workers to endure the
inconvenience and expense of third party lawsuits, suits that
ultimately benefit the Department and self-insurers who take no
action to obtain that benefit, injured workers should not be deprived
of their pain and suffering awards. As this Court has held, any
doubts or ambiguities in the language of Title 51 RCW must be
resolved in favor of the injured worker in order to minimize “the
suffering and economic loss™ that result from industrial injuries.
Harry v. Buse Timber & Sdles, Inc., 166 Wn.2d 1, 9, 201 P.3d 1011

(2009) (quoting RCW 51.12.010).2

* The Department admits in its Worker’s Guide to Industrial Insurance benefits
(hitp://www.Ini.wa.gov/1PUB/242-10-000.pdf) that permanent partial disability awards
do “not include compensation for pain and suffering.” (p. 14). It firther concedes that
time loss compensation is merely for “wage replacement.” (p. 3).

In its supplemental brief at 9, n. 5, the Department cites Rhoad v. McLean
Trucking Co., Inc., 102 Wn.2d 422, 686 P.2d 483 (1984) for the proposition that equity
does not come into play in interpreting RCW 51.24.060, The Department overstates the
reach of this Court’s Rhoad holding. The Rhoad court observed that the len created in
RCW 51.24.060 is statutory, not equitable. This does not mean this Court turns a blind
eye toward equitable principles in interpreting the statute, however. Harry dictates no
less.

Brief of Amicus Curiae - 9



(3)  The Ahlborn Decision

A 2006 dec@sion of the United States Supreme Court with
respect to an analogous reimbursement statute to RCW 51.24.060
should guide this Court’s treatment of the issues here. In Arkansas
Dep’t of Health & Human Services v. Ahlborn, 547 U.S. 268, 126 S.
Ct. 1752, 164 L.Ed.Zd 459 (2006), a rare unanimous opinion, the
Court discussed an Arkansas statute that permitted the State to assert
a lien for any Medicaid medical expenses paid to a person from any
recovery obtained by that person from a tortfeasor.

The Court cited Elanigdn in that decision for the proposition
that “a rule of absolute priority [in faver of the government’s lien
~ against a person’s entire toﬁ recovery] might preclude settlement in
a large number of cases, and be unfair to the recipient in others.” Id.
at 288, n. 19. The Court rejected virwally all of the policy
arguments now advanced by the Department through which it seeks
to access to the entire recovery of the injured worker from a
tortfeasor, including pain and suffering damages. The Court rejected
Arkansas’s contention that the injured Medicaid recipient had no

property interest in the tort recovery because the entire recovery was
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“assigned” to that state. Id at 285. The Court further rejected the
idea that a recipient lost his or her property right in the recovery
upon applying for Medicaid benefits, noting that a lien was
inconsistent with the loss’ of all property rights by the recipient. Jd.
at 285-86. Finally, the Court rejected the contention that the
recipient could “game” the settlement process if the entire settlement
was not assigned to the government. As with Tobin, the Court noted
that 4hlborn did not game the settlement process in any fashion.*
Ahlborn offers this Court ample grounds to affirm Flanigan
and the Court of Ap_peals holding. Ahlborﬁ set out the proper
template for this Court to address the public policy issues presented

by this case.

* The Department’s argument that an injured worker may “game” the settlement
is insulting to injured workers and is belied in any event by two significant factors, The
worker must properly allocate the damages between those damages that have their
counterpart in Title 51 RCW and those that do not, or the whole award is subject to the
Department’s lien. Gersema, 127 Wn. App. at 695-96; Mills v. Dep’t of Labor & Indus.,
72 Wn. App. 575, 576, 865 P.2d 41, review denied, 124 Wn.2d 1008 (1994)." The worker
may not prejudice the Department’s lien. Mandery v. Costco Wholesale Corp., 126 Wn.
App. 851, 855, 110 P.3d 788 (2005) (provision in employee’s contract barring third party
actions was void). More critically, the Department has every right to protect itself It is
entitled to notice of the worker’s suit and may intervene specifically ta protect its interest.
RCW 51.24.030(2). The Department did not do so here,
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D.  CONCLUSION

- This Court should determine that the reimbursement policy of
RCW 51.24.060, as described in Flanigan, should continue to apply.
Because Washington’s worker compensation system does not pay
_for the pain and suffering of an injured worker after an indusfrial
injury, the Department should not be allowed to seek
“reimbursement” from any third party recovery that the injured
worker obtains for pain and suffering,

DATED this *day of October, 2009

,,,,,, o,

Respectfully su }nﬁed’/

Teri Rldea”“ {, WSBA #13989

Rumbaugh Rideout Barnett & Adkins
820 A Street, Suite 220

Tacoma, WA 98402-5378

(253) 756-0333

Attorneys for Amicus Curiae Washington
State Labor Council, AFL-CIO
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FINAL LEGISLATIVE BILL REPORT
858 3127

BY GSenate Committee on Judiciary {Originally sponsored by Senators
ralmadge, Bender, Hemstad, Goltz and Shinpoch)

Modifying the distribution of industrial insurance awvards and
settlements. ’

SENATE COMMITTEE on Judiciary’
HOUSE COMMITTEE on Judiciary

SYNOPSIS AS ENACTED

!

BACKGROUND:

tnder the Industrial Insurance Act, a worker is prohibited from
suing his or her emplover or co-workers for causing injuries, A
worker, the Department of Labotr and Industries, or a self-insurer
may, however, bring a lawsuit against a third party for causing
the injuries. 1If the worker obtains a recovery f£rom that third
party, ¢the worker must pay the attorney's fees and costs and must
repay the Department of Labor and Industries-or self-insurer for
the benefits that have been advanced. 1If the Department or self-
insurer brings the suit, any award or settiement received is paid
to the injured worker afiter. deductions of the Department's or
self-insurer’'s costs in bringing the action and any benefits
already paid to the injured worker. .

The Department is not authorized to compromise its lien.

SUMMARY :

The distribution of any award received in an action brought by the
Department or self-insurer 1is changed to conform with actions
brought by the worker individually. The award 1is divided as
follows: 1} the Department or , self-insurer receives back its
expenses incurred in bringing the act10n~ 2} 'the worker receives
25. percent of the balance of the award; 3) the state receives the
full amount of the Dbenefits it has already paid the dinjured .
workery and 4) the worker receives the remaining balance.

In actions . brought individually by the injured 'worker, the
Departmént or self-insurer will pay 1its proportionate share of
. attorney's fees when an injured worker succeeds in obtaining a
recovery. The provision relating to the Department's ox s=self-~ .
insurer's payment o©f attorneys' fees and costs is clarified to .
include amounts already received and those due - under the award.
Their proportionate amount of - costs will be established at the
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outset; if they later pay . .the worker additional benefits because
the injury continues and the damages exceed the amount awarded to
the injured worker, the Department's aor self-insurer's
proportionate costs are not raised.,

The Department of ZILabor and Industries or self-insurer is
authorized to ocompromise its lien when circumstances appear

appropriate,

For non-self insurer employers where there is a third party claim
recovery, the Department of Labor and Industries shall adjust the
employer’'s experilence tating to reflect the reimbursement from the

third party. :
These changes will apply to all actions where Hudgment or
settlement has not already taken place.

VOTES ON FINAL PASSAGE:
Senate 31 7
House 98 0 {House amended)

Senate .39 7 {Senate concurred)

EFFECTIVE: 90 days after adjournment of 1983 Regular Session
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OFFICE OF THE
AT TORNEY GENERAL

September 8, 1983

Mg, Ryle Aiken

Staff Attorney

Senate Judiciary Committee
435 Public Lands Bldg. QW 41
Olympia, Washington 98504

Re: Attorney General's 0ffice Labor & Industries
Division Third Party Section

Ms. Kyle Alken:

Please z@ccept my apology for not previously responding
to your June 21, 1983 telephone reguest. It is my recollec-
tion that on behalf of the Senate Judiciary Committee and
its chairman, you are. interested in statistics relating to
the Attorney General's Office Labor and Industries Divigion s
Third Party Section (“AG Third Party Section') and its ’
representation of the Department of Labor and Industries in
respect "third party" causes of action governed by chapter
51.24 RCW.

As I explained to both you and Senator Talmadge in our
telephone conversations, statistics may be misinterpreted
absent an understanding of how the Industrial Insurance Act
Third Party Chapter is administered by the Departments?
Third Party Section ("DLI Third Party Section') and its
relationship to the AG Third Party Section. The latter
becomes involved only upon referral f£rom the former. [There
is muoch that is accomplished by the DLI Third Party Section
without involvement of the AG Third Party Bection. For
statistics relating to the agency's activities under the
Third Party Chapter, I recommend that you ingquire of Ms.
Alga Gabriel, Supervisor, DLI Third Party Section.  Her
telephone number is (SCAN) 234-7439.

As you may know, where the industrial accident oxr
‘occupational exposure is the result of the negligence or
wrong of a person not in the same employ, each claimant must
elect whether to pursue the statutorily preserved civil
cause of action against the "third party® or to assign the
‘cause of action to the Department {or self-insured employ-
er)., A good deal of effort is expended by the Department to
identlify the existence of "third party" claims and to obtain
the election's execution.

Ken Elkenberfy Attorney General
Daxter Horton Building, Seattie, Washlngton 8B104--1749

s



OFFICE OF THE ATTORNEY GENERAL

Once an election is made by a claimant, a variety of
cases confront the DLI Third Party Section., If a claimant
chooses to pursue the "third party" (option A), then the
Department monitors the action's progress pursuant to RCW
51.24.070 -.090 with the ultimate goal being the dis-
tribution of a sucecessful recovery under RCW 51.24,0560 and
reimbursement to the trust funds from which the claimant's
benefits and compensation were paid. There are many points
along the way where assistance . and representation is sought
from the AG Third Party Section.

If the claimant elects to assign the civil cause of
action to the Department, RCW 51.24.050 comes into play. An
anology of this process can be a private law office to which
a8 client has come with a desire +o pursue his/her
tortfeasor.The DLI Third Party Section staff can be compared
to paralegal personnel who work up the case t¢ establish the
facts supporting a claim for liability and damages (special
and general) . Only if a successful settlement of the action
cannot be reached by the agency with the "third party" is
the case referred to the AG Third Party Section for action.
Idealy, when referral is made, the case is ready for com~
mencement of the -action in the appropriate court. However,
due to a backlog, many caseg have been referred to the AG
Third Party Section for review, workup, and prosecution if
appropriate, BAgain, similar to a private law office; a
settlement without involvement of the judicial system is
preferable to the expense of litigation.

The following statlistics relate solely to tle AG Third
Party Section activities and then only from July 1, 1981
when recoverable data commenced to be kept. We are
presently converting to a computerized system which will
allow a broader data base than that now available, However,
these statistics do prOVLde a Ffoundation from which the
Sectiont!s ¥gross" activities may be demonstrated. Such
activities are broken down into four basic categorles
excludlng Department requests for advice and opinions.

" The "A" cases concern the enforcement of the Depart-
ment's statutory lien (RCW 51.24.060(2)) against a
claimant's recovery made from the "third party" to the
extent of the benefits and compensation paid under the claim’
(RCW 51.24.060(1) {e)). These cases are referred by the
Department for our action when' the Department has been
unsucecessful in obtaining reimbursement. Some involve
appeals to the Board of Industrial Insurance Appeals and
others entail actions commenced originally in the
appropriate court to enforce the lien.
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- 7/1/81 - 6/30/82 7/1/8B2 -~ 6/30/83 - TOTAL

Referred 62 255 ‘ 317
Closed 18 127 : 145
Recovered $136,366.77 $562,050.10 $698,456.87

Not all of the "closed" cases resulted in a recovery. 1In
reviewing the referred files, it was concluded that many
were not worth pursuing because of factors such as a claim's
low monetary value or the ability of a claimant to pay. In
such instances, the files are returned to the Department for
its continued pursuit.at its discretion. Also, where the AG

© Third Party Section was successful in obtaining reimburse-

ment, not all such cases necessitated vwtilizing the courts.
Unfortunately, without reviewing each closed file, I cannot
give you a figure representing how many cases were pursued
in court,.

The "B" cases concern the Department's prosecution, '
through the AG Third Party Section, of the assigned civil
cause of action against the "third party". As with the A"
cases, not all of those referred had been worked up by the
Department because of the large backlog:. Upon review by
this office, many of the "closed" cases represent our
conclusion that the cause of action was not worth pursuing.
Although we are unable to gilve an accurate figure, approxi-
mately 80% of the assigned causes of action have proven to
be worthless. ’

7/1/81 - 6/30/82 7/1/82 - 6/30/83  TOTAL

Referred 57 280 337
Closed 88 165 253

Recovered $42,102.00 $143,222.33 $185,324.33

In respect to those ¥B" cases in which we effectuated a
recovery, only approximately 20% reguired commencement of
the action by serviny and filing a summons and complaint.
In all such cases, we have been. successful in obtaining a
recovery by settlement without having to try the case. We
presently have more than 20 cases filed in the courts
throughout the state awaiting trial and hopefully amenable
to settlement without trial.

The "L" cases concern the filing in the court where a
claimant has commenced the civil action a notice of lien by
which the court, claimant, and third party are apprised of
the rights and obligations created by RCW 51.24.060 in
respect to any recovery. Upon receiving a copy of the

e b b
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complaint pursuant to RCW 51.24.080, the DLI Third Party
Section sends to this office such copy and a statement of
the current claim costs, From that information, the AG
Third Party Section serves and files the Notice of Lien..
Only occasionally are we reguired to appear in court at this
stage to defend the Department's statutory interests.

7/1/8L ~ 6/30/82 7/1/82 - 6/30/82 TOTAL
Referred 63 ) 216 278
Closed 1 17 18
Recovered $27,793.67 $269,654.84 $297,448.51

As a part of our reorganization plan, the DLI Third Party
Section will assume the tagk of flllng and monitoring the
lien notices.

The "R" cases concern the DLI Third Party Section's
request for assistance in obtaining the desired  response
from a claimant and/or his/her attorney. Not infrequently
has the Department been unable to maintain written commu-
nication with a claimant regarding the status of the "third
party® action. If the AG Third Party Section is successful,
further actxv1ty at this level is sometlmes warranted and .
has resulted in lien reimbursement.

7/1/82 ~ 6/30/82 7/1/82 - 6/30/82 TOTAL

Referred 2 72 74
Closed 1 22 ' 23
Recoversd 0 $66,015.85 $66,015.85

In our attempts to make the agency's and our office's :
Sections more efficient and cost effective, we have devel- .
oped a method by which the Department, through the enforce~
ment provisions of RCW 51.24.070, may gqbtain the Sesired
responses and action without our lnvolvement

I trust that the foregoing provides yvou with the
information you desire.

Very truly yours,

Ctades @B )

CHARLES R. BUSH .
Assistant Attoxney General
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. Patwick R. IfPa&) MeMullen (206) 855-1045
) awyer .
| P. O. Box 152 o f%. o0
ne Woo»tgwomﬁﬂm Street 379&9 )

Sedro Wooﬂﬂey, ‘Wélsﬂuingﬁan 98284
September 30, 1983 .

R T it
Philip A. Talmadge '%D v:EY%A}QIEJ?//

Senate Judiciary Committee
1111 ~ 3rd Avenue #2500
. Seattle, WA 98101

J

Dear Phil: ) .
I am Writing'ih regards to the followup of SSB No. 3127.

As you'may recall, this was the bill sponsored by the Honorable
(and hopefully Attorney General) Phil Talmadge to cure the
defects in the Workers' Compensation Act on Third Party
Recovery awards.

It had been my understanding, even to the point of addressing
this bill on the House floor, that we were going to enable
private attorneys to more easily settle third party claims,

- because the Department would be willing to reduce their
particular claim., One of the major areas of compromise, of
course, would be the situation where the plaintiff reduced
his settlement offer because of his own négligence in the -
matter. :

Unfortunately, the Department of Labor and Industries has
.taken the stance that they will not allow comparative or
K contributory negligence issues to be used in any discussion
regarding reducing their particular lien. Apparently, this
¢ stance is one which has been taken with the full backing of
the assistant attorney gemeral assigned to the Department,
Charles Bush. -

Obviously, I am one of those naive freshmen who thought
I had participated in a great and wonderful ‘cure”. I
now sSee that we only mentioned a possibility without
getting the actual results.

. I would certainly be interest in A) convincing the Depart-~
) ment that our intention was to allow for negotiations on
comparative negligence issues, or B) additional legislation
next session.
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Thank you for your kind attention to this matter.
Sincerely,

@mmm\

PATRICK R. McMULLEN
Attorney at Law




SAM KINVILLE

JOMN SPELLMAN .
Director

Governor

STATE OF WASHINGTON
DEPARTMENT OF LABOR AND INDUSTRIES

General Administration Building e  Olympia, Washington 98504

October 2%, 1983

»

The Honorable Patrick R. McMullen gﬁgﬁ’ %
Washington State Representative : %@ .w&eﬁ

Post Office Box 152
e

Sedro Woolley, Washington 58284

The Honorable Phil Talmadge
Washington State Senator
4006 53rd Southwest
Seattle, Washington 98116

Gentlemen:

T have now had the opportunity to review Department policy relative
to our position in the consideration of comparative or contributory
claimant negligence issues in the determination of a lien compromise
on Third Party claims.

It appears that there may be some misunderstanding as to the Depart-
ment’s application of the compromise authority granted under the
recently amended RCW 51.24.060. It ig our statutory responsibility
to protect the trust funds which we administer, and the lien compro-
mise authority is viewed as a means to promote settlements when
potential recovery is in jeopardy absent a compromise. A deter-—
mination in this regard iz to be given prior to settlement and
factors such as a claimant's comparative fault considered only"

~ when a settlement offer is pending and undex consideration by the
claimant. Then it would be analyzed in the context as a potential
risk to the trust funds' statutory interest in a recovery from the
“thirxd party." :

In summary, a compromise request will be comnsidered by the Depart-
ment when received prior to settlement and taking all factors into
consideration, including comparative or contributory negligence

of the claimant, when absent guch a lien reduction, the claimant
would proceed to trial and forego the substantial vigk of a defense
verdict. A reduction to our lien will be favorably considered

when such a compromise is to the Department’s ultimate advantage
in protection of the trust funds and not simply for the purpose

v

of providing more money to the claimant. :

Sincergli ,\,//

“Baf Kinville
SK:ki : Director

cc: Richard Slunaker

ﬁ_’z,. 3 )
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OFFICE OF THE
ATTORNEY GENERAL

September 8, 1983

Ms. Kyle Aiken

‘Staff Attorney

Senate Judlclary Committee
435 Public Lands Bldg. QW 41
Olympia, Washlngton 98504

. Re: September, 1983 WSTLA Trial News Artlcle/lnterv1ew

Dedr Ms. Aiken:

"Encloged is the signed and dated letter we discussed ih oux

September 8, 1983 telephone conversation and the copy of the,

WSTLA Trial News interview with Senator Talmadge., I enclose

the latter so that its inaccuracies may be disclosed to your
Committee and Sen. Talmadge. It appears that Sen, Talmadge is
in agreement with Mr. Aaby's characterization of the status of
both the Department of Labor and Industrles and Attoxney General's
Office Third Party Sections.

Pirst, if Mr. Aaby and any other representative of WSTLA
did in fatt "review . . . the third party situatiom in industrial
injury cases®, then Mr. Aaby's conclusions could not be supported.
More than 99% of the "third party" civil causes of  action not -
pursued by injured workers and/or their heneficiaries have been
agsigned to the Department by the execution of a writtem election
to do so, not by "default". The remalnlng less than one percent
came to the Department through the agency's enforcemént of RCW
51.24.070.

Second, the assigned causes of action do not necessarily require
pursuit by the Attorney General's Office. You are referred to my
attached letter which in summary fashion describes the activities
within the two Third Party Sections and when cages are referred to
the Attorney General's Office.

Third, whether in-the past "pursuit by the Attorney General's :
Office has not been particularly crisp or productive"” does not i

* reflect the present to which any proposed legislation would be » I

. directed. To the contrary of Mr. Aaby's characterization of past

performance, the AG Third Party Section during the preoedlng two

years has been exemplary., Also, the "productivity” is a function

of the quality of the causes of action assigned by claimants and

Ken Eﬁ(@nb@mf Attorney Ganaral
Dextar Horton Bu”dlng Seattle, Washington 881041743

a



OFFICE OF THE ATTORNEY GENERAL

Ms. Kyle Aiken
September 8, 1983
Page 2

referred to this office by the Department,

This brings us to a fourth point. Mr, Aaby's comment and
Sen. Talmadge's answer assumes that the assignment by claimants.
to the Depariment have heen counsciously executed without the
opportunity for or with the assistance of private counsel. That
is an erroneous assumption., Although I cannot recite an accurate
figqure, a good percventage of the assignuents are executed Ffollow-—
ing consultation with private attorneys. Furthermore, many
claimants consciously decide to avoid dealing with private attorneys
and express a desire that the Department pursue the action.

Finally, Sen. Talmadge concludes that bringing in the private
bar on the causes of action assigned to the Department would be
a "very expeditious and beneficial way for both the state and.
for injured warkers." An example will disclose the error, Assume
that the assigned cause of action is pursued to a satisfactory
settlement by Department personnel. WNo contingent fee is incurred
and the costs are born by the Department. If the case is refetrred
to the Attorney General's Office which pursues the action to
settlement after 15 hours of attorney time, the attorney's fee
boxn by the recovery is 15 x §37 pexr hour, the rate at which the
Department contributes to the Attorney General Revolving Fund.
In respect to a $50,000 recovery, which is more "beneficial' to
both the claimant and the Trust Funds, a one-third contingent fee
($16,667) or the hourly A.G. fee of $555? Lastly, should costs he
incurred in the pursuit of an assigned cause of action which re-
sults in no recovery, they are borne by the Department, not the
claimant as they would if the claimant had gone to private counsel.
Most claimants who choose to assgign their causes of action realize
these distinctions.’ The choice is theirs, granted by statute.

‘Very truly yours,
FOR THE ATTORNEY GENERAL

Plarian £ 8o L

CHARLES R. BUSH
Assistant Attorney Generxral

CRB:3jlh
Enclosures
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ATTORNEYS AT LAW
A Professional Service Corporation

JOHK AABY

ROBERT M. KNIES

DaviD W, ROBINSON January 25, 1984
JOSEPH A. ALBO

Kim Putnam
Attorney at Law

116 Bast Legion Way
.Olympia, WA 98501

Dear Kim:

In responge to your reéquest for background information’ on 8B 4595
and my critigue of the Department's and AG's offices handling of
third-party cases in general and Charlie Bush's epistles in
particular, herethh you will find the following:

A. A gene:al commEntarv on Mr, Bush's assertions

B. A rough draft of & “positlcn paper™ giving arguments in favor
of the bill, and ' '
C. Attachments from attorney Frank Stubbs regarﬁing his
third-party cases. -

In his two letters of September 8, Mr. Bush makes a hunber of
-assertions which, bolled to the gist, are these:

1. ."A good deal of effort iz expended by the Department tc
1dentlfy the exmstence of 'third party' claims and to obtain the
elsction's execution.

2. " The DLI- Thlrdearty Section staff can be conpared te
paralegal personnel who work up the case to establish the facts
supporting the claim for liability and damages (special and
general). Only if a successful settlement of the action cannot
be reached by the agéncy with the *thixd party’ ig the case
referred to the AG Thlrd-Party Section for action.”™ Mr, Bush
analogizes this to a law firm in which paralegal staff work up a
case prior to attorney involvement. s

3. Of the cases forwarded to the AG office for pursuit,
Yapproximately B0% of the assigned causes of action have proven
to be worthless."

4, Statistlcs have bden kept for only two yvears., If the

entlre history of the AG Third-Party Section, they have never
‘pursued a case to triml, or as Mr. Bush more cheerfully puts it,
"We have been succeseful in cbtaining a recovery by settlement
without having to try the case."

5. Between 7~1~8l and 6-30~83, the. entire AG staff has "closed™ :
a total of 253 cases for a total "recovery" .of $185,324.33.

O BELLINGHAM OFFICE: "~ 911 DUPONT, BELLINGHAM WASHINGTON 98225 « (206) 671-2313
[ SEATTLE OFFICE: 1932 1ST AVE., SUITE #1005, SEATTLE, WASHINGTON 98101 = (206} 622-6814



6. Much more impressive financial totals are set forth regarding
"A" cases, "L" cases, and "R" cases, However, none of these
involve acticns on the AG's part to.go after a tort feasor on
behalf of an injured worker, but instead notification &nd
collection of the lliens where the worker has successfully
obtained a‘recovery through the efforts of private cotnsel.

Thus, while Mr, Bush somewhat self-servingly-states that "the AG
Third Party Section, during the preceding two years, has been
exemplary", its total recovery against third parties has amounted
to just over £90,000 per year. Mr. Bush does not provide any

figures on staff salaries for the Third-Party Section during that -

time period. i . )

7. -FPipally, Mr. Bush summarlzes his defense of the Third-Party
Bection by pointing out the “error" of Senator Talmadge's
contention that assignment to private counsel would be in the
best interests of the State and the worker. He asks the reader
to assume that a cause of action is agsigned to the Department
and the 2G's office “pursmes the action to recovery after 15
hours of attorney time",, positing the $37 per hour AG charge to
the revolving fund. “In respect to a $50,000 recovery, which is
more ‘beneficial' to both the claimant and the trust Funds, a 1/3
contingent fee (§16,667) or the hourly AG fee of $55572"

To those assertions and facts revealed in Mr, Bush's letter, I
would note the following: : .

1. In 11 years' 'assoclation with the Department, I have yet to
perceive any evidence of "considerable effort" to identify third
party cases. Of the more than 20 third party cases our own {
office is actively pursuing at the present time, not oneé had been
identified by the Department as a potential third party case. B&a
example will suffice: we cqurrently represant an injured ‘
irenworker {Joe Bailley, claim H445834) who was gravely injured in
a ponstruction fall in Jamrary of 1979, His case is set for
trial in late Pebruary. We have an existing offer of $750G,000
and the Department's lien calculation is in excess of $558,000.
Despite the fact that successful third party cases had resulted
in two previous settlements in the neighborhbood of $1,000,000 on
the same construction project, no one had identified Mr. Bailey's
claim as a potential third party case when he came tv our office
with approximately 5 months remaining before the statute-of
limitations had tolled. at that point, the Department!s lien was
well in excess of $100,000, As a practical matter, uwless
something extraordinary occurs in a case, the Department is
unlikely to recognize the existence of a third party matter, and
thus literally thousands have, over the years, been allowed to go
unpursued, with a loss to the Department in the millions of
dollars., Active pursult is not an insurmountable problem. At
present, only one obscure guestlon 1z agked, and that on the
claimant's Accident Report. Frequently, the claimant is in
‘extremis, illiterate;, or otherwise unable to comprehend or
appreclate the sole guestlon asked on the Accident Report. No
question, incredibly, is asked on the employer's Accident Report,
when that party is the most motivated to see if some alternative




avenue of liabllity msy be avallable, 3 simple change in the
forms would greastly assist in recognmtion of third party claims.
Similarly, the law now regquires vocational intervention on cases
involving a mignificant period of time loss; these are the cases
giving rise to large costs and those most likely to warrant third
party pursuit. The Department by means of a simple internal
mechanism could regquire a vocational counseldr to question the
injured claimant as to the existence of any poténtial third party
liability, to include a product llability or wmedical malpractice
aspect of the claim, At present, however, the "good deal of
effort” supposedly ewpended by the Department to discover third
party claims is a fiction of Mr. Bush's creation.

2. With reference-to Mr. Bush's characterization of the
Department's Thlra—Party Bection as analogous to a "paralegal®
section within a private legal firm, the comparison apparently
betrays Mr, Bush's, unfaniliarity with the way law is acktually
practiced in the prlvate gector, In reality, the Department's
Third-Party Section 1s understaffed and overworked and has no
significant legal training in such areas as products liabxllty,
medial malpractice, multiple tort feasors, comparatlve
negligence, or other significant factors concernlng a potential
elient. I know of no successful law office in which the file
does not reach an attorney for assessment unless the pdralegal
has been unable to successfully settle’the case, Mr. Bush speaks
repeatedly of a “backlog of cases®, suggesting the reality: there
has existed for years literally hundreds of potential cases '
identified in some way by the Department which have bad no
meaningful workup. The statute of limitations on many of these
has already run and the Depaviment has lost hundreds of
thousands;, if net millions, of dollars as a result. 'Ho competent
professional legal office would allow initial and continuing
assessment to be delegated to non~legal personnel, nor allow
serious negotia¥ion with the defendant prior.to review and
participation by an attorney. That, however, is the model which
Mr. Bush seems to find entirely agreeable.

3, Mr. Bush's contention® with regard to the above collapse’ in
riuin atround him .as a result of his own statistics: BO% af the.
cases referred by the "paralegals” prove to be "worthlegs®.
Again, however, one wohders about -the acuity of the analysis
being given to thpse cases by the 2G's Tort Section. BAs &
practical matter, none of its burgeoning members have, to my
knowledge, any significant trial or private practice background
in the area of tort law, and what may be a "worthless" case to
one attornsy may be a very meritorious case indeed to another.
Additionally, one has to wonder agailn about the nature of the
gettlements entered into by the "paralegal" personnel at the
Department, if their anglysis is such that 80% of the cases they

_think meritorious are, according to their attorneys, worthless,

4, In the entire history of the Attorhey General's office, I
have never heard of it successfully pursuing a third-party case
to trial, nor pursuing it to trlal without success for that



matter, The AG's Third Party Sectlion is a toothless tiger, so
far ag pursuit of a case to trial is concerned. This iz a fact
not unknown to defense attorneys or, insurance carriers, who
realize that, lacking mature and seasoned representation, the
Department is unlikely to pursue a matter to trial ahd will thus
be highly likely to avcept a low-ball offer on & case.

Obviougly, in the real world, defendants do not and will not
agree to realistic settlements if they know that thers is no.
meaningful threat that they may be taken to Court where they will
be angwerable for potentially high damage figures. Again,
although I do not have statistical proof in hand, it.is my
understanding that, over the years, a significant number of cases
referred to the AG's office have been allowed to languish and
die, by tolling of the statute or inattention, with the resultant
loss of substantial funds once again, . -

5. That the AG's staff is ineffectual 18 again demondtrated by
Mr. Bush's own statistics. He points out that in the two years
in which statistics have been kept, a total of 253 cases Iin which
the third party action has actnally been assigned to the
Department have been "closed" by efforts of the AG's Third Party
Bection, resulting in "recovery" of $1B5,324.33. This represents
a remarkable average settlement of just over $811 per case. I
know of no serious insurance company or defense counsel that
would offer less than $1,000 as a nuisance value gBettlement,
unless they knew that plantiff's counsel was not competant enough
or did not have the motiviation to pursue the matter. It is to be
recalled that these "closed" cases réepregent the viable 20%
culled from the referred cases, end we must assums that the AG's
assigned to that seckion were being paid a salary for their work
on the unproductive 80% as well, It iz significant that Mr, Bush
did not provide any statistics regarding the total salaries and
staff support costs for the AG Third Party Section during the two
year period of time Wwhen the $185,000 was "fecovered®. Assuming
that Mr. Bush had more than one assistant and some gtaff support,
one would be on firm ground supposing.that the $50,000 "recovery®
did not meet the cost of paying the AG's salaries, This does not
seem to have been a particularly down period for the AGs; Mr.
Bush states that the cvonduct of "the AG Third Party Section
during the preceding period has been exemplary." BAs, contrasted
with such exemplary efforts which result in $800 settlements, I
would point out that the private Bar has beeu returning literally
hundreds of times the money which the aG's office has generated,
without any cost to the Depdrtment in salaries. Fox example, one
attorney in Tacoma, H. Frank Stubbs, has reimbursed o the
Department (as contrasted with "regovered") between 19879 and late -
1983, over &600,000, In 1983 alone, Mr. Stubbs returned to the
Department $55,000 more that the AG's staff accomplished during -
its exemplary two year period. Until the.long~overdue passage of
SBR1B7, the Department did not even contribute toward 1ts share
"of costas and sttorneys fées on such recoveries, but even at
present, they face no ongoing overhead such as Mr. Bush consumes
when members of the prlvate Bar effectively pursue third party
cases, :



o engee

6. Much ink is spent dlscussing "A", "LV, and "R" cases; with
substantial figures tallied on the board. However, all these are
cases in which the "recovery" has been accomplished begause a
private member of the Bar has pursued a tort feasor .and cbtained
a settlement or judgment; and the 2G's office has gubsequently
sent a letter or filed a piece of paper so that the Department
gets its fair. share., Ceértainly, the Department should
aggressively pursue its lien when casés have begn syccessfully
concluded, but this is a clerical matter which vould be handled
by Mr. Bush's "paralegal® sgtaff, as it is in private insurance
companies in the real world. . These inflated figuvesd with which
Mr, Bush sets forth as being the result of a crackerjack Third
party Section iz not a legal function, but more of @ clerical

. function: That tHe Depértmeht has been so lohg in putting

together any prbgram bf notifying and pusuing such liens, and

that Mr. Bush thkes suéh.gréat pride in the current operation, is

an admission of the historical malaise in the Third Party area.

7. Finally, in vieWw of all of the above, Mr. Bush calmly Sets up

a straw man and convineingly thrashes same. What if the AG's '
crackerjack spent 15 houks, got & $50,000 settlement, and charged

only the bare bones 5555 feé? Wouldn't everybody be better off?

The fundamental dishonesty of the example brings into guestiosn

Mr. Bush's professicnalism and the vandor with which he has ) .
answered the guestions poséd by the Legislature. The AG's office

does not get $50,000 settlements with 1% hour's work. They get

3800 mettlements, with many weeks of work. As a practical -

matter, four of these mythical $50,000 setttlements over the two .
year period during which statistics have been kept would top the i
2G's "recovery” by $15,000., The only parties that get $50,000 )
settlements are competent attorneys in the private sechkor’ of the

Bar who devote far more than 15 hours of - tim@ in accomplishing ;
same. The fatuous nature of Mr. Bush's -exdimplé cannot’ be ]
overstated: ‘he has been presiding over an “exemplary” section ;
vhich averages $800 per settlement and which, in all probability,
returned to the Department substantially less than they have
taken ocut in salariss, much lesz overhead and costs. He then
points his finger at the contingent fee attorney in the private
sector who has, over the years, kept the costs of infustrial
insurance down by actually returning monies to the Departiient; as
indicated, in less than five years, one such attornsy has
returped in' excess of a half million dollars to the Department.
Mr. Bush's arrogance telegraphs the underlying fundamental Ffact:
attorneys within the AG's office have a fundamental conflict of
interest in representing injured workers in third party claims,
in addition to lacking the competence and experience to do go.
The AG's office 1s a defense firm, designed to utilize the
medical defense complex to minimize damages to injured workers.

.At the same time that the AG's Third Party Section is purportedly

assigsting an injured worker in obtaining a fair settlement, the
Department may well be sending him to a Panel exan, terminating
time loss, closing hig claim, or indeed, forging him into a

hearing in which hig entitlement to benefits is disputed by the



gelf~same AGs. In polat of ‘fFadt, the attorneys assigned to Mr.
Bush have, in fact, been appearing in industrial insurance cdases
defending the Department orders. It is inconceivable to me that
the fundamental conflict of interest cannot stand out from the
theoretical perspective. From a practical pérspective, the
operations of the AG staff illustrate that conflict even more
clearly: . they have sold out the injured worker for ap dverage of
$800 per head. - The Department's only concern is to get back its
lien, not to compensate the injured worker for the types of
damages available in a third party case, to include pain and
suffering, loss of future.earning capacity, loss of consortium,
and so on. Once the lien, (or some miniscule portion thereof,to’
judge from the statistics) has been satisfied, the Pepartment
"settles” the injured worker's claim, leaving no further right to
recovery. Mr. Bush-smugly polnts out that "99%" - of the.causes
agsigned to the Despartment are done so by election by the injured
worker and that "a percentage of the assignments are executed
following comsultation with private attorneys, Furthermore, many
claimants consciously decide to avold dealing with private
‘attorneys and express a desire that the Department -pursue the
action.* I can enly comment that the Department,” in its
notificaation to the injured worker, ig committing the type of
consumer ‘fraud which a competent AG's, office would be pursuing on
its own. That is, the implication arises from the papers which
are sent to the injured worker (in that miniscule number of cases
in which thé Department hag recognized a third party claim) that
they will receive competent, experienced, and unbiased counsel if
they let the Department handle the ¢laim. In point of fact, the
vast majority of these cases, accordlng to Mr. Bugh, are never
even seen by an .attorney. Of those that are, 80% are tossed
aside as worthless. Of the remaining few, they are settled for
an'average of $800 by a staff with no experience ih plaintisff
representation, which has never actually pursued & ddse to trial,
In the -final analysis, the indjured workers and the fund in .
general is subsidizing an ineffectual training school for youhg
attorneys who would be better utilized in their aszigned and
appropriate defénse roles.. : . .- .

Contrasted with this vast historlcal fiascdo I8 the proposal to
establish a more aggressive and effective method of ,identifying
third party cases and assigning them to competent and experienced
members of the private Bar. Such attorneys could be selected for
competence by rules established jointly by the Department and the
Bar assoclation, and the Department and the AG's offlce could
sppropriately concentrate upon the clerical efforts involved in-
making sure that all the paperwork was correctly handled., It is
not unrealistic to predict that millionsz of dollars would be
returned to the fund which currently remain in the hands of the
wrongdoer, and that a direct savings could be intitiated by
eliminating the ineffective and inappropriate staffing within the
*AG's office currently adsigned to this task. .Certainly, no one
cap dispute that, historically, the Department and the AG have
made a dismal showing in this wegard, nor that.any effort which
can be made to held down the costs in industrial insurance would



be worth exploring. There are many examples of legal work .
which have been assignéd to §pecial Assistants Attorney Genexal
in other divieions and at other times. Implementation of the
propoged Senate Bill would clearly assist the injured worker by
geeing to .it that his or her interests are protected to the
fullegt; it would assist. the private sector .ir the free
enterprise system by alldwing private parties to do more
effectively what government cannot, ‘and it would bettar satisfy
soclety's goal that wrongdoers be held accountable for their.
actions while lnnocent parties are compensated insofzr ‘as
possible for the injurles they mustained.

If it would be of amsistance, I know we could obtain literally
dozens of examples from private attorneys who have pursued cases
which were not recognized by the Department, and I am -wondefing
whether it might be in the best interests of evéryone for the
Judiciary Committee to audit a fair sampling of ‘Ehe cdses
deaignated as "worthless" by the AG staff or settleéd for the

average $800 stipernd. If I may be of further assistance, please ' -

advise. ) .

With best wishes, - ,

cc:  Frapk Stubbs
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FINAL BILL REPORT

EHB 1386

BY Representatives R. XKing and Betrozeff (hy Attorney General
request)

Modifying provisions relating to third party actions Ffor
industrial injuries.

House Committee on Labaor
Senate Committee an Judiciary

AS PASSED LEGISLATURE

BACKGROUND:

A worker covered by the state's industrial - insurance laws is
prohlbited from suing his .or her employer or co-workers for
causing an injury. However, the worker, the Department of Labor
and Industries, or a self-insurer may bring a2 lawsuit against a
"third party® for causihg the injurv. For instance, a worker can
sue the manufacturer of defective equipment which caused an
injury. :

In 1583, legislation was enacted which modified the law governing
the distribpution of awards in third-party suits. Awards in suits
brought by the department or self-insurers are now distributed
sequentially as follows: .

{1) The department ot self-insurer receiveé an amount equal to
the expense of bringing the action,

(2} The worker receives 25% of the balance of the award;

(3) . The department or self-insurar receives the amount of
benefits it has already paid to the injured worker; and

(4) The worker receives tha remaining balance.

A similar distribution formula is wused in actions brought
individually by the injured worker, although the Formulas do
differ in the provisions dealing with attorneys' fees,

The Attorney General has recommended that a number of technical
changes be made In the law governing "third party" lawsuits.

[11]



SUMMARY:

A number of changes are made in the law governing “thirg party"
" lawsults involving industrial injuries:

The attorney general is given explicit authority to assign third.
party actions to "special assistant attorneys general,® These
special assistant attorneys general shall be selected from a list
compiled by the Department of Labor and Industriss- and the
Washington State Bar Association.

The current distribution formulas are modified to apply to the
actual "recovery" made in a suit, rather than to a "settlement or
award." Co. . ’

Provisions relating to claims by minors are added to the law.

A streamlined line procedure — similar to the procedure used to
collect delinquent ingustrial insurance premiums - may be used to
recover improperly distributed awards from claimants.

The legal -duties of the person distributing the recovery in a suit
braught.by a worker (e.g. the claimant's attorney) are increased.

The department or self-insurer may challenge the reasonableness of
»  claimants’  attorneys' fees and litigation costs.

The factors to be oconsidered when the Department is deciding
whether to compromise a lien arze specified. '

Procedures are adopted which make it easier for the department ar

! a self-insurer to assume control over a lawsuit when a settlement
' or compromise by an injured worker is deemed to be void.

The term "injury" is defined, Numerous other language changes and

technical changes are made.

VOTES ON FINAL PASSAGE:

House 98 4]

Free conference Committee

House 98 g .
Senate 46 4]

EFFECTIVE: Emergency Clause . ' .

[ 21
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H.B. 1386

Rep. McMullen: . .

The definition of "injury® in this bill is quite broad. It yncludes
- references to mental conditions and ailments--terms which are not defined,
Is this definition intended to in any way expand the types of injuries
covered by wookers' compensation?

Rep. Betrozoff: )

No. This bi17l amends Chapter 51.24 RCW--a chapter dealing with third
party lawsuits. The definition of injury contained in this bill 1is intended
to apply only to that chapter, It is not intended to change the traditional
definition of inury used to determine eligibility for benefits.
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SENATE BILL REPORT

SB 5389
As Passed Senate, March 13, 1995

Title: An act relating to refining industrial insurance actions.
Brief Description: Refining industrial insurance actions.
Sponsors: Senators Pelz and Franklin; by request of Department of Labor & Industries.

Brief History:

Coromittee Activity: -Labor, Commerce & Trade; 1/24/95 2/22/95 [DP, DNP]
Passed Senate, 3/13/95, 25-23.

SENATE COMMITTEE ON LABOR, COMMERCE & TRADE

Majority Reporf: Do pass.
Signed by Senators Pelz, Chair; Heayey, Vice Chair; Franklin, Fraser and Wojahn,

Minority Report: Do not pass.
S1gned by Senators Deccxo, Hale and Palmer

Staff: Jack Brummel (786-7428)

Background: Compensation paid or awarded by another jurisdiction is presently offset
against amounts paid or awarded the claimant by Washington State. Other recoveries
made to the claimant under another jurisdiction’s workers’ compensation laws are
sometimes not considered to be compensation and cannot be offset against amounnts paid
or awarded the claimant by Washington,

Injured workers may seek recovery against third parties other than their employer for
work- 1¢lated injuries. ' If such recoveries are made, the Department of Labor and
Industries may seek reimbursement of amounts recovered by injured workers, The state
Supreme Court ruled last year that the department’s right to reimbursement does not
extend to amounts awarded for loss of consortium,

Current law requires that the Department of Labor and Industries make a retroactive
adjustment to an employer’s expenence rating when a ﬁm‘d party recovery was made on
a claim which changed the rating,

The department believes that there are several techmical changes to the workers’
compensation statates which would improve administration,

Summary of Bill:  Any settlement proceeds from another jurisdiction are used to offset
workers’ compensation award payments o claimants in Washington. The department
no longer makes retroactive adjnstments to an employer’s experience rating when a third
party recovery is made on claims previously used to calenlate experience rating. Health
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services providers are allowed 60 days to appeal department orders that do not make
demands for repayment of sums paid. Orders and Notices to Withhold and Deliver can
be served by certified mail, in addition to personal service. The term "recovery" does not
include damages for loss of consortium,

Minor technical changes are made to clarify legislative intent with regard to third party
settlements. .

Appropriation: None,
Figcal Note: Awailable,
Effective Date: Ninety days after adjournment of session. in which bill is passed.

Testuuony For: The bill provides several needed technical corrections to industrial
msurance statntes and complies with recent court decisions.- :

Testimony Against: Loss of consortinm should be offset against workezs’ compensation
payments. Greater clarity in establishing benefits for the future is needed,

Testified: Maﬂc Brown, Mike Watson, Department of Labor and Industries (pro);
Cha.rles Bush, WA SeIf—Insu.rers’ Assn. (con); Clif Finch, AWB (con).

House Amendment(s) The award granted a beneficiary upon the death of a worker is
changed from $2,000 to twice the state average monthly wage. .
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HOUSE BILL REPORT
SB 5399

As Reported By House Committee Ons -
Commerce & Labor

Title: An act relating fo refining industrial ;’Lusurance actions.

" Brief Description: Refining industrial insurance actions,

| Sponsofs: Senatozs Pelz and Frankling by request of Department of Labor & Industries,
Brief History':

Commiitee Activity:
Commerce & Labor: 3/22/95, 3/29/95 [DPA).

HOUSE COMMITTEE ON COMMERCE & LABOR

Majority Report: Do pass as amended. Signed by 10 members: Representatives
Ligk, Chairman; Hargrove, Vice Chairman; Thompson, Vice Chairman; Romero,
Ranking Minozity Member; Conway, Assistant Ranking Minority Member; Cairnes;
Cody; Cole; Fuhrman and Goldsmith,

Staff: ‘Chris Cordes (786-7117).

Backgrovnd:

Tndustiis] insurance actions related to out-of-jurisdiction claims

A worker who is injured outside of the terriforial Iimits of Washington and whose
employment is principally located in " Washington or is under 2 confract made in
Washington is entitled fo benefits under Washington industrial insurance law if the
injury is one for which benefits would have been paid had the injury occurred in
Washington: However, any payment or award received by the worker under the
other jurisdiction’s workers’ compeisation law is offset against the benefits received
under Washington law, i

Benefits in case of the injured Worker’g' death

If an injured worker dies as 2 result of the industrial injury, budal expenses of $2,000
are paid and the worker’s family receives an immediate payment of $1,600.
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Third partv actions

An injured worker, or the Department of Labor and Industries or self~insured
employer on behalf of the injured worker, may file a civil action against third parties
(not the employer or co-worker) who may be linble for the worker’s injuries. The
worker is entitled to full benefits undef the industrial insurance law and the
department or self-insurer has a len against the third party recovery for benefits that
are paid, When benefits are reimbursed from the third party recovery, the department
is required to make a retroactive adjustment to the state fund employer § experience
rating account, .

The Washmgton Supreme Court has held that the department s right to relmbursement
E" A B o "

of.cgnsgnmn The court found that beneﬁis paid under tbe mdustual insurance e Taw
do not compensate injured workers for noneconomic damages, such as loss of
consortium, and therefore the worker is not obtaining double recovery by retaining
both the workers’ compensation benefits and the noneconomic damages recovered in

the third party action.

If a-third party cause of action is seftled, the department or the self-insurer must
approve any settlement that results in the worler receiving less than he or she is
entitled to under the industrial insurance law. "Entitlement” includes benefits paid
and payable.

» A notice to withhold and deliver property in a collection action related to a len
" against a third party recavery must be personally served by the county sheriff's
department or by the director’s authorized representative,

Industrial insurance appeals by health services providers

A provider who chooses to file an appeal of a Department of Labor and Industries
order that demands repayment from the provider must file the appeal within 20 days
of the order being communicated to the provider,

Summary of Amended Bills

Indusirial insurance actions related to out-of-jurisdiction elaims

Settlement proceeds and other recoveries that a worker receives under another

. jursdiction’s workets’ compensation law are included as part of the other
jurisdiction’s compensation that may be offset against compensation received under
‘Washington’s law.

Benefits in case of injured worker’s death
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The amount of the benefits paid for burial expenses when an injured worker dies as 2
result of the industrial injury is changed from $2,000 to 200 percent of the state’s
average monthly wage (approximately $4,250). . The immediate payment for the
injured worker's family is changed from $1,600 to 100 percent of the state average
monthly wage (approximately §2,125).

E‘h_i;ﬁ_p_a_r_ti'_a:.__cﬁm:s

The definition of "recovery” in an action against a third party, for purposes of
determining the state fund’s or self-insurer’s lien against the recovery, includes all
damages except loss of consorfium,

In a compromise or seftlement of a third party action, when written appxoval of the
department of self-insurer is required because the setflement results in less than the
worker’s entitiement, "entitlement” includes benefits that are estimated by the

,department to be paid in the fufnre.

The provision is deleted that required the Department of Labor and Industries to make .
a retfoactive adjusiment to an employer’s experience rating account based on
reimbursement from a third party recovery. : .

" Notices to withhold and deliver property in a collection action related o a lien against

a third party recovery may, in addition fo personal service, be served by certified
mail with return :ccelpt reguested. .

JIndustrial igsu, rauce appe als by health services providers

The time period for health services providers to appeal orders of the Department of
Labor and Industries is revised. Health services providers are given a 60-day period
to file appeals to department arders untess the order is solely a demand for the
repaymant of amounts paid fo the provider.

Amended Bill Coxapared to Ongmal Bill: The amendment adds provisions that
change the method for calenlating the award for burial expenses and the immediate
payment to the injured worker’s family when the worker dies as a result of the
industrial injury.

Appropriation: None,

Fiscal Note: Available,

Effective Date: Ninety days after adjournment of session in which bill is passed.
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Testimony For: (1) This bill will assist the Department of Labor and Industries and

" self-insured employers when a settlement results in a deficiency recovery. The

department or self-insurer could void the settlement if the recovery fails to account
for the foture costs that are expected in the claim. This bill also clarifies appeal
rights by health care providers, whose period of time in which to file an appeal has
been limited by the Board of Industrial Insurance Appeals. Amendments should be
added 'to this bill that would allow a better method to calculate burial benefits if an
industrial injury results in the death of an injured worker. (2) The bill should address
all noneconomic damages that an injured worker might recover in a third party action,
and not provide an exemption for loss of consortium damages. Permitting this
exemption from the definition of "recovery” creates an incentive for the parties on
both sides of the issue to manipulate seitlements and shift the recovery away from
economic damages. If this happens, it will complicate setflemenis to the detriment of
the premium payers. (3) The logic behind the len statute is to protect against double
Tecoveries. Because workers’ compensation does not cover every kind of loss
suffered by the worker, it is fair that some parts of a third party recovery should not
be subject to the department’s lien, The department or self-insurer already has the
right to void a settlement when it is deficient. However, these procedrires are
particularly important when the injured party is not represented by counsel. The bill
should allow parties who are represented to make whatever settlement fits their
circumstances. Allowing the settlement to be voided simply forces an expensive trial
without any rsk to the department or self-insurer. .

Testimony Against: None,

" Testified: (In favor) Mike Watson, Department of Labor and Industries, (In favor,

with amendments) Lee Bberle, Washington Self-Insurers Association; Clif Finch,
Association of Washington Business; and Wayne Lieb, Washington State Trial
Lawyers Association, '
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FLOOR SYNOPSIS
SB 5399 - Refining industrial insurance actions. |

A. WHAT THE BILIL DOES:

Seftlement proceeds from other jurisdictions may be used to offset worker’ comp
payments. Technical changes are made regarding notice provisions in the
industrial insurance code, Recovery made by the Dept. of L& for third party
damages will not include loss of consortium. )

B. WHY IT IS NEEDED:

Departmental request to make technical -corrections to the code and comply with
recent court decisions..
Y

C. FISCA ACT:

Preliminary fiscal note indicated $15,000. cost.

D. PERSONS SPEAKING ON THE BIL1:
PRO: Mark Brown, Mike Watson, Dept. of L&I.

CON: Charles Bush, WA Self-Insurers Assn.; Clif Finch, AWB,

E. COMMENTS:

None.
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%w/"}g;?% 3 MEMORANDUM u IVED
To: a WSIA Legal Committee And Interested Persons [: y i 224 9G4

z

From: Charley Bush %(/_7

Date; July 20, 1554

,') ' } !j PRESTON GATES & ELLIS
/)0} C/‘-J ~

Subject: Department Proposed Third Party Chapter Amendments

The Department is considering two Third Party Chapter {Chapter) amendments, Rather than the
agency proceeding independently of the self-insured employer community, it would be appropriate
for us presently to consider the proposals and if nothing else at this time, assist in the drafting.
Jamnes Nylander, Third Party Section supervisor, must have his drafts transmitted up the chain of

command by the end of July,

Please consider the foHowin;g and let me lmow of your comrents as soon as possible. I recognize
that any input from us would be informal and not an official position of WSIA.

1. Consoxrtium less.

To stem the damage done by the Supreme Court ih Downey and Flanigan v. Department of
Labor & Indus,, 123 Wn.2d 418 (1994), the Department proposes to amend RCW 51.24.030 so
that it specifies only consortium loss damages as exempt from the distobution provisions of RCW
51.24.050 and ,060. The court erroneously concluded that because workers' compensation is
recompense for only economic loss, only economic damages were subject to the Chapter. As Jim
Hailey asserted in a recent WSTLA. seminar, that fallacions rgasoning will encompass more than
mere consortium loss damages.

<=

I question whether the employer community should cave so quickly, After all, we previously have
responded with legislation in direct opposition to & Supreme Court's erroneous decision, Please
consider whetlier an amendment should be proposed which specifies all damages, economic or
otherwise, as being subject to the Chapter. An amendment exempting only consoriium loss

damages could be used as a holdout.

Also consider an amendment which creates only & limited exemption for consortium loss damages.
In the event a consortium loss spouse seeks workers' compensation in his/her own right, then such
2 personal injury recovery would be subject to the Chapter's distribution provisions,

A PARTNEXSHIP INCLUDING A ?lOFSSSXéNAL CORPORATION

ANCHORAGE + COBUR D'ALENE ¢« L0O3 ANORLES v~ PORTLANYG » SPOXANEZ » TACOMA + WATHINATOX, D,C.

5000 .CoLumBIA CENTER 701 FIFTH AVENUE SEATTLE, WASHINGTON 98104-7078 PHONE: (206) 623-7580 FACSIMILE: (206) 623-7022



' In Hght of the Downey/Flanigan

Memorandum
July 20, 1994
Page 2

2. gclarification of "payable" as used in RCY 51.24.090(1).

decision, the Department/self-insurer control over settlements
provided by RCW 51.24,090(1) is under aftack. Because the WSTLA “"game” will be to shift a
majority of a recovery into the “"consortium" category, little will be left that is subject to the
Chapter. The Department/self-insurer can disapprove any such setflement which results in less
than the "entitlement", "benefits and compensation paid and payable.”

Jim Hailey reminds the Department of its argnment in Davis v. Department of Labor & Indus., 71
Wx. App. 360 (1993), that “payable" (asused iIn RCW 51,24.060(1)(c)(D)) merely means
awarded, but not paid as of the recovery date. Of courss, that position wholly ignores the firture
hich traditionally has been acoepted as the “payable” portion

benefits and cormpensation reserve w.
of "entitlement® as nsed in RCW 51.24.090(1). The Diepartment proposes to head off this thrust

by amending the statute by deleting "payable” and adding "estimated to be paid in the fiture."

that comes to mind as of this date is the admission tacit in proposing such an

The only "red, flag"
clarification amendment, then we may be sble to

gmendment. If presentéd and accepted as a mere
gvoid its use as weapon against us.
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Suggested alternative to Depa{rtment proposed new subsection (5) of RCW 51.24.030

Jec' Z ’ Ll"ﬂ-ﬁ. 5 (f' /(’ sf' ﬂ/b’ydb‘fvc 16'\-/““_44‘7 M’z‘l '5 -
(5) For the purposes of this chapter, "damages” and “recovery” shall include all personal

iojury gé\gﬁgen&e for the infured worker., dependent. or beneficiary. whether in the nature of

general or special, economic or nOR-€coUOMIC,
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