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I 4RESPONSE TO ISSUES PRESENTED FOR REVIEW

L STATEMENT OF THE CASE

E.

Relevant hlstory of the Imphed Consent Statute -

A search warrant for a defendant’s blood pursuant to a -
DUI investigation is allowable under the Washington
State Constitution, statutes, and case law.

Under the rules of statutory construction, the Implied
Consent Statute does not limit the ability to obtain a
search warrant for a DUI defendant’s blood.

1. The intent of the legislature was to prevent DUP’s

and make evidence gathering easier. ~
2. The plain language of the statute does not limit the
ability to obtain search warrants.
3. The two sections do not conflict.

‘The Implied Consent Warnings do not violate principles
_ of fundamental fairness because they warn the

defendant of all the.consequences of refusal.
Equitable estoppel does not apply in this case

The defendant is asking thls court to reverse a de01s1on by Ktng

.County Supenor Court Whlch reversed Seattle Municipal Court s

dismissal of hlS Drlvmg Under the Inﬂuence charge Klng County

‘Superior | Court found that the defendant s blood test was adrmss1b1e, the

1mp11ed consent warmngs (ICW’s) regardmg breath and blood tests did not -

prevent service of a search warrant for the defendant s blood and the

ICW’s are not statutorily or constitutlonally defective.

III. ARGUMENT

A.» Relevant history of the Implied Consent Statute

'The defense argues that DUI defendant’s have greater Fourth -



_ Ameﬁdment rights grénted to them under the Implied Consent Statute, '
specifically, that if they refuse -Tto voluntarily provide evidence of their
intoxication, that t}_le‘poli‘ce are therefore forevér ﬁroscribed from seeking a

- search warrant for that evidence. However, iﬁ a Sefniﬁal, decision, the
United States Sﬁp_reme Court ‘iconsidered the constitutionality of the

with'drawai of a’blood sample frdm an objecting patient in a hospital who

" had ‘previously been placed under :arrest.' Schmerber v. Caiifomia, 384 .
U.S. 757, 16 L.Ed.2d 908, 86'S.Ct.~ 1826 (1966). ThéSchmerbe_r 'éourt, in -
E rejecting claims‘ that this practice violated the petitionéf’s right of due
~ process, his pri%zilege against s¢1f—incrinlaination, and his '.right'.to counéel,
held//that ;[aldng a blood s'ample‘f—unde.r‘ exigent ;i;cumstances _waé 'not}an
illegal seérch and seizure under fhé Fourth and Fourteenth Amehdments;

‘ In the. Wailkeb of Schmerber, most states enacted “irlnpliedl consent
iaws.’f These laws reéognize_d_that search Warrants were not feqﬁired'fo
extréct. blood, -but_ provide(i citizens with the right .to. refus;a a warraniles&
seizuré of their blood. Most of t_hese 'st;ettutes also stated a preferénce for
less invasive “alcohol test.s‘, ‘such as breath- or urihe tests. . Where such

procedﬁral statutes exist, wairantless collection of breath or blood for.

alcbhol or drug testing must comply fully with the statutes.



Washington’é Implied Consent Stétﬁte is similar in many respects
to those found in other states. Under our statute an officer can ask a driver
* to submit to a breath test without 2 warrant:
“Any person who operates a motor vehicle within this
state is deemed to have given consent, subject to the
provisions of RCW 46.61.500, to a test or tests of his or
her breath or blood for the purpose of determining the
- alcohol concentration or presence of any drug in his or
her breath or blood if arrested for any offense where, at’
the time of the arrest, the arresting officer ‘has-
reasonable grounds to believe the person had been
~driving -or was in actual physical control of a motor
vehicle while under the influence of intoxicating liquor
or any drug or was in violation-of RCW 46.61.503.
RCW 46.20.308(1).
| In cféfting an officer’s authority under the statute, the Legisiaturé
require’d,that_ “the test administered shall bé, of the breath only;” however,
the Législature established several exceptions to allow an officer to obtain
a blood test either with or without a driver’s consent. RCW 46;20.3-08(3)_;
see RCW 46.20.308(2) & (4) and Kent v. Béigh, 145 Wn.2d 33, 41, 32
P3d 258 (2001) (discussing when an officer may obtain a blood sample
‘under RCW 46.20.30'8)‘. ’ In addition, the Législature required that when an
officer exercises his or her authority to request a watrantless breath test

_ under the implied consent statute, and the driver refuses, “no test shall be

-given except as authorized under subsection (3) or (4) of 'thi's ‘section.”



RCW 46.20.308(5).
.Under the implied consent statute, the driver must be provided the

' specific warning stated within the implied consent statute before the

sanctions of the implied consent statute rnay be levied. Leininger v. Dept.
of Licensing, 120 Wn. App. 68 (2004). St. John does not contest he
_ received the exact warning prescribed by the statute.
In the Laws of 2004, Chapter 68, the Washington Legislature \
passed Substitute House Bill 3055 amendlng, among other thlngs RCW .
46.20.308. SHB 3055, 58™ Leg Reg. Sess. (Wa 2004). In the first -
paragraph of SHB 3055 the Leg1slature stated the followmg
The leglslature finds that previous attempts to curtail the
‘incidence of . dr1v1ng while intoxicated have been
inadequate. The legislature further finds that property -
loss, ‘injury, and death caused by drinking drivers have
reached unacceptable  levels. This act is intended to
convey the seriousness with Wh1ch the leg1$1ature views
* this problem. To that end the legislature seeks to insure

swift and certam pumshment for those ‘who " drink and
- drive.

SHB' 3055. In its efforts to' achieve this goal, the Legislature added the
followmg Ianguage to RCW 46.20. 308(1) |
" Neither consent nor this section’ precludes a pohce
officer from obtaining a search warrant for a person’s

" breath or blood

SHB 3055 (sec. 2).



The addition of thlS language to RCW 46.20. 308(1) 1nd1cates that
the Leglslature did not 1ntend for the Implled Consent Statute to curtail a
law officer’s authon_ty to seek a search warrant for an mdiV1dual_s breathi
or blood. |
Similarly,the synopsis of the passed bill in Final Bill Report upon
SB 3055 states: | |
'Sumr__nary:
Search Warrants - . o
Nothing in the implied consent law prevents a

police officer from getting a search warrant in
order to obtain breath or blood ev1dence samples.

With these amendments Washmgton _]Oll’lS a number of other

: jurisdictions authorizing officers to pursu'e test evidence outside the

restrictions of their implied consent statute. See e. g. Oregon v. Shantie, 92 |
P.3d 746 (2004)(Oregon officer may pursue search warrant for blood When '

defendant refuses breath test under implied consent); Koller v. Arizona

DOT, 988 P. 2d 128 (1999)(Anzona 1mp11ed consent statute does not
preclude ofﬁcer from seeklng Warrant for blood ev1dence) Beeman v.

Texas 863 W 3d 613 (2002)(Texas 1mp11ed consent statute allows officers

to obtain blood test by search_ warrant); Brown v. Indiana, 77 4.N.E.2d »

1001 (2002)(Indiana implied consent statute does not prevent an officer

from obtaining evidence pursuant to a search warrant); Michigan v. Calon, -



256 Mich. Apn, 312 (2003)(1\/IiChigan implied consent statute does not

'pronibit officer seeking blood test by ‘search_warr_ant); Cock V. KentuckV,
' 129 SW.3d 351, 359 (2004)(K'entuc_ky officer may obtain warrant for
blood test after refusal under implied consent statute); State V.. Baker, 502
A.2d 489 (1985)(Maine permits warrantless seizure of blood evidence' |
when probable cause and ex1gent cncumstances even over defendant ]
refusal and despite 1mphed consent statute) State V. Slsler 683 N.E.2d
106 (1995)(Ohio Ofﬁcer may take blood test desplte reﬁasal and 1mphed

' consent statute if there i is risk of loss of evidence, test may be.warrantless
- | if di_fﬁculty.or delay in obtaining a warrant); State V. Faust, 682 NW.2d o
| _ 37A1 (2004)(Wisconsin police not precluded by implied consent statute
ﬁcrn obtaining warrantless blood 'test_ after- defendant pro‘liides consensual
breatn test) B o

The changes in the DUI statutes that the defendant challenges have

‘_been found const1tut10na1 City of Fircrest v. Jensen, 158 Wn. 2d 384

1(2006). 'The “rights” established under the Implied Consent Statute area

matter of legiSlative grace. State v. Zwicker, 105 Wn.2d 228, 242,713 :
P.2d 1101 (1986). The Legislature; while making it clear that consent is
assumed, has chosen to give DUI defendant’s right to refuse to give a

voluntary sample of their breath or blood with the requisite penalties in'an .



: effort‘ to encourage ceOperation. As state_d by the Final Bill Report and the
express language of RCW 46.20.308(1), th’e. Implied Consent Statute has
nothing to do with evidence seized by search warrant.

E. A search warrant for defendant’s blood pursuant to a DUI

investigation is allowable under the Washington State -
' Constitution, statutes, and case law.

In Washingto'n State, there are ttne_mutualiy exclusive nqethods for |
vIalW officers to obtain breath or blood alcohol evidence. '_One method, as
detaiied above, 1s authorized under the Irnplred Consent Statute. ,The/ other |
' _ is an ofﬂeer’s authority, granted under the Washington State Constitution, o

- to execute a search Warrant.' | The application of one method is exclusive of
and does not preclnde application ef the other method

Under artlcle 1 § 7 of Washmgton State Constltutlon an ofﬁcer

may obtaln a Vahd search warrant granted by authonty of law. RCW

‘ ) 10 79.015; see also Cltv of Seattle V. McCreadv, 123 Wn.2d 260, 271 72,

868 P.2d 134 (1994) Therefore a valid search warrant based on probable

- cause is const1tut10nally sufﬁc1ent to obtain a blood sarnple ﬁ'om a

defendant Washlngton V. Kalakoskv, 121 Wn 2d 525, 532 33, 852 P.2d

1064 (1993) ]'.n add1t1on Where ex1gent c1rcumstances exist, an ofﬁcer is

'authonz,e_d_ to obtain a blood sample without a search warrant. Washmgton

v. Komoto, 40 Wn. App. 200, 208-9, 214, 697 P.2d 1025 (1985) cert. .



S

denied 474 US 1021, 1‘06.’S.Ct. 572 (1985) (applying a four-part test to |
determine if an ofﬁcer may enter a home and obtein a blood sample_to
determine blood alconoi concentration where exigent circurnstanoes exist,
.the court held the.need for immediate raking of a blood sample nnder the
circumstances was a sufﬁoient exigency to justify proceeding without a
warrant, or Without at’cempting to obtain a telephonically éuthorized_ |
*warrant). |
Division One of the Court of A-ppeals considered a case where a
driver was arrested for negligent homicide oansed ‘by a car accident, was
“not gi\ren implied consent warnings, and was' tlien required to .submii to a
breath test; the driver soughf to suppress the bredth tesi 'evidenoe_ beceuee
he did not receive implied consent warmngs and d1d not have an.
' opportumty to decide to take or refuse the test. State v. Krieg, 7 Wn. App
~20 497.P. 2d 621 (1972). In K1 __g the State argued that if 1mp11ed consent'
| warnings were applied to a prosecution for negligent homicide “a conflict

A

would exist with RCW 10 79.015, Which empowers a magrstrate to issue a

v search warrant authonzmg a search and seizure of any evidence material to -

an 1nvest1gation or prosecution of any felony. Kneg, 7 Wn. App. at 22.
The court rejected this argument:

An axiomatic rule of statutory construction is that when
two statutes relate to the same subject matter and are -



not actually in conflict, they should be interpreted to
give meaning and effect to both, even though one statue
is general in operation and the other is special . . . The
implied consent statute is a limiting statute specially
enacted to govern the chemical or blood testing of a
driver suspected of being intoxicated. In this narrow
situation, the implied consent statute controls. The
* search warrant statute controls in all other situations
~when it is not specially limited.

Id. at 23. Th¢ goui‘-t sﬁppréssed the breath test evide_nce. IQ.' at 26
It is important lt,o note tha’t at the time @g,was decided, the law
Qf Washjngtoﬁ only authorized warrants for felonies. | |
_ 4' Twe;nty—ﬁve yearé after Krieg, Division Oﬁe revisited the issue of

whether the Implied Consent Statute operates as statutory means to limit

" an officer’s authority to obtain a blood sample. Sfafé V. Smith, 84 Wn.
| .App. 813, 815, 929 P.2d 1191 (1997), _revie\;v denied 133 Wn.2d 1005 _~
| '(1997)7 In Smith the cbﬁrt addressed thé question of whether evidence of
' b'loéd_' alcohol is adﬁissibie.in a Vehiciilér. asséult 'proséCutioﬁ Where.a
blo.od‘.sample was taken at a hospifal fbr»purpc;s_‘es of treatment, rather than
: by poﬁce pursuant to their éuthorities under the Implied Consent Stémté. |
Id. at 815. The court found tha“c_ where a persoﬁ‘is lnof undef arrest, an -
officer is not‘ authorized to act under f.he Impliéd Conseﬁt Statute. Id. at
818. - The court‘ultimatel‘y ruled that the blood alcohbl_evide}nce was

admissible because an officer is not limited by the Implied Consent Statute



“when other valid means of obtaining evidence are available:
| Absence of authorizing language m a statute does not
convert it into a rule of exclusion. While the implied
consent statute does not authorize seizure or admission of
Smith’s blood sample, neither does the statute prevent its
| seizure or admission on other grounds. o

Smith, 84 Wn App. at 819. .
 Here, St. Jon asserts that with SHB 3055 the implied consent |
statute was' modified and included a substantial change in th_e. State’s
power to obtein evide_nce under the fla\tv. His assertion presumes that the
- Implied;Consent' Statute is the sole ‘authority_for an ofﬁcetto obtain a
breath or blood sar‘n;‘;le from a ‘driver, and that prior. te SHB 3055 the -
Legislattlre curtailed the sCope of arti‘cle 1 '§ 7 When_it passed the Implied -

] Consent Statﬁte. |

The Leg1slature however cannot modlfy the State const1tut1on |
. through statutory fiat. Moreover, the language added to RCW 46.20.308
does not announce a substant1a1 change in the State’s power to obtam.
evidence undervlavs./”;‘ rathef, the latlguage a_dded te RCW} 46.20308(1)
' expressly clarifies the Legislature’s intent that.;no't.hing under the Impliect
" Consent Statute limits or rﬁodiﬁes' any law’ authoriziﬁg officers from
obtaining search Wanahts for blood or br’eath‘ar.ld _expli'c.itly states what the

law has always allowed. .

10



Here, the officer’s authority to obtain a search warrant for a blood
tes;c is not granted under the Implied Consént Statute; rather, it is granted
under article 1 §7 of the Wa;shington Sfate Constittition. While the
| Legislatufe provides St. John theiﬁght to refuse'.the officer’s réquest to
submit to a Warrantle_:ss breath test under the hﬁplied Consent Statute, the
statute does not éurtail that ofﬁcer’s..authority to obtain a search warrént to
- secure Bldod-ér Breath élcohbl evidence. To rule otherwise wouid allow

St. 'Johnv to use his vrefusal as a sword to 'def;:at a law. ofﬁcefé
constitlitionally- penhissible ﬁems of conducting. ériminal investigdtions.
; SﬁchA a ruiing | would provide DUI' defendant’s with gr_eater' Fourth
Amendrﬁent Rights than any other defendant, putting them in an e_xalfed '
stgtué th;it ali_ows them to precludé the poliée from gathéring ﬂie ‘mostv o
| important evider_lce' égainst them. Defendant’s who are charged_’ﬁitﬁ ﬁluch
moré serioqs c_ritnés, for which the penalty might_ be ﬁfe in prison ;)r .death,
“are not allowed this protection. it runs éontrax_yto logiq aﬁd the pﬁnciplés
~of ‘the Fourth Aniéridmeﬁ that 'defeﬁdants charg‘éd‘ With a mere gross
‘misdemeanor would be allowed greater Constitutional profectipn vthan .a'

I, defendailt subj ect to the death penalty._
Outside thé frainewérk of the implied consent statute, this

circumstance is not novel. In State v. Ferrier, 136 Wn.2d 103 (1998) our -

11



court outlined the anaIysis to apply when an ’ofﬁoer seeks voluntary
consent to enter and search a home without at vtzarra.nt. TheFe_rrrer court
‘required the ofﬁoer to advise the homeowner of the right to refuse entry
and the right to terminate the search at any time. Despite the 'r_equire_ment
that the homeowner be advised of their constitution-al right to refuse_ entry
during a voluntary entry, our court’s hatfe(not required that such notice

include the range of options available to the officer if the homeowner :

refuses consent. Forinstance, in Statev Johnson, 104 Wn. App 489

504-06, 17 P. 3d 3 (2001) the court afﬁrmed a Voluntary search Where the

ofﬁcers not only did not 1nform the person that they. could get a warrant if |
he refu-sed entry; the officers a]ready had awarrant in their possession and |
did not reveal that fact. . Under St. John’s anal'ysis,, the tnitiai edvice that

the homeowner had a “right to refuse” entry was a sham. In fact, as the

defendant in Johnson illustrates, the advice to the homeowner was .
-+ completely correct. The homeowner had the right to refuse vo’lum‘ary -
entry. The homeowner was never advised that this was the only means

. available to law enforcement.

Just as the defendant 1n J ohnson had a oonstltutronal nght to refuse
voluntary entry into his house, St. John has the 1egislative1y created ¢ rlght

to refuse 2 voluntary blood or breath alcohol test. But just as the defendant = -

12



in Johnson could still be served with 2 seafqh warrant after a refusal, with

»no) notice of that possibility, so could St. John. St.J ohn Was advised in
precisely the terms required by the statute. His blood was obtaihed

pursuant to a validly issued search warrant, allowable under search and

{

seizure doctrine.

St. John’s argument that he and other DUI defendant’s should be

VA

afforded greater Fourth Alrfendnient proteétiOn than murderers must fail.
The ability to obtain a search warrant for évidence is governed by the .

- United States Constitution, the Washington State Constitutidn, case law,

)

and stafute. The Implied Consent Statutc: cannot and does not take away

‘rights of 1aw‘enf’orceiner-1tb to gather evidence.

_ C. Under the rules of statutory construction, the Implied
Consent Statute does not limit the ability to obtain a search
warrant for a DUI defendant’s blood.

The first factor that the court must look to W_heri interpreting a

| stétute is the inteh_tl of the iegislature. Williams v. Pierce County, 13
Wn.App. 755,537P.2d 856 (1975) (The fundamental oﬁjective in
construing ofdinances and statutes 1s to allsc‘ertain theiegislative inte'nt), .

Statev.J P, 149 Wn.2d 444,’ 69 P.3d 31é (2003) (The court’s primary
duty in inferpreting any statute is td di:sgserr.l _apd implement the intent bf

the legislature), State v. C.G., 150 Wn.2d. 604, 80 P.3d 594 (2003) (The

13



court’s goal is to detennine the legislature’s intent and carry is oﬁt). Only
aftcf determining tﬁe intent of the legislaturev should the court look to the
| pfinciples of statutory construction. 'The’court must determine 6f the plain
meahing of the statﬁte may be discerned from what the Legislature’s intent
was, and avoid feadi;ig a staﬁite suc:h that thé results would bg: ébsu:rd.
State v. J.P., 149 Wn.2d at 450. Only 1f thg above mecharlisms are -
insufficient to detennine the meaning of a statute and two provisions |
conflict should the court apply two canons of stafutbry cdnst’ructibn to |
' resovlve‘.the conflict: 1) the statutory provision that appears lafest in order
of posifionjprevails unless ‘the first provisi_oh ié'more plear and explicit
. than the last, and 2) the lgtest énaCted provision .pre.vails .When‘ 1’£ is moré
| -speéiﬁc .‘tﬁat its inredecessof. Id, at 452. |

| Here, the intent of the legi,slatu.re is clear and the plain meaning of
| , tﬁe statute makes. _it obvioﬁs th:ett ofﬁcer’s maintain the right to obtéin |
seér‘ch warrants for a defendant’s blood. ‘The two‘p‘rovisions of the statute
~ donot conﬂiét because thé'y govern tWo differeﬁt scénarib_s. The first |
expiicitly states that D.UI:defendant’s are si;bj ec't to search Wérrants just
N "like» any other defeﬁda‘nt‘, and :the second gbverns fhe 1egislatively created

right of refusal to provide a v'oluntary test.

14. -



1. The intent of the legislature was to prevent DUI’s
and make evidence gathering easier. '

’ St. John argues that.excluding search Warré'nts from the implied
consent stétute renders the rightv to refuse 3/, test under the law rheaningless.
While.the defeﬁdan’z_‘ ’3 purpose in.reﬁlsing the test may be to .prevent the
state from obtaining evidence—that purpose is néwhere adoptcd by the |
legislatﬁre. * To the contrary, such a ﬁur;;ose wéuld run counter to all thrce"

: statéd goals in the statute.
“The stated goals of the statute are to discourage intoxicated
individuals from driving, to suspend the privilege of intoxicated drivers; |

ahd tb provide an efficient 'm'eans of gatheriﬂg-feliable evidence of

intoxication or ﬁon-intéxicatidn. Lax v. bept. of Licensing, 125 Wn.2d -
: 8‘1‘ S, 824 (1995). AsSuring officers the aufhority to pursue BAC evidence
by séa:?ch warrant furthefs each and every statéd goal. _Thé cﬂo.llec‘:tion of
BAC ei/idence by warfaﬁt provides DOL and the court ‘wit'h an obj ective
basis for calculatiﬁg the length .of tﬁg defendant’s lic:ense. suspension in E
both éivﬂ and c‘;riminal.procgedings. The collection of BAC _e:vidénce by
warrant encduréges perséns to coop'erate. with the most_efﬁcient means of
collecting BAC evidencefbreath tééting. ‘With the knowledge that a -
.r‘efusal will result in license silspens.ion,.the incentive to refus'e is

diminished and suspects are encouraged to cooperate. Importantly, the
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availability of a search warrant bdoes not compel the officer to’ seek one.
The right to refuse under the ICW is not “meaningless” to the

‘ defendant. Just as before under the amendments to the ICW s‘tatute,. the |

»s}'uspect is provided the.proverbial carrot-and-stick choice. He may |
- voluntarily provide test eVidence to demonstrate his sobriety. Or he may
refuse. Under the implied cons_ent statute, defendants still control whether
: or niot they coonerate and whether or not they are-sanctioned for failing to
| eooperate by refusing tests. |

~ “Ifone fotlo’ws St. John’s argnment.to its logicaI conclusi‘on, pohce

- officers tzvould just get a search warrant for a defendant s blood and

: bypass the Implied Consent Warmngs altogether This is not What the

. leglslature intended.

2 The plain language of the statute does not limit the
ability to obtain search warrants '

The 2004 Amendments to RCW 46.20.308 added a provision
stating:
Neither. Consent nor this section precludes a poIice officer
from obtaining a search warrant for a person s breath or
blood.
- This new language lists two specific circumstances that do not

affect an officer’s ability to obtain a search warrant for a person’s breath or

blood. The statute states that “consent” does not limit an officer’s ability
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to seek é search Wmmt. Thus, for ekamplg, the fact an officer has
consent for a breath test does not prevent the ofﬁcer from pursuiﬁg a blood
te;t by search Warrant Sirnilarly,.the new language expressly states “this
section” does not preclude an officer from obtaining a searcil Warrént fora
» person"é breafh or blood. "The Word “séption” means the enﬁrety ofthe -
Implied Consént Statute. Kent v. Beigh, 145 Wn.2d at 38-39. The.2004 ‘
a Amendment clo‘uld not more plainly state its intention fo ﬁtterly exclude
consideratiqns uﬁder the Implied Consent Statute when considering breath
or blood tests obtaiﬁed by search warrant. The provisior:l'is clear and
unafnﬁiguous. The Legislature merely qodiﬁed in the statuté what was
- already éxisting laW: the ability sfilaw eﬁfofcefnent ofﬁcers to obtain
éearch warrénté for blood was not réstricteci by fche Impliéd Consent
Statﬁte_. The placemént of the newn language at the i)rcamble of the sfatute
makes it clear that the languagé applies to the statufe in its entirety.

3. Thetwo sectidns do not conflict.

*St. John argues that thé two section.s'(;onﬂict.' However, rthe. two -
sections can be haerlI'li‘zécll. Statlites are to be construed éo 'that all
language used» is given affect. State V J.P, 149 Wn.2d. z;t 450. RCW ' |
46.20.308(1) states unéqﬁiﬁocally thaf “Neither consent nor thié secti_oh '

precludes a police officer from obfaining a search warrant for a person’s

~
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breath or blood.” ‘This isa specific statement that allows the taking of
evidence pursuant to all ot;her applicable law,_ regardless of the
administrative consequences‘ of ‘.a‘ refﬁsal, rafher than th'ev‘ giving of é test
that only legiSIafive grace has éllowed the deféndanf; -RCW 46.20'.3 08 (5).
As stated in section (1), a person is deémed to have given consent. The . '
legislature has provided an incentive to cooperate by specifyihg differentb
sanctions for forcing a police officer to obtain a search Warfant for the- |
quickly dissipatiné evidence of infoxicatiqn. Driv.ers havé a statutory right

to refuse a breath test, which the Washington Supreme Court has held'is a

right grante& as “simply a matter of legislative grace.” State v. Zwicker,
105 Wn.2d 228, 242, 713 P.2d 1101 (1986). As aresult, “[a]ttaching

penalties to the exercise of the statutory right of refusal is POt inherently - ‘

coercive whers the Legislature could withdraw this‘privilege, altogether.”

, id.; Stalsbroten, 138 Wn.'2d at .236‘(“[g']'iven that the State could require
suspects to takg the test, the State can,élSo legitimétely,offer suépects the
opﬁon of refusing the test, with attendant peﬁaltie$’5). Howe&er,'if a

- defendant refuses a brveathtest, the opportunity té avoid certain licensé :
c_:onsequgnceé and having the refusal used_'against h1m in‘trial 'shall'no
longer be gz‘ﬁeh. This does ‘not precludé an ofﬁcer,under section (1) fro’rh

taking the evidence anyway.
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i‘herefore, the ‘Fwo secti_oné do not cénﬂict. The defendant | ‘
maintains his right of reﬁsal, aﬁd cannot éhange his mind. The legislature
has deemed he wili- face sanctions fof not cooperating with fhe
investigation. However, this has nothiﬁg to do with the ability éf police
.ofﬁcers' to obtain search Warrants.
~D.. The Iﬁlplied Colllseﬁt'Warnings do not violate princiﬁles
of fundamental fairness because they warn the
defendant of all the consequences of refusal.

. St. J ohhrallle'ges the ofﬁ.cer- violated his due process ﬁghts by -
'omitti'ng'rgferevnce to the pc;ssibility a warrant c'ould be sought if he |
refused a blood test. We find no record St. J bhn raised this argument |
below in the trial court. Accordingly, W(; ﬁﬁd no basis for his nevs} claim
and distinguish City v. Beck, 130 Wn App. 481 (200k5).; We address the

’ é;gument should the court ﬁnd. the issue was preselfved\fbr"app.eall.. '
| St. John argues that excluding notiCé of the 'péssibility o_f asearch
warrant from th‘eA .imp'liedv consl.e'nt statute rendér's ‘th‘e right to refuse .a test

under the law meaningless. |

In Stéte v. Bostrom; 127 Wn.2d 580 (1995), our court discussed

this area of law.. The Bostrom court unambiguously held the Stat¢ has no
obligation to prbvide warnings not r'equirevd by the text of the statute. Id.,

at 586-87. Bostrom explained théfc the prohibition on A‘A‘misleading or

19



misstated” Wanﬁﬁgs ére limited to aﬁalyzing warning réquifed by ;the

statute. Id., at 589-90. In other words, the statute is not misleading by

failing toldisc‘uss issues not required by the statute. |
In Bostrom, the court notes that a State is not free to give any

-~

warning it wishes without fear of contravening due pfocess, citing South-

ﬁékota v'. Nevilie, 459 U.S. 553, 103 S. Ct. 916, 74 L.Ed.2d 748 (i983).
14, at 590. Tn Nevile, the defendant argued that warning him about
possible admhﬁsfratiYe sanctions from a refusal WithOut mentioning any
, criminai sanctli.ons from the refusal impliéd fchat no criminal sanctions v
Wbuld arise. The m court disagreed, holding that advising a |
deféndant regérdiﬁg'the libensing cohsequpnce for refusal. ahd not -

| informing him 6‘f the péséibié cﬁminal conse‘quencés of refusing.was not
A mjsle;adiﬁé because it did not ass,ure.thcle dﬁfer that the refusal would not -
be Iisec_l against him at tnal ,M, 127 Wﬁ.2d at_.5.91‘, citing M,
459 U.S. at 555-56. The court held, “such a failure to warn was not the
sortvof_ iinplicif'pfomise té f;)rgo Iuse of evidéhce that woﬁld unfairly trick .

respondent if the 'evi_dgnc_e were later offered against h1m at fclial.” :

In addition, the Neville court noted the defendant was warned that

a refusal to take the test would result in loss of his driving privileges for

one year. The court concluded this warning “made it cléar that refusing
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the tegf was not a ‘safe harbolr’ free of adverse consequences.” Bostrom, at
591 citing Neville, 459 U.S. at 566. |

B Sirﬁilar analysis is seen in the search warrar_lt cases, 'as noted above.
A_ defendantl only must be told that he hés the nght to refuse a'voluhtary
seafch’ and if he does consent if cah be.revqked‘ at any time. However, he
does ﬁot need to .be Waméd that a search warra.nt. may be obtained. -State v. '
 Johnson, 104 Wn. App. 489, 504-06 (2001)

R In our own cése,.'St. John was advised of the direct civil and l
criminal consequences of refusing a breath test. No mention was made of
~ blood tesﬁng. No mention was made ﬁpbn Wﬁa;c_ effect a bfeath test refusal ~

- might have on blood testing. In other Wor,ds, St. John was not given aﬁy
indication that refusing é breath fes’; wouid megin no blood test éould be
sbught. ‘-»A1.1d, like Neville, he Wés warned that r\efusirig the test had |
'consequences—Whiéh was sufficient to warn in'm ﬁhét r'efus.‘al Was- not a“
safe harbor. |

Contrary to St. J ohn’é unéuppdrted assertions, the police fepo'rt |
reflects St. J. 0hn. was -simplyiadvised with the. standard warmng, :chat he had
a i’ight to seek independent teSting. | The warnings mandated by RCW
46.62.308~ are _nét “furidanientaily ﬁnfair” and St. John fails to establish

beyond a reasonable doubt a constitutional due process violation.
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E. Equitablé estoppel does not apply in tliis.case.

St. John also claims that under the principles §f equitable estoppel,
the authorities -cannot. compel a blood tést from him Via search warrant if
.they‘do not inform him of that possibility. |

To réise an equitable estoppel argument in this court, the defendant.
WOuld ha\}e had to raise it at the trial coﬁrt level, or establish that what
_ 'o_ccurred is a “manifest error affecting a constitutional riéht.” : M '
" Foulkes, 63 Wn.App. 643, 649? 821 P.2d 77 (19915. “The defendanit did
not raise this issué in the lower court. Thérefqre they hévé to pfove by
clear, coge_nt,. and convincing evidénCe that thefe wés manifést error
- affecting a constimtional right committe;i by the po-lice officer. Mefcer V.

_ %»48 Wn.App. 496, 500, _739 P.2d 703 review deﬁié&, 10.8 Wn2d
| 1037 '(1987)_.} k | B |

Equitable éstoppel égainst the govemment is disfavored.

Kramarevcky v. DSHS, 64 Wn.App. 14, 19, 822 P.2d 1227 (1992).
* Equitable é}stoppel is applied against the government only when necessary

- toprevent a manifest injustice and the exercise of governmental powers -

will not be impaired. Foulkes, 63 Wn.App. at 649. Equitable estoppel

“will also not»Be applied to the government if its application would '

therefore thwart the purpose of the laws. State v. O’ Connell, 83 Wn2d
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| 797,827, 523 P.2d 872 (1974).
The éléments of equitable es/foppel are; 1) an admission, statefnent;
bor act incohsistent with the claim afterwards asserted; 2) action b}II another
~ in reliance upon that dct; and 3) injury to the reiying party from éllqﬁing

the first party to contradict or repudiate the prior act, statement, or

omission. Shafer v. State, 83 Wn.2d 618, 623, 521 P.2d 736 (1974}_. ‘The

defendant must prove each of these elements must be established by clear,

cogent, and cbnviﬁcing éﬁde‘nce. Mercer v. State,‘ 48_‘Wn.App. 496 at
500.‘ | |
To éatiéfy the first e}ement, ‘the defendant fnusj: prove by clear,

co gent; and convinciﬁg evidence that the ofﬁéer made a statement or acted
1n a manner indoﬁ;istent with é élaim later assértéd. Tﬁe ci_efendant caﬁnot_ B
show that_thisb occurred. The officer read thé defendant his the imﬁlied
'coAnse,n,t Wérhings, Wthh are a correct stafement of thé law. Thé _séfvice of.
a search Waﬁant for the defendanf’s blogd was not inconslistent with any. |
informatiéﬁ pfovided in thc irriplied consent warnings. Thus, the

' defendant cannot prove the first element of equitable estdiapel.

. To satisfy the second element, the defendant would have to prove |

by cleat, co gent, and convincing eVidenée that he actually relied on the

officer’s statement in making any decision to refuse the blood test. In a
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criminal case, the defendant must,' ata miﬁiinum, show that his feliance on
. Ihisleading information by the gbvemm_ent'was objectively reasonable. '
State v. Locati, 111 Wn.App. 2'2.2,, 227,43 P.3d 1288 (2002). |
o There is nothing in the record to‘ éupport this element. The
“defendant cannot prove that the inforﬁlatioﬁ providéd by.;c'he officer was
misleading of mislead him ih any way. There is nothing Ifrorvn the trial
court fecofc'l {)vll‘ich .speaks to the defgﬁdant’s pndepétandihg of the l_aw"'olr
that if informed of thé poséibility of a search Warrarllt he would not have
refuséd the breath test. | |
Thé defendant aléo cannot prove the third element, which was that
" he was injuréd. The search warrant was validly obtained, and evidence of .
 the crime of Driving Under the inﬂuencé diSCévéred.' Discovery of

incriminating evidence alone does not constitute injury under the
S \ o

.

principles of 'équitable estoppel
| The defendant has alsé_ faileci to show that there was a-mani.fé'st o
error affecfing an impqrtaﬁt constifutiorial 'right. ‘T'he.r‘e is nothing th.at;'ba,rs
an officer from obtaining a search warrant after é defendant refuses a |
; .
- voluntary blood test. This is a search and seizure ‘case’, just like any other. ,

DUI defendants are not afforded extra proteétions under the F ourth

Amehdmént._ (See arguments above). Although the defendant cites to '
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 Raleyv. Ohio, 360 U.S. 324, 79 S.Ct. 1257, 3 LEA.2d 1344 (1959), that
~ case is distinguishable. In &1@2, the (ieféndants were essenﬁally |
entrapped into committing a crirﬁe by the government, which failed to
- inform them ’_chaf they ‘could not invoke their Fifth Amendm'enf pﬁ?ilege
“while téstifying before an Ohio staté commission investigating “Un—v }
American” activitiés-. Believing that they were therefore protected and not
éubj ect to crimihal pfosecution, th'e; inyokéd the .Fifth'Amendmenf and
refused to answer questions, thus commiﬁing a crime.

Here, the defendant had already comﬁleted_thé crime of Driving
'U.nder the Inﬂ‘uence‘, before he ever encpunter@d the ofﬁéer or was advi'sed :
of any rights or method;c, of qolleéfing'evidenéé. 'The officer did not
inform him that he could freely drink . gallon of vodka and then freely
_.dr‘iv_e 1n the State of Washington, and then arrest him for doing so. The - |
‘ officer prdpcrly informed him of his legislatively created “right” té refusQ
" abreath ftes’c, and then dbtained a search warrant when he refused.. This

sequence of e?ent,é has been upheld under the Fourth Amendment. See

State v. Johnson, 104 Wn.App. 489, 17 P.3d 3 (2001).
IfeqUiﬁgible estoppel were to be applied in these kinds of 'cases,. it
‘would hamper the legiti'rriaite function of the govemment in lawfully

gathering evidence of criminal activity. Just as the government can and .
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should lgvx'fﬁ,llly obtain search warrants to obtain evidence in any other
kind of case,.it.s ability to do so should ﬂot Be coﬁstrained 1n DUI casés. »
Without the eﬁdence of bfeath 6r‘ blood alcohol levels, prosecution in this
case and many others would be sevérely impaired, subverting the goais of
the DUI laws.

~ The defendant did nbt raise this issue in the trial court, cannot
prdvéﬂ any elem.ent of equita‘ble eétéppel, and cannot show there was a

manifest error affecting an important constitutional right. Therefore, this

court should decline to hear his appeal on this matter.

IV. CONCLUSION
‘For AtheA foregoing reasons the Co'urt._should affirm the ruling of the |
Klng County Superior Court

Respectfully submitted this 30th day of |

Relieeca C. Robertson
WSBA# 30503

. Assistant City Attorney
Attorneys for Respondent

.- 26



