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. OVERVIEW
In this supplemental brief, the State of Washihgtoh‘

addresses the sig’hiﬁcancé of the recent United States Supreme

Court opinion in Arizona v. Gant, ___U.S.__, 129§, Ct 1710
(2009) on the vehicle search inthis case. ltisthe State".'s position
that even if Q_a_ﬂt is-applied retroactively, and even a'ssu'rhing that
the search in this case was improper under Gant, the e‘)’(cl‘usionary
rule should .not 'be applied under éither the Fourth Amendment or
article I, § 7 of the WasﬁingtOn constitution because the search was
conducted by law enforcement officers in reasonable reliance
presﬁmptively valid case 1féw. | |

As a prelimin‘a'ry m'atter, the State notes that if the vehicle
search was improper under pre-Gant case law, it remaihs improper.
In such a"_c'iroumst-a"nce; ,th'ere is no néed to reach the q'Uestion of
the effect of@a_n_t on the éaée. The State relies on the t")'rieﬁng
below to éupport lts argurheht that the vehicle search in this case
was proper under pre-Gant caé‘e law,

Assuming the sefaréh.is proper, the question of th’é
application of Gant to this case must be addressed. Th‘%e State
agrees that Gant Fapplie.s-lb'étroactively to all non—ﬁha!icé‘s"es pending
in trial cOurté and on apbe’al, Gant, however, does not réquire

-1-
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reversal of every vehicle search conducted incident to arrest. Gant
allows vehicle searches under a variety of circumstances and the
facts must be examined on a case-by-case basis to determine
whether the se‘a"rch rem.a'ins valid even under a retroactive
application of Gant. The State agrees, however, that in the present
case there is nob basis to séarch the vehicle under _Qan_t |

Even when tﬁe‘re i"s'v no basis to uphold thevalidity of the
search under Gant, the State respectfﬁlly submits that e\)idence
obtained ddring vehicle"sevarches conducted in relianc'e on pre-Gant
case law‘should not be.sﬁlp'p'ressed. Searches conduct'éd pursuant
td presurﬁptively valid case law remain valid despite the fact that
the case l.aw is subseq‘U'ehtiy deemed to be unconstitUtib_naI.

Because Gant was decided under the Fourth‘Anﬁ"endment,
and did not purport fo add.ress or overtule state constitutional law,
the analysis should focus on the federal exclusionary rule. The
federal exclusionary rule has long recognized reversal is not
required when off.iCEré‘relied_in good faith on a'statufe'that is
subsequently deemed an’onstitutional. |

The same result holds true, however, under article [, § 7 of
the Washington Constitution. As the Washington Subreme Court

has receritly recognized, convictions obtained undefa‘statute that

. 2.
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is subsequently deéméd uhbonstitutional remain valid. The same
reasoning apblies in this bc-ése. There is no basis to suppress the
evidence when officers have relied on long-standing and

presumptively valid federal and state case law that allows vehicle

searches incident'to arrest.

I ISSUES
(1) What is the effect of the recent U.S. Suprerhe Court

decision in Arizona v. Gant on cases involving a vehicle search

incidént to arreé‘t that are currently pending in trial courts and on
appeal? | |

(2) 'Dées the “gobd_ faith” exception to the exélu’sionary
rule under the Fourth‘IArﬁ‘endme'nt réquire su'ppress-ion of-evidence
whén ‘ofﬁ'cers 'covnducte'd a;seardh under authority of preéumptively»
valid state and federal case law? |

(3) - Does art'icle‘:l,'§ 7 of the Washington constitution
require sﬁvppres'si'on of évidence obtained when ofﬁc'erls" conducted
a search under authori.t'y of presumptively valid state and federal

case law?

0908-035 Adams SupCt



. RE[;EVANT PROCEDURAL FACTS

| The underlying search at issue in this case occﬁrred on May
4, 2006. Adams was found guilty of one count of possession of
cocaine after a stipu[ated:tfial on May 16, 2007.

On April 21,2009, the U.S. Supreme Court décided Arizona

v.Gant, _U.S. - ,1298. Ct 1710 (2009), which restricted the

permissible scope of vehicle searches incident to arrest.

v ' On‘JahUary 31, 2008, Ad.ams filed his opening brief in the
Court of Appeals, argUin.gzthat the search of tﬁe vehicle W.as
imprcsper_undérzgg_rg. |

On April 10, 2009, this Court granted an agreed motion to
stay éupplefn‘ental briefing pénding the Supfeme Court decision in
Gant.

IV ARGUMENT

A.  SUMMARY OF ARIZONA V. GANT.

In Arizbné V. Gént, U.s. , 129 S. Ct 1710""(2009), the
Unitevdefates"'Sup'r_érﬁe Court adopted two new rules concerning
vehicle searches incident to.arrest. -The first is that policé may
search a vehicle incident to arrest only when the ‘passeh‘ge‘r is
unsecured and within reaching distance of the vehicle’s 'paésenger

compartment. Gant, 129 S. Ctat 1714. The second is that a

, -4-
0908-035 Adams SupCt



vehicle search incident to‘érrest is allowed when it is‘.'reasonable to
believe that evidence of the offense of arrest might be found in the:
vehicle. ﬁ

Gant also-r’ecognized"that vehicle searches might be proper
for other reasons, including probable cause 1o believe that evidence
of a crime was present in-‘the vehicle, officer safety, and exigent
circumstah'cesv.v @_rﬁ 129 S. Ct.at 1721.
B. AP'PLICATION' OF _G_A;N_]’_ TO PENDING CASES.

- The State agr‘ee‘s' that Gant must be applied to cvéses
currently pending in‘ trial courts and on direct appeal.'1 Gri'fﬁth V.
Kentucky, 479 U.S. 314,"328-,.-107 S. Ct. 708, 93 L. Ed. 2d 649
(19_87j (a new rule for the conduct of criminal prosecutions is to be
applied rétroactively to all cases pending on dirgct r'eview'or not yet

final, with-no exception for cases in which the new rule constitutes a

“clear break” with the past); Teague v. Lane, 489 U.S. 288, 302-04,

109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989); In re St. Pierre, 118

Wn.2d 321, 326, 823 P.2d 492 (1992).

! Because Gant articulated a new constitutional rule that represents a clean
break from the past it will not apply to cases on collateral review. Teague v.
Lane, 489.U.S. 288, 298, 311, 109 S. Ct. 1060, 103 L. Ed. 2d 334 (1989).

_ _ -5~
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The analysis, howéver, does not end with the simple
;‘retroactive" application of Gant. First, under the rules articulated in
Gant, the seaféh ofa Veh-icle incident to arresf may still be proper
because Q_a_n_{ permits ve’hide searches under sevéra.l alternative
basié. That is, in some cases it will be necessary in pending cases
to détermine whe’ther — under the rules articulated iﬁ-'_@_e_:_n_t— the -
search was never'ﬂ.wele‘ss‘ proper.

Second; there |s a separate question as to whether the
exclusionary rule requires suppression of the evidence found during
a vehicle search conducted prior to the Gant decision. The State
respectfully suggests that under the federal “good faitﬁ"“‘exception
to the exclusionary rulé there is no basis o suppress th'e evidence
obtaihed'in good faith .‘reliance'on pre-Gant casé law. Moreover,
under article |, '§ 7 of the Washington constitution, when officers
have conducted a.seav'rch-of a'vehicle under authority of
presumptive’.l'y yalid cé‘ée:law in-effect at the time of the search, the
evidence obtained during’fhe vehicle s'earch'should not be

suppressed.

0908-035 Adams Su.pCf



C. EVIDENCE OBTAINED IN RELlANCE.ON
PRESUMPTIVELY VALID PRE-GANT CASE LAW
SHOULD NOT BE SUPPRESSED.

1. The Fourth Amendment good faith exception to
the exclusionary rule.

Abseﬁt an excebﬁon ti_) the warrant requirement, a
warrantless search is impermissible under the Fourth Amendment
to the US Constitution.? The exclusionary rule is “a judicially
created remédy designed to saféguard Fourth Amendment rights
generally through its deterrent effect’ by excluding evidence that is

the fruit of an illegal, warrantless search. United States v.

Calandra, 414 U.S. 338, 347,94 S. Ct 613, 38 L. Ed. 2d 561 (1974)
(emphasis added). _-'E\)idence derived directly or indirectly from
illegal police }cdn‘dud is an ill-gotten gain, “fruit of the poisonous

tree,” that should be excluded from evidence. Wong Sun v. United

States, 371 U.S. 471, 484-85, 83 S. Ct407, 9 L. Ed. 2d 441 (1963).
Neve&heless,,the_‘U_nited States Supreme Court has recognized
that evidence"obtéined aft‘er an illegal search should not be
excluded if it was not Qbfa'ined by the explbitation of an initial

illegality. Wong Sun, 371 U.S. at 488.

2 Gant was decidéed purely on Foutth Amendment grounds. Gant, 129 S. Ct

at 1714. Absent any basis to address state constitutional issues, thie Fourth
Amendment analysis is-controlling. Nevertheless, the State addresses the good
faith exception under both the Fourth Amendment and article |, § 7:

-
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Consistent with‘th‘ese basic prinéiples, the United States

Supreme Court in Michigan v. DeFillippo, 443 U.S. 31, 38, 99 S. Ct.

2627, 61 L. Ed. 2d 343 (1979), held that an arrest (and subsequent

search)_unde’r_’é statute that was valid at the time of the arrest

remains valid even ifthe‘_statute is later held to be unconstitutional.

In DeFillippo, the Court stated:

At that time [of the-underlying arrest], of course, there

was no controlling precedent that this ordinance was

- orwas not constitutional, and hence the conduct

observed violated a presumptively valid ordinance.

A prudent officer, in the course of determining
whether respondent had committed an offense under
all the circumstances shown by this record, should not

. have been required to anticipate that a court would
. later hold the ordinance unconstitutional.

Police are charged to enforce laws until and unless
they are declared unconstitutional. The enactment of
a law forecloses speculation by enforcement officers
concerning its-constitutionality — with the possible
exception of a law so grossly and flagrantly

unconstitutional that any person of reasonable

prudence would be bound to see its flaws. Society

- would be ill-served if its police officers took it upon
- themselves to determine which laws are and which

are not constitutionally entitled to enforcement.

DeFillippo, 443 U.S. at 37-38 (emphasis added). The Court further

noted:

[T]he purpose of the exclusionary rule is to deter
unlawful police action. No conceivable purpose of
deterrenice would be served by suppressing eviderice
which, at the time it was found on the person of the
respondent, was the product of a lawful arrest and a

-8-
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lawful search. To deter police from enforcing a
‘presumptively valid statute was never remotely in the
-contemplation of even the most zealous advocate of
-the exclusionary rule.

DeFiIlip_gd, 443 U.S. at 38, n.3‘ (‘émphaéis added). The Court
recognized a “narrow exéeption” when the léw is “so grossly and
flagrantly unconstitutional that any person of reas‘onable prudence
would be-bound to seé i{s flaws.” DeFillippo, 443 U.S. at 37-38.
Accordingly, in DeFiIliggb, the Supreme Court u'p;h-eld the
arrest, sea‘rc‘ﬁ, and sub’séquent conviction of the defen‘d‘ant even

though the statute that justified the stop was subsequently deemed

to be unconstitutional . DeFillippo, 443 U.S. at 40; see also lllinois
V. Krul‘!,:480 U.sS. 340,]3-49-5'0, 107 S.'C_t. 1160, 94 L. Ed.._2d 364
(1987):‘(upholdihg warrantless administrative searches performed in

good-faith reliance on & statute later declared unconStitutidnal).

% DeFillippo is entirely consistent with-the U.S. Supreme Court's traditional
exclusionary rule-analysis. As the Court noted in a recent opinion: -
" [Elxclusion “has always been our last resort, not our first impulse,” ...
and our precedents establish important principles that constrain
application of the exclusionary rule. '

First, the exclusionary rule is not an individual right and applies only

where it “result[s] in appreciable deterrence.” ... We have repeatedly
rejected the argumerit that exclusion is a necessary consequence of a
Fourth Amendment violation.... Instead we have focused on the efficacy .
of the rule in deterring Fourth Amendment violations in the future....

Herring v. United States, - U.S. 129 S. Ct. 695, 700, 172 L. Ed. 2d 496
(2009) (citations omitted). '
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The only diffefence between DeFillippo and the present case
is the nature of the legal authority relied upon by the officer
condu‘cﬁng the search. In DeFillippo, t’he arrest was:based ona
presumptively valid statute that was later ruled unconstitutional. In
the pre‘sént‘ case, the 'é'earch was conducted pursuantto a
procedUré' upheld és qénétitutional by well-established a‘nd
[ong-standing Judicial pﬁohounceménts. This distinction dbes not
justify a different result: '.

Law é‘nfbrc‘emenf officers should be entitled to rely on
established case law - from both the federal and state courts — in
determiniﬁg what seaféhes are deemed constitutional.” Indeed, in
the area of search 'ana'-.‘seizUre it is the courts that establis‘h the
“rﬁles,” not the ]egisl'at’il\)e bodies. Judicial decisions,. p’.artilcularly
those of th’e Supreme Coﬁrt, as to the constitutiohally pe‘fmissible
scope of searches and'. s’e'iziJres'arve clearly entitled to respect,
deference, and reli‘a‘hce‘ by officers in the field.

The good fait"h‘. ékcep’tion has been applied by.the United
States Su'préme Court in many contexts involving the reliance by

law enforcement officers on presumptively valid assertions by the

-10-
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judiciary.* See e.g., United States v, Leon, 468 U.S. 897, 922,

104 S..Ct. 3405 (1984) (when police act under a warrant that is
invalid for lack of probable cause, the exclusionary rule does not

apply if the police acted “in objectively reasonable reliance” on the

subséquéntly invalidated search warrant); Massachusetts v.
Sheppard, 468 U.S. 881, 991, 104 S. Ct. 3424, 82 L. Ed. 2d 737
(1984) (exclusionary rule does not apply when a warrant was
invalid because a judge forgot tb make “clerical correotion‘s’;);

Arizona v. Evans, 514 U:S.1,10,115S. Ct. 1185, 131 L. Ed. 2d 34

(1995) (applying good-faith rule to police who reasonably"relied on
mistaken information m a court's database that an arrest warrant
was outstanding). |

~ Given this h"istbry, there'is no reason to conclude that law
enforceméh't officers are not entitied to rely on the ultimate
presurh_ptively valid judicial assertion: opinibns issued by the United

States Supreme Court and the Washington State Supre"me Court.®

* For a recent discussion of federal cases recognizing the “good faith” exception

to the exclusionary rule, seé Herring, 129 S. Ct. at 704. ,

® This was the result reached by a federal district court in a recent post-Gant

case. See United States v. Grote, 2009 WL 2068023, 3 (E.D.Wash., 2009) (even

if the search of vehicle was not a valid search incident to lawful arrest, the fruits

of the search should not be excluded because the officer “conducted the search
in objective good faith based on the law as it is existed prior o Gant").

-11 -
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2. Under article 1, § 7, a search conducted in reliance
on presumptively valid case law should not be
suppressed.

Under article |, § 7, the exclusionary rule has been extended

beyond the original Foﬁrth Amendment context. See e.g., State v.
Bond, 98 .Wn.'2d 1, 1'0-;13, 653 P.2d 1024 (1982) (and cases cited
therein‘)r("‘wé view the purpose of the exclusionary rule from a
slightly different perspective than does the United States Supreme
Court”).: However, eVeh"u'nderthe more stringent article |, § 7
analysis, when ofﬁcers‘o‘btai'n evidence in reasonable reliance on
presum})t‘i\(ely valid statute, the exclusionary rule does ﬁot apply.
The same result shduld’_-apply when law enforcement officers rely
on presﬁmpﬁvely valid judiéial authority.

In State v. V-\/hit'e‘, 97'Wn.2d 92, 640 P.2d 1061 (1982), the
Washihgton_Su‘p’reme Court addressed a situation involving an
arrest premised upon a flagrantly unconstitutional “stop and
identify” statute that negated the probable cause requirement of the
Fourtthmendment. g at 106. The CQurt concluded that article |,
§ 7 provided greater protection than the Fourth Amendmeht, that
the officer's subjective good faith in relying on the statute was not
relevaht, ana that the federal subjective "good faith" exception to

the exclusionary rule was not applicable in Washington. Id. at 110.

. . . - 12 -
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Nevertheless, thé Court in White specifically stated that the
remedybf exclusion .sho_u!d be applied only when the underlying
right to privacy is “unréas‘on’ably violated.” White, 97 Wn.2d at
110-12. Three bspecific concerns justifying the application of the
exclusionary rule were articulated: (1) to protect pri\)acy'ihterests of
 individuals from unrea_sdnab/e governmental intrusions, (2) to deter
the police from acting unlawfully in obtaining evidence, and (3) to
preserve the _dighity Qf the judiciary by refusing to consider
evidence obtained by urﬂawful means. White, 97 Wn.2d. at 109-12;
Bond,.98 Wn.2d at 12. R

In addition, the Courf; ha.s emphasized that in ép’plying the
exclusiénary_ rule u'nde r article |, § 7 it is also appropri'ate' to

considér the‘Co_sté of doing so. See e.g., Bond, 98 Wn. App. at 14

(*we _h'a've little hesitation.in conbluding that the costs [of excluding
the evidence ar‘e]. cl;learly‘oultweigh'ed by the limited benefits that
would be obtained from-excfud‘ing the confessions because of the
illegéi arrest.”) Asis dis'cuvssed in detall below,_ none of these

concerns are implicated under the facts of the present case.

. 13-
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White involved a flagrantly unconstitutional statute. It did not

assess a statute orjudic‘ial opinion that_ was presumptively valid.®
More recently, however, the Court has explicitly held in tWo cases
that an arrest or search ¢onducted in reliance on a présumptively
valid statute that was subsequently deemed unconstitutional does

not require suppression of the evidence. See State v. Potter, 156

Wn.2d 835, 132 P.3d 1089 (2008); State v. Brockob, 159 Wn.2d

311, 341 -42, 150 P. 3d 59 (2006).

In Sta’te V.. Potter, the defendants méintainéd that they were

unlawfully arrésted for driving while their licénses were suspended
because, subsequent to their arrests, the StateASuprem.e Court held
that the:statutory proé‘edures by which the Department of Licensing
suspended licenses were unconstitutional.” The de,fend_éhts in
Potter argued {h_at ‘under .arﬁcle I, § 7 evidence of controlled
substances found fduring'searphes of their vehicles incident to
arrest had to bé suppressed becéuse their arrests were il‘_legal.

__ Ina uﬁan_imous_.dfecision', the Court applied tﬁe DeFillippo

rule under article |, § 7, and held that an arrest under a Sfatute valid

®Fora crmque of the White analysxs see State v. Kirwin, 203 P.3d 1044,

1051-54 (2009) (Madsen d., concurring).

7 The defendants in Potter were relylng on City of Redmond v. Moore, 151 Wn.2d
664, 91 P.3d 875 (2004 .

. -14 -
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at the time of the arrest remains valid even if the basis for the arrest
is subséq"uently found unconstitutional. Potter, 156 Wn.2d at 843.
The Court stated:

In White; we held that a stop-and-identify statute was

unconstitutionally vague and, applying.the United

‘States Supreme Court’s exception to the general rule

from DeFillippo, excluded evidence under that narrow

exception for a law “so grossly and flagrantly

unconstitutional” that any reasonable person would

‘see its flaws.

Potter, 156 Wn.2d at 843 (quoting White, 97 Wn.2d at 103 (quoting

DeFillippo, 443 U.S. at 38)). |

Under the facts presented in Potter, because there were no
prior cases holding that license suspension procedures in general
were unconstitutional, there-was no basis to assurie that the
statutbry provisions were grossly and ﬂagrantly unconstitUtional.
Accordi'hgly, applying DeFillippo, the Court affirmed the 60nvictions
despite the fact that th'.e statutory licensing procedures at issue had

__subsequently been held to be unconstitutional. Poﬁer, 156 Wn.2d

at843.

Similarly, in State v. Brockob, 159 Wn.2d 311, 341-42,
150 P.3d 59 (2006), a defendant contended that his arrest for

driving while his license was suspended and a search incident to
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that arrest were unlawful for the reasons claimed in Potter. The
Court rejected the defendant’s argument, stating that:

White held that police officers may rely on the
presumptive validity of statutes in determining
whether there is probable cause to make an arrest
unless the law is “so grossly and flagrantly
unconstitutional’ by virtue of a prior dispositive judicial
holding that it may not serve as the basis for a valid
arrest.”

Brockob, 159 Wn.2d é’t 341 n.19 (quoting White, 97 Wn.2d at 103
(quoting DeFillippo, 443 U.S. at 38)). As in F’_o‘g’gg_r,fhe Court held
that the narrow exoept‘ion:did not apply “because no law felating to
driver's license suspensions had previously been struck down.”

Brockob, 159 Wn.2d at 341, n.19.

Potter and Brockob recognize that White was addressing a
unigue situation: whét should be the remedy when an arrest or
search is Qondhcted pursuant to a flagrantly unconstitutional
statute. Such arrests,a‘ndsearches are présump_tively
unreasdnab'le,- regardless of the officer's subjective good faith
reliance on a statute.- White did not address reliance oh a

preSumptively valid statute. As Potter and Brockob make.clear,

however, reliance on the presumptively valid statute is reasonable,

does not implicate arti"cle‘], § 7 because the search was conducted

: -16 -
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pursuant to authority‘ of Iaw,‘and does not require suppression of
the ev’fdence ‘obtaine_d‘ in the course of the arrest or search.

As discussed above, the only difference between Potter and
Brockéb and the presént case is that the present scenario involves
presumfptivély valid c’aée law, as opposed to a presumptively valid
statute. This distinctickn should have no bearing on thevénalysis:
the judicial dp?nions'of the United States Supreme Court and the
Washington Supreme Court should be viewed as least aé
presumptfvely valid as'legislative enactments.

3 . Undertﬁ'é facts of this case, the officers were .

relying on presumptively valid pre-Gant case law
and the evidence should not be suppressed.

The vehicle search incident to arrest in this case was
conducted before the.U'nite'd State Supreme Court decision in

Arizona v. Gant, decided on April 21, 2009. Prior to that date,

nume‘rous federél and state judicial opinions law allowed vehicle
searches incident to arrest of the driver or passenger. Accordingly,
thosev searches should be upheld because they were conducted
pursuéht to pres'urhpti\?ely valid case law.

There is no doUbt that prior td Gant, federal and state courts
had unequivocally endorsed the constitutional validity of vehicle

searches incidentto arrest. This is not a situation such as White

-17 -
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where there was a prior suggestion that the rule being applied
might be unconstitutional. It is not even the situation addressed in

Potter and Brockob where the constitutionality of the statute had

never been addressed before (and was thus “presum‘ptively” valid).
Insfeac_i, _thjs is a situation in which the highest federal and state
courts had specifica!l‘y and repeatedly endorsed the procedures
used by Ia'w‘enforcerﬁent. .

Prior to Gant, federal case law clearly approved a bright-line

test allowing tihe search of a vehicle incident to the lawful arrest of a

passenger o’r occupant. See e.d., Chimel v. California, 395 u.S.

752, 89 S. Ct. 2034, 23 L. Ed. 2d 685 (1969); New York v. Belton,

453 U.S. 454, 101 S.'Ct. 2860, 69 L. Ed. 2d 768-(1’981). This was
made. clear in Gant Wthh recognized that the Court’s prlor opinions
have “been Wldely undersfood to allow a vehicle search incident to
the arrest of a recent occupant even if there is no possibility the
arrestee could gaih access to the vehicle at the time of the search
" and that “fower court decisions seem now to treat the ability to

search a vehicle incident to the arrest of a recent occupant as a
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police entitlement rather than as an exception.” Gant, 1:29 S. Ctat
1718 (emphasis added). |

Likewisé, the constitutionality of the search incident to arrest
rule had been repeatedly endorsed and affirmed by the Washihgton

Supreme Cbu-rf.over the past twenty-three years. See e.q., State v.

Stroud, 106 Wn.2d 144, 153, 720 P.2d 436 (1986); State v.

Fladebo, 113 Wn.2d 388, 779 P.2d 707 (1989); State v. Parker,

139 Wn.2d 486, 489, 987 P.2d 73 (1999); State v. Johnson,

128 Wn.2d 431, 441, 909 P.2d 293 (1996); State v. Vrieling, 144

Wn.2d 489, 28 P.3d 762 .(2001).

Thus, this case does not fit within the narrow exception,

recognized in DeFillippo and White, precluding officers from relying
upon laws that are “sb grossly and flagrantly unconstitutional that
any person of reasonable prudence woluld be bound_ toseeits
flaws.” The pre-Gant cases may now be viewed as flawed, but the
répeated judicial reliance on them for almost 30 years. -
demonStrates that the search incident to arrest rule was neither

grossly nor flagrantly unconstitutional.

® That the majority in Gant spernit considerable time arguing that the new rule was
justified in spite of the doctrine of stare decisis is further evidence that the court
was promuigating a new rule. Gant, 129 S. Ct at 1722-24.
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There can be littlé‘doubt that law enforcement officers can
rely on these specific judicial pronouncements when conducting
vehicle searche-s. To conclude otherwise would_ be equiValent of
asserting thét officers could never rely on judicial authority. In this
regard, it is noteworthy that the majority in Gant emphasized that
officers had feasohably.relied on pre-Gant precedent and were thus
immune from civil liability for searches conducted in accordance
with the Court’é. prévious opinions. Gant, 129 S. Ctat 1723 n.11.

Moreover, the most basic purpose of the exélusionary rule is
not furthered in any way by suppression of the evidence in this
case. As the Court in DeFillippo noted, no conceivable deterrent
effect would be‘ se'rved by suppressing evidence which, at the time
it was found, was the product of a lawful search. Prior to .April 21,
2009, officers uhderstood that they could search a vehicle incident
to the'arf-e'st of a recent occupant. After April 21, 2009, oﬁicers will
know that they cannot conduct such searches and Gant will deter
such conduct. But the retroactive application of the exclusionary

rule has no deterrent value at all.
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Nor is the preserQation of judicial integrity, the other basis
relied upon when applying the exclusionary rule, compromised.® In
the context of the reliance by law enforcement officers on judicially
created evidentiary rules, judicial integrity is not enhanced by failing
to recognize that officers act in reliance on judicial authority.
Rather, integrity is preserved by recognizing that law enforcement
officers must rely on judicial opinions to guide their behavior and
cannot be expe'cted to do otherwise. Integrity is preserved by
consistency; it is undermined if officers (and citizens) conclude that
they can no longer rely in Qood faith on-clearly arﬁCulated judicial
pronouncements. Moreover, integrity is not sacrificed when the
judiciary changes its mind on a constitutional principlé, upon fresh
examination 'of its réasonin‘g, but minimizes the impact of its new
ruling as to those who relied on its earfier pronouncements.

Finally, there is a-ciear cost in this and sirﬁilarly—situated

cases that lS not outweighed by any deterrent effect in applying the

® This judicial integrity rationale was first articulated by Justice Brandeis, in his
dissenting opinion in Olmstead v. United States, 277 U.S. 438, 483-85, 48 S. Ct.
564, 574-75, 72 L. Ed. 944 (1928), who argued that when the government is
permitted to use illegally obtained evidence, the integrity of the judiciary itself is
tarnished. See also Stone v, Powell, 428 U.S. 465, 485, 96 S, Ct. 3037, 3048,
49 L. Ed. 2d 1067 (1976) (judicial integrity is mentioned as a secondary
rationale); White, 97 Wn.2d at 110.
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rule.”® Evidence of ‘criminal‘activity was validly obtained pursuant
to a vehicle search inc‘ident to arrest. There is ho deterrent effect
on law enforcement whatsoever by retroactively enforcing a rule the
officers knew nothing about. The costs of excluding the evidence
obtained in all pending cases with a possible Gant issue are not
justiﬁéd by the.p.otential'benefit in deterrence.

In sum, the United Sfates Supreme Court has recognized
that the épplioation of the exclusionary rule serves no purpose
when officers relied in good faith on a presumptively valid statute.

In Potter and Brockob, the Washington Supreme Court has also

recognized that the exclusionary rule does not apply when officers
relied on a presurhptively valid statute. This same reasoning

should apply to judicial bpinions of long-standing duration. The

® As the U.S. Supreme Court has noted, the benefits of the deterren'tv effect when
applying the exclusionary rule should outweigh the costs:

In addition, the benefits of deterrence must outweigh the costs. . .. “We
have never suggested that the exclusionary rule must apply in every
circumstance in which it might provide marginal deterrence.” ... “[T]o the
extent that application of the exclusionary rule could provide some
incremental deterrent, that possible benefit must be weighed against [its]
substantial social costs.” ... The principal cost of applying the rule is, of
course, letting guilty and possibly dangerous defendants go free-
something that “offends basic concepts of the criminal justice system.” ...
“[TIhe rule’s costly toll upon truth-seeking and law enforcemerit
objectives presents a high obstacle for those urging [its] application.” ...

Herring v. United States, ~ U.S. __ , 129 8. Ct. 695, 700-01, 172 L...Ed. 2d
496 (2009) (citations omitted); see alsoc Bond, 98 Wn.2d at 14,
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evidence obtained during the search in the present case should not

be suppressed.

4. The article |, § 7 exclusionary rule has traditionally
been interpreted consistently with the federal rule.

That White is an application of the federal exclus‘iOnary rule
is entirely cbnsistent with the fact that Washington courts have
historically interpre‘ted the exclusionary rule in a manner that is
consistent with federal law. The Washington State Con‘stifution,
adopted irv1v1889, provides that, “No person shall be disturbed in his
private }aff'airs‘, or his home invaded, without authority of law
Wash. Const. art. I, § 7; At common law, courts took ho hotice of

~ whether evidence was properly seized; if relevant, it was

admissible.”" Commonwealth v. Dana, 43 Mass. 329 (2 met.
1841); 4 J. Wigmore, Evidence § 2183 (2™ ed. 1923). This was the

rule recognized in Washington as early as 1889. State v,

Nordstrom, 7 Wash. 506, 35 P. 382 (1893); State'v. Burns, 19
Wash. 52, 52 P. 316 (1898). |
In 1886, the United States Supreme Court appearéd to

signal a different approach when it suppressed private papers

" The meaning and scope of a constitutional provision is determined by
examining the law at the time of enactment. State v. Smith, 150 Wn.2d 135,
75 P.3d 934 (2003).
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seized pursuant to a court order, holding that seizure and use of the

private papers as evidence was tantamount to compelling the

defendant to testify against himself. Boyd v. United States,
116 U.S. 616, 6 S. Ct. 524, 29 L. Ed. 746 (1886). But the’ United

States Supréme Court essentially repudiated Boyd in Adams v.

New York, 192 U.S. 585, 598, 24 S. Ct. 372, 48 L. Ed. 575 (1905)

(“...the English, and nearly all the American, cases have declined

to extend this doctrine to the extent of excluding testimony which

has been obtained by such means, if it is otherwise co.rﬁ'p‘etent”).
Like most CoUrts at that time, the Wéshington Couﬁ

specifically rejected Boyd and held that relevant evidence was

admissible, reg‘ardless of its sourbe. State v. Royce, 38 Wash. 11,
80 P. 268 (1905) (evidence derived from improper search of
burglary sﬁspéct need not be suppressed). | S

- Nine years later, the United States Supreme Court.

reintroduced an exclusionary rule. Weeks v. United States,

232 U.S. 383, 34 S. Ct. 341, 58 L. Ed. 652 (1914). The next year,
the Washington Supreme Court followed the U.S. Supreme Court's

lead and announced that an exclusionary rule would be 'réoognized

in Washington. State v. Gibbons, 118 Wash. 171, 184-85,
203 P. 390 (1922). |
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The ensui‘ng decades of exclusionary rule jurisprudence can
only be described as chaotic, as both state and federal céurts
struggled to find thé proper baiance between the néed to protect
constitutional rights and the interest in admitting relevant evidence.

See e.qg. State v. Young; 39 Wn.2d 910, 917, 239 P.2d 858

('1952).1'2 Nonetheless, the Washington Sup_reme Court has
generally followed the application of the rule in federal courts. As

the Washington Supreme Court said in State v. O'Bremski, 70

Wn.2d 425, 423 P.2d 530 (1967): - “We have consistently-adhered
to the exclusionary rule expounded by the United States 'Supreme

Court.'. . See élso State v. Biloche, 66 Wn.2d 325, 327,_-2102 P.2d

491 (1965) (“The law is.well established in this state, cvonv's'istent
with the decisions of the U.S. Supreme Court, that eviderﬁlce
unlawfdlly seized will be excluded...”) (emphasis added).':-;:

In sum, Washingtdh’s exclusionary rule has followed the
general;contours, progression, and application of the fedé‘rél

exclusionary rule. The Washington Supreme Court's recbgnition in

Potter and Brockob that the decision in White was simply an

"2 we do not wish to recede one iota from our [previous holding]. [t is the duty of
courts to protect citizens from unwarranted, arbitrary, illegal arrests by officers of
the law. But we should not permit our zeal for protection of constitutional rights
to blind us-to our responsibility to other citizens who have the right.to be
protected from those who violate the law.” Young, 39 Wn.2d at 917.
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application of the narrow exception to the DeFillippo good faith rule

is both appropriate and justified.

V.  CONGLUSION

| fhe'State respectfully requests that, for the reasohs outlined
above, fhis Court upﬁold of the validity of the search of Adams’s
vehicle‘pinc’:ident to his arrest because the officers were acting
pursuant to presumptively valfd state and federal case law at the

time th‘e‘searéh was conducted.

. gd
DATED this_2|__ day of August, 2009.
Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney
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DANA LIND at LindD@nwattorney.net
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Stéphen Hobbs Date 8-21-2009
Done in Seattle, Washington . ' '
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