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L INTRODUCTION

ADRIAN IBARRA-RAYA

Adrian Ibarra-Raya, the Appeliant herein, was convicted of two
‘ felony drug charges in Walla Walla County Superior Court following a
two-day jury trial.' The conviction followed the lower court’s repeated
denials of his motions to suppress evidence improperly seized from his -
home. Believing that egregious errors occurred during the initial entry and
search of his residence that il\’retrievably.tainted all subsequent evidence

gathered, Mr. Ibarra-Raya appeals to this Tribunal for reiief.

GILBERTO IBARRA-CISNEROS
GilBerto Ibarra;Cisneros, the Appellant herein, was convicted of
felony possession of cocaine in Walla Walla County Superior Court
following a two-day jury trial. The conviction followed the lbwer court’s
repeated denials of his fnotions to suppress evidence improperly seized
from his brother’s home in the fniddle of the night which ultimately led to
~ evidence used to convict him. Believing that egregious errors occurred

during the initial entry and search of his brother’s - residence that

! Herein, citations to the record shall be as follows: CP shall refer to the clerk’s papers,

exhibits shall be listed as identified in the index provided; the transcribed testimony from

the record of proceedings below shall be cited as “RP” insofar as the testimony involves -
Adrian Ibarra-Raya, followed by the appropriate page and line number. Some citation

will additionally be to the companion case involving- Mr. Ibarra-Cisneros, which

transcript has been also filed with this Tribunal under docket number 257355. Citation

involving Mr. Ibarra-Cisneros shall be noted by “RP G.I.C.” followed by the page and

line number.



irretrievably spoiled all subsequent evidence gathered by officers, Mr.
Ibarra-Cisneros appeals to this Tribunal for relief.
IL ASSIGNMENTS OF ERROR

- ASSIGNMENT OF ERROR No. 1: The trial court erred as a

matter of law by extending a “good-faith” exception to a warrantless
search where qfﬁcers relied on erroneous information relayed from its- -
dispatch station indicating that Appellant Adrian Ibarra—lRaya’s home was
supposed: to be \.Iacant. (CP 365-692; CP 56; RP 37:2-12;' RP 190:22-
191:2; RP G.I.C. 254:18-255:18.)

ASSIGNMENT OF ERROR No. 2: The trial court erred through
by finding that the officers entered the home on the good faith belief that it
was supposed to be vacant, where no evidence supported that belief and
officers did not reasonably attempt to ascertain relevant evidence on that
. point prior to.entry. (CP 365-69;> RP 190:22-191:2; RP G.ILC. 254:18-
255:18.) - o

ASSIGNMENT OF ERROR No. 3: The trial court erred in its

application of the Community Caretaking Exception to the warrant
requirement by declining to suppress evidence illegally obtained from -
officers’ latefnight spying in Appellant Adrian Ibarra-Réya’s curtilage -

and driveway, and through their forcible entry into Appellant Adrian -

j Including Facts { 1-4; Findings 1§ 1-6; Reasons §1; and Order Admitting Evidence.
Id. - ' . .



Ibarra-Raya’s home under the circumstances in the case at Bar. (CP 365-
- 69;* RP 38:15-19; RP 190:22-191:2; RP G.I.C. 254:18-255:18.)

ASSIGNMENT OF ERROR No. 4.: The trial court erred by declining

to suppress wrongfully obtained evidence where the record was clear that
officers had no legitimate police business in the driveway and yard as part-
- of their investigation of an unsubstantiated noise complaint. (CP 365-69;

RP38:15-22; RP 190:22-191:2; RP G.I.C. 254:18-255:18.)

ASSIGNMENT OF ERROR No. 5: The trial court erred by declining
to suppress the wrongfully obtained evidence _Where the record revealed
that officers were not acting as reasonably respectful citizens when the
evidence §vas obtained. (CP 365—.69;6 RP}1‘90§22-191:2; RP G.I.C. 254:18-
255:18.) |

ASSIGNMENT OF ERROR No. 6: The trial court erred by declining

to suppress. wrongfully. obtained evidenpe where the record revealed upon -
arrival, officers observed no facts supporting a reasonable belief that the -
- occupants of the home were involved in any illegal activity; thus, it was
- error to determine that any exigency existed. (CP 365-69;" RP 19’0:22-

191:2; RP G.I.C. 254:18-255:18.)

41d.
1d.
é1d.
"1d.



ASSIGNMENT OF ERROR No.7: The trial court erred in its reﬁsd

to vacate the conviction, suppress the evidence, and dismiss all charges as

a result of the cumulative errors present in the proceedings that

- prejudicially impacted Appellant Adrian Ibarra-Raya. (CP 365-69;8 RP

190:22-191:2; RP G.I.C. 254:18-255:18.)

L.

il

iii.

iv.

Where the lower court refused to grant Appellant ‘Adrian Ibarra-
Raya a continuance to permit the competent filing of a motion for
reconsideration. (CP 275);

Where -the lower court refused to sign Appellant:Adrian Ibarra-
Raya’s proposed Order on 3.6 hearing where doing so would have
required it to specify that it had extended the good faith exception -
to th13 State and to warrantless searches (CP 355-61.)

Where the lower court permitted the State to reverse itself on an -
agreed order in limine, resulting in the introduction of unduly
prejudicial evidence of money and drugs from Milton-Freewater,
Oregon; (RP 194:10-19; RP 187:1 - 190:12.)

Where the lower court declined to pelmit Appellant Adrian Ibarra-
Raya to present written evidence relating to the officers’ attempts
to. subject the cash seized at the residence to forfeiture. (R_P 226:9-
16; RP2301 18; RP 331:11.); and

Where the lower court refused to issue Appellant Adrian Ibarra-
Raya’s proposed Jury Instruction that clarified the application-of
constructive possession. (RP 331:24-332:19; CP 222-25.);

ASSIGNMENT OF ERROR No. 8: The trial court erred in ratifying

Appellant Gilberto Ibarra-Cisneros’s conviction where sufficient evidence

did not exist to prove constructive possession beyond a reasonable doubt.

8 1d.



(CP GIC. 152-164;° CP G.LC. 167; RP 190:22-191:2; RP 254:18-

255:18.) -

III.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR '

| 1 Unhke other Jurlsdlc’aons Washington courts have spec1ﬁca11y
and cons1stent1y rejected_ the adoption of a good faith exception to the
exclusionary rule Whetl ofﬁcere rely on facially valid search. warrants that
ate, in fact, violative of privacy safeguards. State v. Walker, 101 Wn.
| Aldp. 1, :999 P.id 1296 (2000).  This rejection of the. exception -'is‘in
deference to our conetitution’s particular dedicatioﬁ to the priyaey of its
citizens. Id. In light of the clear and binding precedent rejecting the
exception, it was error for the lower court to determine that it applied here.
(RP 36:24; RP 37:1.) Of even more concern is the fact that the lower B
court extended the exceptlon beyond its mtended apphcatlon by rulmg that
| it Would forglve faulty, albeit good fa1th reliance on 1nformat10n relayed
from other law enforcement officers. - (RP 37:2.) Such a decision
cortﬂicted -yvith- gove-n.aing law, and as such, 'Iit must be o'vertumed. -
(Assign. of Error No. 1.)

2. The lower court erred when it found that the officers in good-

°1d.



faith believed a crime was in progress at the supposedly vacant house.
(CP316; CP 365-69.) The finding fails when the available facts -are
applied to these ﬁndings. When the actual circumstances are considered,
it is clear that upon approachmg the home, the officers had no.reason for:
‘alarm The only sounds they could hear were those of a small party No
physmal ev1dence showed signs of cr1m1na1 act1v1ty Moreover the good
faith determlnatlon cannot be made where the officers did no investigation
to ascertain the true _facts prior to its intrusion into the curtilage and home.
As a result; this finding and conelusion is in error. (Assign. ot Error No.
2) |
3. vTh‘e Community Caretaking Exception~can only apply in :

absence of cri-minal investigation and_ in the presence of an actual
en1ergency reasonably requiring caretaking. State'v. Link, 136 Wn. App.

685, 696' 150 P:3d 610 (2007). As a result the lower oourt erred ~in its

determmatlon that the exceptions apphed to this case. (CP 316 CP 365- -

69.) After all the ofﬁcers refused to reasonably 1nvest1gate the allegatlons .

and mstead mtruded into Appellant s private spaces. (CP 67-77.) Thisis ~
- unacceptable, as no factor was presented in the record supportive of any
emergency in the home requiring immediate action. Instead, a warrant
 was app‘ropﬁate; (Assign. of Errot No. 3.)

4. As a general proposition, police officers with legitimate



busihess’, when acting in the same manner as a reasonably respectful
citizen, are-permitted to enter the curtilage areas of a private residence
which are impliedly open, and they can observe what is in.plain view.
VAState v. Seagull, 95 Wn.2d 898, 902, 632 P.2d 44 (1981); State v. Young,

.- 123 Wn.2d.173, 182, 867 P.2d 593 (1994). Here, the trial court erred by

. declining to suppress wrongfully obtained evidence where the record was .

clear that officers had no legitimate police business in the driveway and
yard in the middle of the night as part of their iﬁvestigation of an
unsubstantiated noise complaint. (Assign. of Error No. 4.

5. - When officers fail to act as a reasonable citizen, the freedom to -
enter the impliedly open areas surrounding a home terminates. Seagull, 95
Wn.2d at 902. -Here, the trial court >erred by declining to éUppress the -
evidence where the record revealed that officers were not acting as
.. reasonably respectfu‘l]ciﬁzens when the evidence was obtained. Indeed, by - .-
trespassing, spying,. and eavesdropping at 2:30 am., ‘the "officers ‘were -
: aéting as no reaéonable citizen would. (CP 67-77.) (Assign. of Error"N 0.

5.) |

6. The presence Qf probable cause to believe a serious crime has
. been committed coupled with exigent circumstances may serve as- an
exception to this: State’s warrant requirement. State v. Jonés, 146 Wn.2d

. 328, 335, 45 P.3d 1062 (2002). The trial court erred by declihing to



suppress. wrongfully obtained evidence where the record revealed upon
arrival, officers observed no facts supporting a reasonable belief that the
‘occupants of the home were involved in any illegal activity, let alone a'
serious crime. (CP 67-77.) MoreoVer, no exigent circumstances existed
whatsoever. (Id.). Thus, the tainted evidence should have been suppressed.
| . (Assign. of Error No. 6.)
| | 7 A conviction will be reversed on appeal and a new .triali ordered
if an independent review shows that cumulative errors resulted in a trial .
that was fundamentally unfair. In re Pers. Restraint of Lord, 123 Wn.2d
296, 332, 868 P.2d 835, clarified, 123 Wn.2d 737, 870 P.2d 964 (1994).
The cumulative error doctrine applies “when there have been several trial
errors that standing alone may not be sufficient to justify reversal but
when combined may deny a defendant a fair trial.” AState V. Gfeiff, 141
_ Wn'.2d: 910, 929, 10 P.3d 390 (2000). Here, such numerous, egregious;
and prejudicial errors exist. As a result, at minimum, a new trial must be -
‘mandated. (Assign. of Error No. 7.) |
8. A conviction must be reversed for insufficient evidence

if no rational trier of fact could find all elements proved beyond a
reﬁsonable doubt. State v. Hickman, 135 Wn.2d 97, 103,.954 P.2d 900‘- :

(1998). The trial court erred by finding that sufficient evidence was.



present to convict Appellant Gilberto Ibarra-Cisneros of possession of

cocaine, and the conviction should be reversed. (Assign. of Error No. 8.)

IV. = STATEMENT OF THE CASE

Juan Pedrpz_a and Adrian- Ibarra-Raya were neighbors in Walla

Walla, Washington. (CP at 79.) The former lived at 1045 St. John Street,

while Mr. Ibarra-Raya resided at 1035 St. John Street. (CP 56; CP 78.)

By July 2006, Mr. Ibarra-Raya had resided 'at the residence for
approximately four months as a sub-tenant of the lessee. (CP 78.) -

- By then, the Walla Walla Police Department reportedly had been

scrutinizing the home that he was renting. (RP 213; RP 217.) The police

- had received non-specific reports of noises at the house. (RP 213:11-13.)

While they did not know whether the occupants had a right to be at the -

residence: legally, the officers knew the home was occupied in some sense - - -

-at some times between June and July 2006. (RP 215:1-12.)
- A. JULY 14, 2006, FORCED ENTRY OF HOME
After 2:00 am. on July 14, 200_6, Mr. Pedroza- con-tacfedt the -
- .dispatch center. woﬂdng on behélf of the Walla Walla Police Department.
- (CP 56.) .He complainé.d of loud noises that had been coming from the

neighboring home for the previous three or four days. (Id.) Specifically,



- during the call, Mr, Pedroza reported that “[T]he house just next to us, uh,
. appears to be vacant during the day-time. But at night, uh ..” (Id.)

At that moment, the dispatcher interrupted Mr. Pedroza and asked
" him to wait. (Id.) Once she returned, the dispatcher repeated ‘her
- recollection of the statements, saying, “Okay, what’s going on next door? -
The house is vacant, and what?” (Id.)

Mr. Pedroza corrected the dispatcher, saying,. “Tt appearé to be
vacant during the day, but, uh, there’s been about three or four days there\
is a lot of activity at night, and some screeching or screaming or I don’t
- know if it’s happy or a cry or something.” (Id.) Despite the -corréction, the

dispatcher is next heard éalling an officer and reporting that a caller is
A complaining about noises from é vécant house. (Id.)
In response to Mr. Pedrozé.’s call, Officers Morford and Burnett -
- were disp_atcﬁed to the location. (CP 67-77.) The ofﬁvcers.purposely-
parked up the street and walked to the house so they cbuld better conduct
-their inveétigation'in'the cover of dérkness. V(R'P 85:20-23; RP 111:’6-8.) o
g ‘On arrival, the officers observed people"inéide the house with the -
lights.on. (RP-111:10-112:23; CP 136..) The shades were down. (RP
26:4.) The officers claimed the noise from: the residence - which was
identified as laughing as of the time of the Qfﬁcers’ arrival on scene - was

consistent with a “small party” or “social gathering.” (RP 26:8-19; RP ;

10



126:22; RP 86:11.) It does not élppear that the City’s noise ordinance was
violated. No showing existed that the occupants 'Were in any imminent
danger. Instead, Officer Morford surmised at the time that it there must be
new neighbors at the home. (RP 86:15-18.) |
Rather than directly approaching the front door via the si_dewalk to

investigate the noise compiaint itself, the officers approached a white
“‘low-rider’.’ pickup truck in the home’s driveway to obtain the VIN to
identify its owner. (Id. at8.) To obtain the VIN, Officer Morford did‘not
follow the sidewalk; instead, he traversed the front yard. (RP 20:1-6; RP
- 86:19-25.)

: Officer Morford used his flashlight to peer into the truck to obtain
the VINAf‘rom the truck. (RP 21:6; RP 87:7-9.‘) He apprised dispatch of -

the number and was informed that the truck was stolen. (RP 87:23-24.) -

‘This was an, error; later, the report would be reversed. (RP 96:5; CP.67-. . .

77.)

The record does not indicate the ofﬁcérs running thé VIN of any
-other vehicles. - There was no information whatsoever conné¢ting this -
pick-up to the occupants of the home, nor was the information likely to
give reliable information as to whether the home’s occupants had a right to

be there. (RP 112:19; RP 139:20-23.)

11



- Upon obtaining this information, the officers decided that “it was
time to make ‘contact"’ with the occupants of the home. - (CP 73)
- Interestingly, the officers did not go directly to the door where suclllv
contact would most likely occur. (RP 157-58.) Instead, by 2:27 am.,
Officer Morford had traversed Mr. Ibarra—Raya’é"yard' and had covertly
' cifcled to the rear of the house near the back door. (CP 73; RP 88:13-19.)
As Officer Martindale was a fairly new officer, he was following Officer -
Morford’s lead. (RP 142:8; RP 151:17.)

Officer Morford crossed an exterior fence and opened a latciled
gafe that led to the back yard. (RP 113:24; RP 134:22-135:17.) The other
side of the yard was 'enclosed. by a wooden gate. (RP 136:13.) All the
while, Officer Morford was peering through the home’s back windows -
and listening at 'thg walls. (RP 88:12-19; RP 115:5-11; RP-128:1.) He_
.heérd a female ask for a beer. (RP 89:11.) He watched another individual
go to a bedroom, énd he radioed that information to his colleagués. (RP
89:2.) He saw two fna_les walk toward a bedroom. .(id.) " He continued to
hear sounds consistent with a small party. (RP 127:11; RP-27:1-15.)

Ofﬁcer" Morford then entered the carport located behind the house’
" and secretly crossed'fo thé back door, where he ~could better watch through
Athe door’s windows. (RP 1,14:18-20; RP 135:21-25) - The record remains

silent as to any danger the occupants faced at that point. (RP-153:4.)
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Officer Morford used his radio to indicate that from }ﬁs hideout, he
could see an individual go to the back room on the north side of the house.
(CP - 134)) Ofﬁcer_ Martindale reacted by maneuvering to the home’s
northwest corner so he could observe the actions of the individuals by élso
watching through the windows from a hide-out in the home’s yard. (RP:
157:5-158:9.) - There is no indication that any of the officers observed
the indiyiduals damaging the property inside the home. Indeed, Officer
Morford reported that he spotted no drug or alcohoi use from his vantage

point. (RP 120.)

Officer Morford reported that shortly thereafter, two males (later -

identified as Giovanni Moreno, a juvenile, and Adrian Ibarra-Raya)
- headed for the back door. (RP 89:16-25; CP‘73; CP80.) While Officer
Morford was working at the home’s rear entrance, Officer Burnett was
heading toward the front.door. (RP 88:20-22; CP 136.) .- The residence had.
only two doors. (CP 79.) Officer Burnett knocked. (CP 136.) - o '
The boys were-headed toward the back door. (RP 90; RP 115 :23 J)
Officer Morford admitted that it was possible fhat-the boys spotted him
: peermg through the window at the backdoor and were responding to him.- -
(RP 90; RP 115:23; RP 128:16- -18.) Officer Morford then raised his
police-issue . flashlight and pointed it toward the boys. (RP 90:9; RP

117:10-202) His purpose in so raising the flashlight was to disorient and
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intimidate the boys. (RP 90:4-14.) The Officer explained his use of the

flashlight was not for light, but rather because
there is one of me and two of them. So I was out numbered.
Number two, it is a pretty bright flashlight. A lot of times, by
shining a flashlight on them or toward them, it kind of disorients.
them for just a half-second and it gives me kind of an advantage,
being it allows, it gives me kind of an advantage, kind of a little bit
of a startle affect, and ten if I give them an order they tend to obey,

kind of as a -natural thing to obey it, before they decide to do
anything else.

: The lights were on in the, in the, there was light in the, in the
kitchen at the time, but this is a standard thing that I always do. I
mean it’s a tactic we use to shine a light on somebody like that. It

kind of offsets their advantage a little bit, and it kind of hides me
too.

(RP 90:4-21.)

The boys never left the home. (RP 116:15-17.) After opening the
. rear door, rather than questioning the boys at that time as to who they were
in an attempt to ascertain whether they were, indeed trespassers Officer
| Morford ordered the boys to turn around and march back through the
home he followed them through the house (RP 91:20-22; RP 117: 4; RP -
| 138:13-25.) He reportedly did not question the boys prior to entering the "
home because he usranted “to get everybody in the sarne spot so that We.
could control the s1tuat1on before [he] started asking anybody anythmg w

(RP 138:20-22; RP 139:1-12.)
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. Officer Morford ordered the boys to lead him to the front room.
(RP 117:4.) Two juvenile girls (Elidah Ortega and Tatiana Mandujano)
remained in the living room on a couch while the boys headed to opén the
back door. (RP 15-19; RP 118:8-11.) Ms. Ortega reported hearing the
‘door open. (CP 86.) She reported hearing Officer Morford immediately- |
-order the boys >to raise their hands. (Id.)

Officer Morford’s narrative supplies Vita.14information» as to what
happéned nek-t: '

When the boys opened the back door, I challenged them: I
ordered them to stay in the house, to prevent their leaving. before
we could complete our investigation, and to go back through the
kitchen to the front room where I saw them come from at first. -
This was to contain any one else that had been with them in the
front room, with them. Then, I ordered one of them to open the

- front door to allow entry by Officers Burnett and Martindale.
(CP 134; see RP 92:20-25; see also RP 92:20-24.)

It is undisputed that while in the home, Mr. Ibarra-Raya and Mr. - - . -
Moreno surrenderéd to the authority of the officer. (CP 80; CP 134;)
Officer Martindale next heard Officer Burnett “advise that the‘ front door -
was opened.” (CP 138; RP 142:15.) Officer Burnett reported that it was
Mr. Moreno who obéned the door. (CP 136; CP 80.) No officer requested
\. permission of any individual to enter the home, but each entered. (CP 81.)

Upon Officer Martindale’s entry to the home, he observed the two males

standing in the middle of the front living room with their hands raised. = -
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. (CP 138; RP 143:3-6.) Two juvenile females were sitting on the couch in
the room; they also had their hands up. (CP 138; RP 118:14.)

Nowhere in the record is there any indication that there was any
sign of forced entry such as broken windows,‘ pry marks,. or damaged
-~ doors. Nowhere is there any indication that the officers conducted any

intefviews of the Pedrozas prior to the entry. Nowhere is there any
indication prior to the entry that the officers ever questioned who owned
the home, or that Mr. Ibarra-Raya was advised of his right to refuse the:
search, to limit the scope of the search, or to terminate the search.

‘Nonetheles.s’, Ofﬁcer Morford- and his colleagueg conducted ‘an’

immediate, warrantless, sweeping search'of the prémises. (RP 93:9-14;
CP 138; CP 140; CP 142.) Money, alcohol, and somé marijuana were
'located in the home. (RP 10-25; CP 138; CP 140; CP 142) Addltlonal
_ ofﬁcers were then 1nv1ted to the res1dence to assist in the investigation.
- (RP 95:13-96:1.) The occupants were handcuffed and “de’tained.” dd.)y
After the intrusion -and detention of the occuia‘ants, Officer Burnett -
Vwalv_s the sole officer who recognized the mistake. . He expléip'ed “[bly this
time, I was starting fo believe that Ibarra was ok to be [in the house].” (see
id. at 10.) Nonetheless, the “protective sweep” of .the residence revealed,‘
in addition to the marijuandsﬁbstance on the counter, large quantities of

cash in various personal areas within the home. (RP 10-24.) At about this
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same time, a revised report issued through dispatch that the truck had been
erroneously reported to the officers as stolen. (RP 96:5.)

Thereafter, Sefgeant Moses arrivedl on site in response fo Officer
’ Morford’s contact. (RP. 96:14-16.) He was led through’ the- home and
shown'whaf the investigating officers had located. (Id.) The Sergeant
directed the immediate arrest of the individuals within the home. (RP 18-

22.)  Thereafter, Detective Buttice arrived on scene. He too was shown

the fruits of the investigation of the responding officers. (RP 97:3-4.) -

By that time, Detective Allessio had additionally arrived at the residence.
(RP 195:13.) He also entered the home to join the discussioﬁs with the
other officers about the large amount of cash anci other evidence fhat had
been found in the house. (RP-195:16-19.)

Together, the officers — who were all gathered inside the home —
decided it was time to request a search warrant. (RP 97:5-6.) - Sergeant -
Allessio and Officer Morford Waited at the residence until Detective -

‘Buttice returned with the warrant. (RP 196:8.)

B. SEARCH WARRANT ISSUED AGAINST HOME

A search warrant was obtained based upon the evidence gathered
via the résponding officers’ investigations. (RP 242:1-20; CP 58-65.) The "
fruits of that subsequent search resulted in séizure of money, a medallioﬁ, |

a baggie of white powder behind a couch, seizure of the marijuana, and -
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testing of the suspicious substances. (RP 97:18-100:9; RP 196:10-210:4;
RP 243:8-281:7.) ‘The search‘further resulted in the seizure of more 'than
$400,000 in cash from the home. (RP 221:23-24.) No weapons were ever

- found in the home. (RP 126:15.) Following his arrest, Mr. Ibarra-Raya
was questioned within a few hours following initial police contact. (RP .
235:6.)

According to police officials, the money seized from the home was
forfeited because it was proceeds of drug activity. (RP 222:1-24.) Indéed,‘
-the officers ultimately took the position that Mr. Ibarra-Raya did not have -
constructive possession of the money in the home, but did charge him as
being in constructive pos_se‘ssion of the two forbidden substances in the

home: cocaine and marijuaﬁa. (RP 221-223 ;lCP 25-26.)

C.  GILBERTO IBARRA-CISNEROS

While Mr. Jbarra-Raya was being questioned at the police station,
his brother, Mr. Ibarra-Cisneros, -wés trying to reach him by cell phone.
(RP G.I.C. 262:25; RP G.I.C. 263:1-23.) There Waé some urgency in the
contact, as the boys’_ mother was ill and Mr. Ibarra-Cisneros wanted an
update regarding her condition. - (RP G.I.C. 262:14-22.) He dialed the
number multiple times. (RP G.I.C. 263:21.)

On one occasioﬁ, a man answered in Spénish. (RP G.I.C. 263:22.)

‘The man claimed that Mr.. Ibarra-Raya was in the bathroom. (RP G.LC.
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265:24-25.) Mr. Tbarra-Cisneros believed a joke was being played on him,
- as Adrian had done that in the past. (RP G.I.C. 264:20-25; RP G.I.C.
265:4-14.) He continued to try to call and the same person continued to
answer.. (RP G.LC. 265:21-25.) At one point, he joked back with ‘the
caller, saying that he would “put a bullet between his eyes” if he could niot
-»speak with Mr. Ibarra-Réya. (RP G.I.C. 139:8-14; RP G.1.C. 266:5-13.)
However, Mr. Ibarra-Cisneros ultimately Becamé serious and insistent
~with the individual answering the phone that he needed to speak to his
brother.. (RPG.I.C. 264:10-12.)

Whatf‘ Mr. Ibarra-Cisnerbs‘ did not know at that time is that the
person answering the cellular telephone Was an bofﬁcer, Agent Palacios.
V(RP G.i.C. 137:179-257 ) '(5fﬁcérs had’ éeized the telrepho‘ne? from his brc_)ther"
as a result of the search within the Ibarra-Raya homé, and the phone was

~.now in the control of the police officers at the police station. (RP G.I.C. . -
137:13-13.)

Agent Palacios arranged Wlth Mr. Tbarra-Cisneros to meet at a -

local parking lot of a superrriafket. (RP G.I.C. 139:15-23; RP G.IC.. .
\266:19-25.) Mr Ibarra-Cisneros traveled to the market with a friend (who
was driving), but they decided the meeting was a prank, so they left the
parking lot to return home. (RP G.LC. 267:1-5.) Officer Harris was

waiting in the parking lot, and spotted Mr. Ibarra-Cisneros leaving.: (RP -
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G.IC. 154:17-21.) He watched the boys abruptly turn toward the Blue
Mountain Mall. (RP G.I.C. 155:1; RP G.IC. 156.) Reportedly, the turn
occurred- because the driver decided he needed to use a restroom, so the
car diverted toward the mall. (RP G.I.C. 267:8-25.)

Officer Allessio then took over following the boys. (RP G.I.C..
160:19.) Upon arrival at the mall, the driver parked in a public lot behind-
the mall. (RP G.LC. 268:6-15.) While the driver went into the mall, Mr.
Ibarra-Cisneros .waited, first sitting in the truck, then exiting and
wandering  around the parking lot while he waited. (RP G.L.C. 268:16—
269:12.) He watched a car pass, but did not have any idea that it
contained police officers. (RP G.LC. 269:20.) Finally, he leaned against
7theﬂtruckr'-t0”wait. (Ici;) _i . T

Suddenly, officers appfoached’ Mr. Ibarra-Cisneros with ‘drawn
-guns. and told him to remove his hands from his pockets.:_» (RP GIC.- -
164:12-18; RP G.IC. 272:12-18; RP G.LC. 276:6-19.) As the officers
drew nearer, they-again asked him to remove the hand remaining in a
pocket, which he did. (RP G.I.C. 166:8-14.) As the hand was removed
. from thé. pocket, Officer Allessio was watching the hand carefully. (Id.) o
He did ‘not observe the boy drop anything. (Id; RP G.I.C. 166:18; RP

- GI.C. 177:3-21.) He never saw the boy with ‘the ‘baggie. Id.)
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“Nonetheless, Mr Ibarra-Cisneros was charged with its possession. - (RP
G.I.C. 278:9; RP G.I.C. 167:1-6.)

Mr. Ibarra-Cisneros was handcuffed; when he asked why he was
being arrested, the officer pointed to the ground where there was a small
baggie containi‘ﬁg white material. (RP G.I.C. 278:9; RP G.I.C. 167:1-6.)
‘Mr. Ibarra-Cisneros argued with the-ofﬁcer, explaining thaf there was a
car nearby in the parking lot to which the baggié could be attributed. (RP
GI.C.278:25)

Mr. barra-Cisneros told the officer that the law did not require him
to take responsibility for the object unless it could be connected to him,
and since it could not, he was not willing to be blamed for it. (RP G.LC.
279: 8-12.)" Later, officers would claim these statements constituted a.
confession. Mr. Ibarra-Cisneros disagreed wnh that charaéferization. (RP
- GIC.279:8-12.)..

Mr. .Ibarra-Cisnéros was charged with possessing cocaine. (CP
G.I.C. 18-19.)- After pleading not guilt}lf, a trial was scﬁeduled. (CPG.IC.
36-38; CP G.I.C. 50.)

/

/
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D. PROCEEDINGS BELOW

1. Motions to Suppress and the Ibarra-Rava Trial

A trial on the charges against Mr. Ibarra-Raya wasl initially -
scheduled for September, but was thereafter continued to November 13,
2006. (RP 3; RP42.)

.- - By September 7, 2006, Mr. Ibarra-Cisneros placed the State on
notice of his intent to seek suppression of the tainted evidence, and to seek
dismissal of the charges against himself, as the evidence on which the.
charges were premised-had been gathered only as a resﬁlt of the improper
search of the Ibarra-Raya residence. ((CP G.I.C. 41.) ' He joined in his
brother’s motions to suppi_'ess all evidence obtained fhrough the
- warrantless search and the fruits thereof. (CP G.1.C.47-49.)

Prior to trial, Appellant Adrian Ibarra-Raya brought a motion to’
suppress all evidence obtained through the warrantless search. .(RP 5-41.) -

The motion was primarily premised upon the police reports themselves.’

(CP 186-213; CP 181-82.)  The lower court requested some limited -

- testimony, and that was provided through one of the responding officers.

- (RP 14-27:19.)
During testimony, Officer Morford admitted that he had
“traversed” Appellant’s front yard to locate the VIN to the pickup parked

in the home’s driveway. (RP 20:2-6.) He admitted to using his flashlight
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to look in-the truck. (RP 21:6.) The officer gdmitted thaf the home, upon
arrival, had its lights on as if a party was going on. (RP 26.) All this
investigation was the result, according to the officer, of a report that thé
. home was “vacant.” (RP 24:1-9.) The court refused to bpermit inquiry into
the erroneous informatior_1 fhat was relayed from dispatch to the
responding officers (RP 24:10-25; RP 30.) After it became clear that there
was no imminent danger observed in any manner by the responding
officers, the court below abruptly ended the testimony. (RP 27:20-22.)
| Following testimony, the motion to suppress was denied by the
trial court. (RP 37:1-12.) The trial court admitted concern about the
officers traversing the yard to obtain the VIN of the parked vehicle. (RP
38:12-24.)'° However, the Court ‘ruled that the ofﬁcers‘ had. “basically-
. stayed on the sidewalk.” (RP 38:15-16.) As to the entry of the home, the
. lower,c_oui’t relied-on the officers having watched the lights turn out upon - -
their approach. (RP 39.) Officers later disputed this. (RP 7-13.) The
- lower court forgave the intrusion due to officers’ good: faith concérn about
the circumstance;s involved with the “vacant” home. (RP 37:8-12.) '
While admitting that the matter was “razor thin,” the lower court
 ruled that the officers could legitimately rely in good faith on the reports —

even if erroneous ~ from dispatch.” (RP 37:2.) This, despite the

- % During this hearing, an exhibit marked as #1 was drawn by the ofﬁcer and admitted
into evidence. (RP 16-17; RP 23: 16)
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understanding of all pa;‘ties that binding precedent refused to apply a good
faith exception even to search warrant, let alone to verbal communications
among law enforcement officials. (RP 15-21.) Indeed, the lower court -
recognized this conflict, and admitted that “we may well be making some
. new law_ here.” (RP 36:25-37:1.) The lower court admitted that a
reviewing court may: disagree with his ruling. (RP 41:10-11.). Competing -
proposed orders were later presented to the Court for entry. (RP 394; 355-
61; CP 365-69.) The lower couﬁ adopted without éxplanation the State’s
proposed order. (CP 316; CP 365-69.)

A pre-trial hearing in the Ibarra-Raya matter was scheduled for
* November 8, 2007, the day following the suppression hearing. (CP 275.)
There, Mr. Ibarra-Raya requested a continuance of the trial to permit .
adequate time to prepare a motion for reconsiderationACOm'.petent_'ly. The -
. motion_was denied. (Id.)

- A subsequent motion to reconsider, or in the alternative to reopen

the record on the exclusion motion, was filed on November 13, 2006." -

(CP 275.) It was brought pursuant to the lowef court’s application and
extension-of U.S. v. Leon, and provided additional information “as to the
problems with that ruling. (CP 174-75; CP 275.) . M. Ib'arré-Raya also
submitted new evidence, explaining via a declaration that the officers had

- in fact crossed a fence and opened a gate to enter the backyard and that he’
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and Mr. Moreno had responded to the backdoor because of the sound of a
doorbell. (CP ‘1_81—82.).

The motion to suppress was alsé renewed via the motions in limine
filed prior to the Ibarré—Raya trial. The court denied that motion. (RP
- 190:.13-21; CP 226.)' . However, the cdurt did not address the motion for

- reconsideration filed the same day. - Other motions in limine were

~ discussed pretrial, off the record. The order entered reflects the Court’s
- rulings on Appellant’s motions. (CP 183-185.) |

- The State bégan the presentation of its case through Robert Heegel,

a scientist who confirmed that the substances found in the Ibarra-Raya

home were marijuana and cocaine, respectively. (RP 79:9-22.) The

Appellant objected to the cumulative admission of the laboratory report,

. since the testimony alfeady revealed the character of the substances. (RP

. 78: 22-25.) The objection was overruled. (RP 79:1.) Officers Morford, .

- Martindale,  Sanchez, Allessio, and Buttice testified further on behalf-of -

. the State. (RP 80-320.)

Officer Morford was questioned about the erroneous information
_from dispatch. - (RP 103:1-16.) Even at this point in proceedings, the -
officer denied that the inforrhation had been wrong, claiming instead; “Not
for me, it wasn’t.” (RP 103:3-5.) Thereafter, the court refused to permi;t

cross-examination involving the erroneous report, even as it pertained to
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the officers’ credibility or whether the investigation had been thorough
and accurate. (RP 103:17-110:11.) Ultimately, the court ruled that

- quite frankly, whether or not they had been given the whole story or

not at this point it doesn’t matter because they went into the house and -

- found the drugs. Whatever he would have been told earlier has.no .

bearing now, because regardless of whether there was a vacant house

or not it doesn’t take away from the fact that drugs we’re in the house
and $400,000 were in the house. So what is there to 1mpeach‘7 '

(RP 109 13 ’1 )

Durmg Officer Morford’s testimony, a photograph of the drugs
allegedly found in the home was admitted over the obJectlon of Mr.
Ibarra-Raya. (RP 132:21.) This photo was admitted even though the
off1cer testiﬁed that the nhotograph did not comport With his memory of"
how the substances were situated. (RP 132:5-10.)

At the conclusion of the first day of trial, the State reversed itself
on an agreed nrovision within the Appellant’s Motion in Limine (RP
180: 19) The State mdlcated that it now Wanted to brrng in ev1dence of a
larger crnntnal enterldnse reportedly to give cred1b1hty to- why there
would be so much money in the home. (RP 182:11.) The Court perrmtted
the change of posmon mid-trial and held the relevancy of the evidence
outweighed its h1gh1y .I:Jrejudici‘al nature. (RP 194:10-19.) Mr. Ibarra-"
Raya s renewed objections were rejected the next day prlOI’ to testrmony

being offered (RP 187 1 —-190: 12)
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A new motion to suppress the evidence was brought the second
-day of trial. (RP 190:22-26.) This was a result of the previous day’s
Atestrmony wherein the officers denied-any emergency preceded the1r entry
into the home and Wherem they admitted to further encroachments on the
' -re51dence than before (Id.) The lower court surnmarlly den1ed the motlon
“®RP 191:12)

Also on the second day of trial, the testimony of Detective Allessio
helped to- explain the strong effort the State was placing behind this trial.
He explained -that the 'potential forfeiture of more than $400,000 cash in-
fa\ror of the Waila Walla Police Department was on the lrne. (RP 22.2:'22‘-"
24.) Indeed, the forfeiture matter overshadowed the criminal trial, as but
for the money, the crin;rinal proceeding involved fairly small amounts of
illegal | substances. (RP '221:20-22.) | bespite the claimeo oonthcting :
positions.of the officers on the legal issues, the trial court prevented Mr. . -
Ibarra-Raya from entering into evidence any docnnrents relating to the
forfeitnre. P 226:9-'16- RP 230:1-18; RP 331:11) |

Ultnnately, the State was unable to present any evrdence shovvrng
| that any of the home s occupants had been given, had handled, or had’ :
used, any marijuana. (RP 324:15-25.) The State was unable to present
any evidence regarding who had brought the marijuana into the house.‘

(See, e.g. RP 118:24-25; RP 119:3-4.) The State was unable to present
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any evidence that Mr. Ibarra-Raya knew the cocaine was behind the
couch. Instead, testimony showed that it was more likely one of the gir]s
who hid it there. (RP 118:24-25; RP 119:1-5.) No evidence was submitted
showing any of the individuals in the house used, handled, or delivered, or
intended to deliver, any of the substances. (RP 326:17—25 D

Prior to thé matter being submitted to the jury, the Co'urt rejected
Defendant’s proposed jury instruction as to constructive possession in
. favor of the State’s. (RP 331:24-332:19; CP 2;22-254.) Following
deliberation, Mr IBarra—Raya was convicted of two violations of the |
Uniform‘ Controlled Substances Act, first by posseésing cocaine - and
second, by possessing marijuana with the intént to distribute it. (RP 383:
- 10-15; CP 260.)

Motions. for a ruling on the’ previously filed motioﬁ for
reconsideration, dismissal, and/or a new trial were brought by Mr. Ibarra-
Raya.on November 20, 2007. (CP 274-289.) Again, this was joined by
Mr. Ibarra—Cbisneros., '(CP'G.I.C. 65-66.) In support of his ‘motion, Mr.
‘.Ibana-Raya- ’for.ward‘ed fo the lower court a rec_ent-casé v\entitled Ffunz- v.
,Cz'ly of Tacoma, 468 F.3d 1141 (9" Cir. 2006), by providing the citation,
the printed decisiop; the hearing transcripf, and a recording of the hearing
before the Ninth Circﬁ»it. (Id.) There, the Ninth Circuit had been outraged

at a similar fact pattern. .(CP 276; CP 283-88.)
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The lower court issued an oral ruling on the 11/20/07 motion while
proceedings. were underway in the companion case to Mr. Ibarra-Raya,
that involving Mr. Ibarra-Cisneros. (RP G.I.C.255:18.)!" - The ruling was
intended to encompass both the Ibarra-Raya case and that of Mr. Ibarra-.
.ACis.nero's. “(RP G.I.C: 255:18.) The lower court again recognized this
matter would ultimately be decided by an appellate court, but continued to
deny the renewed motions to reverse on the issue of suppression, largely
because it believed — despite fhe officers’ own admissions — that they were
intending. to stop an in-progress burglary when they forcibly entered the
Ibarra-Raya home. (RP G.I.C. 254:18 —255:18.) |

Sentencing was scheduled for December 4, 2006. (RP 386.) A
Judgment and Sentence was issued fhat day. (CP 291-305.) When Mr. -
Ibarra-Raya requested a stay of the sentence pending appeal, the motion
. was denied. (RP .391:5.) A timely appeal to this Tribunal. issued - .

-thereafter. (CP 317-335; CP 375-79.)

2. Ibarra-Cisneros Trial
Mr. Jbarra-Cisneros’ trial was scheduled to begin the week:
following his brother’s. Prior to trial, the parties discussed the defendant’s

. motions in limine, which included a renewed motion to suppress evidence

' It appears this portion of the ruling was inadvertently not printed within the transcript
involving Adrian Ibarra-Raya, despite the Court’s intent that the ruling would encompass
both cases.
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obtained in violation of constitutional protections. (RP G.I.C. 58; RP
G.I.C. 80:20 — 85:6; CP G.I.C. 123-27.) The order entered reflects the
Court’s rulings. (CP G.L.C. 127-29.)

Before trial, Appellant additionally brought a Knapstad** motion to -

dismiss the charges based on insufficiency of the evidence to establish-a -

prima facie case of possession; (RP G.I.C. 88-110:14; CP G.I.C. 107-18.)
The trial court denied the motion. (RP G.I.C. 109:15-110:12.)*

The -State began the presentatioh of its case through Starlite
. Buchholz, a scientist who confirmed that the substance found in: the
parking lot was cocaine. (RP G.I.C. 125 £20—131:25.) She confirmed that
there was no scientific evidence whatsoever linking the bag to Mr. Ibarra-
Cisneros. (RP G.I.C. 133:1=135:10.) Officers Palacios, Harris, Allesio,‘
Reyna, and Buttice testified further on behalf of the State. (RP G.1.C. 136
-239:18) | “

At ho time did the State show anything but proximity to ‘connect
Mr. Ibarra-Cisneros to the baggie. No evidence was presented suggesting

that Mr. Ibarra-Cisneros used, carried, or intended 1o distribitte the baggie. -

2 State v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986).

¥ Prior to the start of testimony, Mr. Ibarra-Cisneros waived the Rule 3.5 hearing. (RP
‘G.I.C. 85:9 — 86:24.) The transcript submitted for Gilberto Ibarra-Cisneros -erroneously
contains the testimony from the CrR 3.5 from the Ibarra-Raya proceeding. (RP G.I.C.
41-57.) ‘ :
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No officer saw him drop it, throw it, or move it. The State never charged
the driver of the truck with any crime. (RP G.I.C. 143:11-12))
After the conclusion of the State’s case-in-chief at trial, Appellant-

again moved for the trial court to dismiss the charges for lack of evidence.

RP G.I.C. 241:16 = 249:12.)  Again, the trial court declined. (RP GI.C. -

-249:12.)

At the end of the first day of trial, the lower court additionally
issued an oral ruling on the Ibarra-Raya -and Ibarra-Cisneros joint motion .
to reconsider the denial of suppression of evidence. (RP G.I.C. 249:13- -
-255:18.) The ruling ‘was intended to encompass both the‘Ibarra-Raya case -
~and the Ibarra-Cisneros matter. (RP G.IC. 255:18.) The court again
‘recognized this matter would ultimately be decided by -an appellate court,
but continued to- dény the renewed motions'to reverse on the issue of
_ sﬁppression, largely because it believed — despite the -officers’ own.
- admissions — that-the officers had acted to stop what they believed to be an
in-progress burglary when they forcibly entered the Ibarra-Raya home.
(RP G.I.C.254:18 — 255:18.)

On the second day of the trial, Mr. Ibarra-Cisneros testified. (RP
G.I;C.. 260-290:21.) He flatly denied any connection with the baggie.
(RP G.IC. 289:19—290:3.) Mr. Ibarra-Cisneros explained' that prior to his

arrest, he had been standing in a public parking lot, waiting for his friend
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. to return- from the restroom. He testified that prior to the officers’
approach with guns drawn, he had no idea that they were near. (RP
G.I.C: 269:20.) Moreover, he testified that he was in alcohol treatment °
- and was in compliance with treatment. (RP G.I.C. 283: 14 — 284:6.) He.
had been in treatment because he wanted to be healthy before his
girlfriend delivered his son. (RP G.I.C. 289:13.)

‘The matter was given to the Jury Mr. Ibarra-Cisneros was
convicted of one violation of the Uniform Contfolied Substances  Act -for
possessing cocaine. (RP G:I.C. 352:13; CP G.I.C. 145.) . Sentencing was
- scheduled for December 4, 2006. (RP G.I.C. 362; CP G.I.C. 151.) A
Judgment and Sentence was issued that day. (CP G.IC. 152-164) A
.timely appeal to this Tribunal followed. (CP G.I;C. 173-88.)

V.  ARGUMENT IN FAVOR OF REVERSAL OF :
CONVICTION, SUPPRESSION OF EVIDENCE, AND
. ... DISMISSAL OF CHARGES BASED UPON VIOLATION
OF CONSTITUTIONAL SAFEGUARDS
When Ofﬁcers Morford, Bumett and Martmdale crept 1nto Mr. -
iIbarra—Raya s yard, sp1ed through his rear wmdows looked for the VIN of
the pickup in his dr1veway, and then forcibly entered his home in the -
mictdlé of the night, | they violated sacred constitutionat protections. in

contravention with their duty. After all, law enforcement officers have .

sworn to preserve rather than violate individual constitutional  rights.
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Ermine v. City of Spokane, 143 Wn.2d 636, 648, 23 P.3d 492 (2001); State
V. C’ook,~125 Wn. App. 709, 106 P.3d 251 (2005) (explaining officers are
held to high standard of conduct); see RCW 36.28.010. When such a -
sacred promise has been violated, the law requires sure and certain action:
suppression of wrongfully obtained evidence and the fruits thereof. Wong
Sung v. United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963);
State v. Lampman, 45 Wn. App. 228, 232, 724 P.2d 1092 (1986); State v.
Chrisman, 100 Wn.2d 814, 819, 676 P.2d 419 (1984). The trial court
refused to suppress the evidence obtained through this violation, and
therefore committed reversible error.

Throughout the proceedings below, there has been no question that
if the evidence gathered from the Ibarra-Raya home was suppressed; that

. the evidence against Mr. Ibarra-Cisneros must also be suppressed. But for-

~ the intrusion linto Mr. Ibarra-Raya’s home, officers would not have .~ -

gathered the evidence used to convict Mr. Ibarra—Cisneros. Beoause the
oeﬂular telephone constituted the sole connection between the Ibarra-Raya ‘
home and Mr Ibarra—C1sneros if it vtere supptessed as. Wrongfully
obtamed then all the fruits that blossomed from the seizure - would be
suppressed as well The charges against Mr. Ibarra-Cisneros would be

d1sm1ssed.
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Because government officials improperly intruded into Mr. Ibarra-
Raya’s home to investigate a crime absent a warrant or an applicable
exception to the warrant requirement, suppression of all illegally obtained -
evidence and its fruits was mandatory. The trial court’s decision to
disregard this mandated exclusionary rule constituted eﬁor.

Perhaps more importantly, the lower court’s ruling-sends ‘a
- message to law ehforcemeﬁt officials that such warrantless intrusions on
individuals® homes will be ratified so long as in the end, drugs or money,
or both, are found. This was neither a just, nor a sound, result.

A. STANDARD OF REVIEW DEMANDS REVERSAL OF -

CONVICTION, SUPPRESSION OF EVIDENCE, AND
~ DISMISSAL OF CHARGES AGAINST APPELLANTS.

Simply stated, the lower court’s decision to permit the introduction

of evidence seized in violation of State law must be rejected if our

Acoqs,t__itut_ignal pro_tgé‘qions are to have any meaning. In reviewing a trial, " L

court’s denial of a.suppression motion, the appellate court must determine
o whether sﬁb_stantial e&idence supports the findings of fact and whether the
findings suppoﬁ the cohclusions Aof_; law. State v. Dempsey, 88 Wo. App..
918, 921, 947.P,:2_c1 265 (1997). Substantial evidence exists when theré is
a sufficient quantity of evidence to persuade a fair-minded, rational person
of the truth ;)f the finding. State v. ﬁill, 123 Wn.2d 641, 644, 870 P.2d

313 (1994).
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Conclusions of law are reviewed de novo. State v. Mendez, 137
Wn.2d 208, 214, 970 P.2d 772 (1999). Where appellate review of the
application of the law to the facts is necessary, the review is de novo.
 Malted Mousse,‘[nc. v. Steimerz, 150 Wn.2d 518, 525, 79 P.3d .1154
(2003).

B. THE TRIAL COURT ERRED BY INTENTIONALLY

DEPARTING FROM EXISTING PRECEDENT WHICH
HAS LONG REJECTED A “GOOD FAITH”

EXCEPTION HERE FOR WARRANTLESS SEARCHES o

Each Warrantless search is presumed to be unreasonable under both
the F ourth Amendment to the United States Const1tut1on and (even more
SO u;nder) Article 1 § 7 of the Washington State Constitution.' See
Coolidge v. New Hampshire, 403 U.S. 443, 450-53, 91 S.Ct. 2022, 29

L.Ed.Zd 564 (1971); State v. Kypraos, 115. Wn. App. 207, 213, 61 P.3d

352 (2002). A person’s home receives the greatest constitutional

protectlon Sz‘ate V. Ross 141 Wn 2d 304 312 4 P. 3d 130 (2000) Staz‘e

V. Ferrzer 136 Wn 2d 103 115 960 P 2d 927 (1998). Ev1dence selzed in

' The Fourth Amendment to the U.S. Constitution guarantees the “right of the people to.

be secure in their persons, houses, papers and effects, against unreasonable searches and- -

seizures.” Even more stringent, Article 1, § 7 of the Washington State Constitution
provides that “No person shall be disturbed in his private affairs or his home invaded, .
without authority of law.” Washington’s Constitution provides greater protection to an
individual's right of privacy than that guaranteed by the Fourth Amendment because it .
“clearly recognizes an individual's right to privacy with no express limitations” and -
provides greater protection from the State’s intrusion of a home. State v. Parker 139
Wn.2d 486, 493, 987 P.2d 73 (1999). -
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violation of constitutional protections is subject to the exclusionary rule.
State v. Ladson, 138 Wn.2d 343,v259, 979 P.2d 833 (1999).

- This State does ﬁot forgive a faulty search even if the officers were
.acting in good faith. Walker, 101 Wn. App. at 1. This serves two
purposes: it upholds the State’s stringent protecfcions of citizen’s privacy
‘pursuant to Article I,-§ 7 of the State’s constitution. Jd. gt.ll'—1'2.' It also
serves to deter police miscqnduct. Id

.Oth'er juriscﬁctions extend forgiveness for a violation of thé F ourthv
.Amendment.where_ officers are acting in good faith reliance on a warrant
tﬁat facialiy cbmports with constitutional 'séfebgua.rds. | Id at 11 n. 26.
There, the court will ‘refuse‘ to apply the exélusionary against police
ofﬁce’rs‘- acting in good faith reliance on a search warrant signed by a‘
judge. ‘Id.;' US. v. Leon, 468 U.S. 8/97, 919-20, 104 S. Ct. 3405, 82
LEd2d 677 (_1984); Mass. v. Shepparél, 468 U.S. 981, 982;. 104'S. Ct; -

3424, 82 LEd 737. (1984). Washington, in contrast, has conéisténﬂ&
decli.ped to adopt fhis good faith rule, eveﬂ wheré a warrant has iSSued; ,
See Walker, 101 Wn. App. at 11-12.

More ifn?ortantly-, but .for .the Walfa ‘Walla Superior.CoﬁIt; no

jﬁrisdic‘tion;a has extended the' good faith to situations iﬁvolvi_ng lawl

enforcement ofﬁcefs’ otherwise good faith reliance on each other. Such

A

36



an application would void the policy bghind the exception altogether,
which is to target the deterrence behind the exclusionary rule.
However, where police officers working together without the
. benefit of a detached magistrate make mistakes or mistaken assumptions’
resulting in -violations of a community-member’s constitutional rights, -
Leon cannot save the search even in a jurisdiction which has adopted the -
good faith rule. Certainly, as applied to Washington jurisprudence, which
has. consistently and adamantly rejected this exception, good faith reliance
on a dispatcher’s erroneous report cannot forgive a search that violates
| privacy. Simply stated, the officers in this matter decided to descend upon
an occupiled home for a militaristic éssault without a justifiable reason.
The lower court’s decision to disregard authority that mandated
suppression of all tainted evidence constituted prejudicial error.
C. .. THE TRIAL COURT ERRED BY APPLYING THE
-COMMUNITY CARETAKING EXCEPTION TO
-PERMIT ADMISSION OF EVIDENCE. -
In its order refusing to exclude the evidence in this case, the trial -
court cited the “community caretaking” exception the warrant requirement
as justrfying the entry of the home without a warrant or probable cause.
, (CP 316; CP 365-59.) This constituted error.
After all, the “éommunity caretaking” or “emergency” exception

to the warrant requirement recognizes that police have a function aside
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from criminal investigation—namely to serve and protect the public. Link,
136 Wn. App. at 696. This “community caretaking” exception allows for
a limited invasion of protected privacy rights only when it is necessary for
police. officers to render aid or assistance or when making routine checks
on health and safety. State v. Thompson, 151 Wn.2d 793, 802, 92 P3d -
228 (2004).
For this exception to apply (and each exception is jealously and
- narrowly applied), the caretaking must be completely divorced from any "
criminal investigation. Link, 136 Wn. App. at 696. In contrast, when an
officer’s primary motive is to binvestigate a crime and not render aid, the
exception cannot apply. Id. Therefore, the officer’s motivation is the
linchpin. State v Bakke, 44 Wn. App. 830, 837, 723’ P.2d 534 (1986),
~ review denied, 107 Wn.2d 1033 (1987). |
N Ulti‘mately5 ._the -exception applies only when: (1) an ofﬁc_er
-subjectively believes that someone likely needs assistance fof.health and
- safety concerns; (2) a reasonable person in the same situation would -
similarly believe that there was a need for assistance; ﬁnd (3) there is a -
reasonable basis to associate the need for assistance vﬁth the place to be .
| searched. Thompson, 151 Wn.2d at 802. When the State invokes the
community caretaking exc¢ption, it must satisfy the reviewing court that

- the claimed emergency is not merely a pretext for conducting an
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evidentiary search. Lawson, 135 Wn. App. at 436. Here, the State cannot
satisfy this inquiry. Indeed, nowhere in the record does any individual
require assistance or caretaking. Thus, the exception does not apply.

After all, the emergency exception contemplates emergent
situations. For example, our courts have recognized the -existence of an
emergency where the premises contains “objects likely to burn, explode or
otherwise cause harm[.]” State v. Downey, 53 Wn. App.543, 544-47, 768
P.2d 502 (1989). .Police may therefore enter a home without a warrant
where “[t]he: need to protect or preserve life, avoid serious injury, or -
protect property in danger of damage justifies an entry that would
otherwise be illegal.”  Bakke, 44 Wn. App. at 854. Our courts have
applied this exception to homes suspected. of containing ‘meth’ labs. See

Downey, 53 Wn. App. at 544-47; Thompson, 112 Wn. App. at 787

(upholding - cursory . warrantless. investigation of .burn .barrels -on - -

defendant’s ‘pfoperty where trailer was believ_ed to be meth lab). *

" The community. caretaking excéption was recently evaluated by‘-'
State v: ‘Link, 136 Wn. App. 685, 150 P.3d 610 (2007). There, policé
ofﬁcérs ‘went to the defendant’s apartment based on tips that a possible
ﬁethmphétmﬁne lab was operating there. Lz’ﬁk, 156 Wn. App. at 688.:
The responding ofﬁ.cer.knew tha}t children were présent,— bénd he desired to

ensure their safety, but the court held that the officer’s -concern for the
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children could not justify his warrantless entry. Id. at'696. This was
because the officer’s: primary intent in going to the apartment Was to
investigate reports of a methamphetamine lab, not to protect children; thus
the officer’s actions did not fall under the exception. Id. The search Was
- thus improper. Id. ' Notably, that situation involved noble motivations:
protection of a child. Nonetheless, such a positive motivation did not
preempt constitutional protections. Likeurise, here the exception,is being
asserted merely as a preté_xt.

Here, at times, the record reflects that the officers claimed to be:
responding to a criminal investigation of a burglary or trespass in a vacant
house. (RP 86:1-2; CP 134.) Indeed, based upon sbelisf that lights had
gone off in the home and two boys opened ths back door for Officer -
Morford, the trial court found that officers reasonably believed a burglary

. or trespass was -taking place.-(CP.71.) . If so, then police. responded to .
- Appellantv’s- home to investigate these possible crimes. The intrusion -
therefore was not divorced from the officer’s criminal investigatory role.
That bespeaks a criﬁﬁnal investigation where the community caretaking -
- . exception could not be applied to avoid a warrant. Exclusion of all -+
evidence resulting from the intrusion would be mandated.

In contrast, if . the State suggests that it was relying on the

- community caretaking exception because its officers entered the home to
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render aid to the occupants, the facts of this record will not support the
assertion. After all, the officers confirmed through their testimony that
they heard noises coming from the home which sounded like a party. The:
~ officers never alleged that they heard screams, calls for help, cries or any
other noises which might make a reasonable person assume. that anyone
was-in danger. There could have been no reason for the officers to assume
anyone needed help in the manner that the | community caretaking
- exception anticipétes; and no reasonable person could conclude from
hearing a pérty that anyone was in imminent cianger to health or safety.
The ofﬁcers were called to investigate an uncorroborated noise-
complaint. That hardly substai}tiétes. an emergency. There was no report
of an emergency. Officers knew no person was in danger becausei they -
were (illegally) watching and listening to them. No explosion, fire, or
contamination- was. imminent. No dangerous suspécts were: fleeing the = -
residence. It was apparent that ﬁo- member of the community was in -
danger; therefore, this exception cannot apply.
N Additionally, the ofﬁcerf motivation in this case is suspect.- -
. Rather than rushing in to protect persons or property, the officers secretly
.. parked up the street and ran the VIN of the truck. Rather than “rescuing”
the oc,cupani:s of the home, the officers spied on them. Theré was not

caretaking. More likely, officers knew this home had been rumored to
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have questionable occupants and officers were seeking to obtain the
maximum amount of information. This was the perfect pretext.

In sum, the officers had no reason to believe that there existed a
risk to health and safety. Instead, the actions of the police took place
sqﬁarely within their roles as crimir;al investigators, not as emergency
guardians of v'h'e.alth and safety. For these reasons, the community
caretaking exception simply cannot be applied here. The trial court erred
by ruling it did. All evidence obtained through this warrantless invasion
of Appellant’s privacy should have been suppressed, and reversible error

was committed by the trial court when it failed to do so.

D. TRIAL COURT ERRED BY RULING THAT OFFICERS

HAD LEGITIMATE POLICE BUSINESS IN THE IBARRA- -

RAYA DRIVEWAY AND YARD AS PART OF AN
INVESTIGATION OF A NOISE COMPLAINT.

As a general proposition, police officers with legitimate business,

- when abﬁhg. in the ‘same manner as a reasonébly respectful -“citizen‘, are
permitted to enter the curtilage areas of a private residence which are
impliedly open, such as access routes to the house. Ross, 141 Wn.2d at’
312; State v. Rose, 128 Wn.2d 388, 392, 909 P.2d 380 (1996); Seagull, 95
Wn.2d at 902. Acting in that capacity, an officer is then permitted under
the “open view” doctrine to see that which can be seen by utilization of

one or more of the senses; that will not constitute a search within the
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meaning of the Fourth Amendment. Ross, 141 Wn.2d at 313, Seagull, 95
Wn.2d at 901; Young, 123 Wn.Zd at 182.

The lower court erred by finding that the officers were legitimately
on Mr. Ibaira-Rayafs property. When the officers entered the Ibarra-Raya '
dﬁveway past two o’clock in the morning to coﬁduct a clandestine search
of the white truck, they were not on the Ibarra-Raya property legitimately.
This is so because, without ‘a warrant, the law would permit them to
intrude Mr. Ibarra-Raya’s home within the confines of legitimate police
business only to the extent permitted a reasonable citizen. |

Here, the officers were sent to investigate a noise complaint. Even
assuming arguendo that the officers heard noises coming from the home
that viélated the 'ci‘ty;code, that would have pernﬁﬁed them only to follow '4
the impliedlyop'evn ac;:eés route difectly fo the‘m door of the home to
inquire of its occﬁpants to explain the source of the sound. See Ro&s.; 141
-~ Wn2dat312.

"Given the scenario, the officers had no legitimate rea'son'fo make
contact with the vehicle. After all, no allegation was made involving the "
pickup. Given the fact that the truck was parked on the home’s curtilage,
and given the late hour, the officers’ entry intQ the private areas of the
property and search of this truck was improper. Rather than m'ouhting an

assault on the property they located on their way to the doors, the officers
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should have acted directly to address .the noise complaint by proceeding
directly to the front door. That was their only legitimaté police business.
Likewise, there was absolutely no legitimafe police business that
warranted the .police. officers’ spying and eavesdropping from covert
vantage points in the Appellant’s yard. If the officers were present on the -
- property to investigate -the noise complaint, then they had a legitimate
basis to proceed directly to the front door of the residence. Theif diversion
from that direct route was impermissible. The decision to depart from the
access roufe and surround the home and peer in windows was illegal. -
Ultimately, no legitimate police business could be accomplished -
via the tactical‘approach chosen by these officers, and the trial court’s

 determination otherwise was in error.

- E.  TRIAL COURT ERRED BY FAILING TO RULE

THAT OFFICERS WERE NOT ACTING AS

- - REASONABLY RESPECTFUL CITIZENS. .
‘Clearly, ho-reasonably fespectful citizen would adopt these tactics.
In State v. Seagull, 95 Wn.2d 898, 902, 632 P.2d 44 (1981), our Supreme
Court forgave the warrantless search because the officer did not create an -
artificial vantage point from which to advance his observation and the
search occurred during daylight hours. Accordingly, the actions were

deemed reasonable based upon the totality of the ‘circumstances. In

contrast, in Ross, the officers made their observations at 12:10 a.m., and
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the majority found this particularly offensive. Ross, 141 Wn. 2d at 314.
Interestingly:, the concurring opinion in Ross suggests that, because bf the.
nature of the contact made by the police, the concurring members of the
Court would have disapproved of the police activity no matter what the
time of day. Jd. at 316-17 (J. Talmadge, concur). . |

Undoubtedly, the officials’ tactics on 'St. John Street were-
illegitimate and unreasonable. Under no circumstances would a
‘reasonable citizen cross and exterior fence and creep around the e‘xterior
of the home at this hour to peer in the windows and eavesdrop ovn private -
conversations. Indeed, such an unauthorized spy would potentially have
access to an occupant’s most intimate activitiés. The law forbids such an
outrageous, extr_eme, and embarrassing intrusion.

One wonders, if the officers truly were at the premises. at St. John
. Sﬁeet for the purpose of inquiring about an abated noise. disturbance, what -
were they doing: scanning the interior of the home to locate evidence of
contraband? Likewise, vwhat would they be doing attempting to:overhear
the conversations inside the home?

In line. with the Ross mgjority, Mr. Ibarra-Raya respectfully
requests this Court to rule that the officers responding to hlS home failed
to conduct themselves . legitimately and reasonably. Ultimately, the

militaristic and voyeuristic actions of the officers on this' night were
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nothing more or less than an illegal warrantless search. The lower court
erred by refusing to exclude evidence obtained through this violation of
- the appellant’s constitutional rights.

F. THE TRIAL COURT ERRED BY FAILING TO FIND THAT

UPON ARRIVAL, OFFICERS HAD NO REASON TO -.

BELIEVE THAT OCCUPANTS FACED ANY THREAT OR"
EXIGENT CIRCUMSTAN CE.

Whﬂe a warrantless search is ordina:fily uncbnstitutional, an
exception exists where, (a) in addition to probable cause to believe a’
serious. cﬁme has been committed, (b) thére aléo exith ;‘exigent
circurﬁstances,” making it impracticable to obtain a warrant. Welsh v.
~I/I/'z'sconsz'n,_ 466 U.S. 740, 749 n.11, 80 L.Ed.2d 732, 104 S.Ct. 2091
(1984) (indicating that exigent circumstances did not exist to make a-
warrantless home arrest despite thé dissipation of gvidence because minor
crime did not justify intfusion). Such circumstances did not exist here,
and theh trlal ébﬁﬁ’s refiisai to e>.<"clude evidence Was-i-n> erréf

Certamly, the “ex1gent cucums‘;ances exceptldn” can- not apply in
the absence of probable cause and exigent c1rcumstances This is because " -
our courts requlre this exception to be strictly construed. State-v. Jones, -

146 Wn.2d 328, 335, 45 P.3d 1062 (2002).”¥ The law forbids the State

5 State v. White, 135 Wn.2d 761, 769, 958 P.2d 982 (1998); State v. Hendrickson, 129
Wn.2d 61, 70-71, 917 P.2d 563 (1996); State v. Williams, 102 Wn.2d 733, 736, 689 P.2d
1065 (1984); State v. Houser, 95 Wn.2d 143, 149, 622 P.2d 1218 (1980) (quoting
Arkansas v. Sanders, 442 U.S. 753, 759, 99 S. Ct. 2586, 61 L.Ed.2d 235 (1979), and -
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. from using the exception as a device to undermine the warrant
requirement. Ladson, 138 Wn.2d at 356; State v. Johnson, 104 Wn. App. -
at 414, 16 P.3d 680, review denied, 143 Wn.2d 1024 (2001); Snohomish
. County v.- Citybank, 100 Wn. App. 35, 41-42, 995 P.2d 119 (2000)
-(forEidding law enforcement officers from seizing‘baﬁk accounts without
court order, eveh though the requirements may be time consuming and
potentially ineffective). Accordingly, the State beare a heavy burden to
.prove the warrantless search at issue falls Wlthm an established exceptlon
| See Johnson 128 Wn.2d at 447. This burden was not met here.

Here, this exception fails to preserve the evidence se1zed because
(a) the State of Washmgton Wholly falled to develop probable cause prior
to entry of the res1dence and (b) because ex1gent circumstances sunply |
did not exist. AccQ;'d1ngly, the trlal court should have excluded the
evidence.. | | |

1. Upon Forced, Warrantless Entry, Police Had No

Probable Cause To- Belleve Any Crime Was Assoclated: :

Wlth Home
First, ex1gent cucumstances did not exist in this case because
probable cause did not exist. This requires the existence of facts and

circumstances within the officer’s knowledge that establish a reasonable

explaining that the policy behind the exceptions provide for those few situations where

the societal costs. of obtaining a warrant far outweigh the reasons for prior recourse to a .

neutral magistrate).
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inference that the defendant is probably involved in criminal activity and
tﬁat evidence of the crime may be found at a certain location. State v.
Vickers, 148 Wn.2d 91, 108, 59 P.3d 58 (2002); State v. Thein, 138 Wn.2d
. 133, 140, 977 P.2d 582 (1999) (requiring a nexus between criminal
aeti\;ity, item, and place).

Here, officers had only an uncorroborated report ﬁom a neighbor
complaining of neighborhood noise. Such a call does not permit forced
entry because a mere complaint, without more, does not constitute:
:probable cause. | Instead, to establish probable cause, the officers Were
" bound to corroborate the report via appropriate gathering of informatiori
prior to entry. See Bakke, 44 Wn. App. at 830 (citing many examples of
cases where police conducted investigation). The .officers failed to
‘corroborafe the report here, and indeed, conducted no investigation as to -
the noise complaint at all. |

Nowhere. in- the record-is- there a report that the Pedrozas were -
1nterv1ewed regardmg theﬁ own experlence w1th the n01se. prior to the
officers’ entry. Nowhere in the record is there a report that the officers
completed any investigation at all other than obtaining &n erroneous report
. on the; status of the vehicle in the driveway, and then illegally surrounding
~ the ‘home to snoop for evidence of illegal actiVity. This did not amount to

_ probable cause for the officers to have believed that even 2 relatively - -
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minor violation of the noise ordinance had occurred. See State v. Ramirez,
49 Wn. App. 814, 746 P.2d 344 (1987).

The State was therefore unable to sustain its burden under the first
prong of the exigent circumstances analysis. Suppreseion -was therefore
mandated, and the lower court was in error by not doing so. = -

. 2. Erroneous Suspicion of Stolen Truck Fails To Provide
Probable Cause To Invade Home.

Even if police may have initially suspected that the truck parked
out51de the home was stolen, there was nothing to connect the vehlcle with
the mtenor of the home Thus, there was no basis to enter the home '
for01b1y Instead, the ofﬁcers had innumerable alternatlves they could
have obtained a warrant for the vehicle, they could have waited for an
inditfidAualto retu_m to the car to question him or her? or they coulcl have
'approached the home to question who owned the vehicle. See State v '
Muzr 67 Wn App 149 835 P.2d 1049 (1992) .

As a matter of law searohmg the Ibarra-Raya. home never should
have beeh an’ opt1on premised merely upon the concerns Involvmg the
trtick If such a -search were permitted then every ‘citizen Would be at risk
of warrantless searches should he or she live near a parked stolen car!

~ See Ramzrez 49 Wn. App at 819 see also Them 138 Wn.2d at 140
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3. Erroneously Communicated, Uncorroborated Report of
Trespass Fails To Establish Probable Cause: To Invade

-Home.

The lower court ultimately forgave the warrantless search based
upon an inference that the officers entered the home to stop a crime at a
vacant home. - This is not borne out in the record, as the officers heard a
party, not a crime.

Even assuming arguendo that the officers had suspected a more
serious or an engoing erime, they would still have been required to iaspect
and investigate'the circumstances to determine whether probable cause
ineleed exisfed to‘ suﬁport the suspicion. Had a reasonable investfgation
oecurred, they Would ha\}e learned that no probable cause existed. After
aIl there were no physwal signs of a break-in such as broken or forced-
;. open locks doors, Wmdows or fresh pry marks See Bakke 44 Wn App.
at 830 (upholding search that folllowed investigative work Where police -
interviewed neighbor, inspected physical signs of a-break—in, and observed

fresh, muddy' footprints leading to the house).!® Likewise, the police were

16 see also U.S. v. Cervantes, 219 F.3d 882, 888 (9™ Cir. 2000), cert. denied 532 U.S.
912, 121-S. Ct. 1242, 149 L.Ed.2d 150 (2001) (allowing warrantless search under
emergency circumstances if emergency requires immediate need for police assistance,
search not primarily motivated by -intent to arrest and seize evidence, and there is
reasonable basis to associate the emergency with the area or place to be searched); see -
‘also U.S. v. Erickson, 991 F.2d 529 (9™ Cir. 1993) (requiring suppression of evidence
where warrantless entry occurred following report of burglary, inspection by officer
revealing no physical corroboration of forced entry, interview by officer of reporting
neighbors, and no exigent circumstances); see also U.S. v. Castillo, 48 Fed. Appx. 611
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not told that the caller had witnessed a break-in or that suspicious persons
| were observed at fhe fesidence, nor did they interview the neighbor
" making the call, as théy had in State v. Bakke, 44 Wn. App. 830, 723 P.2d
"534 (1986); review denied, 107 Wn.2d 1033 (1987).
~This case most closely resembles State v. Morgm.)z', >5'8 Wn. App.-
733, 794 P.2d 1289 (1990), where Division II required that evidence
wrongfully obtained be suppressed. There, police conducfed a warrantless
search of the defendant.’s garage after aﬁiving at the home to interview the
defendant on an unrelated matter. ‘Police had attempted the interview on -
three previoﬁs occésions the previous week, but had been unable to find
the deféndant at home. This time, police observed a car parked in the
‘dri\}eWay in ffont.of the‘ open garage, and they also saw two other open
doors: one tc;' the basgment and another, a screen door. Based on.'th'ese"
observations, the police believed a burglary had been committed. Thﬁs,
the police searched thé garage, where they found several marijuana plants.
Only then did they‘knock oﬁ the back dobr, at which time they foﬁnd theb
defendant wés home. In its analysis, the court held that based upon the
totality of the circumstances, the warrantléss search was baseless. The

evidence was ordered suppressed.

(9th Cir. 2002) (perrmttmg evidence where officers received burglary call, and mspectlon ,
revealed physical signs of burglary).
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Here, officers acted even more unreasoﬁably. The hour was far
later. No physical evidence supported a belief any crime had occurred, let
alone a serious crime. Indeed, if the ofﬁcers actually suspected a trespasé, '
they could have directly approached the door, knocked, and questioned the
occupants from the exterior of the home. Instead, the officer marched
. forcibly into the home and ordered the home be opened for inspection to a
myriad of officers. Because there was absolutely no probable cause to
- believe that any crime, letvalone a serious crime, had occurred, the forcible .
entries and searches were illegal. By not excluding all evidence obtained
~ as aresult of the search, the trial couﬁ committed prejudicial error.

A review of the factual circumstances makes clear that a warrant
was feasible. . By'the Qfﬁcers’ ov§n admission, the guard was already
preéent, surrounding the home. Indeed, the lack of exigency is made clear:
from the officers’ _deqisién to delay approaching the house long enough to

-run a check on the-vehicle parked near the homg. There was simply no-
basis for exigency. -
| -Sim-ilarly,.the State could not establish exigent circumstances by
claiming a suspect was ﬂeeing. This is so because prior to the officers’
entfy, no one could identify exactly what any individual Wés suspeéted of
- doing. Likewise, the State provided no admissible evidence showing any '

occupant of the home was fleeing. After all, if the officer glimpsed a
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* person running inside the home from an illegal vantage point, that cannot
become a basis to claim exigency. Indeed, even if the evidence was
substéntively considered, there was absolutely no evidence showing who
was running nor the reason they were running, nor whether they were
running toward or away from a stimulus.!’

When weighing out the applicablé factors, it is abundanﬂy clear

that the officers were not justified by exigent circumstances in conducting

warrantless searches of the vehicle or home. Ultimately, this is exactly the -

sort of situation contemplated by a warrant. Officers are specifically
permitted to secure an item of personal property or an entire home,
thereby maintaining the status quo pending completion of an application
for a warrant. State v. Solberg, 66 Wn. App. .66, 77-78, 831 P.2d 754

(1992) (citing Segura v. United States, 468 U.S. 796, 104 S.Ct. 3380, 82

L.Ed.2d 599 (1984)). -The officers in this case did not follow this rule, and ...

the trial court should have suppressed the evidence obtained as a result.

17 1t should be noted as an aside that the mere fact that an officer may have . -
detected marijuana after entering the home forcibly does not forgive the illegal entry and

" warrantless search.  This is so first because such evidence, even when legitimately

obtained, would constitute only probable cause sufficient to obtain a warrant for the
search;: it would mnot constitute sufficient reason to invade a home' for a claimed
emergency. Notably, the odor here was not even legitimately obtained. Lest the State of
Washington attempt to excuse its intrusion into the Ibarra-Raya home on that basis, it
should be reminded that the alleged detection of the smell of marijuana occurred only -
subsequent to the forcible entry of the home. As such, it supplied no basis for the
forcible entry into the home and it therefore becomes only the fruit of an illegal seaich.
Thus, the odor cannot create exigent circumstances.
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G. BASED ON ERRORS OF TRIAL COURT, LOWER COURT
SHOULD HAVE GRANTED RECONSIDERATION OF THE
MOTIONS, SUPPRESSED THE EVIDENCE FROM THE
INVASION, AND DISMISSED ALL CHARGES.

A lower ‘court’s ruling on a motion for reconsideration is reviewed -
for an ‘abﬁse of discretion. Rivers v Wash. State Coﬁf of Mason Constrs.,
145 Wn.2d 674, 685, 41 P.v3d 1175 (2002). A trial court abuses its discretion
only if its ‘decisic‘)n ‘is manifestly unreasonablé, exercised én untenablé
grounds or is arbitrary. Harris v. Drake, 152 Wn.2d 480, 493, 99 P.3d 872
(2004) An appellate court will ﬁnd a decision mamfes’dy unreasonable Aif
the court, desplte applylng the correct legal standard to the support of the
facts, adopts a view that no reasonable person would take. Id Such a
legally untenable, unreasonable decision is present in the case.athand. Asa
result, reversal is éppfopriate. |

| The lower couﬁ -erred each time it declined-té reconéid_er the denial

>o.f. f;he ﬁaétion ;fo£ supp;essién ‘of wrongﬁﬂly—obtainé& évideﬁce : Most
| lnotably, followlng the trial testlmony of Officer Morford, it became B
pamfully obvious to all 1 m attendance that the officers had no fear that any |
occupant of the Ibarra-Raya home was in danger. (RP 86:11-12; RP 126 19-
22) Instead the ofﬁcers merely observed a 10W-r1der pick up in front ofa

house, Whlch alone ev1dent1y caused suspicions of the officers suff101ent to

spur them to contact dispatch with the secretly obtained VIN. »(RP 86:12-18;
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RP 112:1-25;RP 113:1-10.) After the truck was erroneously reported as
stolen, the ofﬁcers engaged in a militatistic assault upon the home. (RP
87:25; RP 88; RP89:1-14.) The egregious violations of constitutional
Asafeguards were evident m the testimony, yet at the insistence of Mr. Ibarra-
Raya that the ruhng should be reconsidered, the lower court could only
: mdlcate “I understand ” (RP191:1-2)) Thrs was annscarrrage of justice.
| Likewise, upon receiving the information regarding the Frunz v. City
of Tacoma, 486 F.3d 1141 (9™ Cir. 2006), decision, the lower court should
have understood the gravity ofi its error. After all, the lovt/er court readily
.accepte'd the explanations of law enforcement, where as the Ninth Circuit
berated the officers for their actions. This was especially notable because the
Ninth C1rcu1t rzvas applying the less restrictive federal standards, notthe strict

prov1s1ons of Artrcle I, § 7 of the State constltutlon Undoubtedly, if the

actions of law enforcement in Tacoma did not meet the standards of the - .

federal const1tut10n, the even more egreg1ous actions of the Walla Wall-a
Police Department could not meet the stringent requirernents of tne 'State
constitution - | | ‘.

The lower court should have been wrllrng to admit its error durmg 3
the pendency of the case. However, since it was unwrlhng to do so, the

Appellants have turned to this Tribunal for intervention.
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H. CUMULATIVE ERRORS REQUIRE REVERSAL F OR
ADRIAN IBARRA-RAYA

A conviction will be reversed on appeal if an independent review
shews that cumulatlve errors resulted in a trial that was fundamentally
unfair. - ln re Pers Restmzm‘ of Lord 123 Wn. 2d 296 332, 868 P.2d 835,
cla(zﬁed, 123 Wn.2d 737, 870 P.2d 964 (1994). The eumulatlve error
doctrdne applies “When there have been several trial errore that standing
alone may not be sufﬁc1ent to justify reversal but when combmed may deny
a defendant a fa1r trial.” State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390
(2000). To ‘obtain this relief, the appellant must identify the numerous
egregious errors and éhew how they prejudiced their trial. Lord, 123 Wn.2d
at 332.

Such cumulative error is present in the case at Bar. Indeed, had the
potential forfe1ture of $4OO 000 in favor of the City and the personal interest
' of the pohce ofﬁcers not been at stake in the proceedlngs the. Ibarra-Raya

hearings may have taken on a more traditional air. The charges themselves
Were fairly mundane. As it was, multiple groups of ofﬁcers attended the
hearings, creating a prejudicial environment where it was unlikely that

| jnstice could be eewed. B
The errors were many, major, and prejudicial. For example, the

lower court refused to grant Mr. Ibarra-Raya a continuance to permit the -
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competent filing of a motion for reconsideration. (CP 275.) This was plainly
to avoid having to revisit the fact that it had extended the application of a
good-faith except10n to this State in contravention of governing precedent
Such was plainly error, but when presented with the Appellant s proposed
- order, Whlch described the ruling in terms of precedent the lower court
refused to adopt the order proposed. (CP 355-61.) |

Later, When the testimony began to be favorable to. the defense, the
lower court permitted the State to reverse itself on an agreed motion n -
limine that had been put in place prior to the start of trial. (RP 194:10-19;

| RP 187:1 - 190:1'2.) It would have prevented the prejudicial introduction ‘of

 evidence of a large-scale drug operation involving methamphetamine and

cocaine. (RP 184:19-20.) This, despite the fact that Appellant was never
charged W1th dlstributlon of cocaine or methamphetamme This, desp1te the
fact that tlus was outside the County’s jurisdiction. The Court denied
‘ Appellant’s repeated obj ections to this change in posrtion Instead the court
'permitted vwdespread adm1ss1on of physmal evidence that had no bearlng:
whatsoever on the charges at hand. Admiss1on of ev1dence and testimony o
'related ‘to a W1de :.conspiracy-f was irrelevant 'and prejudicial to justice. 1’
Granting such "a motion was extraordinarily prejudicial.

Additionally,. during the proceedings below, the officers took the

position that money found throughout‘ the Ibarra-Raya home was not
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constructively possessed by him, even though the drugs were. (RP 226:9-16;
RP 230:1-18; RP-331:11.) The lower court refused to permit Mr. Ibarra-
Raya to impeach the ofﬁcers using written materials from the forfeiture
proceedings that were directly opposed to their position at the criminal -
proceeding: By refusing to admit the exhibits regarding  the forfeiture
proceeding, the llo'\bzver coprt prevenfed the defendant from arguipg the theory
of his case effectively. This was prejudicial error, and ser'ves as an example
w of the‘ eﬁvironment 1n which this tfial occurred.

. Finally, the lower court’s decision to refuse the proposed Jury -
Instrucuon that clanﬁed the application of constructive possess1on was error.
(RP 331:24—332:19; CP 222-25.) Again, it would have provided guidance
- to-the jurors as to the important factors at issue in-this case. Indeed, as to the

‘cocaine charge, had the Defendant’s jury mstructlon been g1ven a conviction
~would have been unhkely based upon the facts presented. The refusal of the -
Jower court to-adopt the instruction thus constituted preju'dicial error: "

: Taken together, it was clear that the Appellant was depied a fair trial.
I. RULING AS TO THE ADMISSIBILITY OF EVIDENCE
FOUND IN IBARRA-RAYA HOME DETERMINES

EVIDENCE THAT CAN APPLY TO MR. IBARRA-
CISNEROS

Throughout the proceedings below, there has been no question that

if the evidence gathered from the Ibarra-Raya home was suppressed, that
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the evidence against Mr. Ibarra-Cisneros must also be suppressed. But for
the intrusion into Mr. Ibarra—Raya’s home, officers would not have
gathered the evidence used to convict Mr. Ibarra-Cisneros. Because the
cellular telephone constituted the sole connection between the Ibarra-Raya -
home and -Mr. Ibarra-Cisneros, if it were suppressed as wrongfully
obtained, then all the- fruits that blossomed from the seizure wquld be
suppressed as well. The charges against Mr. Ibarra-Cisneros would be
dismissed.

When violations occur in searches and seizurg:s, the law r.equireis
sure and certain action: suppression of wrongfully obtained evidence and -
the fruits thereof. Wong Sung v. U.S., 371 U.S. 471, 83 S.Ct. 407, 9
- L.Ed.2d 441 (1963); State v. Lampman, 45 Wn. App. 228,232, 724 P.2d
1092 (1986); State v. Chrisman, 100 Wn.2d 814,A819, 676 P.2d 419
. (1984). In the case at hand, the trial court reﬁlsed to suppress the tainted - -

_evidence, and therefore committed reversible error. | |
Because gover_nmént officials improperly intruded into Mr. Ibarra- . -
_Raya’s private affairs, suppression of all illegally obtained evidencé~
flowing from the int.r,us.iqn Waé mandafory. Such wrongfully '-c.>btained.
evidence included that used to convict Mr. Ibarra-Cisneros. Thus, the trial
court’s ruling denying suppression and dismissal constituted error. The

Appellant turns to this Court for felief.
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J. SUFFICIENT EVIDENCE DID NOT EXIST TO CONVICT

GILBERTO IBARRA-CISNEROS BECAUSE THE STATE

DID "NOT PROVE CONSTRUCTIVE POSSESSION

BEYOND A REASONABLE DOUBT.

Despite the erroneous admission of evidence agaihst Mr. Ibarra-
CiSneros the State still should not have obtained a conviction. This is
becai;se there was'insufﬁment evidence for a reasonable Jury to conclude
: that he was in constructlve possession of the cocame A conv1ct10n must
be reversed for insufﬁcient evidence if no rational trier of fact could find
all elements .proved heyond a reasonable doubt. State v. Hickman, 135
B Wn 2d 97, 103, 954 P.2d 900 (1998). Looking at the ev1dence in the l1ght |
most favorable to the State the court must reverse the conviction if it ﬁnds-
insufficient evidence to support an element of a conviction. Id. . Such is
the case here. |

The crime of constructive possession of an illegal object exists
Where a person not in actual possessron has dom1mon and control over the
obJect or the place where the object was fouhd Stai‘e V: Chavez '-- Wn .
App. --, 156 P 3d 246 249 (April 12, 2007); State v. Sz‘aley, 123 Wn 2d -
'794, 798, 872 P.2d 502_ (1994). Exclusive control is not necessary, but
proxirniry alone to an illegal substance is‘ insufﬁcient Ato establish
constructive possession. Id. Mere suspicion that an illegal substance

belongs to. a suspect is also insufficient. /d. at 250. Instead, proximity
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must be coupled' Wrth other indicia of dominion and control to provide a
sufticient basis_for a charge of constructive possession. Id.. at 249.

In State v. Duncan, 146 Wn.2d 166, 43 P 3d 513 (2002), our
Supreme Court held that mere proximity to an open cold, half-empty :
'bottle of beer was 1nsufﬁ01ent even to estabhsh even probable cause to -
believe thatl constructwe possessmn existed. State v. Duncan 146 Wn.2d
166, 181-82, 43 P.3d 513 (2002). In that case, the defendant, Duncan was
approached by pohce in a public bus-stop. Id. at 169. A mere six 1nches
from Duncan on a bench was a paper-sack with a beer bottle inside. Id.
The bottle was open; 'cold to the touch and half-empty. /d. The court
found that the ofﬁcers had not seen anyone holding the bottle, had not
seen anyone- drlnk from the bottle, and despite the six-inch prox1m1ty and
the ev1dence of recent refrigeration, there was not enough indicia of
dommion and control- to establish even enough probable- cause for-the
- officers to detain Duncan for questioning. Id. at 181_’-82. | Probable-cause.

s, of course a far lou/er standard than “beyond reasonable doubt . Icl at
'179 82 (ﬁndrng that ‘officers d1d not see Duncan open hold, or drmk the
bottle, and when approached he made no move to dlstance himself from
the‘bottle, to flee the scene, and did not exhibit signs of intoxication). The

-same result should be present here.
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Mr. Ibarra-Cisneros was standing near a baggie of white powder in

a public area. (RP G.I.C. 167:4-6.) He was not séen holding it, dropping

it, or protecting it. When approached, he did not flee, and he did not make

- any move to distance himself from the baggie. (RP G.I.C. 220:1 5-19) The
record shows he was cooperative and free from intoxicants. -

Admittedly, .the baggié was not dirty or run-over; however that .
sole fa’cfor, like fi'le cold beer in Duncan, is not enough even for probable
cause, much less for é conviction. In short, .the evidenge was woefully
inadequate. to coﬁvince any reasonable trier of fact, beyond reasonabie
doubt, that Mr. Ibarra-Ciéneros constructively possessed cocaine. |

Because the evidence in this case was insufficient to convince any

| reasonable trier of fact, beyond reasonable doubt, of Mr. Ibarra-Cisneros’
_possession of coéaine, his conviction for possession of cocaine should Be
._overturnéd. -

VI. CONCLUSION

The lower‘ 'cdurt faiied to suppress evidence which was illegally :
- obta'ined, and failed todismiss the charge which was preinised upon-illegally
ébtamed evidence. This constituted prejudicial error fequiring: relief.

: Appellants are entitled to dismissal. Indeed, without dismissal,
there is no remedy for the State’s unjustifiable behavior at all. .-See

_' Martinez, 121 Wn. App. at 36, 86 P.3d at 1210. The conviction obtained
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by the State was irretrievably tainted by the admission of irrelevant,
prejudicial, and illegally-obtained evidence. See Olmstead v. U.S., 277
U.S. 438, 48 S.Ct. 564, 72 L.Ed. 944, 66 A.L.R. 376 (1928) (J. Brandeis,
dissenting) (explaining thaf government officials must observe the law
scrupulously, since the government is the “potent, the omnipresent,
teacher.”) -As a result of thes_e errors, Appellants request that their
convictions be reversed, that the tainted evidencé be suppressed as
~ demanded by law, that this matter be dismissed with prejudice, and that
they be fully reimbursed for attorney fees and costs incurred.

While reversal, and thus dismissal of the charges, is the appropriate
relief for the identified violations, at the minimum, a new trial should be
ordered under the cumulative error doctrine, as the wide number of errors -
rendered the proCeedings below unfair.

Respecffully submitted this 28 day of September, 2007 by:

JANELL M. CARMAN, WSEA#31537
' r Appellant ' ~
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Counsel for Appellant '
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