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A. INTRODUCTION
Petitioner, James Rivard submits this supplemental brief pursuant

to RAP 13.7(d) to address the issues accepted for review.

B. ISSUES ACCEPTED FOR REVIEW

1. Where a sentencing court, without the statutory authority,
imposes a prohibition on possessing firearms, is that
portion of the sentence void and unenforceable, despite
subsequent amendments to the statute governing restoration
of firearm rights?

2. Does. the legislative classification of a ‘felony offense
existing on the date the offense is committed remain the
classification used for determining eligibility to restore the

right to restore firearms?

'C.  STATEMENT OF THE CASE

Mr. Rivard was charged on February 8,. 1994, with Vehicular
Homicide under former RCW 46.61.520 as the result of an accident that
occurred on December 1, 1993.

In 1993, vehicular homicide was a class “B” felony. Former RCW

46.61.520(2) (1993). The statutes in effect in 1993 only prohibited



firearm ownership by persons who were convicted of “a crime of
violence,” which was defined as “a class A felony.” (Former RCW
9.41.040(1) (1993); former RCW 9.41.010(2)(&1) (1993)). As a result, in
1993 a conviction for vehicular homicide did not result in losing the right
to possess firearms.

The following year, in a special legislative session, the legislature
amended the firearm restoration statute to preclude gun ownership by
persons who Were qonvicted of “any serious offense.”  Former
RCW 9.41.040(1)(a); Laws of 1994, ch. 7, § 402. In that same session,
the Legislature added a new definition of “serious offense,” for the first
time including “vehicular homicide, when proximately caused by the
driving of any vehicle by any person while under the influence of
intoxicating liquor or any drug as defined by RCW 46.61.502, or by the
operatioﬁ of any vehicle in a reckless manner.” Laws of 1994, ch. 7, §
401. As aresult, after 1994, a conviction for vehicular homicide resulted
in losing the right to possess firearms.

In 1996, the legislature reclassified vehicular homicide as a Class
“A” felony. (Laws of 1996, ch. 199 § 7)

Mr. Rivard’s vehicular homicide trial eventually resulted in a
Supreme Court opinion filed in January, 1997 that remanded the case for

trial. See State v. Rivard, 131 Wn.2d 63, 929 P.2d 413 (1997). On June



20, 1997, Mr. Rivard entered a guilty plea, pursuanf to a plea agreement.
He was sentenced under the First Offender Option. (See Ex D.)

But none of the parties apparently noticed the portion of Mr.
Rivard’s 1997 judgment and sentence that prohibited him from possessing
firearms:

5.6  FIREARMS. You may not own, use or possess any

firearm unless your right to do so is restored by a court of

record...
(See Ex. C at 8) That provision was not crossed off the judgment and
sentence.

Mr. Rivard served his time, paid his legal financial obligations and
was granted a Certificate and Order of Discharge on November 30, 1999.
Other than the conviction fof vehicular homicide, Mr. Rivard has no
criminal history.

On September 20, 2006, Mr. Rivard petitioned for restoration of-
his right to possess firearms. Spokane Superior Court Judge Ellen Clark
reinstated Mr. Rivard’s rights, noting that despite the change in the law,
the 1997 conviction was treated by the trial court and the prosecutor’s
office as a Class “B” feiony. The trial court also held that under the
Savings Clause, Mr. Rivard’s conviction for Vehicular Homicide properly
remained a Class “B” felony for purposes of determining eligibility ' for

restoration of firearms. (See Ex. C)



Additionally, the trial court found that the language of
RCW 9.41.040(4)(b)(i) referring to a conviction of a felony means the
classification of the felony at the time of the conviction, not any
subsequent reclassification of the crime. The trial court ruled that the
plain meaning of RCW 9.41.040(4)(b)(i) “prior felony convictions” is
felony convictions other than the disabling felony conviction.

The court concluded that because Mr. Rivard had no other prior
felony convictions that would prohibit possession of a firearm counted as
part of the offender score under RCW 9.94A.525, he had fulfilled all the
requirements of RCW 9.41.040 and the court restored his right to possess
firearms.

The State appealed. The Court of Appeals, Division III initially
affirmed the trial court on the basis that the sentencing court was without
- authority to strip Mr. Rivard of his rights to possess firearms as a result of
a vehicular homicide that occurred in 1993:

The statute in effect on the date of Mr. Rivard’s crime,

however, only authorized the sentencing court to suspend

Mr. Rivard’s right to possess firearms while he was under

the Department of Corrections (DOC) supervision. We

conclude that the prohibition against possession of firearms

ended when DOC’s supervision ended. And we affirm the

decision of the trial court restoring his right to possess

firearms.

(See Ex. B)



Subsequently, the State moved for reconsideration, arguing that the
statutes in effect on the date of the petition for restoration governed
whether Mr. Rivard was eligible to restore his rights. Division III agreed,
and reversed itself. (See Ex. A)

In its reconsidered opinion, Division III again acknowledged “the
law in 1993 prohibited Mr. Rivard from possessing a firearm but only
while he was under DOC supervision.” State v. Rivard, 146 Wn. App. 891,
193 P.3d 195 (2008). But the court held that notwithstandihg the
sentencing court’s clear lack of authority to suspend his firearm rights, Mr.
Rivard was not eligible for restoration of those rights, due to amendments
in the statute related to restoration of firearm rights, RCW 9.41.040.
Rivard, 193 P.3d at 197.

The Washington Supreme Court accepted review.

D. ARGUMENT
L. THE PORTION OF THE SENTENCING COURT’S
ORDER THAT PROHIBITED MR. RIVARD FROM
POSSESSING A FIREARM IS VOID.
. The law in effect at the time a criminal offense is committed
controls the disposition of the case. State v. Schmidt, 143 Wn.2d 658,

673-74, 23 P.3d 462 (2001). On the date of the commission of Mr.

Rivard’s, December 1, 1993, vehicular homicide was classified as a class



B felony. Former RCW 46.61.520 (1991) . At that time, former
RCW 9.41.040 (1992) did not prohibit a person convicted of vehicular
homicide from possessing firearms. That prohibition was added in 1994.!

The statute in effect on the date of the crime authorized the
sentencing court to only suspend Mr. Rivard's right to possess firearms
While he was under the Department of Corrections (DOC) supervision.
Former RCW 9.94A.120(13) (1993). Therefore, the sentencing court had
no authority to revoke Mr. Rivard’s }ight to possess firearms beyond his
DOC supervision. |

Court abtion imposing an invalid or unauthorized sentence is void.
See State v. Paulson, 131 Whn. App. at 588. Moreover, it is the obligation
of a court discovering a sentencing errof to correct it. State v. Cayenne,
139 Wn. App. 114, 118, 158 P.3d 623 (2007). As such, the appellate court
should have struck the unauthorized prohibition provision from Mr.

Rivard’s judgment and sentence, and affirmed the trial court’s |

LAWS OF 1994, 1st Spec. Sess., ch. 7, §§ 401, 402



reinstatement of his right to possess firearms.

2. THE APPELLATE COURT’S RECONSIDERED
OPINION IS BASED UPON TWO INAPPLICABLE
CASES THAT DO NOT SUPPORT THE COURT’S
CONCLUSION. -
Despite the rule that the court must apply the law in effect at the
time a crime is committed, the Rivard court asserted that the law in effect
on the date Mr. Rivard petitioned to restore his right to possess firearms is
the applicable law.
Division Three relied upon | Schmidt and State v. Watkins,
76 Wn. App. 726, 887 P.2d 492 (1995) as authority for the proposition
that because the 1994 and 1995 amendments to former RCW 9.41.040
merely altered the collateral consequences of Mr. Rivard's conviction and
thus constituted permissible legislative regulations on gun possession.
The court then. erroneously concluded that the amended version of
RCW 9.41.040 could be applied withoﬁt violating ex post facto laws.

" As the Rivard dissent points out, Schmidt and Watkins are
distinguishable. Rivard, 193 P.3d at 197-98 (Thompson, J. dissenting).
Unlike this case, those cases involved two offenses — the predicate offense
and the subsequent RCW 9.41;040 violation. As a result, Schmidt and

Watkins start their respective analyses with the defendants’ possession

offenses. Such an approach is not applicable here where the only offense



at issue is the predicate offense of vehicular homicide, which was a class
B felony on the date of the crime.

Moreover, in Watkins and Schmidt the predicate crimes (a felony
drug offense, second degree assault, and first degree theft) were not
violations of former RCW 9.41.040 when committed. After the
commission of the predicate offenses, vthe legislature amended chapter
9.41 RCW prohibiting persons convicted of thesg crimes from possessing
firearms. Watkins, 76 Wn. App. at 731-32; Schmidt, 143 Wn.2d at 662,
664-65.

Both courts concluded that the respective amendments did not
violate ex | post facto prohibitions even though the predicate felonies
occurred before the amendment. Watkz'ﬁs, 76 Wn. App. at 732; Schmidt,
143 Wn.2d at 678. |

The Watkins court reasoned that the amendment at issue in that
case did not increase punishment for the predicate crime, but instead
“created a new substantive offense, i.e., possession of a short firearm or
pistol.”  Watkins, 76 Wn. App. at 732 Because that defendant committed
the new offense after the. amendment became effective, the court
concluded that the amendment did not violate ex post facto prohibitions.

Id.



Similarly, the Schmidt court reasoned that the amendments to
chapter 9.41 RCW did not violate ex post facto laws because they “did not
punish petitioners for past offenses nor increase their punishment for prior
convictions.” Schmidt, 143 Wn.2d at 678,

As the Rivard dissent concludes, “the facts of [Mr. Rivard’s] case
are distinguishable.” Rivard, 193 P.3d at 198. Significantly, Mr. Rivard
was not convicted of unlawful possession of a firearm under
RCW 9.41.040. Instead, after his conviction for vehicular homicide, the
legislatufe redefined the crime as a class A felony. The critical distinction
is that in Watkins and Schmidt, the predicate crimes were never
reclassified. The amendments at issue in those cases simply forbade the
possession of firearms by those convicted of certain predicate felonies.
Thus, in Schmidt and Watkins, the amended sections of chapter 9.41 RCW
used to impose collateral consequences were the ones in existence when
the defendants were charged with firearm possession. Accordingly, the
amended sections were not retroactive.

This case is dramatically different, and thus requires a different
result. Here, the State attempted to impose the consequences of a class A
~ felony to a crime that was defined as a class B felony on the date of the
crime in 1993. As a result, the Schmidt and Watkins cases are

inapplicable.



Undef the laws in effect at the time of the crime in 1993, Mr.
Rivard's right to possess firearms was restored automatically after DOC
supervision ended.  Former RCW 9.94A.120(13) (1993); former
RCW 9.41.040(1) (1992). Because the court is obligated to correct an
erroneous sentence, this Court should reverse the Court of Appeals
decision, because the sentencing bcourt’s order prohibiﬁng Mr. Rivard from

possessing firearms is void.

F. CONCLUSiON

The sentencing court lacked the authority to suspend Mr. Rivard’s
right to possess firearms. As a result, that portion of his sentence is void
and should be stricken. Subsequent  statutory amendménts to
RCW 9.41.040 are irrelevant to the correction of Mr. Rivard’s erroneous

sentence. The Court of Appeals decision should be reversed.

Dated this 6™ day of June, 2009.

Julii S Dooris #22907

Attorney for Petitioner
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Westlaw,
193 P.3d 195

146 Wash.App. 891, 193 P.3d 195
(Cite as: 146 Wash.App. 891, 193 P.3d 195)

Court of Appeals of Washington,
Division 3.
In re the Petition of James Douglas RIVARD.
~ State of Washington, Appellant, -
\2
James D. Rivard, Respondent.
No. 25923-4-I11.

Oct. 7, 2008.

Background: Defendant convicted of vehicular ho-
micide brought petition for restoration of right to
possess firearm. The Superior Court, Spokane County,
Ellen Kalama Clark, J., granted petition, and State
appealed. The Court of Appeals, --- Wash.App. ----,
183 P.3d 1115, affirmed.

Holding: On reconsideration, the Court of Appeals,
Sweeney, J., held that defendant convicted of vehi-
cular homicide subsequently reclassified as class A
felony was not entitled to restoration of right to pos-
sess firearm.

 Reversed.

Thompsoﬁ, J., filed dissentinglopinion.
West Headnotes

[1] Weapons 406 €&=3

406 Weapons

406k3 k. Constitutional, Statutory, and Local
Regulations. Most Cited Cases
Amended statute reclassifying vehicular homicide
from class B felony to class A felony applied retroac-
tively to defendant convicted of same prior to
amendment, and therefore, defendant's conviction for
‘class A felony governed his subsequent motion to
restore right to possess firearm. West's RCWA
9.41.040(4).

[2] Constitutional Law 92 €2790

92 Constitutional Law

Page 1

92XXIII Ex Post Facto Prohibitions

92XXIII(A) Constitutional Prohibitions in

General
92k2790 k. Punishment in General. Most

Cited Cases
The prohibition against ex post facto laws applies only
to statutes that impose punishment. U.S.C.A. Const.
Art. 1,810, cl. 1.

[3] Weapons 406 €~4

406 Weapons

406k4 k. Manufacture, Sale, Gift, Loan, Posses-
sion, or Use. Most Cited Cases
The legislature can prohibit convicted felons from
possessing firearms.
*196 Andrew J. Metts III, Spokane County Pros.
Offc., Spokane, WA, for Appellant.

Julia Anne Dooris, Gemberling & Dooris PS, Spo-
kane, WA, for Respondent.

SWEENEY, J.

9 1 The trial court granted James D. Rivard's petition
to restore his right to possess a firearm. We first de-
cided that the original sentencing court did not have

- authority to suspend Mr. Rivard's license beyond his

period of Department of Corrections (DOC) supervi-
sion. We relied on former RCW 9.41.040 (1992) and
former RCW 9.94A.120 (1993). The State moved for
reconsideration. It argues that we should have applied
the law in effect on the date Mr. Rivard petitioned to
have his right to possess firearms restored (September
20, 2006) and the date the court actually restored those
rights (January 26, 2007). The State argues that the
law in effect on the date he was originally sentenced
for vehicular homicide is irrelevant. We conclude the
State is correct. We then reverse the trial court's order
restoring his right to possess firearms.

FACTS

9 2 The State charged James D. Rivard with vehicular
homicide in February 1994 as a result of an automo-
bile accident on December 1, 1993. Vehicular homi-
cide was a class B felony at the time. Mr. Rivard

©2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



193 P.3d 195
146 Wash.App. 891, 193 P.3d 195
(Cite as: 146 Wash.App. 891, 193 P.3d 195)

pleaded guilty to vehicular homicide in June 1997.
The judgment and sentence were entered according to
the vehicular homicide statute in effect in 1993. See
Clerk's Papers at 29. And the law in 1993 prohibited
Mr. Rivard from possessing a firearm but only while
he was under DOC supervision. Former RCW
9.94A.120(13) (1993); former RCW 9.41.040(1)
(1992).

9 3 The legislature reclassified vehicular homicide
from a class B felony to a class A felony in 1996.
LAWS of 1996, ch. 199, § 7. The law now prohibits
those convicted of “any felony defined under any law
as a class A felony” from ever possessing a firearm.
RCW 9.41.040(4).

9 4 The trial court here granted Mr. Rivard's petition to
restore his right to possess firearms. The State ap-
pealed. We concluded, on authority of former RCW
9.94A.120(13) (1993) and former RCW 9.41.040(1)
(1992), that the sentencing court did not have author-
ity, under 1993 law, to restrict Mr, Rivard's right to
possess firearms after he was no longer subject to
DOC supervision. And we affirmed the decision of the
trial judge restoring Mr. Rivard's right to possess a
firearm. The State moved for reconsideration.

DISCUSSION

[1][2] T 5 The State argues, among other things, that
the legislature can modify gun possession laws with-
out violating constitutional prohibitions against ex
post facto laws because such laws do not change the
quantum of punishment for the original crime. State v.
Watkins, 76 Wash.App. 726, 732, 887 P.2d 492
(1995). And the prohibition against ex post facto laws
applies only to statutes that impose punishment. Staze
v. Schmidt, 143 Wash.2d 658, 674, 23 P.3d 462
(2001), aff'gState v. Schmidt, 100 Wash.App. 297, 300
n. 7,996 P.2d 1119 (2000). The legislature's 1994 and
1995 amendments to RCW 9.41.040 were not puni-
tive; they were regulatory. They restricted gun own-
ership. LAWS OF 1994, 1st Spec. Sess., ch, 7, § 402
(making it illegal for persons convicted of vehicular
homicide to possess firearms); LAWS OF 1995, ch.
129, § 16 (requiring eligible offenders to petition for
restoration of right to possess firearms). The amend-
ments merely altered the collateral consequences of
Mr. Rivard's conviction. Schmidt, 143 Wash.2d at
676, 23 P.3d 462. And case law suggests that the
legislature intended such amendments to be retroac-

' Page 2

tive. See State v. Reed, 84 Wash.App. 379, 385-87,
928 P.2d 469 (1997) (statutory notice plan).

[3] ] 6 Possession of firearms has always been subject
to government regulation for safety purposes.
Schmidt, 143 Wash.2d at 676, 23 P.3d 462. The leg-
islature can prohibit convicted felons from possessing
firearms. State v. Krzeszowski, 106 Wash.App. 638,
641, 24 P.3d 485 (2001). RCW 9.41.040 is such a
restriction.

*197 9§ 7 The amended version of RCW 9.41.040 then
applies to Mr. Rivard. See Schmidt, 100 Wash.App. at
300, 996 P.2d 1119 (regulations can be applied to past
conduct without violating the ex post facto clause).
And he is not entitled to have his right restored be-
cause he has been convicted of a crime which is clas-
sified as a class A felony. RCW 9.41.040(4).

9 8 We conclude then that the trial court erred when it
granted his petition and restored his right to possess
firearms. '

19 Moreover, Mr. Rivard could not possess a firearm
lawfully even if we affirmed the trial court here. Mr.
Rivard's vehicular homicide conviction is a serious
offense. RCW 9.41.010(12)(/ ). RCW 9.41.040(1)(a)
prohibits offenders convicted of serious offenses from

possessing firearms:

A person ... is guilty of the crime of unlawful posses-
sion of a firearm ... if the person owns, has in his ...
possession, or has in his ... control any firearm after
having previously been convicted in this state ... of
any serious offense.

(Emphasis added.)

9 10 We reverse the trial judge's decision to restore the
right to possess firearms here.

I CONCUR: BROWN, J.
THOMPSON, 1™ (dissenting).

FN* Judge Philip J. Thompson is serving as a
judge pro tempore of the Court of Appeals
pursuant to RCW 2.06.150.

“ﬂ 11 I respectfully dissent. Although I agree with the

majority that the legislature has the power to regulate

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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the possession of firearms and that RCW 9.41.040
prohibits persons convicted of a class A felony from
possessing firearms, I disagree with the majority's
conclusion that amended RCW 9.41.040 precludes
James D. Rivard from ever possessing a firearm. I do
so because under well settled law, Mr. Rivard was not
convicted of a class A felony.

9 12 The law in effect at the time a criminal offense is
committed controls the disposition of the case. State v.
Schmidt, 143 Wash.2d 658, 673-74, 23 P.3d 462
(2001). On the date of the commission of the crime,
December 1, 1993, vehicular homicide was classified
as a class B felony. Former RCW 46.61.520 (1991).
At that time, former RCW 9.41.040 (1992) did not
prohibit a person convicted of vehicular homicide
from possessing firearms. That prohibition was added
in 1994. LAWS OF 1994, 1st Spec. Sess., ch. 7, §§
401, 402. The statute in effect on the date of the crime
only authorized the sentencing court to suspend Mr.
Rivard's right to possess firearms while he was under
Department of Corrections (DOC) supervision. For-
mer RCW 9.94A.120(13)(1993). Therefore, we cor-
rectly concluded in our original opinion that the sen-
tencing court had no authority to revoke Mr. Rivard's
right to possess firearms beyond his DOC supervision.

9 13 Despite the rule that we apply the law in effect at
the time a crime is committed, the majority asserts that
the law in effect on the date Mr. Rivard petitioned to
restore his right to possess firearms is the applicable
law here. Relying primarily on Schmids, 143 Wash.2d
658, 23 P.3d 462 and State v. Watkins, 76 Wash.App.
726, 887 P.2d 492 (1995), the majority reasons that
because the 1994 and 1995 amendments to former
RCW 9.41.040 merely altered the collateral conse-
quences of Mr. Rivard's conviction and constituted
permissible legislative regulations on gun possession,
the amended version of RCW 9.41.040 could be ap-
plied without violating ex post facto laws.

9 14 However, Schmidt and Watkins are distinguisha-
ble. Unlike this case, they involved two offenses-the
predicate offense and the subsequent RCW 9.41.040
violation. Accordingly, Schmidt and Watkins start
their analyses with the defendants' possession of-
fenses. Such an approach is not applicable here where
the only offense at issue is the predicate offense of
vehicular homicide, which was a class B felony when
committed.

Page 3

9 15 In Watkins and Schmidt the predicate crimes (a
felony drug offense, second degree assault, and first
degree theft) were not violations of former RCW
9.41.040 when committed. After the commission of
the *198 predicate offenses, the legislature amended
chapter 9.41 RCW prohibiting persons convicted of
these crimes from possessing firearms. Watkins, 76
Wash.App. at 731-32, 887 P.2d 492; Schmid: 143
Wash.2d at 662, 664-65, 23 P.3d 462. Both courts held
that the respective amendments did not violate ex post
facto prohibitions even though the predicate felonies
occurred before the amendment. Watkins, 76
Wash.App. at 732, 887 P.2d 492; Schmidt, 143
Wash.2d at 678, 23 P.3d 462.

9 16 The Watkins court pointed out that the amend-
ment at issue in that case did not increase punishment
for the predicate crime; rather, it “created a new
substantive offense, i.e., possession of a short firearm
or pistol.” Watkins, 76 Wash.App. at 732, 887 P.2d
492, Because the defendant committed the new of-
fense after the amendment became effective, the court
concluded that the amendment did not violate ex post
facto prohibitions. Id. Similarly, the Schmidt court
reasoned that the amendments to chapter 9.41 RCW
did not constitute ex post facto laws because they “did
not punish petitioners for past offenses nor increase
their punishment for prior convictions.” Schmidt, 143
Wash.2d at 678,23 P.3d 462.

9 17 However, the facts of this case are distinguisha-
ble. Mr. Rivard was not convicted of unlawful pos-
session of a firearm under RCW 9.41.040. Rather,
after his conviction for vehicular homicide, the legis-
lature redefined the crime as a class A felony. In
Watkins and Schimidlt, the predicate crimes were never
reclassified. The amendments at issue in those cases
simply forbade the possession of firearms by those
convicted of certain predicate felonies. Thus, in
Schmidt and Watkins, the amended sections of chapter
9.41 RCW used to impose collateral consequences
were the ones in existence when the defendants were
charged with firearm possession. Accordingly, they
were not retroactive. Such is not the case here. Here,
the State attempts to impose the consequences of a -
class A felony to a crime that was defined as a class B
felony when committed in 1993.

9 18 Mr. Rivard's right to possess firearms was res-
tored automatically after DOC supervision ended.
Former RCW 9.94A.120(13)(1993); former RCW

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



193 P.3d 195 Page 4
146 Wash.App. 891, 193 P.3d 195
(Cite as: 146 Wash.App. 891, 193 P.3d 195)

9.41.040(1)(1992). I would affirm the decision of the
trial court restoring Mr. Rivard's right to possess fire-
arms.

Wash.App. Div. 3,2008.
In re Rivard
146 Wash.App. 891, 193 P.3d 195

END OF DOCUMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Court of Appeals of Washington,
Division 3.
In re the Petition of James Douglas RIVARD.
State of Washington, Appellant,
V.
James D. Rivard, Respondent.
No. 25923-4-111.

May 22, 2008.

Background: After defendant served sentence for
vehicular homicide and paid court-imposed financial
obligations, he petitioned for reinstatement of right to
possess firearm. The Superior Court, Spokane County,
Ellen Kalama Clark, J., granted petition, and State
appealed.

Holding: The Court of Appeals, Sweeney, J., held that
defendant's right to possess firearm was automatically
restored when he was no longer under supervision of
Department of Education.

Affirmed.
West Headnotes
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406 Weapons
406k4 k. Manufacture, Sale, Gift, Loan, Posses-
sion, or Use. Most Cited Cases -

Law in effect at time defendant committed crime of

vehicular homicide, which suspended right to possess

firearm only while defendant was under supervision of

Department of Corrections, governed defendant's

petition for restoration of right to possess firearm, and

not law in effect at time of petition. West's RCWA
9.41.040(1), 9.94A.120(13) (1993).
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Provision
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Sentencing courts may impose only statutorily autho-
rized sentences; they do not have legal authority to
sentence an offender beyond that authorized by the
legislature.
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110k12 Statutory Provisions
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350H Sentencing and Punishment
350HI Punishment in General
350HI(B) Extent of Punishment in General
350Hk30 k. In General. Most Cited Cases
A trial court's action is void if it exceeds its sentencing
authority.
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350Hk2255 k. Punishment Unauthorized by
Statute or Guideline. Most Cited Cases
When a sentence has been imposed for which there is
no authority in law, the trial court has the power and
duty to correct the erroneous sentence, when the error
is discovered.

[7] Statutes 361 €188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language

361k188 k. In General. Most Cited Cases
A court will apply clear statutes according to their
plain language.
*1116 Julia Anne Dooris, Gemberling & Dooris PS,
Spokane, for Appellant.

Andrew J. Metts, Spokane County Pros. Office,
Spokane, for Respondent. :

SWEENEY, J.

9 1 The State of Washington appeals the trial court's
decision to restore James D. Rivard's right to possess
firearms. Mr. Rivard was convicted of vehicular ho-
micide in 1997. The accident happened in 1993. He
petitioned to have his gun right restored in 2006.
Between the date of the crime and his sentencing, the
legislature reclassified vehicular homicide from a
class B felony to a class A felony. Class A felons are
never entitled to have their right to possess firearms
restored. The statute in effect on the date of Mr. Ri-
vard's crime, however, only authorized the sentencing
court to suspend Mr. Rivard's right to possess firearms
while he was under the Department of Corrections'
(DOC) supervision. We conclude that the prohibition
‘against possession of firearms ended when DOC's
supervision ended. And we affirm the decision of the
trial court restoring his right to possess firearms.

FACTS

9 2 Mr. Rivard struck and killed a boy with his car in
December 1993. He pleaded guilty to vehicular ho-
micide and the court sentenced him on June 20, 1997.
The court used a judgment and sentence form that had
not been revised since 1995. Clerk's Papers (CP) at 29.

Paragraph 4.3 of that form states: “The defendant shall

Page 2

not use, own, or possess firearms or ammunition while
under the supervision of the Department of Correc-
tions. RCW 9.94A.120.”’CP at 33. Paragraph 5.6
states:

FIREARMS. You may not own, use or possess any
firearm unless your right to do so is restored by a
court of record. (The court clerk shall forward a
copy of the defendant's driver's license, identicard,
or comparable identification, to the Department of
Licensing along with the date of conviction or
commitment). RCW 9.41.040, 9.41.047.

CP at 36. The form instructs the sentencing court to
cross off paragraph 5.6 if it does not apply. CP at 36.
The court did not cross off the paragraph. CP at 36.

¥ 3 Mr. Rivard served his sentence and paid his
court-imposed financial obligations. The court granted
him a certificate and order of discharge in November
1999. He then petitioned the court to restore his right
to possess firearms in September 2006. The trial court
granted his petition in January 2007. The State appeals
that decision. :

DISCUSSION

[1][2] § 4 Our review is, of course, de novo because
the choice, interpretation, and application of a statute
to particular facts are questions of law. State v. Ayala,
108 Wash.App. 480, 484, 31 P.3d 58 (2001). We can
also affirm on any ground supported by the record and
the law. State v. White, 137 Wash.App. 227, 230, 152
P.3d 364 (2007); State v. Bradley, 105 Wash.App. 30,
38, 18 P.3d 602, 27 P.3d 613 (2001).

1 5 Here, the sentencing court used a fill-in-the-blank
Washington court form (Judgment and Sentence) to
impose judgment and sentence upon Mr. Rivard. CP at
29. The form contains boilerplate language that for-
bids a defendant from possessing firearms. It contains
two sections relevant here. First, pursuant to RCW
9.94A.120, paragraph 4.3 revokes an offender's fire-
arms right while DOC supervises him. Former RCW
9.94A.120(13) (1993) revoked the firearms right of all
offenders under DOC supervision, and so did former
RCW 9.94A.120(15) (1997).

§ 6 Second, paragraph 5.6 revokes a defendant's fire-
arms right until a court restores it pursuant to RCW

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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9.41.040(4)(b)(i) (restoration petition requirements)
and RCW 9.41.047 (restoration of possession rights).
But former RCW 9.41.040 (1992) did not prohibit a
person convicted of vehicular homicide from pos-
sessing firearms. The legislature did not add that pro-
hibition until 1994. LAWS OF 1994, 1st Spec. Sess.,
ch. 7, § 402; LAWS OF 1994, 1st Spec. Sess., ch. 7, §
401. The sentencing court then had no authority to
revoke Mr. Rivard's right to possess firearms for a
period longer than his *1117 DOC supervision. That
supervision ended on or about November 30, 1999,

9 7 The State argues nonetheless that laws in effect in
1993 or 1997 are not relevant. The pertinent date, it
contends, is the date Mr. Rivard petitioned for resto-
ration. And Mr. Rivard's crime of vehicular homicide
is currently a disabling crime (a class A felony) under
RCW 9.41.040(4). From this, the State argues that Mr.
Rivard would never be entitled to have his right to
possess firearms restored.

[31[4] 1 8 Sentencing courts may impose only statu-
torily authorized sentences. State v. Paulson, 131
Wash.App. 579, 588, 128 P.3d 133 (2006). They do
not have legal authority to sentence an offender
beyond that authorized by the legislature. In re Pers.
Restraint of Fleming, 129 Wash.2d 529, 533,919 P.2d
66 (1996). And the law in effect at the time a criminal
offense is actually committed controls disposition of
the case. State v. Schmidt, 143 Wash.2d 658, 673-74,
23 P.3d 462 (2001).

[51[6][7]1 1 9 So a trial court's action is void if it ex-
ceeds its sentencing authority. Paulson, 131
Wash.App. at 588, 128 P.3d 133 (citing State v.
Phelps, 113 Wash.App. 347, 355, 57 P.3d 624
(2002)). And “ ‘[w]hen a sentence has been imposed
for which there is no authority in law, the trial court
has the power and duty to correct the erroneous sen-
tence, when the error is discovered.” ” State v.
Cayenne, 139 Wash.App. 114, 118, 158 P.3d 623
(2007) (emphasis omitted) (quoting McNutt v. Del-
more, 47 Wash.2d 563, 565, 288 P.2d 848 (1955)),
review granted, 163 Wash.2d 1017, 180 P.3d 1292
(2008); In re Pers. Restraint of Carle, 93 Wash.2d 31,
33, 604 P.2d 1293 (1980); State v. Williams, 51
Wash.2d 182, 185, 316 P.2d 913 (1957). We apply
clear statutes according to their plain language. In re
Pers. Restraint of Skylstad, 160 Wash.2d 944, 948,
162 P.3d 413 (2007).

Page 3

9 10 Mr. Rivard's vehicular homicide conviction stems
from an offense he committed on December 1, 1993.
So the law in effect in 1993 set the sentencing court's
authority to revoke Mr. Rivard's firearms right.
Schmidt, 143 Wash.2d at 673-74, 23 P.3d 462.

9 11 Here, the plain language of the relevant statutory
provisions did not authorize the court to revoke the
firearms right of a person convicted of vehicular ho-
micide beyond the time that the offender was subject
to DOC supervision. Former RCW 9.94A.120(13)
(1993); former RCW 9.41.040(1) (1992).

9 12 First, former RCW 9.94A.120(13) (1993) prohi-
bited an offender from owning, using, or possessing
firearms or ammunition while under DOC supervi-
sion. And, second, former RCW 9.41.040(1) (1992)
stated that a person convicted of a “crime of violence”
or a “felony in which a firearm was used or displayed”
could not own or possess short firearms or pistols. A
“crime of violence” did not include vehicular homi-
cide. Former RCW 9.41.010(2) (1992); former RCW
46.61.520(2) (1991). Mr. Rivard, of course, did not
use or display a firearm during the commission of his
vehicular homicide offense.

9 13 The court then exceeded its authority to revoke
Mr. Rivard's firearms right when it failed to cross off
paragraph 5.6 of the judgment and sentence form. That
portion of the court's order is void. See Cayenne, 139
Wash.App. at 118, 158 P.3d 623.

9 14 Mr. Rivafd's firearms right was restored auto-
matically after DOC no longer supervised him.

9 15 We affirm the decision of the trial court restoring
Mr. Rivard's right to possess firearms.

WE CONCUR: BROWN, J., THOMPSON, J. Pro
Tem.

Wash.App. Div. 3,2008.

In re Rivard

183 P.3d 1115

END OF DOCUMENT
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
- IN AND FOR THE COUNTY OF SPOKANE

) Case No. 06-204172-5
)
IN RE THE PETITION OF ) FINDINGS OF FACT
) AND CONCLUSIONS
JAMES DOUGLAS RIVARD, ) OF LAW
)

This matter.came on for hearing before the above-entitled court on December 8,
2006 on a petition to restore firearm rights under RCW 9.41 .040(4) brought by James
: unglas‘ Rivard. Juli,a A. Dooris appéaredon behialf of Mr. Rivard. Deputy Prosecuting
Attorney John Grasso appeared on behalf of the State. | |
Mr. Rivard sub_mi.tted Petitioner’s Memorandum in Support of Motion for
Restoration of nght to Possess: Fireé'rms along wit_hvs‘ever«al, attachments and_ exhibits
filed on »S_epternber;ZO, 2006; Petitioner’s :Sj'l_pplemenfal Memorandum in Support Qf’
Petition to Restore Right to Possess Firearms filed: on November 7, 2Q06;_»anleetitioner’s

Reply to State’s Response to Supplemental Memorandum filed.on December 7, 2006.

Findings of Fact and

Conclusions of Law 1 ‘
. Gembetling & Dooris, PS
PO Box 20129
Spokane, WA: 99204
-(509)-838-8585
FILED AS

ATTACHMENT TO EMAIL

BX.C



The State submitted State’s Response to Supplemental Memorandum in Support
of Petition to Restore Gun Rights filed on December 6, 2'006.
- “The Cqurt, after reviewing the files and records herein, and considering the

- arguments presented by the parties, NOW THEREFORE ﬁndé_’and concludes as follows:

'FINDINGS OF FACT
1. The Court has jurisdiction over ihe' parties and the subject matter of his
;pe-tit’vio,nk. |
: 2. OnDecember 1, 1993, Mr. Rwardwas the driver-of an automobile that

struck James Mecsko. Mr. Mecsko 1atex'.died. from his injuries.
3. OnFebruary 8, 1994, Mr. Rivard was charged with Vehicular Homicide

under former RCW 46.61.520.

4. At the time of the incident, Vehicular Homicide was classified as a Class
B felony.
S50 Tf:iI-nr:l.-”99‘6, the Legislature reclassified Vehicular Homicide as a.Class A

felony.

6. On June 20,1997, Mr. Rivard entered a guilty plea.

7. Under the terms.of the plea agreément, he was given a sﬁe_nt_vence under the
First Time Offender Option.

8. The First Time .Offender.Opti.oh was unavailable to a defendant convicted

of a Class A felony. (}F.armer -Rcw1:9.94A;030(22)(a);' former RCW 9.94A.030(38)(a)

Findings of Fact and
Conclusions of Law 2
. Gemberling & Dootis, PS
PO Box 20129
Spokane, WA 99204
(509) 838-8585



9. Mr. Rivard complied with all fhe ‘r‘equirerhents of his judgment and
sentence, including completion of his sentence,vpayment of all fines, and fulfillment of
‘his 24-m§nth period of community supervision.

10. OnNovember 30, 1999, Mr. Rivard received a Certificate and Order of
Discharge, which was filed on December 2, 1999.

11. | - Other than the Vehicu]ér Homi_cide, Mr. Rivard has no ctiminal history.

The Court having entered its Findings of Fact, NOW THEREFORE makes the
-foﬂbwing Conclusions -of:Law-E o |

CONCLUSIONS OF LAW

1 . The ::Savirigs.'(llause, RCW -10.01.040, fakes precedence in this case. Asa
~result, Mr. Rivard’s conviction for VehicﬁlbarvHomicide remains a Class “B” felony.

2. : __',-Thig_-zl_ang.uag¢ inRCW '9:41.040(4)(b)(i) referring to conviction of a felony
:'m“eans ﬂje \é;i?aséfﬁéati'on of ,thé felony at the "time of éonvic_tionP not-any-subsequent |
,reclassi_ﬁcation of the crime. |

3. “The ﬂplvainjme_axﬁng of the portion of RCW 9.41.040(4)(b)(i) that refers to
.-:‘fpr»io‘rvfelony,'convictionsf"-i:S,other' previous_~3fe'l'0ny ‘C\o‘nvictions; or felony convictions that
were incurred previously, and in additiéﬁ to the fdi_sabiing'i.-felblqy‘

4. Mr Rivard has spent five of. more consecutive years in the community
‘without being convicted or currently charged with any other crimes.

Findings of Fact and :
Conclusions of Law : ' 3
' Gembeérling & Doorxis, PS
PO Box 20129
Spokase, WA 99204
(509) 838-8585



5. Mr. Rivard has “no prior felony convictions” that would prohibit

possession of a ﬁrearm counted as part of the offender score under RCW 9.94A.525.
6. Mr. Rivard has fulfilled all the requirements of RCW 9.41.040 and is

eligible for restoration of his right to possess firearms.

-DONE IN OPEN COURT on this ___ day of January, 2007.

ELLEN KALAMA CLARK
= J"t‘ldg‘e‘Ellen Kalama Clarke
Presented by: ' Approved as to form:
Julia A. Dooris  #22907 John Grasso ~ #17859
Attorney for James D. Rivard . Deputy Prosecuting Attorney
Gemberling & Dooris - : :
PO Box20129 ‘
Spokane,W-’A_; 99204
(509) 838-8585
Findings of Fact and
Conclusions of Law 4
Gemberling & Doorxis, PS

POBox 20129
Spokane, WA 99204
(509) 838-8585
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NO. 94-1-00132-0

PA# 94-9-86604+0

RPTH# 02-93-98284

RCW 46.61.520-F (#2300%1)
JUDGMENT AND SENTENCE (J8)

Prison

Parsistent Offendex

Jall One Year or Lesis

First Time Offender

Special Sexual Offender
Sentencing Alternative

Special Dxuwg Offender Sentencing
Alternative

-— -y D R S o]
e et vy S "y

I,

12"

II.

Theye being no reason why judgment

HEARING

1.1 A sentencing hearing was beld and the defendant, the defendant's
lawyer and. the deputy prosecuting attorney were present.

FINDINGS

should not be pronounced the Court

FINDS :
2.1 CURRENT OFFENSE(S): The defendant was found guilty on (20 -97
by X plea [1 jury verdict [ 1 banch trial of:
Count No.: I C!r:.ma VEHICULAR BOMIC
: RCW  46,61.520-F (#23001)
Dateé of C::ime DECEMBER 1, 1953
' Incident No. 02- 9§-g§3 COURT RSTE !/ 0
Cournit ‘No. : crime: vicnim Asetes, L00,
ROW , Tmmo' '
Date of Crime s N".'-"
Incident No. o FIRE o,
: ' DRUSENF. FUND ...
Count No, : Crime: - OTHERCOST8
RCW ' ’ ——
Date of Crime
Incident No. FILED AS
a Charged in the Information ATTACHMENT TO EMAIL

[1

[ 1 A special verdict

‘ ‘ - Count (&)
[1]

firearm was raturn

GUDGMKNT AND BENTENCE - (Fel
{RCW 9. 94A 110, 4120} (WE‘F CR 84 0400 (7/95))

ZOO@ NIVR < gHOKV X

A gpecigl verdict/flndlng for usze of a
ed on Count(s)

97903476 1

Additional eurrent offenses are attadhed in Appexidix 2.1

/finding for use of a Eirearm was retu::ned on
RCW 9 S4A.125,

310

deadly weapon other than a

RCW 3. 94?& 125, .310
Page 1 X
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. \

é[ ] A special vexdiot/finding of aexual\motivatiqn was returned on
: Count (s) . RCW 9.94A.127 ;

[ 7 A special verdict/finding for Violation of the Uniform Controlled
Substances Act was returned on Count (8)_ + RCW
69.50.401 and RCW 69.50,435, taking place in a school, school
bus, within 1000 feet of the perimeter of & school grounds ox
within 1000 feet of a school bus .route gtop designated by the
school digtrict; or in a public park, in a public transit
vehicle, or in a public stop sheltexr.

[ 1 The defendant was convicted of vehicular homicide which wae
proximately caused by a person driving a vehicle while under the
influence of intoxicating liquor or drug or by the operation of a
vehicle in 2 reckless manner and is therefore a violant offense.

RCW 9.94A,030 ’ ' E

[] Current offenses encompageging the same‘ciiminal conduct and
counting ag one crime in determining the offender score are (RCW
9.94A.400) : | :

[ ] oOther current conviction listed under different cause numbers
used in calculating the offender score are (list offense and
cause numbelr) : A . ,

2.2 CRIMINAL HISTORY: Prior conviations constituting criminal history
for purposes of calculating the offender score are (RCW
©.94A.360) T

Crime Date of ~ Crime Type R4Ult or Blade of Gonvistion Foot—
Crime - Juv ' Date

[ 1 Aadditional criminal historyuis~attached‘in Appendix 2.2.

[ 1 The defendant committed a current offensé while on community
placement (adds one point to score). RCH 9.945.360

['] The court finds that the following prioréconvictions are one

offense for purposes of determining the of , :
9.54n 3600 ; urp determi ing tha offen?er score {RCW .

TUDGHENT AND SENTENCE (Felony) ;
(ROW '9.943.110,. .120) (WBF CR 84,0400 (7/95)) ' Page 2
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2.3 SENTENCING . .IA:

e T =2

T
NO

OFFENDER
SCORE

SERIOUSNESSE
LBVEL

STRNDARD
RANGE (ot
including
enhanceman
tB) '

. 1
v

Plus
aghancament
for Fivearm
{F) , othar
deadly

Total
STANDARD
RANGE
{ineludi
ng

TERM

weapen
tinding (©),
or VOOSA (V)
in a
protected

ZD0a
———

/5" 40 26 pel 5 fozony

enhancen
entag)

'Aa125§#
#20, 5210

[ ] Additional current offense sentencing data in Appendix 2.3
- [ ] BXCEPIIONAY, SENTENCE: sSubstantial and compelling reasons
exist which justify an exceptional sentence [ ] above
[ 1 within [ ] below the standard range for Count(s)
Findings of fact and conclusions of law are attached im.
Appendix 2.4, The Prosecuting Attorney [ | did [ ] did not
recommend. a similar sentence. '

-

ABILITY TO PAY LEGAL PINANCIAL OBLIGATIONS. The court has
¢ongidered the total amount owing, the defendant's past, present .
and future ability to pay legal financial obligations, including
the defeéndant's financial resources and the likelihood that the
defendant’s status will changa., The court finds that the
defendant has the ability or likely future ability to pay the
legal financial obligations imposed herein. RCW 9.942.142

['] The following extraordinary circumstances exist that make
xestitution inappropriate (RCW 9.94A.143): :

For violent offense@, mnogt serious offenSES, or armed offenders
recommended sentencing agreements or plea agreements are

" { ] attached or [ ] as,foilows L

IIX.  JUDGMENT

3.1, The defendant is GQUILTY of the Counts and Charges 11 i
- - baragraph 2,1 and Appendix 2.1 9= Sisted An

3.2 [ ] The Court DISMISSES Countg
.33 I'1 The defendant is found NOT QUILTY of Counts
JUDGMENT AND SENTENCE (Felony) ' |

(ROW 9.94A.110, .130) (WPF CR 84.0400 {7/95)) gagé 3'
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JRES CODBy —— Restitution to:

RTN/RIN

vy
CRC

PUB
WRF

FCM

CDF/LDI/ o

. pCp/NTE/

CLF

EXT

PamaN
AT .

“ S
! IV. SENTENCE AND OR. !

IT IS ORDERED: .
4.1 Defendant shall pay to the Clerk of the Court

P ~ "
$ Restitution to: MMMM#/

$ : Restitution to:

(Nate snd Address-address tay be wit:hh.éld and preovided confidentially teo
Clexk's Office) :

$100.00 Victim Agsesgment RCW 7.68,035
$110.00 Court codts, including: RCW 5.94A.030,
9.94A.120, 10.01,180, 10.46.190
Criminal Filing fee-§__ FRC
Witness costs $ — NER
.-Bheriff pervice fees § SFR/SFE/8FW/SRF
Jury demand fee $ _ TR
Other §
$ Fees for court appointed attorney RCW 9.94A.030
$ . Court appointed defense expert and other defense
costs RCW 9.94A.030 '
8 ' , Fine RCW 9A.20,021; [ ] VUCSA additional fine
. deferred due to indigency RCW 69,.50.430
- — Drug enforcement fund of
o RCW 9,944,030 :
S . Crime lab fee [ | deferred due to indigdency
_ ‘ RCW 43.43.690
S . _ . Extradition costs RCW 9.94A.120 _
S — . Emergency response costs (Vehicular Assault,
: Vehicular Homicide only, $1,000 wmaximum)
RCW 38.52,430
$ , i} Othexr costms for:
$=2/8. 00 TOTAL RCW 9,94A.145

L7

The mbove toral does mot include all restitution or other legal
financial obligations, which may be set by later order of the court.
An agreed.restltution. order may be entered. RCW S.94A.142., .A
restitution hearing:

[[1 shall be set by the progecutor
is scheduled for

JUDGMENT . AND - ERNTERCE {Felony)

A(RCW 9.94A.210, «420) (WPF CR 84.0400 (7/95))

,'9
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N : ™Y
[ 1 RESTITUTION. fc. Jule attached, Appendix 4.

[ ] Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant  CAUSE NUMBER (Victim Name) (Amount$)

RAIN

[ 1 The Department of Corrections may immediately issue a Notice of
Payroll Deduction. ' RCW 9.94A,200010 '

All payments shall be made in accordance with the policies of the clerk and
on a schedule eptablished by the Department of Corrections, commencing
immediately, unless the court specifically sete forth the rate here: Not
less than § . per monthe~commencing : .
RCW 9.54A.,145 ' .

L1 In addition to the other costs imposed herein the _ﬁourt_- finds that the daefendant has
' the means to pay for the cost of incarceration and is oxdered to pay such costs at
. the statutory rate. RCHW $.947.145

[} The defendant ghall pay the costs of,services-to collect wipald legal financial
' “obligations. REW 10.73 '

The financial cbligations imposed in this judgment shall bear interest from
the dats of the Judgment until payment in full, at the rate applicable to
civil judgments. RCW 10,82.090, &n award of costs on appeal against the
defendant may be added to the total legal financial obligations. RCW 10.73

4,2 [ 1 HIV TESTING. The Health Department or designee ghall test and
' counsel the defendant for HIV ag soon ag poggible and the defendant
ghall fully cooperate in the testing.. RCW 70.24.340

Provided further the results of the HIV test are to be confidential
but are to be provided to the victim, prosecuting attorney, community
correcticnslofficer'and the public defender as necéssary.

[ ] DNA TESTING. The defendant ghall have a blood sample drawn for
purposes of DNA identification analysis and the defendant shall fully
- cooperate in the testing. The appropriate agendy, the county of
Department of Correctionsg, shall be responsible for obtaining the
‘zgmzée7§§ior.to the defendant'z releage from confinement. RCW

SRS

4.4 The Defendant shall not have contact with

- {name, DOB) ineluding, but not limited to, personal),

- verbal, telephonic, written or contact through a third party for
vears (not to axceed the maximum statutory sentence,) '

{ 1 Domestic Viclence Protection Order | L =~H i
Dot Q tl-HBaras
attached as Appendix 4.a, ¥ Anfi-Ha frent Oxder is

4.5 OTRHER

JUDGUENT JMD SENTENCE (Pelomy) .
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'4.6 FIRST TIME OFFENL . WAIVER OF DRESUMPTIVE SEN. .CE.
'RCW 9094A0 030[ RCW 9'94A1120u

The defendant is a first time offender. The courtlwaives imposition of
2 gentence within the presumptive sentence range and imposes the
-following sentence: . : '

1

(a) CONFINEMENT. Defendanti is. ,sent;'enced to the following term of total
confinement in the custody of the county jail;

___QQ___ {days) |(memits) on Count No. z=
: (days) [(months) on Count No. ;

(days) . (months) on Gount No. .,
. |
. days total confinement (up to 90 days).
RCW 9.94A.110 ~

‘commence immediately unless otherwige set

¥l Confinement shall
¥ ' Lepan) Fe Ve G F .

forth here:

[ PARTIAL CONFINEMENT. Defendant may serve the senterce, if eligible
' and approved, in part4a1 confinement in the following programs,
subject to the follpwing conditions:
i .
[

' - - T vﬂhbrxanﬂdoaibtx1Zh%h¢¢4abﬁﬂ
[ ) work crew RCW. 9.944.135 % home detention RCW 9.944,140, .190e
work release RCW 9)94A.180 Dlur ' :

[ ] ALTERNATIVE CONVERSION,i RCW O,94A.380.

— days of total cofifinement ordered abeve are hereby converted
Jto _____ hours of commmity service (8 hours = 1 day, nomviolent
offenders only, 30 days maximum) under the supervigion of the
Department of Corrections to be completed: ‘

[1 on a schedule ehltablished by the defendant's commumity
corrections officer, -
[l as followa: :

] Alternatives to total c?nfinemenc were]nét used. becausa of:

[ 7 criminal history [ 1 failure to appeér (finding reqﬁired for
nonviclent offenders enly) RCW 9.94A.380
(o) COMMUNITY SERVICE. RCW |9.94A.120.
In addition to the ordered total confinement, defendant shall
perform hours: of community service as approved by defendant's
comnunity corrections officer to be completed:
[l en a schedule egtablished by the dJdefendant's community

corrections officer
11 as follows:

S [ ] See adiitional pg for other o
AND SENTENCE (1af mine nopcional pg foz othisx conda of sent)

JUDGMENT. Time Offeddex Wai oy
NT AN | £
(RCH 9.94A.110, . 120) (WEF CR 84.0440 (7/98)) | " Ptive Sentence) Page s
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The defendant sh. . receive cxedit for time h\r«red prior to sentencing

) if that confinement was solely under this cause number, RCW

9.94A,120. The time served shall be computed by the jail unless

the credit for time served prior to sentencing is specifically set
forth hy the court: 7 @ggg (7 .

COMMUNITY SUPBRVISION. RCW 9,94A.120.

Defendant shall merve ﬁﬁ months (up to 24 wonths) in community
supervision. Defendant shall report te the Department of Corrections
located at West 1717 Broadway - Second Floor, Spokane, Washington 99201,
4B6-3260 not -later than 72 hours after relsase from custody and the
defendant shall comply with the instructions, zules and regulations of
the Department for the conduct of the defendant during the period of
community supervision and comply with any other conditions of community
gupervision stated in this Judgment and Sentence and/or 2Appendix A: , yﬁ

[ 1 devote time to gpecific D‘E@N" use or possession of any

employment or occupation , d~

[ ] pursue a prescribed course dmug{st-and be monitored by
of secular study TASC or other approved agency

' at the discretion of the -

D4 notify the Court ox , supervising CCO. “4*£A%f
Community Corrections %WV”WE‘ "
Officer in advande of any P9 ekgl avallable oufpatient
change in defendant's treatment for up to twe yeaxs,
addresg or employwent and or inpatient treatment not to
‘adhere to the standard exceed the standard range for
Conditions of the ' that offense '

: Department of Corrections. [ ] ges Additional Conditions of .

Sentencing
4 pay all court-ordered

legal financial
obligations & »4
At 4y F0-05 ot it Yo Tl
[ ] remain“within prescribed
geographical boundaries

. ~
; .

Lfegaatt oy Vpse swotder afpelonit 0

- . i 7 - (7

7,
Baretlst 7, y G
i Lt (L ELlerCABd ity G A G il Py ()7 L ) .

| J /

(RCH 9.94A.110, .120) (WPF CR 84.0400 (7/55))
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V, NOTICES AND SIGNATURES

5.1 COLLATERAL ATTACK ON JUDGMENT, Any petition or motion for collateral
attack on this judgment and sentence, including but not limited to any
- personal restraint petition, state habeas corpus petition, metien to
vacate judgment, motion to withdraw guilty plea,motion for new trial
or motion to arrest judgment, must be filed within one year of the
final judgment in this matter, except as provided for in RCW
10.73.100. RCW 10,73.0%0 )
5.2 LENGTH OF SUPERVISION. The defendant shall remain under the court's
: jurisdiction and the gupervision of the Departuwent of Corrections for
a period up to ten years frxom the date of sentence or release from
confinement, whichever ig longer, to assure payment of all laegal
financial obligations, RCWi9.94A.145.

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an
immediate notice of payroll deduction in paragraph 4.1, you are
‘notified that the Department of Corrections may issue -a notice of
payroll deduction without notide to you if you are more ‘than 30 days
-past due in monthly payments in an amount equal to or greater than the
amount payable for one month. RCW 9,94A.200010. Other income-
withholding action under RCW 9,94A may be taken without further
notice, RCW 9.94A.200030

5.4 RESTITUTION HEARING. o .
[ ] Defendant waives any right to be present at any restitution
hearing (sign initials) :

5.S Any violation of this Judgment and Sentence is punishable by up to 60
days of confinement per viclation, RCW S.94A.200

Crogg off if not applicable;

5.6 FIREARME. You wmay not own, use or possess any Iirearm unless your
right to do so is restored by a. court of record. (The court c¢lerk shall
forward a copy of the defendant's driver's license, identicard, or
comparable identification, te the Department of Licensing along with the
date of conviction or ¢ommitment). RCW 9.41,040, 9.41.047

TUDGUENT Aﬁnfssnmxnds (Pelony)
(RCW 9.94a.110, ,120) (wer CR 84.0400 {7/95)) Page jZi__

ool . NIVE ¢ | HONV 10 00 ENVMOdS: T8¢ LLD 809 XVA 80:9T 900Z/81/80



: .
Cross off Lf not applicable: ' ‘

SEX OFFENDER REGISTRATION. [RCW 9A.44.130, 10.01,200, Because this” |
crimexdnvolves a sex offenge, you are required to xegister with

sherif the county of the statie of Washingtbon where you de, You
must regist immediately upen beling sentenced unless are in
custody, in wh Lcase you must regipter within 24 rs of your
release. ~ ! , . c

'If you leave the Btate Following yeur sefitencing or release from
custody but latex move back Washingtom; you must register within 20
days after woving to this state ok within 24 hours aftex doing so if you
are under the jurisdiction of t o gtate 's Department of Corrections.

If you change your resigdericel within unty, you must send written

notice of your change of xeRidence to the sheT within 10 days of
woving, If you change-vour residence to a new couhty within this state,
you must register with the sheriff of the new c¢ounty ammdyou must give
written notice your change of address to the sheriff o “thg county

- where last igtered, both withih 10 days of moving. If vou n out
Washingtorf state, you must alse sénd written notice within 10 days

movigg to the county sheriff with!whom you last registered in Washingtd
state,

5.8  OTHER: e

+

PONE in‘oéen Court in the presence of the defendant this 2¢ day of

- ,189%7,

A ‘
print KATELERY 1 'CONNOR
SUPERIC -G JRT JYD '

,’:,4(/‘

CAROCEL O, DAVIS \ /RICHARD I, BECETOLT
Deputy Prosecuting At;‘tcxfney 'At*;coxneyfgfor Defendant:

WSBA # 13244 o wssag [/ o2

, DOUGLAS RIVARD
Defendant

'

Translator slgnature/Print name;
I am a certified interpreter of, or the court has found me otherwise
gu;ligieg todxnterpret, the e language, which the
elendant understands. . I translated : 5 B '
defendant'intQ“that'language; ed this Judgwept and Sentencde for the

TUDGMENT AND SENTENCE (Felony)
(RO 9.94A.110, .320) (WP® CR 84,0400 (7/9s) | ’
ro~d p 84, 38)) Page —-Z-.
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