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IDENTITY OF PETITIONER
The Superior Court of Yakima erred in denying any and all
attorney fees to Appellant by order entered June 15, 2007.
COURT OF APPEALS DECISION
Claifnants prevailed on some of the issues théy raised in a
forfeiture proceeding, but récovered only a small portion of the value
they sought to gain. The trial court decliﬁed to award attorney fees
to the claimants. Believing that the phrase “substantiaily prevails”
should not have two different meanings.in the same context, we
affirm the trial court’s ruling.
ISSUES PRESENTED FOR REVIEW
ISSUE NO. 1 Did the Court of Appeals err ‘in holding that
Petitioner did not “substantially prevail” per RCW 69.50.505(6).
STATEMENT OF THE CASE |
On'December, 29, 2006, the Sunnyside Municipal Court
entered it’s ruling that $57,990.00 in cash, $9,342.00 in cash and a
1997 BMW automobile were to be forfeited to vthe City of Sunnyside

pursuant to RCW 69.50.505 and RCW 10.105.011. CP at 186-187.



Claimant (Appellant at Superior Court and Court of Appeals) filed
an appeal of this decision to the Yakima Sﬁperior Court. CP at 234.
Yakima Superior Court filed its decision on the substantive issues
and resérved the issue of attorney fees for further briefing on March
28,2007. CP 58-66.

The Superior Court ruled, as to the substantive issues, that the
City of Sunnyside did not meet its burden of proof as to ’r;he
$9,342.00, CP at 62, Appellant was an innocent owner of thé 1997
BMW automobile, CP 63-66, and that Appellant could not make the
innocent ownér defense as to the $57,990.00 because those rights
had bveen relinquished to another. CP at 63. The $9,342.00 and
BMW were returned fo Appellant who relinquished this property to
the estate of his father (the original owner). CP at 62. The
$57,990.00 remained forfeited to Respondent. J

Appellant advﬁnced four theories to tge Superior Court for the
return of the three articles of property. CP at 90. The primary theory
or issue was that the innocent owner defense applied to all property

seized. CP at 90-100. The second theory was that Respondent had



not met its burden of pfoof that the $9,342.00 was forfeitable under
RCW 69.50.505. CP at 96-97. The third theory was that seizure and
forfeiture of the $57,990.00 was the result of an unlawful search. CP
at 97-98. The fourth and last theory was that forfeiture of the
$57,990.00 was flawed due to lack of proper notice or due process.
CP at 98-99.

Appellant submit’téd a demand for $12,000 in attorney fees.
CP at 71. Appgllant’s theory for demand of attorney fees was that
recovery of the car and the $9,342.00 meant that relief had been
obtained on av significant issue. CP at 34. The Superior Court,
despite ruling that no attorney fees were warranted, aéked
Respondent if he objected to the amount of attorney fees requested in
order to deal with this issue should there be an appeal. RP at 17.
Respondent did not object to the amount. RP at 17.

Respondent’s position regarding attorney fees was that
Appellant’s request for attorney fees did not comply with RALJ
11.2, CP at 25, and that the Sunnyside Police Department was not a

“claimant” from which Appellant could seek attorney fees. CP at 25.



Respondent also argued that the City’s seizure was “substantially
jusﬁﬁed” under the Equal Acceés to Justice Act and thus attorney
fees are not warranted. CP at 26.

The Superior Court heard argument on the issue of attorney
fees and ruled that because both parties prevailed on issues,v
Appellant did not “substantially prevail”. RP at 11. Appellant
petitioned to the Court of Appeals for Discretionary Review on the‘
substantive issues and this petition was denied. Because the decision
regarding attorney fees came afterb the substantive ruling, a separate'

-Notice of Appeal was filed by Appellant which was ultimately
granted as a Petition for Discretionary Review.

Subsequent to argument on the issue of attorney fees, counsel
for Appellant becarﬁe aware of a federal drug forfeiture case
seemingly on point. Appellant filed a Motion and Memorandum for
Reconsideration based upon the case of United States v. Real
Property Known as 22249 Dolorosa St., 190 F.3d 977 (9% Cir.

1999). CP at 8-9. The Superior Court denied this motion. CP at 7.




SUMMARY OF ARGUMENT

Appellant substantially prevailed in recovering the BMW
Automobile and $9,342.00 m U.S. Currency. Both of these are
significant issues and a benefit to the claimant, therefore Appellant is
entitled to attorney fees under RCW 69.50.505(6). See, RCW
4.84.350(1) (Washjngton’s EAJA); United States v. Real Property
Known as 22249 Dolorosa St., 190 F.3d 977 (9% Cir. 1999)
(Applying the federal Equal Access to Justice Act (EAJA) to
determine attorney fees for a wrongful drug forfeiture action). Both
federal courts and Washington courts looked to their respective
EAJA for a determination of attorney fees prior to statutory
amendments specifically éddressing drug or asset forfeituﬁ. Id.;
Moen v. Spokane City Police Dept., 110 Wn. App. 714, 42 P.3d 456
(2002).

The federal drug forfeiture statute is similar to that of
Washington’svdrug forfeiture statute. Robertson v. State Liquor
Control Bd., 102 Wn. App. 848, 10 P.3d 1079, review denied, 143

Wn.2d 1009, 21 P.3d 290 (2000). Washington courts approve of




looking to federal case law to resolve issues relating to RCW
69.50.505(6). City of Bellevue v. Cashier’s Check for $51,000.00 &
$1,130.00 in U.S. Curfency, 70 Wn. App 697, 855 P.2 330 (1993),
review denied 123 Wn.2d 1008, 869 P.2d 1084. Attorney fees for
federal drug forfeitures are ﬁow governed by the Civil Asset
Forfeiture Reform Act of 2000 (CAFRA). 18 US.C. § 2465.
SimilarIy, attorney fees for Washington drug forfeitures are now
governed by RCW 69.50.505 and not the EAJA.

Washington has not defined the term “substantially prevails”
as used in RCW 69.50.505 . Federal case law has resolved thev
question of whether the change in tefms from the EAJA’s
“prevailing party” to that of CAFRA’s “substantially prevails” means
a different standard is to be applied for an attorney fee determination.
The term “substantially prevails™ is to be applied in the same manner
as the teﬁn “prevailing party”; Oil, Chemical and Atomic Workers
Intern. Union, AFL-CIO v. Department, 288 F.3d 452, 454-455
(D.C. Cir. 2002). The Dolorésa Court applied the EAJA term

“prevailing party” and defined it as meaning a party who succeeds on




any significant issue in litigation which achieves some of the vbeneﬁt
the party sought. 190 F.3d at 981.

Appellant prevailed on the major issue, standing to assert the
_innocent owner defense. Appellant also prevailed as to the issue of
burden of proof regarding the $9,342.00. That the Appellant may
not have prevailed in terms of monetary value is does not change
this. Id. at 981-982. Recovery of the car and the money was a

benefit to Mr. Torres. The threshold requirement for attorney fees
has been met.
ARGUMENT

In 2001, RCW 69.50.505 was amended to state “In any
proceeding to forfeit property under this title, where the claimant
substantially prevails, the claimant is entitled to reasonable
attorneys’ fees reasonably incurred by the claimant”. RCW
69.50.505(6). This replaced the EAJA as a remedy to claimants.
Moen, 110 Wn. App. 717-718. The amendment was intended to
harmonize with the EAJA, Id. at 721, however there are differences

in the two provisions.




RCW 69.50.505 does not make an exception to the demand
- for attorney fees if the agency acﬁon was “substantially justified”
and it uses the term “prevails” rather than “substantially prevails” as
it pertains to thé claimant. RCW 4.84.350(1). The EAJA defines a
prevailing party as one who has “obtained relief on a signiﬁcaﬁt
issue that achieves some benefit that the qualified party sought;’. Id.
Upon review of the trial court’s decision forfeiting all
property, including a '1997 BMW automobile, $9,342.00 and
$57,990.00, the élaimanf appealed to Yakima Superior Court. The
claimant, Mr. Torres, advanced four theories to the Superior Court
for the return of the three articles of 'property. CP at 90. }The primary
theory or issue was the iﬁnocent owner defense which was applied to
all property seized. CP at 90-100. The second theory was that
Respondent had not met its burden of proof that the $9,342.00 was
forfeitable under RCW 69.50.505. CP at 96-97. The third fheory
was that seizure and forfeiture Qf the $57,990.00 was the result of an

unlawful search. CP at 97-98. The fourth and last theory was that



forfeiture of the $57,990.00 was flawed due to lack of proper notice
‘or due process. CP at 98-99.

The Superior Court ruled, as to the substantive issues, that
the City of Sunnyside did not meet its burden of proof as to the
$9,342.00, CP at 62, Appellant was an innocent o§vner of the 1997
BMW aﬁtomobile, CP 63-66, and that Appellant could not make the
innocent owner defense as to the $57,990.00 begause those rights
had been relinquished to another. CP at 63.

Mr. Torres submitted a demand for attorney fees in the
amount of $12,000. CP at 71. The Superior Court ruled that because
both parties prevailed on issues, Mr. Torres d1d not “substantially
prevail”. RP at 11. The Superior Court, in 6rder to resolve this issue
prior to any appeal, asked Respondent if it objected to the amount of
attorney fees requested. RP at 17. Respondent did not object to the
amount. RP at 17.

RCW 69.50.505 does not explain what it means by
“substantially prevail” and there is no case on point. The federal

drug forfeiture statute is similar to that of Washington’s drug
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forfeiture statute. Robertson v. State Liquor Control Bd., 102 Wn.
App. 848,10 P.3d 1079, review denied, 143 Wn.2d 10;)9, 21P3d
290 (2000). Washington courts approve of looking to federal case
law to resolve issues relating to RCW 69.50.505(6). City of Bellevue
v. Cashier’s Check fér $51,000.00 & $1,13 0 00 in U.S. Currency, 70
Wn. App 697, 855 P.2‘ 330 (1993), review denied 123 Wn.2d 1008,
869 P.2d 1084.

In the case of United States v. Real Property Known as - |
22249 Dolorosa St., 190 F.3d 977 (9™ Cir. 1999), a very similar
attorney fee question arose. In that case, the government argued that
the claimants prevailed on only 28.7% of the total value of the
property forfeited. Id. at 981. The court appiied the federal EAJA
and its requirement that the claimant be a “prevailing party”. Id. at
981. It defined prevailing party as one that succeeds “on any
significant issue in litigation which achieves some of the benefit the
parﬁes sought in bringing suit”. Id. Furthermore, there is no
requirement that success be measured by comparison of the value of

the respective properties. /d. at 982.

10



Attomey fees for federal drug forfeitures had previously been
~ brought pursuant to the EAJA but are now governed by the Civil
Asset Forfeiture Reform Act of 2000 (CAFRA). 18 U.S.C. § 2465.
Similarly, attorney fees for Washington drlig forfeitures are now
 governed by RCW 69.50.505(6) and not the EAJA.

Federal courts have also addressed the issue of whether the
terms “prevailing party” and “substantially prevail” are to be applied
differently. The term “substantially prevails” is to be applied in the
same manner as the term “prevailing party”. Oil, Chemical and
Atomic Workers Intern. Union, AFL-CIO v. Department, 288 F.3d
452, 454-455 (D.C. Cir. 2002).

Appellant prevailed on the major issue, standing to assert the
innocent owner defense. Appellant aléo prevailed as to the issue of
burden of proof regarding the $9,342.00. That the Appellant may
not have prevailed in terms of monetary value is does not change

this. Id. at 981-982. Recoyery of the car and the money was a
benefit to Mr. Torres. The threshold requirement for attorney fees

has been met. Mr. Torres is a substantially prevailing party under

11



RCW 69.50.505(6) and is entitled to demand attorney fees from the
City of Sunnyside.
CONCLUSION

A substantially prevailing party under RCW 69.50.505 is one
who succeeds on any significant issue. in litigation which achieves
some of the benefit the parties sdught in bringing suit. Mr. Torres
succeeded in revcovering the 1997 BMW automobile and $9,342.00.
These ére significant issues and he is entitled to the $12,000 in
attorney fees.

In addition to this, Appellant fequests vattomey fees pursuant

to RAP 181.
Respectfully submitted this 5 day of March, 2009.

TODD V. HARMS, P.S.

y:
Todd'V. s, WSB #31104
~ Attorney for Petitioner
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In the Office of the Clerk of Court
WA State Court of Appeals, Division III

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

No. 26432-7-111

JOSE GUILLEN, )
CITY OF SUNNYSIDE, )
Respondents, )
v. ) Division Three
3\
- J
LORENA CONTRERAS, guardian )
~ of JESUS JAIME TORRES, JR., )
| )
Appellants. ) PUBLISHED OPINION

KORSMO, J. —This is an appeal about attorney fees. Claimants prevailed on some
of the issues they raised in a forfeiture proceéding, but recovered only'a small portion of
the value they sought to gain. The trial court declined to aWard attorney fees to the
claimants. Believing that the phrase “substantially prevails’; should not have two
'differe‘nt meanings in the same context, we affirm the trial court’s ruling. |

FACTS
The relevant facts relate largely to procedural matters and are not disputed. In the

course of investigating a drug-related shooting on June 28, 2005, the Sunnyside Police
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" Department seized $9,342 in cash found on deceased Jesus Jaime Torres’s person,
$57,990 in cash found in a package on a loveseat in the living roofn Where the drug
transaction occurred, and a 1997 BMW automobile that Mr. Torres drove to the
transaction scene. Mr. Torres’s family filed a claim with the department for the return of
the p1ro_perty.l See RCW 69.50.5‘05(5). The municipal court decided that the vehicle and
all of the money would be forfeited to the department.

The family filed an appeal with the Yakima County Superior Court. The family
advanced four theoﬁes for the return of three articles of property. The primary theory

was that the innocent owner defense applied to all property seized. Second, the family

forfeitable under RCW 69.50.505. The third theory was that seizure and forfeiture of the
$5‘7,99O was the result of an unlawful 'searc;h. Lastly, the family contended that forfeiture
of the $57,990 was flawed due to lack of proper notice or due process.

The superior éourt held in favor of the .family on two issues: (1) the department

did not meet its burden of proof as to the $9,342 and (2) the family was an innocent

I A claim was filed by Lorena Contreras on behalf of Mr. Torres’s heirs. A second
claim was filed by Mr. Torres’s infant son, Jesus Jaime Torres, Jr., through Ms. Contreras
as guardian. The latter claim was the one actually adjudicated. The infant relinquished
the property to the estate for distribution. The claims were filed against Jose Guillen, a
detective sergeant in the Sunnyside Police Department, whose role in the forfeiture is
unclear from this record. For clarity and convenience, the claimants are referred to as the

family and the respondents are referred to as the department.
2
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owner of the BMW. It therefore ordered the return of the $9,342 and the 1997 BMW
automobile to the family. The superior court held that the family failed in their claim for
the $57,990 because any right to the cash had been relinquished to another prior te death.
The superior court reserved the issue of attorney fees for fui‘ther briefing.

The family submitted a demand for attorney fees under RCW 69.50.505(6). The
department expressly __indica’ied that it had no objection to the amount of attorney fees.
Counsel argued that the recovery of the car and the $9,342 in cash constituted relief on a
.sigriiﬁcant issue. In denying attorney fees, the court struggled} with the meaning of the
statute’s language that permits the recovery of attorney fees “where the claimant
substantiaily prevails.” RCW 69.50.505(6). The court ruled: “I’m looking at the totality
of the circumstances, the overall picture, and saying that you haven’t shown that he’s
substantially prevailed, whatever‘that means.’i (Emphasis added.) _Reconsideratiqn was
also denied. |

The family petitioned to this court for discretionary review on the substantive
forfeiture issues. That petition was denied. The family then petitioned on the attorney
fee issue, which was granted by our Commissioner under RAP 2.3(d)(3), as it raises an
issue involving the pubiic interest and it is also one of first impression with regard to

interpretation of the language in RCW 69.50.505(6).
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DISCUSSION

The determination of whether a statute provides for an award of fees “is a question
of law and is reviewed de novo.” Lindsay v. Pac. Tt opsoils, Inc.., 129 Wn. App. 672, 684,
120 P.3d 102 (2005), review denied, 157 Wn.2d 1011 (2006); see also Cosmopolitan B
Eng’g Group, Inc. v. Ondeo Degremont, Inc., 159 Wn.2d 292, 298, 149 P.3d 666 (2006)
(“Statutory interpretation is a question of law, subject to de novo review.”); State v.
Dearbone, 125 Wn.2d 173, 178-179, 883 P.2d 303 (1994) (ﬁolding that whether a statute - |
applies to a particulaf set of facts is a question of law that we review de nqvo).
Washin'gton,follows the “American Rule” that a prevailing party does not generally
recover its attorney fees unless expressly authorized by statute, by agreement of the
parties, or upon a recognized equitable ground. Panorama Vill. Condo. Owners Ass’n
Bd. v. Allstate Ins. Co., 144 Wn.2d 130, 143, 26 P.3d 910 (2001). “Statutory fee-shifting
provisions have been enacted by the Legislature in numerous instances to encourage
enforcement of public policy goalls. ... Attorney fee awards are eésential to encouraging
private enforcement of key social policies.” PHILIP A. TALMADGE AND MARK V.
JORDAN, ATTORNEY FEES IN WASHINGTON, at 35 (2007). One such public policy goal is
to award fees to a claimant seeking the return of property wrongfully seized by a law

~ enforcement agency pursuant to RCW 69.50.505, the seizure and forfeiture provision of
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the Uniform Controlled Substances Act.. Moen v. Spokane City Police Dep’t, 110 Wn.
App. 714, 718-721, 42 P.3d 456 (2002).
The family sought fees under RCW 69.50.505(6), which provides:
In any proceéding to forfeit property under this title, where the

claimant substantially prevails, the claimant is entitled to reasonable

attorneys’ fees reasonably incurred by the claimant. In addition, in a court

hearing between two or more claimants to the article or articles involved,

 the prevailing party is entitled to a judgment for costs and reasonable.
attorneys’ fees. -v
" The term “claimants” in the second sentence of this statute does not pertain to the seizing
law enforcement agency. Deeter v. Smith, 106 Wn.2d 376, 380, 721 P.2d 519 (1986);
Irwin v. Mount, v47 Wn. App. 749, 754, 737 P.2d 277, review denied, 108 Wn.2d 1031
(1987). The department may not, therefore, recover attorney fees as a prevailing party
~when a claimant is unsuccessful in the recovery of seized property. Irwin, 47 Wn. App.
at 754. But the family in this case is a claimant under the statute.

As this court has held, a statute that makes a party “entitled” to attorney fees is
mandatory rather than discretionary as to whether fees should be allowed. Farm Credit
Bank v. Tucker, 62 Wn. App. 196, 207, 813 P.2d 619, review denied, 118 Wn.2d 1001
(1991). “The only discretion is to the amount.” Id. (citing Singleton v. Frost, 108 Wn.Zd
723, 729-730, 742 P.2d 1224 (1987)). The family must be awarded fees, therefore, if |

they substantially prevailed in the action. We next must decide what “substantially

prevails” means.



No. 26432-7-111
Guillen v. Contreras, et al
The family, citing out-of-state aﬁthority and the policy éf our statute, contends a
claimant who obtains some relief in a forfeiture prdceeding is a substantially prevailing
| party. This argument, however, ignores extensive Washington precedent to the contrary.
We do not believe that the Legislature intended that the phrése “substantially prevailing
party” would ha\}e one meaning for attorney fee awards under the forfeiture statute and a
different meaning in other attorney fee awards statutes. Indeed, we believe that in using a
* phrase that has already been interpreted by the courts, the Legislature intended it to have
the same meaning. Stafe v. Rice; 116 Wn. App. 96, 104-105, 64 P.3d 651 (2003);
compare Yakima Valley Bank & Trust Co. v. Yakima County, 149 Wash. 552, 556-557,
271 P. 820 (1928) (when Legislature reenacted statute that had already been construed by
Washington Supreme Court, it intended the same construction to apply).
RAP 14.2 uses the same languagé:
A commissioner or clerk of the appellate court will award costs to
the party that substantially prevails on review, unless the appellate court
directs otherwise in its decision terminating review. If there is no
substantially prevailing party on review, the commissioner or clerk will not
award costs to any party.
This language has.been the subject of several prior decisions.
. When the question is one of money damages, the decision about which party

prevails or substantially prevails is easy. The party that receives judgment is the

prevailing party. Blair v. Wash. State Univ., 108 Wn.2d 558, 571, 740 P.2d 1379 (1987).

6
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The question becomes much more complicated when a monetary judgment is not the sole
issue. Typically in such cases, if both parties to litigation prevail to some significant
degree, neither is a prevailing party under the rule. For instance, in Northwest Television
Club, Inc. v. Gross Seattle, Inc., 96 Wn.2d 973, 634 P.2d 837, 640 P.2d 710 (1981), the
court concluded its discussion of the RAP 14.2 issue by summarizing the procedural
history-of the case:

-If is clear,vho'vs}evér, tﬁat each party paftiaily prev“ailed in the Court of

Appeals, and that in those circumstances the court commissioner was -

correct under the rule and the case law to deny costs. Here, however, lessee

has prevailed on both major issues, and we hold it is therefore entitled to its

costs on appeal.
Id. at 985-986. Similarly, in Goedecke v. Viking Investment Corporation, 70 Wn.2d 504,
513, 424 P.2d 307 (1967), the court concluded its opinion: “Since neither party has
completely prevailed, each will bear his own costs.” Many other cases are similar—if
both parties prevail in part, then neither is a “substantially prevailing party.” E.g., Ennis
v. Ring, 56 Wn.2d 465, 473, 341 P.2d 885,353 P.2d 950 (1959). However, where one
party prevails on only a marg_inal issue, it is not a prevailing party. S. Kitsap Family
Worship Ctr. v. Weir, 135 Wn. App. 900, 915, 146 P.3d 935 (2006) (party that won on

claim of property ownership was substantially prevailing party even though opposing

party won on claim that a contractual attorney fee provision did not apply to case).
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The rule is similar under chapter 4.84 RCW. At least a dozen provisions of that
chapter award costs or attorney fees under varying circumstances to the “prevailing

party.”2 In those cases, also, when both parties win significant issues, then neither is a

prevailing party.” Am. Nursery Prods., Inc. v. Indian Wells Orchards, 115 Wn.2d 217,
234-235, 797 P.Za 477 (1990); McGary v. Westlake Investors, 99 Wn.2d 28-0, 288, 661
P.2d 971 (1983); Puget Sound Serv. Corf. v. Bush, 45 Wn. App. 312, 320-321,724P.2d
1127 (1986); Tallman v. Durussel, 44 Wn. App. 181, 189, 721 P.2d 985, review denied,
106 Wn.2d 1013 (1986); Rowe v. Floyd, 29 Wn. App. 532, 535-536, 629 P.2d 925 |
(1981). However, when there is one primary issue, the party prevailing on that issue is
entitled to its costs and fees as the “prevailing party” even tﬁough the party lost oﬁ '
another issue. Osborn v. Grant Counzjz, 130 Wn.2d 615, 630, 926 P.2d 911 (1996).
Against this body of precedent, the family arguesthat the purpose of the attorney
fee section of the forfeiture statute is to reimburse owners whose property is improperly
seized by the government and that they should be entitled to aftorney fees whenever they

prevail on any claim. While we agree with their premise that the statute is designed to

2 RCW 4.84.010, .030, .090, .185, .250, .260, .270, .290, .330, .350, .360, .370.

3 In the case of contractual attorney fee awards under RCW 4.84.330 where both
parties prevail on discrete contractual issues, the trial court is to award fees on a
proportional basis. See Marassiv. Lau, 71 Wn. App. 912, 859 P.2d 605 (1993);
Transpac Dev., Inc. v. Young Suk Oh, 132 Wn. App. 212, 130 P.3d 892 (2006); but see
Hertz v. Riebe, 86 Wn. App. 102, 106, 936 P.2d 24 (1997) (declining to apply Marassi in
situation of both contractual and non-contractual claims).

8
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aid the property claimants, we do not agree with the conclusion they draw. In light of the
fact thaf the Législature used a “substantially prevailing” standard, we do not see
legislative intent to award attorney fees to any claimant who prevails in some small part.
When the Legislatur¢ has wanted to dg so in other circumstances, it has written statutes to
ensure that attorney fees are awarded when a party prevails in any degree. For instance,
in the Industrial Insurance Act, the Legislature has provided in RCW. 51,.52...130(1)4 for -
iﬁjured‘workers to receive ébrﬁpléte attorney fees when they prevail to the extent of
confirming their right to relief, even if they lose the majority of their claims. See Boeing
Co. v. Heidy, 147 Wn.2d 78, 89-90, 51 P.3d 793 (2002) (employer won on two of three
issues but still had to pay for worker’s attorney); and v. Dep’t of Labor & Indus., 139
Wn.2d 659, 989 P.2d 1111 (1999). Similarly, the antidiscrimination statutes permit a
party to receive»full attorney fees even if not all claims are successful. RCW
49.60.030(2); Blair, 108 Wn.2d at 569-572 (noting that it may be appropriate to
proportion fees if claims aré unrelafed). The Legislature knows how to ensure thaf a
partially successful claimant can recover actual attorney fees. By its reliance on thé time-

tested “substantially prevailing party” standard, we do not believe it intended to allow

b er, .. relief is granted to a worker or beneficiary, or . . . the worker’s or
beneficiary’s right to relief is sustained, a reasonable fee for the services of the worker’s
or beneficiary’s attorney shall be fixed by the court.” RCW 51.52.130(1).

, 9 .
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forfeiture claimants to recover attorney fees unless they prevailed on all the major issues
in the case.

The use of the word “substantially” to modify “prevailing” implies that the trial
judge has some discretion in deciding whether a party prevailed significantly enough to
become éntitled to the mandatory attorney fee award. We do not now decide the extent
to which a party must succeed in order to be “substantially prevailing.” . We do know thét
it is not this case. The family received less than one quarter of the assets they were
seeking.” Even giving a generous value to the autoinobile, the_family recovered about
$19,000 out of the nearly $77,000 they were seeking. The family decided which claims
they would pursue. While they prevailed on the two smaiierI claims, they did not prevail
on the most significant claim. Accordingly, the trial court’s decision that the family was
not the prevailing party could not be an abuse of discretion under these facts.

The ruling of the trial court is affirmed. In light of our decision to review this case

> The value of the 1997 BMW 328i is not discussed in the record. Our own
research in Kelly Blue Book, http://www.kbb.com, suggests the range of values,
depending on the nature of the transaction, for a low mileage model in excellent
condition would extend from approximately $5,500 to nearly $9,500. While the value
would likely have been somewhat higher at the time of the hearing, we believe these

values are still useful.
10
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in the public interest, we decline to award costs and fees on appeal.

Vrgr |}

/ | Korsmo, J. 0

I CONCUR:

- Kaulik, J.

11
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SCHULTHEIS, C.J. (dissenting) — The attorney fee provision of RCW
69.5 0.505(6), the seilzure and forfeiture statute in the Uniform Controlled Substances Act,
provides: “In any proceeding to forfeit prdperty uhdér this title, where the claimant
substantially prevails, the claimant is entitled to reasonable attorneys’ fees reasonably
incurred by thé claimant.” The majority holds that the claimant family in this case, which
succeeded in attaining the return of wrongfully seized property, did not “substantially
prevail” under RCW 69.50.505(6) because‘it did not achieve the return of a sufficient, yet
unspéciﬁed, amount of the total monetary value of the property it.claimed in thé |
forfeiture action. The majority relies on authority that interprets other attorney fee
statutes, which refer to a prevailing paﬁy. I would not decide the issue on this authority
because RCW 69.50.505(6) is different in its wording, purpose, policy, and .one-sided
application. I must therefore respectfully dissent. |

Our purpose when interpreting a statute is “‘to discern and implement the intent of
the legislature.’” City of Olympia v. Drebick, 156 Wn.2d 289, 295, 126 P.3d 802

(quoting State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003)), cert. denied, 127 S. Ct.
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436 (2006). When a statute is clear on its face, its meaning should be derived from the
language of the statute alone. Kilian v. Atkinson, 147 Wn.2d 16, 20, 50 P.3d 638 (2002)
~ (citing State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 1030 (2001)). Courts should assume
the legislature means exactly what it says in a statute and apply it as written. Keller, 143
Wn.2d at 276.
The legislature decided that
[i]n any proceeding to forfeit property under this title, where the claimant
substantially prevails, the claimant is entitled to reasonable attorneys’ fees
reasonably incurred by the claimant. In addition, in a court hearing
between two or more claimarnts to the article or articles involved, the

prevailing party is entitled to a judgment for costs and reasonable attorneys’
fees. ,

RCW 69.50.505(6).

| The statuté plainly directs that only one type of litigant—a claimant—may be
entitled to attbrney feesina forfeituréproc’:eeding. The seizing law enforcement agency
is not entitled to attorney fees. Deeter v. Smith, 106 Wn.2d 376, 380, 721 P.2d 519
(1986). The claimant is entit»ledA to attdrney fees if he or she “substantially prevails” in
the ﬁroceeding. RCW 69.50.505(6). But if multiple claimants oppoée one another in a
contest over seized pfoperty, the “prevailing' party” of those claimants is enﬁtled to costs
and attorney fees. Id. |

It is significant that the legislature used two different phrases—*‘substantially

prevails” and “prevailing party”—in this statute to indicate when attorney fees should be
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awarded. Id. This tells us that a different meaning was intended for each term. State v.
Béaver, 148 Wn.2d 338, 343, 60 P.3d 586 (2002). Yet the majority holds that these two
phi*ases mean the saﬁe_ thing. Such an ihterpretatiOn also disregards the word
“substantially.” RCW 69.50.505(6). “Statutes must be interpreted and construed so that
all the language used is given effect, with no portioh rendered meaningless or
superfluous.” Whatcom County v. City of Bellingham, 128 Wn.2d 537, 546, 909 P.2d
1303 (1996).

There are just two other attorney fee statutes in which the legislature chose to use
the term “substantially prevail,” RCW 64.35.115 and RCW 4.84.370. The former statute
allows fees to the “substantiaily prevaiiing party” in an action to enforce the terms of a
~ qualified warranty on a condominium conveyance. RCW 64.35.115. Due to the use of
the terms “claimant,” “qualified insurer,” and “party” in chapter 64.35 RCW, it is not
crystal clear whether the attorney fee provision is one-sided. Given the nature of ‘a
typical warranty enforcement action, however, it is probably one-sided like RCW
69.50.505(6). In the latter statute, RCW 4.84.370, attorney fees and costs are awarded to
“the prevailing‘ party or substantially prevailing party” in certain land use appeals where
the party seeking attorney fees was the prevailing party before the local agency and in all
prior judicial proceedings. RCW 4.84.370(1)(b). This statute uses thé terms “prevailing

party” and “substantially prevailing party” interchangeably. But, unlike in RCW
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69.50.505(6), the statute pro%vides circumstances under which the municipality may be a
prevailing party for attorney fee and cost purposes. RCW 4;84.370(1)(b). |

In all other circumstances, the legislature elected to use the phrase “prevailing
party,” which has been judicially interpreted to include a “substantially prevailing
, party.”l The statutes that address a prevailing-party standard recognize that either party
in litigation may not wholly prevail. Sometimes a quantitative analysis of the judgment
to determine the 'aWéfd‘ of attorney fees "u'n"'(Tiér' those statutes is appropriate to measure the
parties’ relative success. Such a quantitative analysis is not necessary,-however, under
RCW 69.50.565 (6) because this forfeiture statute recogﬁizes the success of only one

party—the claimant. What the seizing agency retains is not relevant. It will never be a

substannally prevailing party or prevailing party under RCW 69.50.505(6).
Thus, notwithstanding the relatlve success of the seizing agency in the forfeiture
proceeding, under the attorney fee provision in RCW 69.50.505(6), a claimant need only

substantially prevail on its claim. Under the Washington rule, “substantially prevailing

"E.g., Riss v. Angel, 131 Wn.2d 612, 633-34, 934 P.2d 669 (1997) (for an award
of costs to the prevailing party under RCW 4.84.030, “the determination of who is a
prevailing party depends upon who is the substantially prevailing party, and this question
depends upon the extent of the relief afforded the parties”); Hertz v. Riebe, 86 Wn. App.
102, 105, 936 P.2d 24 (1997).(under RCW 4.84.250 attorney fees and costs in damage
actions of ten thousand dollars or less, allowed to the “prevailing party™); Marine Enters.,
Inc..v. Sec. Pac. Trading Corp., 50 Wn. App. 768, 772, 750 P.2d 1290 (1988) (attorney
fees to the “prevailing party” under RCW 4.84.330 in an action related to a contract or
lease).
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party” represents a less rigorous standard than “preyailing party.” Riss v. Angel, 131
Wn.2d 612, 633, 934 P.2d 669 (1997).

The majority reaéons that if the legislature wanted to grant attorney feestoa
litigant that only marginéﬂy succeeds, .it would know hoW to do so. I believe the |
legislature clearly has done so in RCW 69.50.505(6)—a claimant‘ is entitled to attorney

fees ‘if it merely subs_tantially prevails ‘in its action to return wrongfully seized property.
Indeed, had the legislature intended to require that the claimant-more than “substanti’ally
prevail,” it could have easily done so by using the term “prevéiling party” as it did in the
sentence that followed. See RCW 69.50.505(6); see also 3- KARL B. TEGLAND,
WASHINGTON PRACTICE: RULES PRACTICE RAP 18.1 author’s cmts. at 412 (6th ed. 2004)
(a “specialized statute trumps the ¢ prevailing party’ t'est,. and fees will be awarded or

| denied in accordance with the specific statute in question™).

To support its position that the legislation would be clear if the intent was to award
fees to a marginally successful claimant, the majority points to a special attorney fee
statute under the Industrial Insurance Act, RCW 51.52. 130. That statute provides: “[I]n
" cases where a party other than the worker or beneﬁciary is the appealing party and the
worker’s or beneficiary’s right to relief is sustained, a reasonable .fee for the services of
the worker’s or beneficiary’s attorney shall be ﬁxéd by the court.” RCW 51.52.130(1).
First, I believe this attorney fee provision is less clear in thé use of its term “right to relief

- is sustained” than RCW 69.50.505(6).
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Second, although the circumstances under which fees are ordered are exactly the
opposite, the same policy is at work in both statutes. RCW 69.50.505(6) calls for fees
when the qlaimant is forced to litigate a claim for wrongfully seized.property, while
under RCW 51.52.130 the industrial insurance claimant is entitled to fees for being
forced to defend a favorable decision on appeal.

This policy was behind the Washington Supreme Court’s decision not to reduce
attorney fee awards to refiect a worker’s limited success ol appeal.” Brandv. Dep'’t of
quor & Indus., 139 Wn.2d 659, 670, 989 P.2d 1111 (1999). Thus, a worker was entitled

“to fees, despite losing two of the three issues on appeal. Boeing Co. v. Heidy, 147 Wn.2d
78, 89-90, 51 P.3d 793 (2002). The Brand court also refused to a
terms of successful and unsuccessful claims because of “the unitary nature of claims
brought under the Industrial Insurance Act.” Brand, 139 Wn.2d at 673. That reluctance
to segregate successful claims should be applied with equal force to RCW 69.50.505(6).
The claimant family here offered several overlapping legal theories, all of which were not
unrbelated, to justify the return of the property it claimed. Still, evén if we viewed the

matter now before this court in terms of successful claims, rather than total monetary

2 The court in Brand v. Dep’t of Labor & Indus., 139 Wn.2d 659, 670, 989 P.2d
1111 (1999) stated, “Under the statute, the worker’s degree of overall recovery is
- inconsequential. This holding is consistent with the purposes behind RCW 51.52.130.
- Awarding full attorney fees to workers who succeed on appeal before the superior or
appellate court will ensure adequate representation for injured workers.”

6
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amount, the family would be entitled to attorney fees for having won two claims ($9,342
in cash and the car) to one ($57,990 in cash).

The purpose underlying the attorney fee provision supports a more liberal grant of
attorney fees than that advanced by the majority. The provision allowing attorney fees
when a claimant substantially prevails in a forfeiture proceeding was enacted to ensure
fairness to the claimant. Moen v. Spokane City Police Dep’t, 110 Wn. App. 714, 720-21,
42 P.3d 456 (2002). As noted by the governor upon signing the bill into law:

Engrossed Substitute House Bill No. 1995 provides needed reform

to our civil forfeiture laws. This bill will provide greater protection to

citizens whose property is subject to seizure by law enforcement agencies.

Drug dealers should not be allowed to benefit from their illegally gotten

wealth, but we must not sacrifice citizens’ rights in our efforts to fight drug

trafficking.

LAWS OF 2001, ch. 168, at 752-53 (partial veto note’) (emphasis added); see Dep’t of
Ecologjz v. Theodoratus, 135 Wn.2d 582, 594, 957 P.2d 1241 (1998) (“In determining
legislative intent of a statute, the reviewing court considers the intent of the Governor
when he vetoes a section.”).

The governor agreed that the civil forfeiture law needed reform to protect citizen

rights. Significantly, the only substantive change made to the statute was the addition of

the attorney fee provision. This provision was instituted to require accountability by law

? The portion of the proposed statute concerning the formation of a committee to
study the progress of the federal forfeiture attorney fee statute was vetoed as unnecessary.
LAWS OF 2001, ch. 168, at 752-53 (partial veto note).

7
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enforcement, given the relativeease by which an agency may seize property for forfeiture
and require the owner to institute an action fof its return. See Moen, 110 Wn. App. at
720-21 (noting that the one-sided attorney fee statute “indicates that the legislemre is
sensitive fo the public’s concern for accounfability when a civil forfeiture is
insupportable™).

 When interpreting the undefined phrase “substantially prevail” as it is used in
RCW 69.5‘0.505(6), the dictionary provides the common meaning. John H. Sellen
Constr. Co. ‘v. Dep’t of.Revenue, 87 Wﬁ.Zd 878, 883, 558 P.2d 1342 (1976).
“Substantially” is defined as “in a.s'ubstantial fnanner: so as to be substantial.”
WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2280 (1993). “Substantial” in this
context means: "‘consisting of, relating to, sharing the nature of, or constituting
substance: existing as or in substance: MATERIAL.” Id. “Prevail” means “to be or
become effective or effectual: be successful.” Id. at 1797. Under these common
definitions, one WhO‘ substantially prevails is one who is successful in a material manner.

Further, in order to carry out the legislative purposes of providing greater |

protection to claimanfs and greater accountability by law enforcement agencies through.
recoupment of attorney fees, the statute must logically be an improvement over the
former method, which was under the Equal Access to Justice Act (EAJA), RCW |
4.84.340-.360. The EAJA allows‘ for attorhey fees “if the qualified party obtained relief

on a significant issue that achieves some beneﬁt that the qualified party sought.” RCW

8
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4.84.350(1). But fees are not allowed if the agency’s actions are substantially justified.
Id.

Considering both the common meaning and the legislative intent to improve the
method of awarding attorney fees, for a claimant to substantially prevail under the new
forfeiture statute, the claimant must only obtain relief on a material issue that achieves a
benefit that the claimant sought, regardless of whether the seizing agency’s actions were
substantially justified. -

| This interpretation is supported by federal law, which the Washington legislature
responded to by the promulgation of its own similar statute. RCW 69.50.505 (LAWS OF
2001, ch. 168, § 1); 28 U.S.C. § 2465 (Apr. 25, 2000, Pub. L. No. 106-185, § 4(a), 114
Stat. 211). As in‘ W;éhington law, attorney fees for forfeiture cases in federal courts were
formerly awarded under the federal EAJA, 28 U.S.C. § 2412(b), prior to the enactment of
a speciﬁc'statute. Now, the federal Civil Asset Forfeiture Reform Act (CAFRA) perrhits
the award of attorney fees to claimants that substantially prevail in their cases. 28 U.S.C.
§ 24v65(b). The fee provision in CAFRA is interpreted broadly to promote the stated
purpose of CAFRA: “to. make federal civil foffeiture procedures fair to propeﬁy owners
and to give owneré innocent of any wrongdoing the means to recover their property and
make themselves whole after wrongful government seizures.” H.R. REP. NO. 106-192, at
11 (1999). Federal courts have also held tﬁat Congress intended to liberalize the award of

attorney fees by enacting CAFRA, which broadens the class to receive fees in forfeiture

9
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actions from a “prevailing party” in the federal EAJA to claimants who “substantially
prevail.” United States v. 360,20].00 U.S. Currency, 291 F. Supp. 2d 1126, 1130 (C.D.
Cal. 2003).
There is sparse case law defining the phrase “substantially ‘prevail” under the

- attorney fees provisions of CAFRA. Pre-CAFRA cases, however, prQyide some
guidance. For example, in United States v. 163.25 Acres of Land, 663 F. Supp. 1119,
1120 (W.D. Ky. 1987), the court interpreted a‘ﬁrevail'ing party under the federal EAJA to
mean a party that has received éubstantially the rclief requested or has been successful on
the central issue. |

| The Ninth Circuit considered claimants prevailing parties for attorney fee purposes
under the federal EAJA if they succeeded on any significant issue in litigation that
achieves some of the benefit the parties sought in bringing suit. United States v. 22249
Dolorosa St., 190 F.3d 977, 981 (9th Cir. 1999) (quoting Nat’l Wildlife Fed'nv. Fed.
‘Energy Regulqtory Comm’n, 870 F.2d 542, 544 (9th Cir. 1989) (quoting Hensley V.
Eckerhart, 461 U.S. 424, 43-3,' 103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983))). The Dolorosa
court rejected the government’s argument that the claimants were not prevailing parties
because they ultimately prevailed as to only 28.7 percent of the total value of the property
sought in the complaint, which also included two vehicles and five quantities of currency.
190 F.3d at 981-82. Instead, the court held that the statﬁte did not require that success be

| measured by comparison of property value and the forfeiture of the Dolorosa property

10
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“was a ‘significant issue’ even if its monetary value was less than that of the property
forfeited.” Id. at 982.

That reasoning is sound. The claimant family in this case substantially prevailed
because it prevailed on two significant issues central to the wrongfully seized property—
 the burden of proof on the $9,342 in cash and the innocent owner defense on the BMW.

" The majority recognizes the public policy goal advanced by the fee-shifting
statute, which is to award fees to a claimant seeking the return of property wrongfully:
seized by a law enforcement agency. But I believe that goal cannot be met under the
majority’s decision to deny fees when a law enforcement agency seizes multiple items of
pérsonal property, some of it wrongfully, which forces a claimant to. bring suit and incur
expenses for the return of the wrongfully seized property. The majority opinion provides
law enforcement no incentive to be discriminating when exercising its largely

unrestricted power to seize property. I therefore dissent.

11
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