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L INTRODUCTION

Appellant Gale West was civilly comI.nitted following a four week
jury trial before the Hon. Laura Inveen. The evidence supporting civil
commitment was overwhelming. West has a 36 year history of violently
raping boys, girls and adult women that includes at least 23 known sexual
assaults. Based on this evidence and expert testimony, a jury found that
West was a sexually violent predator beyond a reasonable doubf. In the face
of the strong civil commitment case against West, he limits Iﬁs appeal to a
discretionary pretrial ruling on discovery, and a poorly preserved
discretionary ruling on the relevance of portions of a witness's testimony.
Because neither issue has merit, West's civil commitment‘should be
affirmed.

I ISSUES

A. Did the trial court manifestly abuse its discretion when it
barred discovery into mentél health evaluations, unrelated to this case, that v
were prbtected by the work product rule and statutory non-disclosure
provisions? No.

B. Did West pfoperly preserve his objection to portions of Dr.
Richard's testimony when he failed to make a tﬁnely objection and his
objection failed to provide notice of his complaint? No.
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C. = Did the trial court abuse its-discretion when it admitted
relevant testimony outlining the SCC treatment program and refused to
admit nrrelevant and prejudicial evidence regarding outdated portions of the
: former' SCC injunction? No.

HI. FACTS

+Gale West was born on June 13,°1954. At age 16, West was sent
- to a:;juvenile facility for his various:sex offenses-and he completed:school
while in juvenile corrections. After being released from juvenile, West
attended :Seattle University for a short time before committing-more sex
offenses.

In January of 1974, West'met his-girlfriend Denise who was only
16 years old. Later ‘in 1974, during the time that he was involved with
Denise (and was having regularly sexual contact with her), West forcibly
raped two young boys. Nevertheless, Denise and her family stood by
West and continued to‘provide suppert to him. He was sent to the
| Westerﬁ Sfate Hospital Sexuai Psy,chopetﬁ program. In 1977, West was
terminated from the program for violeting the conelitions of the program.

West was sent back to the Department of Corrections.
In 1980, d;lring a furlough, West met a young woman named

Regina through a mutual friend. West admits that he did not tell Regina



about his criminal history‘because he was embarrassed. West became

involved with Regina and was sexually active with her. During this

| period of time, while on a furlough, West kidﬁapped a 16 year old girl
and attempted to rape her.  Despite his offending against this young
girl, Regina stood by hlm After he was sent to prison, he and Regina

_ | were married in February of 1985. They divorced in 1992.

West admits that he ‘began shopliftiﬁg at age 12 or 13 and
continued until age 16 or 17. At age 15 or 16, West says that he tried
breaking into houses. When he was in junior high, hé engaged in
"purse snatching" and began skipping school. West said that he.
associated with kids who engaged in shoplifting, car theft, and smoking
marijuana.

West has admitted to extensive substance abuse in his life. West

.began drinking at age 13, and he began to abuse alcohol at age 15 or 16.
At age 14, West began smoki;ig marijuana. As a teenager, West
smoked marijuana as often as he could, and he continued to smoke
marijuana within the DOC institutions. West (;laims that he has not
smoked marijuana since 1996 when he was last infracted for using.
West also admits using cocaine, heroin, barbiturates, LSD and

"speed. West admits using drugs and alcohol before committing many of



his crimes. West completed a substance abuse treatment program in
DOC and he does not believe that he needs any further treatment.

West has'a history of offending against numerous children - boys
- and girls - from an-early age. - At various times, he has claimed up to 50
victims. VRP 2/12/07 at 77: 2-23. He has also offended against adult
women.. West's known sexual offense history is as follows:

* 1970 Rape of 10 Year'Old:Girl iz&t?Knifép"oint

In 1970, West stole a knife-out of a someone's:coat pocket. A
short time later, West saw:a'ten year girl ‘coming out of a grocery store.
West had never seen this girl before. West approached her, pulled out
the knife and threatened to hurt her if she did not do ‘what he said. West
then took her to the back of a church, made her pull her pants-down, and
got on top ‘of ‘her. - West then "humped" her until he ejaculated. West
admits that this young girl was frightened throughout the whole: o‘rdéal,
and that he threatened to hurt her if she told anyone.

West was arrested and charged with rape. West plead guilty to a
reduced-charge of Carnal Knowledge and was released. West recalls
thinking that he was "lucky" because of his release'from custody.

* 1970 Sexual Assault of Six Year Old Boy

West admits that he was high on drugs or alcohol when he



committed this offense. While walking down the streets of Seattle, West |
saw a six year old boy riding a bike. West overpowered the boy, got on
‘the bike, and took the boy with him. While West could not recall the
sexual contact with the boy in much‘detail, he believed that he put the
child's penis in his mouth. West admitted that he did not know the boy
before the attack and that he just chdose to assault this boy because the
opportunity presented itself.

West was arrested and charged with Indecent Liberties, taking a
motor vehicle without permission and larceny. West was found guilty
and was committed to the Department of Institutions on 10/20/1970.
West was initially placed at Cascadia for six ;xzeeks, and he was then sent
to Green Hill for six months.

* 1970 Sixteen Sexual Offenses Involving Young Boys
and Girls .

At‘the time of the above arrest for indecent liberties, West
confessed to Seattle Detectives that he had committed sixteen sex
offenses invplving young boys and girls. Wést admitted further that
most of these offenses involved the use of force. West showed the
detectives two abandoned houses where he committed most of his
offenses. These abandoned houses were both in the central district of
Seattle, and they had an open door or window. West stated that the
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majority of‘these victims were girls and that their ages ranged from 10 to
13-years old. In a recent interview, West said that he had committed
even more offenses than the sixteen he had-confessed to. Despite these
.-confessions, West:was never. charged:for these crimes. -
* . 1972 Rape of 12-Year Old Girl With Pencil
While on parole for his 1970 offenses, West admits that:he raped
a 12 year old girl who he saw coming home from:schocl: West:explained
- uthat he threatened-her iwith-a pencil and told her that-he would harm her
- -ifishe-did'not do-as he:said:! West-attempted to force his‘penis: into her
vagina and he ejaculated ‘during the attack. West stated“that‘thepplice
-found:semen:inside this young girl's vagina. It:appears that‘West was
never charged with this crime. However; his parole was revoked and he
was sent back to the juveniléifacility.” -«

* 1972 or 1973 Attempted Rape of 40-50 Year Old
' Woman S :

During 1972 or 1973, West' was in downtown Seattle and he
bégan=talki‘ng with a 40 or 50 year old woman on a bus. West decided
that he would rape this woman, so heefollowed'f‘-her off'the bus. "West
threatened this-woman with' fingernail .clippers, and: told ‘her that he
would hurt her if she did not cooperate with-him. At that point the
woman said: "there go the'police" and he fled. West was never charged
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with this crime.

* 1973 Attempted Rape of A Prostitute

West admits that he attempted to rape a prostitute in 1973. West
explained that .he picked up the prostitute and .they went to a motel.
When they got into the parking lot, West attempted to rape her in the
car. The woman got away from West, got outl of the car and ran. West
was never charged with this crime. |

* 1974 Rape of 13 Year old W.B.

On May 31, 1974, West spotted a 13 year old paper boy, W.B.,
walking down the street. West had never met this boy or seén him
before. West .approached W.B. and asked him if he would help him
change a tire. The boy refused at first, but when West offered him
money, he agreed to help. West then took the boy to an abandoned
house that was nearby and told the boy that they needed to go to his
apartment and get a jack for the car. Once inside, West threatened the
boy by holding a sharp object to his throat and started going thrbugh the
boys' pockéts. West took the boy's watch and some spare change thét he
had in his pockets.

West then asked W.B. "do you know what I am going to do."
When W.B. said no, West repeated this question several times. West
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then told W.B. that he would give him three guesses. When W.B. said
"you are going to rape me" West responded by vsaying that this was a
“good guess." West then told W.B. to remove his clothing and get on
his knees. West then rubbed his penis against the boy's mouth and put
hlS pems inside the boy s mouth. West then attempted to force h1s penis
1n31de the boy's anus, and eJaculated Dunng this attack the boy cried
out saymg that it hurt. West left the abandoned house and the boy
reported West to the pohce
On June 11 1974 W B plcked West out of a photo montage and
West was arrested and charged w1th sodomy West lied to the pohce
about what he‘ had done and the case went to tr1a1 The boy was forced to
testlfy in open court about the attack and West was found gullty at trial
in July of 1974. After he was contncted lWest was released ona bond
5 1974 Rapeo of 14 Year Old Boy
After being convicted for the rape of W B but before hlS
vsentencmg, West commrtted another attack on a young boy On
October 1, 1974, West was under the influence of LSD and strawberry
ntescaline. West spotted a 14 year old boy, J.F., on a bus. West
approached J.F. and asked him if he had a brother named Greg. J.F.

said that he did not, and he and West continued talking for several



minutes until the bus got downtown.

West then told J.F. that he needed some help moving some heavy
typewriters, and asked J.F. for some help. West told J.F. that he would
pay him $5 for his help. West then took J.F. into the 4™ and Pike office
building and took the elevator up to the 8" floor. West led J.F. to a
small storage room and held a ﬁﬁgernail file to his throat. West grabbed
J.F. by the hair and checked his pockets.

West ordered J.F. to remove his clothes, and he unbuttoned his
pants. West told J.F. to "grab his dick and suck it." J.F. complied.
West then forced J.F. to his hands and knees aﬁd anally raped the boy.
During the att.ﬁck, West threatened to "slice open" J.F.'s " gut" if he did
not comply. West then performed oral sex on the boy and ordered him
to have anal intercourse with West.

West was identified with his fingerprints left at the scene. West
was charged with sodomy and plead guilty to this charge. At sentencing,
West opted for treatment in lieu of prison and he went to Western State
Hospital's Sexual Psychopathy; program. After appfoximately 25 months
in this program, West was terminatéd and sent to prison.

* 1981 Kidnapping and Attempted Rape of 16
Year Old Girl

In 1980, after serving several years in prison on his sentence for.
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two counts of sodomy, West was released from custody on a
furlough/work release status. While on a furlough, West. committed
another sex crime on a stranger. -
. On February 2, 1981,16 year old R;F;was walking home frorh

- -school when she saw a'male later identified as:Gale West standing near
his car with an open trunk.: :As'she approached the car, West asked her
where the nearest bus station was. - Westithen:asked:her:to repeat herself.
AsRuF::was'doing so,. West«:came up. behind R.F.:grabbed her around
“the neck and held a sharp object to'her neck. ‘West 'said "if you scream
or say-anything I will slice 'your throat open." West then tried to' force
- R.F. into the trunk.of the cdr, but-when she réSisted,-:z-he"puteiher in the

- passenger side-of the car and tied her-hands ebe'h‘i‘nd ‘her back: As+he got
into the car, West again threatened to cut+herthroat if she:moved.

‘Once inside-the car, West patted down R:F.'s pockets to see if
she had any.money. West! the_n.drbvew:the;'ﬁ'caffand asked R.F. if she had
" -ever’been raped-before: - Westrthen: told R :F::that this-would be her first
time getting raped:

| Wesf then drove-to an underground parking lot. When
approached by a maintenance worker, West left. West then "Side

swiped" another car and got into an accident. When he did so, West told
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R.F. to keep her mouth shut or she would never go home because he
would kill her. At that point, the driver of the car that West struck
approached the car and asked West and R.F. if they were all right.
When. West turned away, R.F. mouthed to the driver of the other car the
words "help me. I was being raped." The driver of the other car
understood what R.F. had mbuthed to h1m When the police arrived, the
driver reported what he had seen and West was taken into éustody.

West was charged with Kidnapping in the First Degree and he
Wés sentenced to twenty years in prison. |

* "Peeping" and Expdsing Behavior

In addition to the "hands on" offenses described above, West also
admitted that he had "peeped" on neighborhood girls. West explained
that part of what he confessed to the Seattle Police Department was that
he would "peep” on a neighbor girl getting dressed and another girl
across the street. West stated that these girls were his age or Qlder.
When asked how long this behavior lasted, West said that he did so for
six or seven months. West admitted that he had an erection when he
engaged in this "peeping" behavior.

West also described some exposing behavior. During his

interview with Dr.-Rawlings, West admitted that as a teenager he
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- exposed-his penis to two neighbor girls. Wesfalsoadmitted that he
exposed himself to the six year boy that he victimized in 1970. West
was never charged with.any peeping or exposing offenses.

During his incarceration; West received 17 serious infractions

‘including holding-a hostage in 1981, fighting-in 1983 and at least seven
substance abuse infractions. In 1995, W¢st received ‘an infraction -for
haying possession of:a:tape player:withino' identifying information. In
1996, West received infractions for possession.of pornography, giving
and/or selling an item of value, and-testing positive for'marijuana:

After being sentenced for the rape ofithe two young boys, West

- -took advantage of the opportunity to-do treatment at ' Western State

- Hospital's Sexual Psychopathy. program in-lieu ‘of going'to'prison. West
- entered.the.program on November 22,1974,
. Initially, West seemed to‘. make some progress -in treatment.: The
treatment-staff; noted .that:-West was: able to ‘--recognizel his hurtful behavior
+ patterns-and ithat-he-was developing an understanding:of his/offending
pattern. -However; the treatment sfaff also-notedithat"West used
manipulation and deviant games to get-what he wanted, and that he
seemed unable to changeé his behavior for the better |

In April of 1976, West revealed that he had been smoking pot
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while in the prbgram, and that he had minimized his behavior and
condoned the deviant behavior of others. ~The treatment staff elected to
give West andthef chance and did not terminate him from treatment.
Unfortunately, West was unwilling to follow the program rules. In
January of 1977, West committed two violations: he engaged in an act of
oral so.domy. with one of his group members, and he ate a marijuana
cigarette and lied about it. West was terminated from the program and
was sent to Department of Corrections (DOC).

Dﬁring West's time at the Department of Corrections, he was
repeatedly told by DOC staff that he should undergo treatment at the
Sex Offender Treatment Prografn at Twin Rivers. West ignored these
recommendations year after year, aﬁd has repeatedly refused to d;) any
further treatment.

West was placed in the Special Commitment Center in 2002 after
the State sought his civil commitment. He was in phase three of the six
phase program when he refused further treatment.

Dr. Leslie Rawlings, the Department of Health and Human
Services designed evaluator in this case, was asked to assess whether
West met the criteria for civil commitment as a sexually violent predator

under RCW 71.09. Specifically, Dr. Rawlings was asked whether or not
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West suffers from a mental abnormality or a personality disorder which
makes him more likely than not to engage in predatory acts of sexual
violence if not confined to a secure facility. |

:Dr. Rawlings -wrote two reports.in this case. Dr. Rawlings first
report, dated June 3, 2002, was written before the case was filed and

without the benefit-of a forensic interview as Mr. West refused to meet

. with.Dr: Rawlings. The:second teport, dated November 28,2005, was

written after Dr. Rawlings' forensic interview with:Mr. West.: This
report includes Mr. West's statements regarding his offending and other
relevant-questions he was asked by Dr. Rawlings. In both reports, Dr.
Rawlings concludes that: West does:meet 'the:criteria: for-civil- - -

- commitment under-RCW 71.09.

Dr. Rawlings rendered several diagnoses for'West. First, Dr.
Rawlings conclﬁdéd that West suffers from: 1) Pedophilia, attracted to
males and females, non-exclusive; 2)“‘?Péraphi'1.ia not otherwise specified,
nonconsent; 3) antisocial"personality disorder; 4) marijuana abuse in full
remission in a controlled setting.

Dr. Rawlings conducted a risk assessment of West using multiple
methodologies. First, Dr. Rawlings. utilized several actuarial

instruments- including the SORAG, the MuSOST-R; and. the- Static 99.
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On the SORAG, Mr. West received a score of 31, with an associated
recidivism rate for violent offenses including sex offenses of 89% over
10 years. On the MnSOST-R, Mr. West received é score of 14, which
placed him in the highest risk category for the MnSOST-R and is
associated with the top 5% of persons on whom the MnSOST-R was
developed. Finally, on the STATIC-99, Mr. West was assigned a
score of &, which is the highest risk category and is associated with a
recidivism risk for re-conviction for a sexual offense of 52% over 15
years.

Dr. Rawlings then considered other risk factors which had some
~ bearing on West's recidivism risk. Dr. Rawlings noted that the
fol}owing risk factors are present in this case and increase West's risk to
reoffend:

Intimacy deficits: West has never lived with a partner;

Lack of victim empathy: West has not expressed any concern

about how he has affected his victims;

Difﬁculty with sexual self-regulation: West sometimes used sex

offending as a means of coping with the negative emotions of

boredom, stress, and depr_essiobn;

History of multiple deviant sexual interests: West engaged in
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'non-cbnsenting sex with minor males and females, engaging in
voyeurism, and attempted sexual assault of adult females;
Poor cooperation with community supervision: West has a
history of failing to comply with community supervision and
-conditions of release.

Dr. Rawlings- also considered whether the any protective factors
‘(mmeaning factors that are-associated with rediiced risk) were present in
this case and. concluded the-following:

Attitudes tolerant of sexual aésault or molestation: West did
not express any current attitudes that-could be considered tolerant
.of sexual assault or molestation.-

Living in the community offense free: West has not lived in the
community offense free for any significant time.

Age: West does not quality for reduced risk because of advanced‘
age..

Poor health: West-does not qualify for reduced risk because of
poor health-because-he-does not suffer from poor health.

Sex Offender Treatment: West has not completed cognitive
behavior thérapy for his sexual offending.

Dr. Rawlings opined that West's diagnoses of pedophilia and paraphilia
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ﬁot otherwise specified, non-consent, can be discriminated ﬁom general
criminality by the impairment in emotional and volitional control that it
produces that is specific to these disorders. Dr. Rawlings went on to
explain that West's emotional control is impaired by his sexual interest
and arousal to non-consensual sex with minors. in addition, West's
antisocial personality disorder contributes to his impaired emotional and
volitional control by its association with willingness to violate acceptable
standards of social behavior, decreased impulse controi, deceptiveness,
disregard for the safety of others, and lack of remorse.

Dr. Rawlings concluded that in his professional opinion, to a
reasonable degree of psychologica’i certainty, West's mental
abnormalities in the form of pedophilia and paraphilia 1ot otherwise
specified, non-consent, and his personality disorder in the form of
antiSocial personality disorder, as well as the associated risk factors
predispose West to commit criminal sexual acts in a degree constituting a
menace to the health and safety of others. Dr. Rawlings concluded that
in his professional opinion, West is likely to engage in predatory acts of
sexual violence if not confined to a secure facility.

After considering this evidence, the jury found that West was a

sexually violent predator. This appeal is from the Order of
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Commitment.
IV. LEGAL ARGUMENT

A. The Trial Court Did:Not Abuse Its Discretion' By
Preventing Discovery Into Unrelated Mental Health
-+ Evaluations that Were Protected By "'Work Product
Privilege and Statutory Non-Disclosure Provisions

| 1 | Facts Related to Dlscovery. Issue

The pnnrary expert testlfyrng on behalf of the State was Dr Les

| Rawhngs At hlS depos1t10n Dr Rawhngs testlﬁed that he had conducted
a total of 37 mental health evaluatlons of persons bemg consrdered by the

| Washmgton Attorney General or the Ktng County Prosecutor for c1v11
commitment as a sexually v1olent predators In 15 of those cases, Dr.
Rawhngs had‘ determrned \that the person d1d not meet crltena"for crttll
cornrnrtrnent After.conmdenng Dr Ralwhn‘gs report :the prosecutmg
authonty determlned no to 1n1t1ate RCW 71 09 proceedmgs Where the
State 1mt1ated sexually v1olent predator proceedmgs Dr. Rawhngs report

| \.Vastyplcall}v/ attached to the petition and entered 1nto the pubhc record n
Iaccord with RCW 71 09 | | | |

Not content w1th the 22 pubhc reports counsel for West issued a

subpoena requiring Dr. Rawlings to disclose the 15 reports on cases that
were never publicly disclosed. The State mo.ved to quash the subpoena.

CP 169. In a June 6, 2006 order, the trial denied the State's motion to
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quash and ordered Dr. Rawlings to provided copies of all 37 mental health
reports to counsel for West. CP 203.

The State sought timely reconsideration of tﬁis order. CP 280.
The Washington Attorney General and the King County Prosecutor, who
héd used Dr. Rawlings as a consulting expert on behalf of the State to
_determine the viability of filing various sexually violent predator cases,
objected on work product and statutory non-disclosure grounds. CP 280-
285. The State pointed out that Dr. Rawlings' reports m unfiled cases
where he served as a consultant are protected work product. CP 281-82.

' AAG Todd Bowers filed a declaration pointing out that the AG had not
waived work product on behalf of the State for cases where the attorney
general had used Dr. Rawlings' professional services. CP 286-87. The
State further pointed to various statutes, including RCW 4.24.5 50,‘vwhich

| limit dissemination of sex offender evaluations. CP 280-85. Disclosure
would also violate the privacy rights of the individuals discussed in the
unfiled reports -- individuals who were free in the community because the.
State determined not to initiate sex predator proceedings. Zd.

While this motion was pending, counsel for West sought to have
Dr. Rawlings held in contempt for not préviding the contested work

product mental evaluations: See CP 315-319; 331-354. This was an
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apparent and ham-handed effort to obtain the privileged reports befc-)re the
trial court had the opportunity to rule on the reconsideration:motion.
Although maintaining its positioh that unfiled, consulting reports were
work-product, the State issued a conditional subpoena requiring the
defense expert to product his consulting reports as well. CP 355. The
State repeated its disagreement with -r-thé trial court's ruling that consulting
expert reports were:subject to diséovery,: but pointed out: "if'the-court
determines that a sufficient' shoWing has been made to-piefce the privilege
with respect to-Dr. Rawlings; then the State requests that the same ruling
apply to'Dr. Wollert." CP 358. Dr. Rawlings ended up hiring his own
counsel as-did Dr. Wollert to: further address the trial court's troubling
ord.e“'r‘re‘quiﬁng the disclosure of consulting-expert reports, particularly
when the privilege belonged to various:different entities or persons.

Through a July 12, 2006 order, the trial court denied Wes‘t'smotion-‘
for-contempt against Dr. Rawlings.:.CP 511. Nonetheless, counsel for |
West a’ttempted' to:submit another subpoenato Dr. Rawlings before'the
reconsideration motion could be heard. CP:512.

After hearing extensive arguments, on August '8, 2006, Judge
Inveen granted the State's reconsideration motion and prevented disclosure

of .thé various consulting expert mental health reports. CP 519 (attached
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as Appendix A). In its order, the court ruled that:

the court finds that reports generated by Dr. Rawlings for cases in
which he was retained as a consulting expert the state, and for
which legal proceedings were not filed, were prepared in
anticipation of litigation. [West] has not demonstrated a
substantial need of the materials in the preparation of his case nor

" that he is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. The court finds the
proffered reasons for disclosure as put forward by [West] are in
essence to seek information to impeach the expert about his
conclusions regarding his evaluation of Mr. West. The information
is available by examining Dr. Rawlings regarding his methodology
and conclusions relating to this case, as well as by virtue of the
[West's] own expert, who has formulated an opinion on Dr.
Rawlings methodology. The issue is the methodology and
conclusions he has reached relating to Mr. West, not to others. In
any event, West has access to many other reports prepared by Dr
Rawlings for filed cases.

Id. at 519-20. Based on this reasoning, the court ordered that "Dr.
Rawlings shall not disclose reporfs or information about individuals
evaluated pursuant to a request by the state for consideration of RCW
71.09 ‘proceedings, and whose reports were not filed." CP 520.

West then sought reconsideration of this order on August 15, 2006,
claiming that he didn't know what was meant by "the state" or "publicly -
filed." CP 521-24. On October 13, the trial court issued an order
clarifying the prior order. CP 525 (attached as Appendix B). The 'state"
including all state entities that obtained a mental health evaluation for the

purpose of informing the prosecuting authority on the question of filing a
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petition for civil commitment under RCW 71.09. Id. '"Publ‘icl‘y filed"
meant documents that were filed in open courtrecords. Id.
Couxtsel for West then sought diseretionery revie-w: under Court of
: Appeals Number 59008 1-1.. On October 30 2006 West ﬁled an
emergency motlon to stay the tnal date. The State responded pointing out
that there wasno merit: to West'e underlwng tequest for d1scret10nary
s fretllew because consultmg expert reeorts ‘Were: properly protected by work
product ptmlege T . N el ' |
| Througit eiifetember 6 2066 Itotat1et1 rultng,' Iédntmmswner Neel
demed respondent's etnergency motlotl for a stay‘. See a‘ttac‘txed appendix
C. “In denying the:stay, the Commissioner determined that "it is highly
unlikely'‘that West will succeed in demonstrating grounds for discretionary
irev.ie'\‘av." Order.at 3. The Gomniissi’onemuégested ithat West ‘consider the
option of withdrawing his requeet‘for discretionary review. Id. at4. A
" ruling/dismissing No. 59008-1:I was'issued on December 22, 2006 after
. West withdrew his motion.for discretionary review. Seeattached
Appendix D.

2. Standard of Review — Manifest Abuse of
Discretion

On direct appeal, West again seeks to ride this dead horse. with
regard to discovery orders, a trial court decision is reviewed only for -
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manifest abuse of discretion:

An appellate court reviews a trial court's discovery order for an
abuse of discretion. JoAn Doe v. Puget Sound Blood Ctr., 117
Wash.2d 772, 778, 819 P.2d 370 (1991). Judicial discretion 1057
“means a sound judgment which is not exercised arbitrarily, but
with regard to what is right and equitable under the circumstances
;and the law, and which is directed by the reasoning conscience of
the judge to a just result.” State ex rel. Clark v. Hogan, 49 Wash.2d
457,462, 303 P.2d 290 (1956). An appellate court will find an
abuse of discretion only “on a clear showing” that the court's
exercise of discretion was “manifestly unreasonable, or exercised
on untenable grounds, or for untenable reasons.” State ex rel.
Carroll v. Junker, 79 Wash.2d 12, 26, 482 P.2d 775 (1971). A trial
court's discretionary decision “is based ‘on untenable grounds' or
made ‘for untenable reasons' if it rests on facts unsupported in the
record or was reached by applying the wrong legal standard.” State
v. Rohrich, 149 Wash.2d 647, 654, 71 P.3d 638 (2003). A court's
exercise of discretion is “ ‘manifestly unreasonable’ >’ if “the court,
despite applying the correct legal standard to the supported facts,
adopts a view ‘that no reasonable person would take.” > Id.
(quoting State v. Lewis, 115 Wash.2d 294, 298-99, 797 P.2d 1141
(1990)). :

T.S. v. Boy Scouts of America, 157 Wash.2d 416, 423-424, 138 P.3d
1053,1056 - 1057 (2006). West has failed his burden to demonstrate error
under this demanding standard of review.
© 3. The Trial Court Committed No Error in
Refusing to Compel Disclosure of Mental Health
Evaluations That Were Commissioned by the
State for Purposes of Making a Filing Decision
Under RCW 71.09 Where the Case Was Never
Filed
In refusing to pioduce prior reports by Dr. Rawlings that are not
already in the public record, the trial court relied on the work product
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privilege and various State non-disclosure laws. ‘In preparing these.
reports, Dr Rawlings served as a consulting expert hired for purposes of
htlgatlon | Because his reports were prepared mn antlcrpatlon of litigation,
they are protected by the work product pnv1lege CR 26

o Under CR 26(b)(4) and 26(b)(5)(C) the work produot protections
afforded to consultmg experts who do not: testlfy are partloularly strong.

, The pnvrlege contlnues even: after termlnatron offthefhtrgatlon Harris v.

,t :;Drake 152 Wash 2d 480 489~ 490 99 P 3d 872 (20@4) See also Pappas

V. Hollowaj/, 114 Wash 2d 198 209 10 787 P 2d 30 (1990)(the underlymg
| purposes served by the work product doctnne can be preserved only if the
protectlon attaches even after htlgatron has termmated) .
| Before the court may order release ofa consultlhg ‘expert report
that is protected by the workiproductdoctrine,-West must show a:
substantial need. for the report, not merely an interest in the report. "Under
the work product doctrine, documentsiprepared in anticipation of litigation
are discoverable only upon a showmg of! substantlal need." Harris v.
Drake 152 Wash 2d 480 486 99 P 3d 872 874 (2004); Heidebrink v.
- Morzwakz 104 Wash 2d 392, 396 706 P 2d 212 (1985). Indeed, "work
product can be obtained only upon a showmg of necessity for one's case

and an 1nab111ty to acquire 31m11ar material elsewhere " Id. (emphasis
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added).

For consulting experts, the showing necessary to pierce the
privilege is especially high, requiring a further showing of "exceptional
circumstances:"

As set out above, CR 26(b)(4) begins with a proviso: "Subject to
the provisions of subsection (b)(5) of this rule a party may...." CR
26(b)(5) concerns discovery from experts. CR 26(b)(5) provides
that when a party retains an expert, who acquires or develops facts
and opinions in anticipation of litigation, and the party does not
expect to call that expert at trial, another party may 875 obtain
discovery only as provided in CR 35(b) or upon a showing of
exceptional circumstances under which it is impracticable for the
party seeking discovery to obtain facts or opinions on the same
subject by other means. Detwiler v. Gall, Landau & Young Constr.
. Co., 42 Wash.App. 567, 568-69, 712 P.2d 316 (1986). The work
product doctrine limits not only pretrial discovery but may also
prevent a consulting expert who is hired in anticipation of litigation
from testifying at deposition *487 or trial. See Crenna v. Ford
Motor Co., 12 Wash.App. 824, 828-31, 532 P.2d 290 (1975).

Harris v. Drake, 152 Wash.2d 480, 486-487, 99 P.3d 872, 874 -
875 (2004).

Given the state of the law, the trial court did not abuse its
discretion by refusing to compel disclosure of reports were Dr. Rawlings
served as a consulting expert. West has failed to demonstrate the
exceptional circumstances necessary to obtain the report of a consulting
expert, especially when that report is unrelated to the West's case.

The trial court's ruling is independently supported by state
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privacy laws. RCW 4.24.550 limits the manner in which information
about sex offenders can be disclosed. With regard to consulting reports
on unfiled RCW 71.09 cases, no SVP civil commitment case was filed.
Because the person was not sufficiently dangerous to merit a filing based
on the report and the information known at the-time, it would not be
appropnateuto release the reporr - o
N 'Further the report 18’ essentlally a’ mehtal thealth evaluation and
would carry 1mportant prlvacy conS1derat10ns The suggestlon that state
prlvacsf laws could be satlsﬁed through a redactlon process is not
supported by any c1tatlon to statute For example RCW 4 24.550
contams ne’ exceptron allowmg dlsclosure to a: 11t1gant in a: separate case
upon redactlon Partroularly wheh West is'on a ﬁshmg expedltlon this
is not enough'tosoverride the privacy inherent in a me'ntaI health civil
commitment evaluation.

Finally, " West makes no crlarm ‘that'the ‘trial court's refusal to
- compel-discovery.-had any-effe'ct*o'n therfinal result in this trial.: Even if
the trial court erred in disallowing the dis‘c-‘over'y, West has failed in his
burden to demonstrate any reasonable probability that the error changed
the trial outcome. See State v. Thomas, 150 Wash.2d 821, 871, 83 P.3d

970 (2004) (there must be a "reasonable probability” that the error
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materially effected outcome of the trial). Here, the evidence agaiﬁst West

was overwhelming. West had ample opportunity to challenge Dr.

Rawling's methodologies through cross-examination and the testimony of |

his own expert, Dr. Wollert. He provides nog indication on how access

to 15 more reports would have fundamentally altered the sexually violent

predator determiﬁation. Absent a showing Qf prejuciice, a discbvery

ruling - even if erroneous -- cannot justify reversal of the jury's verdict.
The trial court did not err in denying West's requeét to discover the

privileged reports of Dr. Rawlings in other cases where he was acting as a

consulting expert. As such, the verdict should be affirmed.'

B. The Trial Court Committed No Error By Allowing Dr.
Richards to Explain Available SCC Treatment in Brief

Portions of His Testimony

West argues that the trial court erred by allowing Dr. Heliry'
Richards, the Superintendent of the Special Commitment Center, to
testify to the phases of the SCC treatment program. West had

participated in the SCC program before dropping out in phase thee of the

! Counsel on appeal claims that West was entitled to the work product
mental health reports under CtR 4.7, the Sixth Amendment, and the
Brady doctrine. None of these arguments merit consideration because
application of CrR 4.7, the Sixth Amendment and the Brady doctrine is
limited to criminal matters. This is a civil case subject to the civil rules.
Moreover, there is no colorable argument regarding how consulting
expert reports addressing other sexually violent predators could be
"exculpatory” evidence for Mr. West. '
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six phase-program. Without objection from the defense, Dr. Richards
briefly mentioned in testimony that the last phase of treatment involved
transitional release to the community. West argued that this somehow
allowed him to present.evidence: regarding years-old stages of the SCC
federal injunction, even tltoug-h no testimony from West linked his
decisiotl to quit-treatment with the injuriction. The trial court did not
“abuse its discretion-in allowing Dr.*Richards!to‘briefly explain the
treatment program:
1. FactsRelated to Motion:
West brought a. pre-trial motion to preclude the State:from calling

© Dr: Rlchards clalmmg ithat: ev1dence of the SCC treatment program was

not relevant Cp 527 The State,»pomted out: that the SCC treatment

program was relevant because West had ‘participated in the program
through phase three be'foredrOpp‘ing out.” CP 545. The State argued that
treatment:participation was relevant to both risk assessment and
diagnostic-issues. CP 549.

The trial court agreed with the State:

Based upon the offer of proof provided by the state, the phases of
treatment available to [West] at the' SCC and the progression of
his participation or lack thereof forms part of the basis for Dr.
Leslie Rawlings' opinion on:West's risk to re-offend. this is
probative as to-the issue:of the:ability of [West] to refrain from
-engaging:in predatory acts of'sexual:violence if not confined to a
secure facility. The State shall be allowed to call Dr. Richards to
28



elicit téstimony of a brief overview of the program in general and
West's participation or lack of participation in the program.

In response, [West] may testify why he chose to terminate
treatment, and give any information as to his understanding as to
deficiencies in the treatment to support his reasons for
terminating. This does not open the door to collateral evidence
on the strengths and weakness of the program, including federal
[injunction] litigation. [West's] motion to strike the testimony of
Dr. Henry Richards is denied.

CP 640-41.

Prior to Dr. Richards taking the stand for trial, the defense again
sought to prevent his testimony. The defense claimed that Dr. Richards
"shouldn't be able to testify about the specifics of the treatment
program, most notably, he shouldn't be able to talk about the seven
phases of treatment. . . ." VRP 1/31/2007 at 124. Counsel did not
dispute the relevance of the testimony, but claimed that they would "have
a very difficult time creating a full picture for the jury" absent raising
- additional matters that did not favor their client. Id. at 124-125.

The State pointed out that it was not going into the quality of the
program, but only a bare description of the program. Id. at 125.
Because West had dropped out in phase three of a six phase tfeatment
program, the State argued that it was necessary to fill in the context of
the program to explain the significance of Mr. West's decision to drop

- out of treatment. Id. at 125-27. The lack of treatment went strongly
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- -toward both d1agnost1c and danger issues because it demonstrated that
West had done little or nothrng to address hrs underlymg problems. Id.
N The court adhered to 1ts prlor order and allowed Dr. chhards

-test1mony, wh1le allowmg West to: fully explam hlS deors1on to terminate

,'treatment Id. at 126

During his testimony, Dr. Richards mentioned that the last phase
of treatment involved transrtronal release 1nt0 the commumty The

ﬂ defense farled to obJect to Dr chhard S testlmony, see below, but

LTI . ‘.,4;),...,_’.‘,»; a]_v»;.(.--,r;., . g ' N :\.'.-;-', p e
nonetheless moved for a m1str1al and/or a curat1ve mstructlon The court

demed the defense motlon ﬁndmg that there had been no v1olat10ns of

any pre—tnal rulmgs ld at 170 The Jury would already be 1nstructed

i

on the elements of the case. Id The court ruled

.=l..,' R U

and frankly, from the Jury s perspect1ve I don t ﬁnd that what
Dr. Richards testified:to; the jury could even infer ‘that that was
something that they were going to be deciding. [Dr. Richards]
just, very briefly, went through the facilities of McNeill. He just
touched on the fact that there is a total confinement, and there is a

- .. transitional facility-at:McNeill in.Seattle designed:to' have more
access to the community, but no indication as to who is eligible
for it, any suggestion.that that. would:include Mr: West, and so
I'm gomg to deny [the rnotron]

VRP 1/3 1/07 at 170.
The defense claimed that 1t was now ent1t1ed to cross Dr.

Richards regardmg the federal mjunctron agamst the SCC and other
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issues related to conditions of confinement. It submitted various
documents as an offer of proof, which represented third party criticism
of the SCC. There was no explanation of how these documents were
admissible under hearsay rules. None of these documents was more
recent that January 2006 and most dated tovthe earlier days of the
injunction. Dr. Richards, outsidé the presence of the jury, testified that
the injunctién had been limited for several years to creation of an off-
island transitional release facility. VRP 1/31/2007 at 176-177; CP 531.
The court agreed to allow further questions by the defense regarding the
transition facility, but West did not act on this offer. Id. at 183. |
West himself later testified that he participated in treatment at
SCC for 16 to 17 months. VRP 2/12/2007 at 37:19. West denied that
he dropped out of treatment due to advice of counsel, claiming instead
that he felt SCC did not provide "real treatment." Id. at 38:11-14. He
eXplained his feeling that he could not trust his treatment providers and
claimed that there was little chance to be placed "in a less restrictive |
alternative place." Id. at 38:15-25. H¢ noted that he was not criticizing
the ‘entire institution, only "about specific people on my treatment team. "
Id. at 39: 10-11. No where in his testimony did he make any claim that

the federal injunction caused him to reject treatment. West testified to
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various -other criticisms. of the SCC, when asked to respond to Dr.
Richards' testimony. Id. at 39-41. West further explained his release
‘plans, including his plan to ride in the "Mack House." Id. at 44-45.
The Mack House was a living situation for sex- offeniders that provided
some community treatment. VRP 2/7/2007 at 139-40. West did not

- believe, however, that he required any kind of sexual deviancy
treatment. VRP 2/12/2007 at 73.:-

2. West Failed to Preserve:His Objection to
Testlmony Regardlng the SCC

The questlon and answer that West complams of on appeal came
into ev1dence w1thout an obJectlon

Q [by Prosecutor] Now can you tell the jury what is the
- treatment program at the Special Commitment Centér?

- A:-{Dr. Richards] the Special Commitment Cénter"s treatment
program is, I would say, it really has three components. One is
 just the:environment of the Special Commitmerit Center itself. So
we have dlfferent env1ronments that comprlse part of the
- treatment.: - -
The initial environment that a remdent might enter would
~ ‘be our total confinement center on McNeill Island; and: that
facility, as implied is really designed to contain an individual and
provide-all the supports and security that makes tréatmént
possible.

The other environiments we have are our transitional
facilities, one on McNeill Island and one here in Seattle. Those
facilities are different, have somewhat of a different treatment,
and are designed to have more access into the community and
transition into the:community. So that first component of the
treatment is the holding environment itself and the staff, rules
comprised in that facility.
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VRP 1/31/2007 at 158-59. West made no objection during this long
answer, including the portion that went beyond the prosecutor's question
about the SCC into an explanation of the transitional facility. If West
had raised a simple "non-responsive" objection, none of the testimony
regarding the transitional facilities would have came before the jury.

When West's counsel did object, after Dr. Richards had already
answered, it was a non-specific objection that raised no particular
problem with the transitional release testimony: "Mr. HART: Your
hoﬁor, I'm going to continué my objection, for the record." Id. at 159.
The court did not grant or deny the objection, but requested the parties to
"move on." Id.

The prosecutor next asked Dr. Richards: "at the facility on
McNeill Island, are there phases of treatment in the treatment program?”
Id. West again did not object. Dr. Richards answered that there were
six phases, "with the sixth phase being a community transition phase.”
Id. Again, the defense offered no objection. The defense offered no
objection to the remainder of Dr. Richards' testimony.

Once the prosecutor ﬁnished, West's counsel requested a sidebar
where the jury was dismissed. Id. at 164. West's counsel, despite his

lack of an objection, complained about Dr. Richard's brief mention of
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the community transition phase of treatment Id. at 165. He noted that
"I don't think its any bad falth on Dr. Rlchard s part." Id. After the
trial court asked West's counsel what he wanted counsel eventually
basked the court to strlke Dr Rlchards testunony Id He then appeared
to w1thdraw the request notmg that "I haven t totally thought this
'through ahd I apologlze I m sorry for thlnklné out loud to some
| degree " Id at 166 Co counsel then asked for a break SO that they
could further confer ld. N - o
Followmg the break counsel then reduested "a nrtstrlat based on

Dr. Rlchard s testlmony because [Dr Rlchards] made it seem like
‘there‘s a tran51tlonal fac111ty that s available." Id As a fall back
posmon counsel wanted the court to instruct the Jury that "'they are not
to consrder the consequences of cornrnltment " and that they should
..con51der only the civil commltment crlterla " Id at 167 The court
asked counsel to explam the percerved harm from Dr Rlchards
' testnnony Counsel for West rephed that "It s not that b1g of a deal "
Id. at 167. The prosecutor pointed out that Dr Richard's testlmony had

truthfully reflected that the final stage 1nvolved transn;ron to the

communrty Id. at 168.
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A parfy must timely object to the introduction of evidence in order
to preserve the alleged evidentiary error for appeal. State v. Davis, 141
Wn.2d 798, 849-50, 10 P.3d 977 (2000); State v. Silvers, 70 Wn.2d 430,
432, 423 P.2d 539 (1967). Here, West filed to object to key portions of
Dr. Richards' testimony. His primary complaints were delayed until after
completion of direct testimony, when he sought a mistrial. By failing to
object until completion of the direct testimony, West has not preserved
this issue for appeal.

Further, an objection that does not specify the particular ground
upon which it is based is insufficient to preserve the question for appellate
review. State v. Guloy, 104 Wn.2d 412, 422, 705 P.2d 1182 (1985). For
example, an objection based solely on ER 402 relevance does not suffice
to preserve an appeal on ER 403 claims of prejﬁdice: \.

Defendants' claim that the trial court erred by not weighing the

probative value of the gambling conspiracy evidence against its

prejudicial impact as required by ER 403. The defendants,
however, never made an objection on that basis at trial. This court
has “steadfastly adhered to the rule that a litigant cannot remain
silent as to claimed error during trial and later, for the first time,
urge objections thereto on appeal.” Bellevue Sch. Dist. 405 v. Lee,

70 Wash.2d 947,950, 425 P.2d 902 (1967).

State v. Guloy, 104 Wash.2d 412, 421, 705 P.2d 1182 (1985) (emphasis
added). The single objection that West made during Dr. Richard's

testimony noted no grounds for the objection. In particular, it failed to

35



provide aﬁy notice that West was objecting to Dr. Richards' mention of a
"transitional fecility." Again, this objection was not sufficient to preserve
the issue for appeal.
+ . -*Proper-objection must be made at trial‘to perceived errors in
admitting or excluding evidence and failure to do so precludes raising the
. -issue oniappeal.” State v. Thomas, 150 Wash.2d 821, 856, 83 P.3d 970
:(2004): Because West failedto:preserveiclaim: of'error-with:regard to Dr.
Richards‘ testimony, this court should reject his contentions: -
-3+ Standard.of Review
As with.the trial court's discovery ruling, West carnot-prevail

‘under the "abuse of discrétion" standard'of review. A trial court's ruling
~on the admiissibility-of evidence-is:subject to the “abuse of discretion”
standard. State v.-Darden, 145-Wn.2d 6-12,‘-‘-'6:'1'"9,41 ‘P:3d-1189 (2002).
With regard to ER 402~questions of relevance,:the trialr. court'is afforded a

great deal-of’ deference usmg*the‘ “mamfest abuse of d1scret10n
s standard 5 State Wi Vreen 143 Wn 2d 923 )932 26 P 3d 236 (2001). Such
an abuse «OCCUTS" only when the trial court's exercise’ of discretion is

“manifestly unreasonable of besed upon untenable grounds or reasons.”
Darden, 145 Wn.2d at 619(qu0tlng State v. Powell, 126 Wn.2d 244, 258,

893 P.?.d 615 ( 1995))‘. “[TThe trial court's decision will be reversed only if

1
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no reasonable person would have decided the matter as the trial court did.”
State v. Thomas, 150 Wash.2d 821, 856, 83 P.3d 970 (2004). West has
failed to satisfy this review standard.

4. The Trial Court Did Not Abuse Its Discretion In
Admitted Dr. Richard's testimony :

Under RCW 71.09.040, an SVP respondent is remanded to the
custody of the DSHS Special Commitment Center pending trial for
observation and an evaluation "as to whether the person is a sexually
violent predator.” RCW 71.09.040(4). Dﬁring this period of pre-trial
observation and evaluation, DSHS SCC offers full participation in sex
offender treatment. The evaluator is to consider and account for "[a]ll
evaluations, treatment plans, examinations, forensic measures, charts,
files, reports and other information made for or prepared by the SCC
Which relates to the resident's care, control, observation, and treatment."

WAC 388-880-034.
~ In the current case, West determined to participate in the SCC
treatment program pending trial. His i)articipation waé somewhat
successful in that he .passed the first to phases of the six phase program.
He dropped out in phase 3.
If nothing else, Dr. Richards' testimony was necessary to

establish the context for the jury to consider West's treatment

37



participation. Although treatment participation is not directly before the
jury, it is relevant to the questions of diagnosis and risk assessment. an

individual who completes a treatment program would have some

- +-argument to remove(a"DSM-W -'diagnosis, =-"or at least decrease the

severlty of the dlagn051s The contmulng exrstence of the diagnosis and
the .unpact of treatment on that dragn081s goes drrectly to the questlons of
whether the person has a mental abnormahty or personallty dlsorder as
requlred for crv11 commitment.

- A person slproglre’ss or lack‘ of progress 18 also relevant .to
determlnmg danger to reoffend. A prrmary purpose of ser( offender
treatment is relapse preventron ie. learmng the tools to prevent a

sexually v1olent reoffense Dr Rlchard s testlmony put 1nto context how

prE g
i V.

far West had proceeded down the road of treatment He had passed the -
begmmng phases of treatment -- one and two, but had not made it
through the 1ntermed1ate phases Importantly, SCC had not seen fit,

after Judgmg h1s treatment progress to place hrm in the community
transition phase of treatment. In short West s treatment was such that
his danger remamed hrgh and he had not progressed to the pomt where
commumty transition or release was appropriate. Although West did not

appreciate Dr. R1chard s opinion on this pornt it was certamly relevant
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to the question of West's risk to reoffend. West had not yet obtained the
tools, through treatrﬁ;ent, to allow him to live in the community witﬂout a
significant risk of relapse. One reason that West is "likely to engage in
predatory acts of sexual violence-if not confined in a secure facility" is |
due to his failure to complete treatment, including the transitional phase
of treatment. RCW 71.09.020(16).

A person's treatment. progress at the SCC is also relevant under
other statutory criteria besides mental condition and risk to reoffend
elements. Under the statute, a "secure facility” is defined as "a
residential facility for persons civilly committed under [RCW 71.09] that
includes security measures sufficient to protect the community" and
includes "total confinement facilities." RCW 71.09.020(13).
Washington's only "total confinement facility" for sexually violent
predators is the Special Commitment Center, defined as "a secure facility
that provides supervisions and sex offender treatment services in a total
confinement setting." RCW 71.09.020(17). Thus, the question for the
Jury is whether respondent is more likely than not to re-offend unless
placed in a facility that pfovides security and an opportunity to engage in

treatment. It would be error to accept respondent's argument excising
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the treatment purpose of the statute for a; sole focus on confinement.?
Finally, West's participation in treatﬁment addresses the statutory
question posed by RCW 71.09.060, which requires a jury to consider
West's voluntary treatment plans in the community. Under this statute,
"[i]n determining whether or not the person would be likely to engage in
predatory acts of sexual violence if not confined in'a secure facility, the
. fact finder may consider only placement conditions :and' voluntary
treatment: options:that would exist for the person if uniconditionally
released from detention on' the sexually violent-predator petition." In
other words, the juryisto consider the effects of West's release
.conditions-and his. volunfary'freatment intentions-on his existing risk to
re-offend. Thef‘ fact that Wést dropped out-of %séx ‘offender treatment
when it is readily-available to him free of charge at the’Special |
Commitment Center is certainly re‘leQant to the-likelihood that he will
voluntarily pursue such treatment out of custody. In‘considering the

effects of release on ‘West's danger, therefore, the'statite allows the jury

* West was hoping to leave the jury with the false impression that he
would be serving a "life sentence." The statute requires that treatment
be made available for West. If West is dissatisfied with the offered
treatment, it does nothing to prevent his confinement as a sexually
violent predator. Seling v. Young, 531 U.S. 250 (2001). Instead, he is
free to file a separate action challenging implementation of the statute by
the executive branch. Jd. at 269 (Justices Scalia and Souter, concurring).
Accord In re Turay, 139 Wn.2d 379, 404, 986 P.2d 790 (1999), cert.
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to consider his current actions in avoiding treatment.

The relevance of testimony regarding the in-patient treatment
program was explained by the California Supreme Court decision in
People v. Superior Court (Ghilotti), 27 Cal. 4" 888, 927, 44 P.3d 949
(Cal. 2002). In Ghilotti, the California Supreme Court determined that
an SVP respondent's refusal to do treatment at California's SVP facility
was relevant evidence on the question of whether voluntary community
treatment measures would reduce risk below the ciViIV commitment
"likely" standard. .27 Cal. 4"‘ at 929. In interpreting the Washington
SVP law, our appellate courts have previously relied on opinions of the
California Supreme Court to interpret similar provisions of RCW 71.09.
E.g. In re Henrickson, 140 Wash.2d 686, 692, 2 P.3d 473 (2000); In
re Detention of Keeney, 141 Wash.App. 318, *325, 169 P.3d 852,
**855.(2007).

Similar to RCW 71.09.060, the California SVP statute requires
that a respondenf's risk to re-offend be evaluated against "the person's
amenability to voluntary treatment." Ghilqtti , 27 Cal.4" at 928. Asin
Washington, a sexually violent predator is in need of confinement and
treatment in a secure facility, unless it is believéd that voluntary

treatment efforts will reduce the person's risk below the likely risk

denied 531 U.S. 1125 (2001). 41



standard.

In order to determine the effect of voluntary treatment measures
on.risk as required by statute, the Ghilotti decision identifies the
following factors:

Of course, given the- compelling ;protective: purposés of the
SVPA, the evaluators must weigh the possibility of voluntary
treatment with requisite-care and:caution.#Common sense
suggests that the pertinent factors should include (1) the

«: - availability;-effectiveness; safety;sand practicality:of community
treatment for the particular disorder the person harbors; (2)
whether:the person's:mental .disorder-leaves:himor-her:with
volitional power to pursue such treatment voluntarily; (3) the
Jintendedand:collateral effects of such treatment;«and the'
influence of such effects on a reasonable expectation that one
would voluntarily-pursue-it; (4):the person's progress, if any, in
any mandatory SVPA treatment program he or she has already
undergone;(5) therperson's-expressed-intent;:if :any;‘to‘seek out
and submit to any necessary treatment, whatever its effects; and

;.. (6):any other 'indicia'b'ea’ring on the credibility and:sincerity of
such an expressron of intent.

Ghzlottz 27 Cal 4th at 929 In addressmg the effect of voluntary
treatment 1ntent10ns on r1sk it is entlrely relevant to cons1der
' respondent s actrons in refusxng avarlable 1n—custody treatment ata

REATORE

eernmﬂrnent eenter for sexually v1olent predators "it would be
reasortable to conszder the person 'S reﬁtsal to eooperate in eny phase of
treatment provided by the Department . . . asa srgn that the person is
not prepared to control his untreated dangerousness by voluntary means

if released uncondltlonally to the community." Id. at 929 (2002).
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The relevance of such testimony to the statutory consideration of

risk in light of voluntary treatment was further explained in two other

California appellate decisions. In People v. Sumahit, 128 Cal.App.4th

347,‘ 354, 27 Cal.Rptr.3d 233, 238 (2005), the California Court of

Appeals determined that the refusal "to undergo treatment constitutes

potent evidence that he is not prepared to control his untreated

dangerousness by voluntary means.” (Emphasis added). Another

California appellate decision explained that:

The availability of treatment is at the heart of the SVPA. (
'People v. Buffington (1999) 74 Cal.App.4th 1149, 1163, 88
Cal.Rptr.2d 696.) “Through passage of the SVPA, California is
one of several states to hospitalize or otherwise attempt to treat
troubled sexual predators.” ( Hubbart v. Superior Court (1999)
19 Cal.4th 1138, 1143, 81 Cal.Rptr.2d 492, 969 P.2d 584 (
Hubbart ).) Accordingly, one of the key factors which must be
weighed by the evaluators in determining whether a sexual
offender should be kept in medical confinement is “the person's
progress, if any, in any mandatory SVPA treatment program he
or she has already undergone; [and] the person's expressed intent,
if any, to seek out and submit to any necessary treatment, ...” (
Ghilotti, supra, 27 Cal.4th at p. 929, 119 Cal.Rptr.2d 1, 44 P.3d
949, italics added.) A patient's refusal to cooperate in any phase
of treatment may therefore support a finding that he “is not
prepared to control his untreated dangerousness by voluntary
means if released unconditionally to the community.” ( Ibid.)

We conclude that defendant's refusal to accept treatment,
coupled with a valid diagnosis that he suffers from a sexual
disorder affecting his volitional capacity, are sufficient to sustain
the court's finding that defendant will, if released to the '
community, “represent a substantial danger of committing
similar new crimes....” ( Ghilotti, supra, 27 Cal.4th at p. 924,
119 Cal.Rptr.2d 1, 44 P.3d 949, original italics.) No further
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proof of current dangerousness is required.
People v. Sumahit, 128 Cal.App.4th 347, ¥354-355, 27 Cal.Rptr.3d
233, 238 - 239 (2005). |

~ Because a refusal to submit to sex .,offenc_ier» treatment is relevant

to statutory considerattons of .diagh,osis, risk and voluntary treatment
options,- it would be error to exclude this evidence. It would also
mislead the jury.on the:purposes of the SVP act. See also. Com. v.
Chapman, 444 Mass. 15, 24,.825 N.E.2d 508, 515 (2005) ("The issue
- is not whether Chapman was “obhgated ”.10 partlclpate in sex offender
treatment programs but rather the: effect of his failure to partrclpate in
. such programs on: the current state .of his: mental abnormahty and
therefore h1s sexual dangerousness This fallure is pamcularly relevant
to Chapman s, present abtlzty to eontrola mental abnormalzty
‘..,_;u@edophzlza) that otherwzse creates a substannal risk of additional sexual
oﬁenses:- ") At is 11ke1y that-the trlal court would have abused its
drscretlon 1f 1t refused Dr Rlchards testnnony

The.Washington Court:o‘_f,. ‘Appeals has already addressed the
propriety of mtroducmg an: 1nd1v1dual s refusal to partrclpate in pre-trial

treatment in In re Detention of Duncan 142 Wn.App. 97, 2007 WL

4234611, *5 (Wash.App. Div. 3,2007). Inthat case, the trial court
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precluded Duncan from cross-examining the State’s expert, Dr. Paul
Spizn}an, regarding his awareness of any complaints ébout the efficacy
of the treatment offered at SCC or the _federal lawsuit he had filed against
the facility alleging inadequate treatment. The Court of Appeals rejected
Duncan’s argument that the success rate of the SCC’s treatment

program was now relevant due to the emphasis placed by the State
during its case-in-chief on his refusal to seek pre-trial therapy. It
reasoned that the treatment success rate has no relevance in determining
whether Duncan currently sufferéd from a mental abnormality that made
him likely to engage in predatory acts of .a sexual nature. However, it
found appropriate the trial’s court’s permitting Duncan to testify that

h¢ phose not to enter pre-trial treatment because “he did not find it
meaningful for him.”

Any question on the use of the federal injunction to dispute the
civil commitment of a sexually violent predator was resolved by the
Turay decision. ‘There, Turay élahned that.the trial court had committed
reversible error "By granting the State's motion in limine to exclude
evidence of the conditions of confinement at the SCC and of the verdict
in Turay's fedefal injunction.” 139 Wn.2d at 403. The issues in

Turay's trial were whether he was a sexually violent predator and
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_ whether release to a less restrictive alternative was in his "best
interests." Turay made the exact arguments that West makes in the
current-appeal, claiming that it ‘was "powerful exculpatory evidence. "
e _ G e
- The Supreme Court:held that Turay's "arguments in:regard to
this-issue are:meritless-and demonstrate a.fundamental misunderstanding
of therp.urp.csg :of an'SVP.commitment: proceeding." .Id. at:403-404.
.. .:Theicourt determined that the:person facing'civil commitment. "may ﬁot
- challenge-the-actual conditionsof-their confinement; or the'quality of the
treatment at the DSHS facility until: they have been found to fb‘e‘an‘?éVP
-and committed .under the provisions-of REW 71.09." Id. +TFhe*federal
injunction was "irrelevant." 7d.:Indeed;:before the trial: court, West's
counsel acknowledged this point: "[West] agrees that- Turay generally
- precludes evidence of the nature of the conditions and the qﬁalify of the

treatment program-because-such evidence:is not relevant.” CP 266

-er((Response to State's Motions in: Limine):. -

.. In shert; there:is' abundant statutory:authority and case law
supporting the relevance of evidence addressing West's treatment efforts
at the SCC, including a factual description of the program that was

- available to him.. It affects his diagnosis, his level of risk and the
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likelihood that risk could be ameliorated by voluntary actions in the
community. Because this is "potent evidence" of risk, the trial court did
not err in admitting Dr. Richards' testiniony. Further, under Duncan
and Turay, it was not error to refuse evidence on the federal injunction.
The relevant inquiry was West's participation or non-participation in the
treatment program, rather than the prospects that Wet would one day

graduate should he ever be committed.

5. West Has Failed to Demonstrate Prejudice
Even if the trial court erred in alloWing Dr. Richards testimony,
West has failed in his burden to demonstrate any reasonable probability
that the error changed the trial oﬁtcome. In State v. Thomas, 150 Wash.2d
821, 871, 83 P.3d 970 (2004), the céurt held that prejudice must be proven
within “reaspnable probabilities:” |

We will not reverse due to an error in admitting evidence that does
not result in prejudice to the defendant. State v. Bourgeois, 133
Wash.2d 389, 403, 945 P.2d 1120 (1997). ... [W]e apply “the
rule that error is not prejudicial unless, within reasonable
probabilities, the.outcome of the trial would have been materially
affected had the error not occurred.” State v. Tharp, 96 Wash.2d
591, 599, 637 P.2d 961 (1981). “The improper admission of
evidence constitutes harmless error if the evidence is of minor
significance in reference to the overall, overwhelming evidence as
a whole.” Bourgeois, 133 Wash.2d at 403, 945 P.2d 1120.

(Emphasis added).
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Given the overwhelming evidence a‘ga‘in‘sf ‘West, it is‘urilikely that
that the‘obtuse references within Dr. Richards testimony to ‘the t-rénsition
facility mattered to the outcome: As noted above, the trial court -did not
‘perceive any:significantimpact from'this testimony: West himself; as

- noted-above; testified regarding the concept of less restrictive alternatives.

Furthér, West had-ample opportunity to air His personal complaitits with

the SCC program in justifying his deéisionto abandon'tréatment. West
has failed to provide a "reasonable probablhty that different rulings would

' hé‘\;‘ev sllgvmﬁcelmtl}‘/;né‘ttéred uivthl.s‘ ;:a.s“e |

V. C(;NCLUSION | | |
o For the foregomg reasons, the State respectfully reqﬁests that the

| court afﬁrm the Order of Cormmtment '

L ,1)\ ISR EN

DATED thls 25th day of Apnl 2008

DANIEL T. SATTERBERG
King'Coutity Prosecuting ‘Attormey

DavidTW. Héckett WSBA #21236
Senior Deputy Prosecutmg Attomey
- Attorneys for Petitioniér - '
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

In re the Detention of
' No. 02-2-16726-8 SEA
GALE WEST, . ORDER ON RECONSIDERATION
GRANTING THE STATE’S MOTION
Respondent.- TO QUASH SUBPOENA DUCES

TECUM FOR DOCTOR LESLIE

- RAWLINGS AND DENYING THE
RESPONDENT'S MOTION TO
COMPEL -

Having reconsidered the Court’s 'Oxder Denying the State’s Motion to Quash
Subpgena Duces Tecum for Dr. Leslie Rawlings :and’ Granting the Respondent’s
Motion to Compel, the Court finds that reports generated by Dr. Rawlings for
cases in which he was retained as a consulting expert by the state, and for
which legal proceedings were not filed, were prepared in anticipation of
lltlgats.on The Respondent has not demonstrated a substantial need of the
materials in the preparation of his case nor that he is unable w1thou'c undue
hardship to obtain the substant:’_.al equivalent of the materials by other means.
The Court finds f:hat the proffered reasons for disclosure as put forward by the
respondent are in essence to seek information to impeach the expert about his
conclusions rega.rdmg his evaluat:.on of Mr. West. The information is available
by examining Dr. Rawlings regarding his methodology and conclusions relating to
this case, as well as by virtue of the Respondent’s own expert, who has
formulated an opinion on Dx. Rawling’s methodology. The issue is the

methodology and conclusions he has reached relating to Mr. West, not to others.

f ]

ORDER RE; SUBPOENA OF DR. RAWLINGS
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In any evgnt, the regpondent has access té many other reports prepared by Dr.
Rawlings'for-filed cases. Therefore, it is hereby

ORDERED that the State’ Motion to Quash Sﬁbpoena Duces Tecum ig GRANTED
and Reébbndent's Motion to Compel is DENIED, in thaﬁ Dx. Rawlings shall not
dlsclose reports or information about 1nd1v1duals evaluated pursuant to a
request by the state for consideration of RCW 71.09 proceedlngs, and whose

reports were not publicly filed.

DONE IN OPEN COURT this_7__ day of ,44,4:7;4571 . 2005.

1

BESUBPOENA OF DR. RAWLINGS
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
‘ _ IN AND FOR THE COUNTY OF KING

In re the Detention. of
No. 02-2-16726-8 SEA

GALE WEST, ORDER CLARIFYING COURT’S
ORDER ON STATE’S MOTION FOR
Respondent. RECONSIDERATION, AND DENYING
RESPONDENT’S MOTION FOR
RECONSIDERATION

Thé Respondent, having sought clarification and ox rek:onsi_deration of the
Court’s o:éder dated August 5, 2006 (which was dated in error as Rugust 5, 2005),
the court hereby clarifies as following: '

1. 1In the last paragraph of the order “the state” includes the End of

Sentence Review Board, the Indeterminate Sentence Review Board, the
Joint Foremsic Unit, and the Washington State Attormey Genexal's
Office, in addition to the King County Prosecuting Attorney’s Office.
2. ‘;Publicly filed”, as referenced in the last paragraph does not
include those evaluations filed under seal, even if disclosed to
Respondents’ attorneys, oxr’ testified to. Although the “work-
privilege” doctrine may not apply to those evalqatiéns provided to
opposing counsel, the Court maintains the remaining rationale in the
original order, together with the privacy rights of those evaluated,

mandate these reports not be disclosed.

ORDER ON CLARIFICATION
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DONE IN OPEN COURT this - /= day of Q512U 2006

O

JUDGE LAURA C. INVEEN




V-06-2006 MON 03:47 PH DIV 1 COURT OF APPEALS FAX NO. 208 388 2613 - P02

The Court of Appeals
of the
) DIVISION 1
RICHARD D. JOHNSON, A h
Court Admlub:mlorlc_lerk State OgZﬁglng fon ¢ Omi‘\]rgsointysg::;
SBOLAT oo S8 41T
November 6, 2006 :
Prosecuting Atty King County David J. W, Hackett
King Co Pros/App Unit Supervisor King Co Pros Office
W554 King County Courthouse 516 3rd Ave Ste W554
516 Third Avenue ] Seattle, WA, 98104-2380
Seattie, WA, 98104 .
Brent Aldrich Hart Peter Michael MacDonald
The Defender Association ' The Defender Association
810 3rd Ave Ste 800 810 3rd Ave Fi 8 ‘

Seattle, WA, 98104-1695 , Seattle, WA, 88104-1655

CASE #: §9008-1-1
in re the Detention of: Gale West, Petitioner v. State of Washington, Resp.

Counsel:

The following notation mliné by Commissioner Mary Neel! of the Court was entered on
November 6, 2006, regarding petitioner's emergency motion to stay the November 13,
2006 scheduled trial court date: ‘

~ On October 30, 2006, counsel for Gale West filed an emergency motion to stay the
November 13, 2006 scheduled trial date in this sexual predator proceeding. The State
has filed a response, West has filed a reply, and | heard telephone argument this
morning. The motion for stay is denied. :

in June 2002, the State filed a petition alleging that West s a sexually violent predator
under chapter 71.09 RCW. The parties have been proceeding toward trial since then,
Several continuances have been granted, In May 2006, West's counsel deposed the
State's expert, Dr. Leslie Rawlings. Dr, Rawlings testified that he had evaluated 37
individuals for civil commitment as sexually violent predators and had concluded that 15 of
them did not meet the statutory criteria. Subsequently, West filed a subpoena duces
tecum seeking the reports in all 37 cases, including those in which a petition was never
filed, with names and other identifying information redacted. The State moved to quash

" the subpoena. At some point the State also sought an srder compelling production of
certain records of defense expert, Dr. Woolert, if the court were to grant discovery of Dr.
‘Rawlings reports. s )

3
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On June 6, 2008, the trial court denled the. State’s motion to quash‘and-granted Wests™ .
motion to compel. The State moved for_.[gcc@nélderapion; On August 8, 2006, the'trial == :
court granted the State’s motion for reconsideration. The court reasoned: T

ich

proceedings were not filed, wer a .
~ not demonistrated a substantial:-need of. erials in the prepara case”
nor that he is unable without undue hardship to obtain the substantial equivalentiof-
the materials by other means. . . . [T]he proffered reasons for disclosure as put
forward by [West] are in essence to seek information to impeach the expert about
his conclusions regarding:his evaluation of Mr. West. The information is-available:
by examining Dr. Rawlings regarding his methodology and ‘conclusions rélating'to”
this case, as well as by virtue of [West's] own expert, who has formulated an
opinion on Dr. Rawling's methodology. The issue is the methadology and
conclusions;[Dr.-Rawlings] has reached relating fo Mr. West, not fo others. .in any
evenit, [West] Nas accessto i NERE
cases.

On the:same:date; the tri
Dr. Woolert'sirecords

On August 15, 2006, West filed a motion for clar
reconsideration. On Octaber 12, 2008, the trial court denied West's motio
later, West ice tio ien m
discretiona alle
thereafter de

flled his motion for.discr
with jury-selection. beginning.on November <
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The State argues that West's notice of discretionary review is untimely as to the
June 6 order, relying on a comparison of the language in RAP 5.2(a) (notice of
appeal) and 5.2(b) (notice of discretionary review). West argues that his notice is
not untimely, but even If it is, given the long delay between his motion for
clarification/reconsideration and the trial court's decision, extraordinary
circumstances exist to grant an extension of fime. The State’s position appears to
be supported by the language of the rule, but there is room to argue 1o the
contrary. See, g.0., State v. Cameh, 153 Wn.2d 274, 281 (2004); [n re Detention of '
Williams, 147 Wn.2d 476, 491-82 (2002); Bamy V. USAA, 98 Wn, App. 199, 203 .
(1999); |n re Marriage of Estes, 84 Wh. App. 586, 595 (1997). Because | otherwise
conciude that the motion for stay shouid be denied, | decline to resoive the

timeliness issue.

In evaluating whether to stay enforcement of such a decision, the court considers whether
the moving party can demonstrate that debatable issues are presented on appeal and
compares the injury that would be suffered by the moving party if & stay were not granted
with the injury that would be suffered by the nonmoving party if a stay were imposed. RAP
8.1(b)(3). RAP 8.3 also gives the appellate court broad “gquthority to issue orders, before
or after acceptance of review . . . to insure effective and equitable review, including
authority 1o grant injunctive or other relief to a party.” See Purser v. Rahm, 104 wn.2d
159, 177, 702 P.2d 1196 (1 986) (court considers whether the appeal presents debatable
issues, whether a stay is necessary to preserve the fruits of a successful appeal and the
equities of the situation). : ' :

West argues that he has raised a debatable issue of first impression regarding his ability
to discover reports prepared by Dr. Rawlings in other cases. The State responds that
West has not raised a debatable issue in light of the discretionary review criteria and the
abuse of discretion standard which applies o discovery rulings. At issue in part is the
nature of Dr. Rawlings' relationship with the “State” in this and other cases and whether or
not his role is that of a consulting expert subject to discovery only under CR 26(b)(5). The
parties have not fully addressed the question of discretionary review, and | have not had
an opportunity to fully consider it. “The debatable issue standard is a relatively low
threshold. Based on the materials before me, it Is highly unlikely that West will succeed in
demonstrating grounds for discretionary review. But that issue is not before me.
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Comparing the relative harm to the parties with and without a stay, | conclude that a stay is
not warranted. The State filed the’ SVP petition-in.June 2002; the matter has been

pending for four:and a-half years. Therialdate is only.one week away. The'n | C
a ed West's motion

which is in a beiter position to consider the equities,.denied We
the State prevails, any diséovery issuesican be raised on:

considered notin isolation buitiin.context of other-evidential
scope of cross'examina ‘bothparties’ experts, an

West's emert
shall inform c

which is set for hearing at'9:30:a.m.
Now, therefors, it is hereby

ORDERED tha

 West's emergency motion for a stay of the November 13, 2006 trial date
Is denied. O e T S

SR




"IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION |
in re the Detention of:
GALE WEST, No. 59008-1-1
Petitioner. COURT ADMINISTRATOR/CLERK

RULING DISMISSING CASE

. .

On November 7, 2008, this court received a “Withdrawal of Motion for -
Discretionary Review” which states in part: ' : :

Because the court has denied Mr. West's motion to stay the proceedings

of the trial court, Mr. West hereby withdraws his motion for discretionary
review. ' :

The Court Administretor/CIerk has considered the motion and has
* reviewed the records and files in this court, a_.nd"it appears that the,fnoftion should

be granted. Now, therefore, it is hereby '

ORDERED that the above casg is dismissed.
- Done this 22nd day of December, 2006.

Court AWorICIerk
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