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I. INTRODUCTION

Plaintiff Justin Endicott (“Endiéott”) sued Defendant Icicle
Seafoods, Inc. b(“Icicle”) after he sustained a “crush” injury to his right
(dominant) arm when he only 19 years old. Endicott grew up in the rﬁra]
community of Eagle Point, Oregon. RP 51-53. He was active in Future
* Farmers of America; played sports, and enjoyed hunting and fishing. RP
" 53. He dropped out of high school during his senior year and, after doing
a few odd jobs, appliéd for work with Icicle. RP 56, 57-58. As part of
Icicle’s application ‘process, Endicott submitted to, and passed, a drug test. |
RP 59-60. Icicle hired Endicott aud’assigned Iﬁm to the BERING STAR,
RP 62. Endicott’s job duties included working as a prbcessor (where he
would remove crab shells), working on the pressure steam cooker (where
he would cook crab), and working on the “slime line” (whére he gutted -
thousands of fish). RP 65, 66, and 68-69. These were manual labor jobs
and fecjuired him to work 16 hours per day, 7 days per week. RP 64. Hié
l>a§e salary was $.7.IS per hour, Id. Despite the 1ow pay and hard work,
* Endicott thought the job was “awesome” and “great work™ because it gﬁvé
- him a chance to leave his hometown, explore Alaska, and work with his
hands. RP 62, 68, 70. He was a good worker, was néyer reprimanded,
and wanted to continue working at thosc‘; jobs for the foreseeable future,

RP 70-71.



A few days prior to his injury, Icicle assigned Endicott to be a
freezer worker. RP 73. Icicle failed to give him any formal training for
this new job. RP 73, 94. The new job required Endicott to push 1500
pound carts through the BERING STAR’s narrow freezer. RP 74-76, 93- -
94, 244, The carts had rollers on them and the rblleg's were attached to an
overhead rail system, RP'.'ZS. Unfortunately, the overhead rails were
warped and the 1500 pound carts would regularly come off the rails. RP
75-76, 91. This hapbgned sov frequently that Endicott’s supervisor
bsuppllied pry bars io the freezer workers so they could put the carts back on
tﬁc raiis. RP 75-76, 79-80, 97. In addition to carts coming off the
overhead rails, the freezer’s walking surfacé éreated a tfip hazard because
different sections ofvthe floor “butted up in places” and created lips. RPl
76, 93-94, Moreover,'Endicott’s supervisgr forced him to work at an
unsafe specd. RP 78,94, 96,99,

On the.day of‘ his accident; Endicott was pulling the cart (walking
.baokwards) while a co-worker (Jason Jénkins) was pushing f_’rom the other
side. RP 78. Endicott stumbled on the lip created by the uneven flooring.
RP 78-79. Af the same time, thé 1506 pound cart started ‘to come
untracked from the overhead rails. RP 78-79. Endicott immediately
yelled “stop, stop, stop,” but Jenkins kept pushing. RP 79, 81. Endicott

instinctively attempted to swing the cart back onto the rails before it could



completely fall off. Id. Bndicott’s forearm was crushed when “my elbow
butted up against a steel pole and the cart compressed my arm this way

and it bent my bones. I was looking at it, it was almost like slow motion.

- My bones bent in the middle, and then my arm just folded together in half.

It sounded like a piece of dry wood breaking.” Id. Endicott’s arm broke

in3 pl.aces.' RP 82. The break folded Endicott’s arm to the point where
his hand Was néxt to his elbow. RP 83, 244, After the accident, Icicle
performed an investigation and determined. that the accident was caused -
by poor training and. supervvis'ion,v an undermanned ﬁ'e_ezex‘; slippery
walking égi'faces, and an unéafe ﬁ'eezer'desi gn. Trial Ex. 48 | |
Endicott immediately informed his supervisor about the injury, but
Icicle refused to give Endicott medical atkntion unﬁl he took a drug test. .

RP 82-83. Endicott passed the drug test and was flown to Alaska where

surgery was pérfornied. RP‘82-83, 102. The surgery required the doctors

to insert two titanium plates, 12 or 13 screws, and several clips into

| Endicott’s aﬁn.; RP 104.. He also needed more than 150 stitches. RP 105,

Aﬁé‘ a few months, Endicott nioyed in with his mother when it becamé
clear thét he needed help cari‘ng f.or‘ himself. RP 106. Furthermore, the
pain in Endicott’s arm never went away. RP 106. Iiasfead, his arm
developed édeformity. It “was severely bowed. It was bowed really bad.

It was almost like a boomerang, in the middle of my arm.” RP 108, 111.



This was because the bones nevef properly healed after the first surgery.
As a result, Dr. Thomas Trumble performed a second surgery. RP 323-25.
The surgery required Dr. Trumble to rémove the original plates and
scz'e§vs, cut Endicott’s bones, and inseﬁ new plates. M Due to the pain,
Endiloott.avoided using his dominant arm to the point where it was still
éigniﬁdantly atrophied more than three years after the accident. RP 289,

308, 337-39. ' Dr. Purtzer, a péin management specialist, diagnosed

- Endicott with “unremitting, severe, untreatable chronic pain” in his arm,

wrist, and hand which will affect him “for the rest of his life.” Similarly,
Icicle’s own IME doctor (Dr. James Green) diagnosed Endicott with

chronic pain syndrome. RP 308, 354. Importantly, Dr. Green testified at

~ trial that Endicott is not a malingerer and could not say that Endicott was

addicted to marijuané or pain medication. RP 317-18, 359,

'Faced’ with a textbook “case of unseaworthiness and Jones Act
ne’gliggnce alﬁd a serious injury,.lcicle determined to try its’ case on
collatcral character issues. Icicle made clear from the start ’thaf it would
attempt to paint Endicdtt asa mariju‘ana addiof who should not be allowed
tovrvecovcr since he spent a week in a mental health facility. Icicle’s
litigatién strateéy_ was calculated to distract a jury from the clear lability
and damages facts. As a result, Endicott, as a seaman and a “ward of the

court”, chose to exercise his substantive right to a bench trial. This



allowed him to try his case to an experienced trial judge who would be

- less likely to be swayed by inflammatory cha_racter attacks. The trial court

 properly granted Endicott’s motion to strike Icicle’s jury demand. CP 29-

31, 56. At trial, the lower court admitted most of Icicle’s evidence on the
irrelevant side issues, but put more stock in the evidence relevant to

liability and damages. The trial court awarded Endicott $143,611 plué

prejudgment interest. CP 123-24.

"This Court should find that the trial court did not err when it struck

Icicle’s jury demand. Moreover, the Court should find that the lower court

did not etr when it awarded prejudgment interest. These rulings would be

consistent with governing law and would recognize Jones Act’s status as a

- remedial statute meant to protect seamen and give them full compensation

for their injuriés.’- Finally, the Court should rule that the trial court did not
err 'in its évidel-ltiary mlings; or, to th¢ ¢xtent thére was error, that such
error was ﬁarmless.

1. STATEMENT OF THE ISSUES

1. Did the trial court err when it upheld Endicott’s federal
_substantive right to a bench trial?

2. Did the trial court err when it awarded prejudgment interest
to Endicott? '

3. Did the trial court err when it admitted the -witness
statement of an Icicle employee which was procured as part
of Icicle’s investigation into Endicott’s injury? If so, was



the error harmless since the facts contained in the witness
statement simply repeated facts testified to by other
witnesses?

4. Did the trial court err when it excluded some inflammatory
evidence of drug usage and mental health issues? If so,
was the error harmless since the trial court admitted
extensive testimony on the exact same issues and Icicle’s

expert psychiatrist testified that the issues did not impact
Endicott’s ability to hold down a job? '

III. STATEMENT OF THE CASE |
Icicle’s brief adequately sets forth the procedural background of
this case.
IV. ARGUMENT

A. The Trial Court Did Not Err When It Struck Xcicle’s Jury
Demand _ :

€] Standard of review

Federal preemption questions are reviewed de novo. Paul v. All

Alaskan Seafoods, Inc., 106 Wash.App. 406, 427, 24 P.3d 447 (2001). |
(2)  Endicott has a federal, substantive right to a bench trial

It is axiomatic that state courts must apply federal substantive law

in Jones Act and general maritime cases. Garrett v. Moore-McCormack
Co., 317 U.S. 239, 245 (1942) (noting that, under the Jones Act, the
“source of the governing law applied is in the national, not the state,

governments.”); Pope & Talbot v. Hawn, 346>U.S. 406, 410 (1953) (“a

state may not deprive a person of any substantial admiralty rights as

6



defined in controlling acts of Congress or by interpretative decisions by

this Court.”); Scudero v. Todd Shipyards Corp., 63 Wash.2d 46, 48, 385
P.2d 551, 552 (1963) (“the substantive rules of the maritime law apply to

the action whether the proceeding be instituted in an admiralty or in a

common law or state court.”); Hill v. Dep’t of Transp., 76 Wn.App. 631,
637, 887 P.2d 476 (1995) (“When deciding admiralty matters, state courts
must preserve the éubstantivé rights of the parties under federal law.”).

,In, 1924, the United States Supreme' Court recognized that the
(recently enacted) Jones Act’s “élection” clause “permits injured seamen
to elect . . . between different forms of action.” Panama R. Co. v.
Johnson, 264 U.S. 375, 392 (1924) (emphasis addcj:d)‘ “The ‘election’
contemplated by the Jones Act is primarily a decision as to the form of
trial-whether jury or, nonjury.”. McA foos v. Canadian Paciﬁc‘Steamships,
243 F.2d 270, 273 (2nd Cir. 1957). This is because “[t]he plain language
of.the anes Act gives the pldint;’}j",the option of maintaining an action at

law with the accompanying right to a jury trial. The Act makes no

~mention of a defendant.” Craig v. Atlantic Richfield Co., 19 F.3d 472,

476 (9th Cir. 1994) (finding that, in a Jones Act case, “only the plaintiff
has a right to a demand a jury trial.”) (emphasis in original); Rachal v.
Ingram Corp., 795 F.2d 1210, 1215 (5th Cir. 1986) (“As we have noted,

the Jones Act gives only the seaman-plaintiff the right to choose a jury



trial.”). As a result, a Jones Act defendant’s “right to a juryfria] is an
issue of substantive law that turns on federal law alone.” Peters v, San
Francisco, 1995 AM.C. 788, 791 (Cal.App. 1994) (striking the
defendant’s jury demand because, as a matter of federal substantive law,
“[t]he Jones Act defendant possessés no corresponding right to a jury
trial.”) (emphasis added).! Since Endicott’s right to a benoh‘ trial is a-
matter of federal substantive law, all state laws purporting to give Icicle a'
right to a jury trial are preempted.

Moreover, in the FELA context, the United States Supre'me Court
has long recognized that the right to a. jury trial is substantive réther than a

procedural right. Dice v. Akron, C. & Y. R. Co., 342 U.S. 359, 363

(1952) (“the right to trial by jury is too substantial a part of the rights

accorded by the Act to permit it to be classified as a mere ‘local rule of
proceduref”). As a result, “[s]tate laws are not confrolling in
determining what the incidents of this federal [jury] i'igllt shall be.”
id. af 361 (emphasis added). Dice is particularly instructivé since the
Jones Act expressly incorporétes FELA by reference. 46 U.S.C.‘Ap'p. §
688 (“in such acti§11 all statutes of the United States conferring or

extending the common law right or remedy in cases of personal injury to

' Cases published in the American Maritime Cases may be cited to Washington courts.
Paul v. All Alaskan Seafoods, Jrne, 106 Wash,App. 406, 414 n.23, 24 P.3d 447, 452 n.23
(2001) (“the U.S. Supreme Court, the Ninth Circuit, and our Supreme Court have cited
with approval decisions published only in the AM.C, reporter.).



railway employees shall appny’); Since an injured seaman’s right to a
bench trial is a substantive 1i ght written into the Jones Act, all Washington
lawé whichA giv¢ a defendant the right to a jury trial arev pre-empted.
~Consequently, the trial court did not err when it struck Icicle’s jury
demand. | |

A3 Endicott’s substantive right to a bench trial does not
disappear in state court

- Icicle’s argument that Endicott loses his right to a bench trial when
he sues “at law” cannot withstand scrutiny. In Peters, the injured seaman

sued his employer “at law” in a state court just like Endicott. Peters, 1995

AM.C. at 791. There, the California Court of Appeals denied the
* defendant the right to a jury trial because “[t]he Jones Act grants only the

Plaintiff the right to a jury trial.” The Jones Act defendant POSsesses no

corresponding right.” Peters, 1995 AM.C. at 791 (citations omitted).
Icicle makes no attempt to explain why Peters is wrong or why Endicott’s
case is somehow different. Instead, Icicle looks for support in the Ninth

Circuit’s reasoning in Craig v. Atlantic Richfield Co. AB p. 14. Yet, in

. Craig, ihé Ninth Circuit found that the defendant could not demand a jury .
trial even though the injured seaman, like the injured seaman in Peters and
like Endicott, brought his claim “at law” instead of “in admiralty.” Craig

- v. Atlantic Richfield Co., 19 F.3d 472, 476 (9th Cir. 1994),




Moreover, in a case brought by a Sieracki seaman, the United

States Supreme Court rejected Icicle’s distinction between cases brought

“at law” and cases brought “in admiralty.” Pope & Talbot v. Hawn, 346
U.S. 406, 410-11 (1953). There, the trial court tried to enforce
Pennsylvania’s contributory negligence ba_r instead of maritime léw’s
libefa] éomparative negligence rulé. Id. at 407-09. The defendant, like
Icicle, argued that seamen lose the protections traditionally provided fo
them by “admiralty courts” if they choose to sue “at law.” The Supreme
Court squarely rejected the defendant’s argument because it makes no
sense that “the substantial rights of parties would depend on which
courthouse, or even which ‘side’ of the same courthouse, a lawyer might
guess to be in the best interests of his client.” Id,-at 411. As a result, the
Supreme Court foun’d that “the substantial rights of an injured person
are not tobe determined clifferently whether his case is labeled ‘law
side’ or ;adnlil‘aity side’ on a district court’s docket.” ]d. (empha‘sis‘
added). Similarly, Endicott does not lose his substantive right to a bench
trial when he sues “at law” in state court,

The Fifth Circuit cases Icicie relies on do. not help Icicle’s |
argument either. While a Jones Act defendant’s right to a jury in state
court was not at issue in either case, both cases bolsfcr Endicott’s position.

In Linton, the Fifth Circuit “made it clear that only when a Jones Act

10



claim is brought in federal court, under the fsaving to suitors’ clause, and
based oﬁ diversity jurisdiction,” does the defendant have a right to demand
a jury trial.” Lintpn v. Great Lakes Drgdge & Dock Co., 964 F.2d 1480,
1489 n; 16 (5th Cir. 1991) (some emphasis invoriginal; some emphasis
added). In all other cases, “the Jones Act gives_ only the seaman-plaintiff

the right to choose a jury trial.” Id. (emphasis in original). Rachal came

to the same conclusion. Rachal v. Ingram Cém., 795 F.2d 12,10, 1213,
.1215416,'1216 n. 8 (5th Cir. 1986). Obviously, Endicott did not bring his
claim in federal court aﬁd diversity of citizenship was irrelevarit to the trial
court’s subjecf-nﬁatter jurisdiction, 'I‘llerefére, the Fifth. Circuit cases
support Endicott’s right to a bench trial. More impoftantly, Peters and
Craig are directly on point and both cases supbort BEndicott’s right to a
bench trial. As a resuit, the Court should find the tri‘.allcourt did not err

~ when it struck Icicle’s jﬁr.y_ demand.

“) ) "’,I‘he Court should reject the reasoning employed m
Icicle’s law review article and the reasoning employed
by the Bowman court ' '

Icicle largely relies on a series of law reviewvarticleé written by
Professors Robertson and S’turley. ‘However, the professors were not
revie@ing thé current state of the law. ‘Ins"céa'd, they advocated a change in
the law The professors ‘f‘reelyb admit that “courts have construéd the Jones

Act to give pk\intiffS the unilateral right” to choose a bench trial. David

1§



W. Robertson & Michael F. Sturley, The Right to a Jury Trial in Jones Act
Cases: Choosing the Forum‘ versus Choosing the Procedure, 30 J. Mar. L.
& Com. 649, 650 (Oct. 1999). Accordingly, their goal is to “feveal the
mistake [made by the courts], discﬁsé its consequences, and argue for its
correction.” Id. at 651. This Court should rely on current law, not
professors advocating new directions. Unfortunately, the‘Bowman court

relied almost exclusively on Professors Robertson and Sturley and lifted

their reasoning almost verbatim in Bowman v. American River Transp.
Co., 838 N.E.2d 949 (1ll. 2005). Since Bowman is based on a law 1'eview
article instead. of well-settled case law, this should reject its feasoning and
| follow better reasoned cases like Peters.

(5)  Injured seamen had no‘ right to bring negligence actions

against their employers when the Washington
Constitution was enacted.

Even if Icicle’s supposed right to a jury is controlled by sfate law,
the Washington Constitution does not help Icicle’s cause, In order to
determine whether the Washington Constitution confers a right to a jury
trial, “Washington courts examine the nature of the cause of action to see

if it is analogous to a common law cause of action entitled to a jury trial

when the constitution was adopted in 1889.” State ex rel. Evergreen

Freedom Foundation v. Washington Education Ass’n, 111. Wash.App.

586, 609, 49 P.3d 894, 908 (2002). Since the Jones Act was enacted well

12



after 1889, Icicle is forced to argue that this fype of claim could be tried to
a jury in 1889. In order to do this, Icicle mischaracterizes Jones Act suits
aé run-of-the-mill “personal injury claim based on negligence.” Icicle
Brief at pg. 23.

Icicle ignores the fact that, priorv to the Jones Act, injured seamen
did not have the right to sﬁe in negligence. The Osceola, 189 U.S. 158,
175 (1903) (“the seaman is not allowed to recover an iﬁdemnity for the
negligence of the master, or any member of the crew.”).? bA's a result,
“Congress enacted the Jones Act in 1920 to remove this bar to negligence
suits by éeamen.” Stewart v. Dutra Const. _Q_ém'., 543 U.S. 481, 487 (2005)
(recognizing that, prior to thé Jones Act, “[s]uits against shipowners for
negligence, however, were barred.”). | Siﬁce seamen had no right to sﬁe
their ‘employers for negligénce in 1889, the Washington Constitution does
not grant Ieicle a right to a jury trial today.

B.. The Trial Court Did Not Err In Awaiding Prejudgment
Interest

) Standard of review

“The award of prejudgment interest is reviewed for abuse of

~ discretion.” Scoccolo Const,, Inc. v. City of Renton, 158 Wn2d 506, 519,

145 P.3d 371 (2006) (citing Kiewit-Grice v. State, 77 Wash.App. 867,

2 The fellow servant doctrine also barred seamen from holding shipowners vicariously
liable for the acts of its crew members. Id.



872, 895 P.2d 6 (1995)). However, the trial court’s ruling that the federal

maritime law preempts Washington’s prejudgment interest rule is

reviewed de novo. Paul v. All Alaskan Seafoods, Inc., 106 Wash.App.
406, 427, 24 P.3d 447 (2001).

(Z) Prejudgment interest. is allowed in “mixed” cases

Icicle acknowledges that the courts are split on whether an ihjured
seaman can reéover prejudgment interest'on a “mixed” negligence and

3 This Court should follow the Second Circuit’s

unseaworthinness claim.
reasoning in Magee and ensure that injured séamen receive full
compensation for their injuries.

In Magee, the Second Circuit recognized that “a Jones Act count
and an unseaworthiness count are ‘Siamese twins’, and that ‘since

recovery is the same under either count, the question whether [the

plaintiff] recovers for negligence or for unseaworthinness is hardly worth

asking.”” Magee v. U.S. Lines, Inc., 976 F.2d 821, 823 (2nd Cir. 1992)
(quoting Gilmore & Black, The Law of Admiralty 383, 389 (2d ed. 1975).

As a result, “[tlhere is little reason, therefore, for denying plaintiff

* The only Washington case Icicle cites on this issue is Foster. Foster denied
prejudgment interest because the State was a defendant and it never “waived sovereign
immunity with respect to prejudgment interest in this case.” Foster v. Stale of
Washington Dept. of Transp., 128 Wn.App. 275, 280, 115 P.3d 1029 (2005).
Accordingly, its discussion of prejudgment interest in “mixed” Jones Act and
unseaworthiness cases is mere dicta, Interestingly, Foster was tried {o the bench instead
ofajury. Id. at 277 (“In September 2003, the court held a bench (rial.”).

14



recovery of interest on his maritime claim.” Id, Magee found support for
its coﬁclusion b‘y looking at 6ther types éf claims where plaintiffs typically
assert twé theories of liability, yef only one theofy allows for ﬁl'ejudglnent
interest. Id. at 822. After reviewing those claims, Magee determined that
‘fwhé_re only a single award of damages, not segregated into separate .
components, is made, the preferable rule, we think, is fhat the successful -
plaintiff bé'p_aid under ‘the 'thcjory of liability that provides the most
complete recovery.” Id. -

The Magee rule helps fulfill the Jones Act’s remedial g ;,oals If the' '

Court prohibits injured seamen ﬁom 1ccoveung pxejudgmcnt interest

when they sue their employer for negllgence, many seamen may choose to
forgo their negligence claims and only bring unseaworthiness claims in
order to recover under a more liberal dainageé regime. However, the
Jones Act was specifically ¢nac’ted to broaden the righté cﬁ’ injured séameﬁ

and give them a negligence cause of action against their employers.

-Stev&art v. Dutra Const. Co., 543 U.S. 481, 487 (2005) (recognizing that, -

prior to the Jones Act, “[s]uits against shipowners for negligence,

- however, were barred,” and “Congress enacted the Jones Act in 1920 to

remove this bar to negligence suits by seamen.”). Any rule that provides:

an incentive for seamen to waive their special Jones Act protections and

- return to the days of The Osceola should be rejected. Consequently, the
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Court should follow Magee and allow injured seamen to recover
prejudgment interest on “mixed” negligence and unseaworthinness claims.

3 Prejudgment interest is allowed on ‘unliquidated
damages

Icicle irrelevantly cites Hansen and Prier for the proposition that
plaintiffs cannot recover prejudgment interest on unliquidated damages.
“Admiralty. courts, however, have long disdained the liquidated/non-

liquidated' distinction.” Paul v. All Alaskan Seafoods, Inc., 106

Wash.App. 406, 427, 24 P.3d 447 (2001). As a result, the Washington
rule that prejudgment interest is only awarded on liquidated claims does

not apply in maritime cases. Id. (finding that because “[g]eneral maritime

_ law is traditionally hospitable to prejudgment interest,” the “Washington

rule [requiring a liquidated claim] . . . conflicts with the maritime rule, and
its application is preempted.”).
Hansen and Prier are not maritime cases and neither case deals

with prejudgment interest on unliquidated maritime claims in state court.

See Hansen v. Rothaus, 107 Wn.2d 468, 469 730 P.2d 662, 663 (1986)

~ (action against “insurance brokers for damages allegedly suffered as a

result of the brokers’ failure to provide them with insurance as agreed or

represented.”); Prier v. Refrigeration Engineering Co., 74 Wn.2d 25, 26

442 P.2d A621, 622 (1968) (‘;’F his is an action for damages arising out of

16



the construction of an ice rink know as the Burien Ice Chalet.”).

Certainly, the Paul court was aware of these cases when it held that the

“Washington rule governing prejudgment interest thus conflicts with the

maritime rule, and its application is preempted.” Paul, 24 P.3d at 459. In

fact, Paul cited both cases. Id. at n. 86. Accordingly, the Court should.

ignore the liquidated/non-liquidated distinction and follow Paul.

"~ (4)  The trial court only awarded prejudgment interest on
past damages ' o

Icicle argues that Endicott cannot recover prejudgment issue on

future damages. However, the trial court did not award any future .
'bdamages. CP 118, 120. Therefore, there is no need for the Court to

- address this issue.

C. The Trial Court Properly Admitted the Written Statements of
Icicle Emplovee Jason Jenkins

Iciéle next seeks to exclude a written statement made by one of its
own 'employees,‘ Jason Jenkins (who was directly i11§olvcd in the
accident), based on th_é erroneous assertion that the statement constitutes
hearsay. Trial Ex, 48; RP 85-88. 'l‘_he.statenient,‘ taken a few days affer the
accidént and produced 'by Icicle as part of its investigation ﬁfe, .is the ‘

epitome of an admission by party opponent under ER 801(d)(2) and,

therefore, is admissible as non-hearsay. Moreover, and regardless of its

purported hearsay status, the trial court’s admission of the statement was
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harmless in light of other overwhelming evidence in support of its Finding
of Facts and Conclusions of Law.

{1 Standard of review and applicable evidentiary rule

A trial couft’s decision to admit evidenge is reviewed under an

abuse of discretion standard. Burnside v. Simpson Paper Co., 123 Wn.2d

93, 107, 864 P.2d 937 (1994). Thus, an appellate court “will reverse
evidentiary rulings only if they are based on untenable grounds or made in
a manifestly unreasonable manner,” Id. Under ER 801 (d)(2), a statement
is not hearsay, but an admvission by party-opponent, if:

The statement is offered against a party and is (i) the party’s own
statement, in either an individual or a representative capacity or (ii) a
statement of which the party has manifested an adoption or belief in its
truth, or (iii} a statement by a person authorized by the party to make a
statement concerning the subject, or (iv) a statement by the party's
agent or servant acting within the scope of the authority to make the
statement for the party.... . '

‘Here, the Court -carefully considered ER 801(d)(2), the arguments of
counsel, and correctly admitted Jenkins® statement as non-héarsay. Trial
Ex. 48; RP 85-88.

(2)  The Jenkins statement is a classic admission by partyé
opponent

Under the plain language of ER 801(d)(2)(iv), Jenkins’ statement
constitutes a textbook admission by party-opponent. There is no question
-that Icicle authorized Jenkins to make the statement since it was produced

as part of Icicle’s investigation file and Icicle compelled him to record his
] g P )
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observations in “.statement form” as part of its investigation. RP 85-88. In
fact, it borders on frivolity to argue that an employee partially responsible
for a serious accident is not authorized to make a statement to his
employet’s investigators. Ici_c]e’s counsel admitted ‘as much in a telling
aﬁa]ogy during triél, conceding that a “statement of the person who was
involved specifically driving a truck on behalf of the company that caused
the act;ident” is admissible under ER 801(d)(2)(iv). RP- 88, lines 11-22.
When counsel’s candid anélogy is applied fo the case at hand, Jenkins was
the “truck driver,” Icicle is the “company that caused the accident,” and
Exhibit 48 is the “statement,” Simply lput‘, Icicle authorized Jenkins to
recomﬁ the accident as part of the investigation, and naturallly included
Jenkins® eye witness statement in its investigation. Thus, the statement is
an admission by party-opponént, and eXempt froml the hearsay rule,

icic_le cites several cases, as well as the Restatement’s rule on
admissions by pa;'ty-opponent, in a misguided attempt to argue that
Jenkins was not authorized to make the stétemeut. See Icicle’s Brief, pp.
47-48, A clos'ér look at these cases and rules leaves no doubt that the trial
court properly admitted the statement. First, each of the cases cited by

Icicle involve statements made by company employees to third parties,

not to the companies themselves. See Codd v. Stevens Pass, Inc, 45 Wh.

App. 393, 404, 725 P.2d 1008 (Div. 1, 1986) (ski patrolman made
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unauthorized statement regarding liability to decedent’s son)'; Passavoy v.

Nordstrom, Inc., 52 Wn. App. 166, 169-70, 758 P.2d 524 (Div. 1, 1988)
(employee of defendant made post-accident statement to plaintiff over the

‘ teléphone); Barrie v. Hosts of America, Inc., 94 Wn.2d 640, 644, 618 P.2d

96 (1980) (bar manager told plaintiff’s attorney on the phone that plaintiff

was smashed when he left the bar); Blodgett v. Olympic Sav. & Loan

Ass’n, 32 Wn. App. 116, 126, 646 P.2d 139 (Div. II, 1982) (carpenter
‘ empio‘yed by defendant made a statement regarding lability to a police

officer at the scene of the accident); Donald B. Murphy Contractors, Inc.

v. State, 40 Wn. App. 98, ilO, 696 P.2d 1270 (Div. 11, 1985) (employees
of the defendant ma_de statements to the plaintiff relevant to liability). In
each of these cases, the alleged adnﬁésidn regarding liability was made to
a third party (usually the plaintiff) without permission: of .the defendapt
employer. Stated diffei‘éntly, the agent made a statement to an adverse
third pafty W_ifhout authorization £0 do so from the principal. .

In this case, however, Jenkins (the agent and employee of Icicle)
o made a statemeﬁt to Icicle. (the principal) during the course of its

investigation of the accident regarding his first-hand recollection of the

accident and the freezer conditions. Trial Ex. 48; RP 85-88; see Pannell v.

Food Services of America, 61 Wash.App. 418, 430, 810 P.2d 952,

reconsideration denied, opinion amended on other grounds 815 P.2d 812,
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review denied 824 P.2d 490, 118 Wash.2d 1008 (citing 5B K. Tegland,
Wash.Prac. § 349 (3d ed.1989) (holding that statements from the agent to
the principal, like those from an agent to .a third party, constitute
admissions by party opponent under.ER 801(d)(2)(iv)). Thus, there is no
valid basis on which to question (1) the authority of Jenkins tob make the
statement and (2) the discretion of the trial court to admit it.* |

A ‘review of the language of RESTATEMENT (SECONDv) OF AGENCY,
§ 286, the basis for Washington’s party-opponent analysis ‘of agent
authority confirms the prudence of the trial court’s ruling. Section 286
reads:

statements of an égent to a third person are admissible in

evidence against the principal to prove the truth of the facts

asserted in them ... if the agent was authorized to make the

statement or was authorized to make, on the principal’s
behalf, any statements concerning the subject matter,

Clearly (and logically), the Washington rule is concerned with ‘e_nsuring '

that unauthorized statements made by the defendant’s employees to third

persons cannot be used in court as non-hearsay admissions. See Condon

Bros., Inc. v. Simpson Timber-Co., 92 Wash.App. 275, 285, n. 20 & 21,

4 Jeicle’s argument that there is no evidence independent of Jenkins® declarations

to establish his authority to make the statements to Icicle is easily contradicted.

The statement was obviously procured by Icicle and produced as a natural part of

the investigation file along with other admissions by lcicle employees and/or

safety personnel. The cumulative results’ of the investigation, rather than
Jenkins® specific declarations, establish his authority (and, in fact, obligation) to

make the statement at issue.
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966 P.2d 355 (Div. I, 1998). This valid concern is not at issue here
becaﬁse the statement was made directly to Icicle, not to a third party, as
the trial court aptly recognized. RP 88, lines 5-10,

Icicle also adopted the Jenkins statement, and/or manifested its
beliefin the statenﬁent, by both its affirmative acts a_nd i.ts failure to dispute
it. See ER 801 (d)(2)(i1). Icicle affirmatively included the statement in the
investigation file it produced to Endicott. RP 87, lines 6-12. In addition,

Icicle included absolutely nothing in the investigative report to refute the -

<

- statement. Instead, it remained silent with regard to its contents. Trial Ex.

48, RP 85-88. Icicle’s affirmative act of procuring the statement,
compounded by its complete silence refuting the writing, demonstratées
adoption under Rule 801 (d)(2)(ii).

(3)  Even if the statement is hearsay, its admission was
~ harmless : ‘ -

It is axiomatic under Washington law that the admission of
cumulative evidence is harmless. Dennis J. Sweeney, An dnalysis of .

Har}?zless Error In Washington: A Principled Process, 31 Gonz. L.Rev.

- 277, 319 (1995-96) (citing Brown v. Spokane County. Fire Protection

District 1, 100 Wash. 2d 188, 196, 668 P.2d 571, 576 (1983)), in which

the court held harmless the erroncous admission of tape recordings on the

basis that “the admission of the objectionable portion of the tape was not
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reversible error because the statements were merely cumulative ....”).
The Jenkins statement is cumulative of tile detailed testimony of Juétin
. Endicott regarding the ‘accideﬁt and the telh’ng statements in Icicle’s'
accident reports. _RP 73-95; Trial Ex. 48. Consequently, the trial pourt’s
admission of the J énkins statement, e{/en assuming it constitutes hearsay,

was harmless.

D. 'The Trial Court Did Not Improperly Exclude Evidence bf
Endicott’s Purported Drug Use and Psychiatric Issues '

Icicle’s contention that the trial court i.mproperly excluded all
evidence  of Endicott’s alleged drug uee and psychiatric p1'6b101118 is
baffling, and lacks even a hint of validity, In éctuality, the tfial court
permitted Icicle to présent extensive testimony on the collateral (and
irrelevant) issues of drug use and psychosis despite the fact that
Wéshington law required the court to g:xcludc such evidence vupdevr ER
403. .Occa.sionally, when the testimony and evidence reached astounding
levels of redunda.n’cy and irrelevance, the trial court excluded sbme of the
ev_idenéé,'which was entirely within its discretion. Thus, Iéicle’s _ﬁnai
poini of error must be rejected and the trial coﬁrt’_s Judgment gfﬂrmed.

@ Standard of review and applicable evidentiary rule

Washington Rule of Evidence 403 provides fhat:

Although relevant, evidence may be excluded if ifs
probative value is substantially outweighed by the danger
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of unfair prejudice, confusion of the issues, or misleading -
the jury, or by consideration of undue delay, waste of time,
or needless presentation of cumulative evidence.

Washington courts have broad discretion in the admission and exclusion

of evidence, such as balancing the prejudicial impact of evidence against it

probative value. Hogland v. Meeks, 139 Wash.App. 854, 875, 170 P.3d 37

(Div. I1, 2007); State v. Coe, 101 Wash.2d 772, 782, 684 P.2d 668 (1984).
An appellate court “will not reverse absent a showing of abuse of trial

court discretion, even if [it] might have [admitted] the proffered evidence

had [it] been in the trial court’s position.” See State v. Stubsjoen, 48
Wash.App. 139, 147, 738 P.2d 306, review denied, 108 Wash.2d 1(533
(1987).

(2)  The trial court admitted much of the evidence
surrounding Endicott’s purported drug wuse and
psychiatric issues '

Due to the unassailable facts proving Icicle’s negligénce, the

vessel’$ unseaworthiness, and the serious nature of‘ Endicott’s injury,
lcicle planned to try the case on collateral issues regarding Eﬁdicott’s
- purported drug use aﬁd psychosis.® See RP '11;16. Icicle was permitted to

emphasize these highly inflammatory issues in its examination of several

witnesses at trial, despite the fact that Endicott passed his pre-employment

s . . . . . o~ . .

* Teicle spent much of its time focusing on marijuana usage. Endicott oblained a

prescription for medical marijuana because his prescription pain pills made him sick, RP .
. 124,259-60, 265.
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and post-accident drug tests and there was no evidence that he used any
drugs in the several months he worked on Icicle’.s‘ vessel. For ilistance, the
trial court allowed Icicle’s counsel to crosS—exarriine Endicoﬁ and his
mother extensively on the issues of bdrug use and mental health, and to
offer the testimony of Dr. Berryman Edwards, a psychiatrist, almoéfc
exclusively to explore such issues. RP 194, 216, 218, 221, 263-67, 270,
371-426.° The court also admitted records from the Northern Nevada
Adult Mental Health' Services facility. RP 183; CP81-82. Thus, Icicle’s
contention that the court extracted the issues of drug use and psychosis
from trial by systematically excluding exhibits and testimony is belied by
the record and wholly lacks merit.

(3)  Evidence of collateral issues excluded at trial was
cumulative,

Washington case law and evidentiary rules are clear: trial courts
possess broad discretion to exclude cumulative evidence. ER 403; Havens

v. C&D Plastics, Inc., 124 Wash. 2d 158, 169-70, 876 P.2d 435, 441

(1994) (holding that “[tThe exclusion of evidence which is cumulative or
has speculative probative value is not reversible error;” and “[t]he

evidence need not be identical to that which is admitted; instead, harmless

5 The trial court also appears to have admitted the deposition of social worker Dawne
Moore, who testified extensively on these collateral issues. RP 773. To the extent that
Icicle complains that the deposition was excluded, this point was waived since Icicle
failed to secure a ruling from the trial court on this issue. Id. 772-75. A copy of Dawne
Moore’s deposition is included in the Appendix, '
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error, if error at all, results where evidence is excluded which is, in

substance, the same as other evidence which is admitted.”). As set forth

above, the trial court permitted Icicle’s counsel to cross-examine Endicott

" and his mother at length on these topics, and allowed Icicle to present a

psychiatrist whose prirﬁary purpose was to testify about the collateral
matters. RP 7-16, 194-200, 207, 218, 221, 264-67, 276, 371-425; CP 81-
82.7 As such, the occasional records and testimony excluded by the trial
court were entirely cumulative, and therefore, prdperly cast aside.

(4)  Ironically, Washington law required the trial court to
exclude all evidence regarding collateral issues. .

Perhaps the most ironic aspect of Icicle’s point of error regarding

the collateral evidence issue is that, according to Washingtoh taw, the trial

“court actually erred in admitting it.® In Kramer v. J.I. Case Mfe. Co., 62

7 Icicle rests its entire point of error on a statement by the trial judge uttered during the
direct examination of Dr. Berryman Edwards, the psychiatrist who examined Endicott for
Icicle and reviewed his past medical records. RP 371-426. After lcicle repeatedly
bombarded the court with the specific details of Endicott’s one week stay in a mental
health facility a year afler the accident, the court urged Icicle to focus Dr, Edwards’
examination-on how such alleged mental health’ issues affected Endicott’s ability and
desire to work. RP 389, lines 5-11; gee also RP 388, lines 5-10, 396-97, 399-401.
Warning Icicle’s counsel to move on from the details of Endicott’s stay in the mental
health facility, the court stated: “You know, I don’t want to spend time on it because I'm
clearly not going to even consider that or give it one thought in reaching a decision on
this case. I mean what he did that week in Nevada is of no interest to me....” RP 389.
Icicle isolated this statement and mischaracterized it as a sweeping declaration by the {rial
court that it would not consider Endicott’s “mental health issues” at all. Icicle’s
contention is contradicted by a cursory review of the record cited above. The trial court
worked diligently with counsel and Dr. Berryman to explore and consider any potentially
relevant testimony and evidence of mental health issues and dirug abuse,

% Endicott filed a motion to exclude these collateral matters that relied pmmnly on
Kramer. The trial cour( heard argument on Endicott’s motion and overruled it. RP 7-16,
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Wn.App. 544, 556-60, 815 P.2d 798 (Div. I, 1991), the court of appeals
held that the trial court committéd reveljsible error by admitﬁng evidence
of the plaintiff’s substance abuse because its probative value was
outweighed by its prejudicial effect. The court emphasized the fact thét
fhe defendant failed to present én expert who could opine tha{ | the
substance abuse affected the plaintiff’s ability to earnv money, particularly

in light of his good standing and attendance record. 1d.

Kramer is squarely oh pbint. In this case, Dr. Berryman conceded

(1) thatvEndicott’s purported mental _.health .isSﬁes and drug ﬁse do not
affect his earning capacity, and (2) he cannot opine t_hat, more probably'_}

than not, such issues affect Endicott’s desire to work. RP 396, lines 13 ~

21; RP 399 line 22 — 401 line 3; see also RP 397, lines 13~'18v.' These

admissiqhs are fatal to i’cfcle’s supposéd purposes in admifting the

e‘videncer of drug use and psychosis — i.e., to prove reduced earning

capacity and provide an alternative explanation for Endicott’s failure to

refurn ,tor work. See Icicle’s Brief, p.57. Thus, acoordiﬁg to Kramer, the
trial court should have excluded (and in some lim’_ited‘ivnstances did so) all
evidénce of purported drug use and mental health issues.
V. . CONCLUSION -
The Court should affirm the judgment of the lower court land

overrule Icicle’s assignments of error.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

|

JUSTIN ENDICOTT, an individual,
' No. 06-2-03016-8 SEA

foy
o

- - - A1

, Plaintiff,
‘ PLAINTIFF’S MOTION TO STRIKE
V. DEFENDANT’S YURY DEMAND
ICICLE SEAFOODS, INC,, an Alaska
corporation, .
Defendant.
RELJEF REQUESTED

" Plaintiff moves this Court for an Order striking Defendant’s jury demand because a

defendant has no right to a jufy trial in a Jones Act case.
| STATEMENT OF FACTS

Plaintiff, a seaman efrgployéd byb Defendant, brought his complaint for personal

injuries under the Jones Act and, general maritime law. Defendant filed a Jury Demand. As

.a Jones Act seaman, Plaintiff Wishes to exercise his statutory election to proceed to trial

without a jury.
STATEMENT OF ISSUES
Should this Court strike defendant’s jury demand?

PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S JURY ARNOLD & ITKIN LLP

DEMAND -Page1 1401 McKinney St,, Ste. 2550
i Houston, TX 77010 .
@rg’ i@jﬁ!ﬁ 713—222-3800/713-2,'zz-c3,E,5%§Q)2
Page 29
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EVIDENCE RELIED UPON
Plaintiff relies upon the Declaration of Cory Itkin submitted herewith and the

exhibits attached thereto and the file and records herein.
ARGUMENT & AUTHORITY

A.  Ouly the Plaintiff Has the Right to a Jury Trial in a Jones Act Case

~ “The piain language of the Jones Act gives the plaintiff the option of maintaining an
action at law with the accompanying right to a jury trial. The Act makes no mention. of a
defepdant.” Cféig v. Atlantic Richfield Co., 19 F.3d 472,‘ 476 (Sth Cir. 1994) (finding that,
in a Jones Act ‘cas'e, “only the plaintiff has a right to a demand a jﬁry trial.”) '(emp'hasis in
original); See also 48 U.S.C. § 688. It is well settled that federal éubstantiVe maritime law
applies to admiralty claims brought in state court.
| While the Washington appellate courts have not yet addressed this issue, nmnefous
Washington Superior Courts have correctly (ietermiﬁed that th,é seaman’s right to a bench

tal is a substantive right created by the Jomes Act and federal maritime law — not a

i proceduxal matter controlled by the states. See Itkin Decl., Exhibit A. For instance, Judge

Darvas récently noted that “[tThe weight of aufhority indicates that in Jones Act cases, a
plaintiff’s right to elect to have his or her case tried to a jury or to the bench is ‘substantive,
rather than procedural.” Anderson v. Foss Maritime Co., No. 05-2-07344-6, 2006 WL -
4113463 (Wash.Super. July 6, 2006} (J., Darvas).' As a result, she struck Foss Maritime’s
jury demand. In doing so, Judge Darvas wrote: - | ’ | ’
“['wlhile a Jones Act plaintiff may eleét, as plaintiff has done here, to bring his
claim in state court, this does not change any of plaintiff’s substantive rights
granted to him under the Jones Act since Washington State courts derive in

personam admiralty jurisdiction for 28 U.S.C, § 1333(1). Accordingly,
defendant here had no right to demand a jury.” ' '

PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S JURY ARNOLD & ITKIN LLP

DEMAND —Page 2 ,
: : Houston, TX 77010

713-222-3800/713-222-3830,,
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Id. (internal citations ornitted). Like Judge Darvas, this Court should find that the
seaman’s substantive right fo a bench frial does not disappear when he elects to pursue his

Jones Act claim in state court,
| CONCLUSION
Plaintiff respectfully requests that this Court strike Defendant’s J ury Demand.

dum,QS
ANVILLEPLLC

B;nﬁ%mar

““ZAnthdny L. Rafel, WSBA #13194
Lisa A. Hayes, WSBA #29232

ARNORD & ITKIFILLP

Attorneys for Plaintiff Justin Endicott ,

PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S JURY ARNOLD & I’I‘KIN LLP
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
KING

IN AND FOR THE COUNTY OF KIN
JUSTIN ENDICOTT anmdmdual ) .
No. 06-2-03016~8' SEA
. Plaintiff, :
S [PROPOSEB} ORDER GRANTING
V. : ) PLAINTIFF*S MOTION TO STRIKE
DEFENDANT SJURY DEMAND
ICICLE SEAFOQODS, INC.,, an AIaska
corporatlon "[CLERK’S ACTION REQUIRED]
' . Defendant. ‘ ' '

"This matter came on for cons*xderauon oh Pla.mtlff’s Motmn to Stnke Defendant’s
Jary Demand The Court has cons1dered Plaintiffs Mouon, Defendant s Response, if any, .
and Plamttft’s Reply, if any. - Being duly advised in the prermses the Court hereby
ORDERS that Plaintiffs Motion to Strike Defendant’s Jury, Demand is GRANTED

The Cowt further ORDERS that Defendant’s Jury Demand is STRICKEN

Dated this ? - day of 2007 }? ?é‘éo/ 5"‘9""‘““ “"“cl"““’ &é'( :
b Lo

- -

wz& Cteut]) any oy2d e prtelons of FFles

 ORDER GRANT]N G PLA.INTIFF’S MOTION TO STRIKE ~ ARNOLD & ITKIN LLP

DEFENDANT’S .TURY DEMAND Pagel 1401 McKinney St., Ste. 2550
- . - Houston, TX 77010 .
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g} 'E The Honorable Douglas McBroom

KI
NS Counry &%
Mg 2 ¢ 21 , FILED
443 QNG COUNTY, WASHINGTON
%@w ",ﬁfl‘i’;“*%w - MAR 24 2m
ﬁ\ﬁ;,,% DEPARTMENT OF
—%¥ JUDICIAL ADMINISTRATION

IN THE SUPERIOR COURT OF THE STATE (I)KPI‘D‘}VASIM GTON

- IN AND FOR THE COUNTY OF
JUSTIN ENDICOTT, an individual,
‘ No. 06-2-03016-8 SEA
Plaintiff, .
JUDGMENT
V. S
ICICLE SEAFO ODS INC an Alaska
corporation,
- Defendant.
JUDGMENT SUMMARY
Judgment Creditor: - Justin Endicott
Judgment Debtors: ' Ieicle Seafoods, Inc.
Principal Judgment Amount: - | $143,611.00 -
Costs, including statutory atforney’s fees $2108.14
Inferest to date of judgment ‘ $74,64624 |
Adttorneys for Judgment Creditor - | Amold & Itkin LLP and Rafel Law Group PLLC

THIS MATTER having come on for trial beginning on the 20™ day of August, 2007,
and it being made to appear to the satisfaction of the Court the Plajntiff is e;nﬁﬂed to relief:

NOW THEREFORE, .
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

1401 McKinney St., Ste. 2550
Houston, TX 77010 c
713-222-3800/7% 3-222-3&3'%2 ‘

© JUDGMENT - Page 1 | ORlGlNAL ARNOLD & ITKIN LLP

Page 123 .
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Judgment is herci)y awarded in favor of Plaintiff Justin Endigott and against
Defendant Ieicle Seafoods, Inc. in the principal amount of $143,611.00, plus prejudgment
interest in the amount of $74,646.24, plus taxable costs in the amont of $2108.14. Inte;cst
shall accrue on the forégoing‘amounts at the rate of 6.35% per annum as provided by RCW
4.56.110 ﬁnﬁl said amounts are paid in full.- |

Dated this L‘f day of X./{a«Ac/]A. : ,2008.
379—,/49 o e o
Honoragle Douglas McBroom
Submitted by:
RAFEL LAW GROUP PLLC

M —

Anthony L. Rafel, WSBA #13194

Attorneys for Plaintiff Justin Endicott

JUDGMENT ~ Page 2 ARNOLD &ITKINLLP
: ' ’ 1401 McKinney St., Ste. 2550
Houston, TX 77010
713-222-3800/713-222—?11%?%2
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% THE HONORABLE DOUGLAS MCBROOM

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JUSTIN ENDICOTT,
. Plaintiff, - Case No. 06-2-03016-8 SEA
v. - : FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ICICLE SEAFOODS, INC.,
| " Defendant.

This canse came on for a non-jury trial on August 20, 2007, the Honorable Douglas
McBroom presiding. Plaintiff was repfesentegi by Kurt Amold and Cory Iﬁ of Amold &
Itkin LLP. Defendant was represented by Kara Heikkila and Thaddeus O’Sullivan of Holmes
Weddle & Barcott. At the conclusion of trial, fhe Court took the matter under advisement.

The Court hés considered all trial testimony, exhibits admitted into evidence, the transcript or
_videofaped deposition testimony admitted, and the érguments of counsel. |

On the basis of its own careful observations during trial, its credibility assessments of

all witnesses appearing live at trial or by depositions, and the detailed consideration of all of

the above materials, the Court now enters the following Findings of Facts and Conclﬁsions of

Law.
FINDINGS OF FACT ARNOLD & ITKIN LLP
AND CONGLUSIONS OF LAW -1 ‘ . 1401 McKinney St., Ste. 2550
s gt Houston, TX 77010
P ‘ 713-222-3800/713-222-3850
Cad BEY jiL s : : .
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“try the case to conclusion.

, Y. Introduction
This case was originally filed on January 20, 2006. Plaintiff asserted a negligence
claim pursuant to the Jones Act and a claim for unseaworthiness pursuant to the Genperal

Man'time» Law of the United States. On August 20, 2007, counsel for both sides proceeded to

. Findings of Fact

1. This case involves an arm injury sustained by Justin Endicott aboard the
BERING STAR. N |

2. At the time of trial, Plaintiff was 23 years old and living in Nevada. Plaintiff
grew up in Oregon, but did not graduate from high school. Instead, Plaintiff pursued h1s
dteam of travelmg to Alaska and worked on a fish processor barge.

3. Plaintiff began working for Defendant Icicle Seafoods, Inc, in January 2003.
Plaintiff was assigoed fo the BERING STAR and aided the BERING STAR in accomplishing |
its mission. The BERING S’i‘AR is a processing barge.

4. Atell relevant times, Defendant owned and operated the BERING STAR.

5. At all relevant times, Plaintiff was employed by Defendant as a Jones Act
seaman. Plamﬁff worked as a seafood processor in the freezer on the BERING STAR One
of Plaintiff’s duties was to move a loaded fifteen hundr_ed—pound cart in the freezer tunnels
with the assistance of another crewmember. |

_ 6. 'I‘he cart wés moved via an overhead rail system. The cart systeni in the
freezer where the Plaintiff was working mistracked at times. The Defendant knew or should
have known about the hazard, but failed to remedy the defect. B . |

_ 7. The preponderance of the evidence showed that there was a trip hazard
associated with the grating in the freezer where the Plaintiff was working. Defendant lcnew or

should have known about this hazard, but failed to fix the grating.

FINDINGS OFFACT . ARNOLD & ITKIN LLP

AND CONCLUSIONS OF LAW -2 ' ' - 1401 McKirmey St., Ste. 2550
’ . Houston, TX 77010

713-222-3800/713-222-3850
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8. The crew in the freezer at the time of Plaintiff’s accident was required to work
with undue haste to keep up with production. Defcndant knew or should have known about
this hazard, but failed to provide more cremnembers

9. Plaintiff received inadequate safety training for his job. Defendant knew or
should have known about this hazard, but failed to provide more adequate training,

10, Onorabout May 1, 2003, Plaintiff was using the cart’s “pull bar” to pull the
cart when if started to come untracked from the overhead rail system. While Plaintiff
attempted to keep the cart on track, he stumbled when the heel of'his boot caught on a lip
created by the freezer s uneven surface. This caused Plaintiff’s elbow to jut out and come to
rest on a pole of angle support beam. Another Ic1cle employee, Jason Jenkins, was pushing .

the cart from the other end. Jenkins should have been aware of Plaintiff’s position relative to

the cart. Plaintiff yelled for him to stop, but the other worker did not stop because he was

either concentrating on keeping the cart from coming unfracked or simply not paying
attention. J eﬁkins kept pushing the cart and crushed Plaintiff’s arm between the cart and the
pole/angle support. » | | o

11.  Fmmediately followmg the accident, Plaintiff felt severe pain. He was then
flown to Anchorage Alaska, where he underwent a surgical repair. The surgeons implanted
several plates, screws, and clips in Plaintiff’s arm to help it heal. Plaintiff needed a second

surgery to correct the malunion created by the improper healing from his first surgery which

" caused his arm to “bow”. Plaintiff underwent that second surgery in Seattle, Washington, in

April 2005. |
. 12.  Although the second surgery was a success, Plaintiff developed Chronic

Regional Pain Syndrome (“CRPS”). Plaintiff’s pain is real. The surgeries and his CRPS

should not have prohibited the Plaintiff from gainful employment altogether, but inhibited his

‘abili'ty to work during those recovery periods. The Plaintiff has no earning capacity or loss

after December 2005.
FINDINGS OF FACT - . ’ ARNOLD & ITKIN LLP
AND CONCLUSIONS OF LAW -3 _ : . 1401 McKinney St., Ste. 2550

Houston, TX 77010
713—222—3800/713—222—3850
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13.  Plaintiff has experienced pain and discomfort as a result of the May I, 2003
incident.

14, Plajnﬁfﬁs injuries were éaused by the cart incident in the freezer aboard the
BERING STAR on May 1, 2003.

15.  Plaintiff’s injuries would have been prevenied if Icicle had used ordinary care.
Icicle should have: (1) fixed the overhead rail system; (2) ﬁxed the uneven grating; and (3)
prowded more adequate training, ' |

16.  The Court finds that Plamtlff would have earned $5,767.00 from the time of
his injury until November 2003, but did not eamn these wages due to his injuries.

17.  The Court finds that the Plaintiff s pre-injury earning capacity was $20,000 per
year. The Court also ﬁnds that Plaintiff suffered a 50% reductton in }us eammg capacity from
November 2003 to April 2005. This resulted in lost wages of $13,328.00.

18.  The Court finds that Plaintiff was completely disabled from gainfdl
employment from April 2005 (Whgn he had his second surgery) ﬁntil December 2005 (when
he fuolly recovered ﬁom the second surgery). Accordingly, he lost $15,000 in wages.

'19.  The Court finds that Plaintiff lost $34,095. 00 in lost wages and diminished
eamning capacity during the penod May 2003 until December 2005.

20.  The Court finds that Icicle, through The Alasl;a’s ‘Workman’s Compensation
system, paid Plaintiff $3,484.00 and is entitled to an offset or credit on the amount it owes
Plaintiff in lost wages and/or diminished eaming capacity. Accordingly, Plaintiff sustained a
net $30,611.00 in lost wages and/or diminished earning capac-it} during the period May 2003
to December 2005. | |

21.  The Court finds that Plaintiff incurred reasoﬁable and necessary medical
expenses for pain treatment from Dr. Thomas Purtzer in the amount of $3,000.00. While
Dr. Purizgr’s methods of treatment were questionable, $3,000 of the total medical charges will

be paid by the Defendant. -
FINDINGS OF FACT | D ARNOLD & ITKIN LLP
- AND CONCLUSIONS OF LAW 4 : 1401 McKinney St., Ste. 2550

Houston, TX 77010
© 713-222-3800/713-222-3850
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22.  Therefore, the Court finds that the net total of Plaintiffs past economic losses,
future economic losses, past and future reasonable probable medical expenses equals
$33,611.00. A

23.  The Court finds that Plaintiff has been subjected to pain, suffering, and
discomfort as a result of his injury. The injury cauéed a “bow” to his arm until the
.disﬁg'urement was corrected in April 2005, Plaintiff has sufféred mental distress and anguish
as a result of his injuries. Plaintiff worked at a location he found exciting and performed job

duties he enjoyed.' Taking into account Plaintiff’s education and skills, this job was probably

' one of the best hopes for a life Plaintiff will ever have. Accordingly, the Court finds the

Plaintiff should be awarded $110,000.00 in general damages to compénsate him for these

injuries.

24.  Additionally, the Court finds that Plaintiff s entitled to post-judgment interest
at.the rate of six and thirty-five one hundredths percent (6.35%) future interest until time of
payment in full of this Judgment. Plaintiffis also entitled to prejudgment at the rate of twelve
percent (12%) per anoum from May 1, 2003 to August 29, 2007.

III. Conclusions of Law

: 1.. The Court has jurisdiction over this casé based upon the Jones Act, 46 U.S.C,
§ 30104, and the General Maritime 1av§. This case was tried before the Court without benefit
of a jury. Venue and jurisdiction are proper. '

2 The Jones Act provides a course of action in negligence for a seéman injured
in the course of employment. To prove neg‘ligencevunder the Jones Act, the Plaintiff must -
show duty, breach, notice, and causation. Ribitski v. Canmar Reading & Bates, Ltd.
Partnership, 111 F.3d 658, 664 (9th Cir. 1997), -

3. * Torecover, the Plaintiff must prove the Defendant’s negligence played any
part, even the slightest, in producing his injury. Ribitski v. Canmar Reading & Bates, Lid.
Partnership, 111 F.3d 653, 664 (Qtﬁ Cir. 1997); see also Crane v. State, 103 Wn. App. 427,

FINDINGS OF FACT " ARNOLD & ITKIN LLP

AND CONCLUSIONS OF LAW -5 . 1401 McKinney St., Ste. 2550
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433, 13 P.3d 642 (2000) (under the Jones Act, “legal cause is established when the
employer s neghgence was a cause, however slight, of his injuries.”) (citations omitted).

4, A vessel is unseaworthy if there is “an msufﬁclent number of men assi gned to
perform a shipboard task™ and “actual or constructive knowledge of an unseaworthy condition

is not essential to [a vessel’s] liability.” Ribitski v. Canmar Reading & Bates, Lid.

Partnership, 111 F.3d 658, 662 (9th Cir. 1997); see also Havens v. F/T Polar Mist, 996 F.2d

215, 217-18 (9th Cir. 1993) (“The failure of a piece,of vessel equipment' under proper and
expected use is sufficient to %tablish unseaworthiness.”). “This warranty of seaworthiness is

a species of liability without fanlt. The shipowner wanah@s that the vessel, together with its

gear and personnel, are reasonably fit” for the vessel’s purpose. le‘ller v. Arctic Alaska

Fisheries Co@., 133 Wn.2d 250, 264 1.7, 944 P.2d 1005 (1997).' _

. 5. On an unseawoﬁhiness claim, “[c]auséﬁon is established by showing that the
unseaworthy condition was a substantial factor in causing the injury.” Ribitski v. Car{mar
Reading & Bates, Ltd. Partnership, 111 15-3d 658, 662 (Sth Cir. 1997).

6 Successful General Marmme plaintiffs are entitled to 12% preJudgment mterest
See Paul v. All Alaskan Seafoods, Inc., 106 Wn. App 406, 427, 24 P.3d 447 (2001).

7. The Court, taking all of these factors into cqn31derat10n, has determmed that

the D‘e‘fendant is ]iable under the Jones Act and for unseaworthiness

8. The Court also finds that the Defendant was neghgent under the Jones Act in

failing to mamtam the blast freezer, in allowmg crew to work with undie haste, and by failing

- to prowde adequate training to the Plamtlff and Mr. J enkins, his fellow crewmember '

9. The Court ﬁnds that the BERING STAR was unseaworthy based on (a) a

tripping hazard on the flooring of the blast freezer; (b) a faulty overhead raﬂ system; and ()a -

fellow crewman who was msufﬁclently trained or focused on the cart. Consequently, the

Court finds that Plaintiff has met his burden to establish an unseaworthy condmon aboard the

FINDINGS OF FACT ' o " ARNOLD & ITKIN LLP

AND CONCIUSIONS OF LAW -6 ) . 1401 McKmney St., Ste. 2550
, o Houston, TX 7701 O :
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vessel, by a: preponderance of the evidence. The Court also ﬁnds that the vessel’
unseawortbmess was a substantial factor in causmg Plaintiff’s injuries.

10. A seaman is comparatively neghgent if he fails to act with ordinary prudence
under the circumstances. Peferson v. Great Hawaiian Cruise Line, Inc.,33 F. Supp. 2d 879,

885-86 (D. Hawaii 1998). The evidence showed no contributing negligence on the part of the

Plaintiff and, as such, the Court assesses one hundred percent (1 00%) negligence to

Defendant.
11.  The Court finds that Defendant has not unreasonabiy withheld maintenance or

cure in the past and that any such past or future claim is subsumed by Plaintiff’s offer of
uncontroverted p'ast- losses, and his future damages. Thus, the Court declines to award any
further maintenance or cure, beybnd the medical losses assessed. |

12. Af the time of his injury, .the Court concludes Plaintiff was a “seaman” as that
term is legally defined under the Jones. Act, and was employed by Defendant Icicle Seafoods,
Inc. . _ ' v

13. The Court concludes that the injuries and consequent damages sustained by
Plaintiff were 100% proximately caused by Defendant in negligently failing to act as a
reasonable maritime employer under like cucumstances.

. 14.  The Court c-oncludes that the barge (BERING STAR) was unseaworthy, and

that such unseaworthiness was a substantiat factor and proximate cause of Plaintiff’s injuries.

15.  The Court concludes that Plaintiff has proximately sustained net Special
Damages of $33,6 1 1.0Q0. The Court furtﬁer concludes that Plaintiff has sustained General
Damages in the amount of $110,000.00. In addition, Plaintiff is awarded pre-judgment
fnterest at the rate of twelve percent (12%) per annum from May 1, 2003 to August 29, 2007.
Plaintiffis also entitled to six and thirty-five one hundredths percent (6.35 %) future interest
until time of payment in full of this Judgment, together with all properly taxable costs of

court.
FINDINGS OF FACT ' ARNOLD & ITKINLLP
AND CONCLUSIONS OF LAW -7 _ y 1401 McKinney St., Ste. 2550
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16.  To the extent that any foregoing Findings of Facts constitutes a Conclusion of
Law, 1t is adopted as such. To the extent that any foregoing Conclusions of Lawrconsﬁtgtes a,
Finding of Faét, it is adopted as such. .

IT IS SO ORDERED. :

DONE at Seatile, Washington, this the_ 1] _ day of (Q%— ;2008

The Honorable Douglas McBroom

Presented by:

By: M/\

Anthony L. Rafel, WSBA #13194

Attorneys for Plainﬁﬁ Justin Endicott

Approved as to form:
HOLMES WEDDLE & BARCOTT, P.C.

By:

Kara Heikkila, WOBA #27966
Thaddeus J. O’Sullivan, WSBA #37204

Attomeys for Defendant Icicle Seafoods, Inc.

ARNOLD & TTKIN LLP
1401 McKinney St,, Ste. 2550
Houston, TX 77010
713-222-3800/713-222-3850
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VESSEL NAME:

ICICLE SEAFOODS, INC,
ACCIDENT INVESTIGATION REPORT

B{/m‘n g S“?%z,r
\J

LOCATxON:J@l&Zé\

1. EMPLOYEE'S NAME 2. SOCIAL SECUR”'Y' NUMBER 3. é_lRTH DATE 4. .SEX
Justin Enel co??™ 89/-80-0973 A 6-33-8Y Bv OF
f3. EMPLOYEE'S JOB TITLE 5. LENGTH OF 'TlMElIN THIS POSITION | 7. ACCIDENT 8. DATE
/D roccssor O Less than 1 month Y 1-5 months fEiEP 31-50\01-% . REPO‘.‘TED
a 6 mo - 1 year O 1year + Rdu-np 5‘///@3

9. ACCIDENT DATE

5-/-03

10. TIME OF ACCi NT

a2 30 PM. B. Time shift star‘ted:/&'@/ﬁ

11. NATURE OF INJURY AND AFFECTED' BODY PART(S)

8P0/<fn K Fared rm

12. SEVERITY OF INJURY {check all that apply}

0O First aid only $ Medical treatment
O Restricted work & Lost work days
B Medical Leave of Absence [ Fatality )

13. NAME OF MEDICAL FACILITY AND PHYSICIAN

D %4”7//7’76-’4’#&”&‘:‘

14. OSHA RECORDABLE?

Bl Yes lfyes: Winjuy O iliness "
O No  lMf-no: D not work relatad 0 first aid {injury}

15. PHYSICIAN’S RECOMMENDATIONS

186. PQST-ACCIDENT DRUG TEST

A. Collected by:
B. Collection date:
C. Date mailed to lab:

17. Has the employee had similar conditions or injuries in
the past?

0O Yes ﬁ'No

If yes, list the conditions / injuries and approximate dates.

- 18. Was the information listed i #17 included on the
employee’s health questionnaire?

O Yes [ONo

PAGE 1 OF 2

MARK AFFECTED AREAS ON FIGURES BELOW:

LEFT

]
AN
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19. LOCATION OF ACCIDENT : 20, EMPLOYEE WAS WORKING: -

R’On employer's premises O Off of employer's premises O Alone,
B with other employees. List their names:

Jason Jenkins

Describe specifically where the accident occurred:

21. ACCIDENT DESCRIPTION : Ct

Describe in detail how the accident occurred. Include events and actions
for distances, weights, dimension of objects, etc.

JLLS7L/}7 /44.( e llng dae. en/ 0_,6 /Oaa/"a/ -ﬂrrr;z«/*
CarT //30&/A;1//77b‘4'rrcz_rr arnt —Ta_fon wlac .ou_rA,na

T4 dHAecr crnd Tz ston’e Aee] (‘ﬂan’f 2R /).0 J‘F@ gza; .
as ﬁa Ad; pulfing Aacég] ‘ o

Ieading up to the accident, Give specific measurements

SOTHE7TE : ST L7 qmrp;nd
THhe. pull bar. UE\,Sdn 2487 Lnstirng Fhere piic z ar%/cm
¢ Ueq - \/ '7"Af Cari- d)ré/ AuscHink ﬁ)rca £

SHo o
5

22. CORRECTIVE ACTIONS

Describe work practice, administrative, and engmaarmq controls that have or wilt be implemented to prevent a reoccurrence of this
type of accident.

. . pat} ’"L
N oa A i S h
'y (977 _ | L =

As

- Safety Manager’s Signature 0 : Date

Vessel Manager's Signature ) ) Date_
' PAGE 2 OF 2
1197
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OSHA 301: INJURY AND ILLNESS INCIDENT REPORT

Information About The Employee

Full name: \nﬁ?(z'n Eh&'/;'cp 77 Date of birth: é I1RA318
Address: 380 £ Greapr Date of hire: _/ [ /2103

/7764/7(‘”‘@/, d@ /4 232/ ,B:.Ma]e O Female

13

Information About The Physician Or Other Health Care Professional

Name of physician or health care professional: _ﬁ_’ﬁ(ﬂz/,m /‘n ' D)A’& m/ /51/7(% ora LG
if realment was given away from the worksite, where was it given? 4

Facility: 22[/1,%95@,4 [nctiorace YES NO
/ \/
Address:

Treated in emergency room? . O

ln-pali'ant hospilalizationovemight? O 0

Information About The Case

Case number from the OSHA 300 log: /3 Date of injury oriliness: _$1 / 123

—_— v

Time employee began work:___/."00 AM@ Time of event 2} 1,30 (:le.’M

Date of death (if applicable): L1 D Checkiftime éannot be determined

What was employée doing just before the Incident occurred? Describe activity, as well as the tools,

equipment, or material the employee was using. Be specific. Examples: “climbing a ladder while carrying
roofing materials,” “spraying chlorine from hang sprayer,” *daily computer key-en!

}D‘(//’}" /044/69/64/‘7# (éf/rox. 1Z00K9 /n o ;Z}C;z_g,- Py 74
andiide Creed rrcmber ;aa_cA,'V_ .

What happened? Tell us how the injury occurred, Examples: “When iadder slipped on wet floor, worker fell 20
feet,” “Worker was sprayed with chorine when gasket broke during replacement,” *Worker developed soreness

in wrist over ime.” : / . a/ /5 .
Lt - > s/ Y- Cccru s o
S ool SaalT en e ot dlscry s cauged i
,gé,‘ /('ﬁc?"a)t?n CZZ"?L—V'.' <o /)

PTIR 5 /. I JExArive d 3
Hat wa's-the injlry or lllfess? Tell us the part of the body that was affecled and how it was affected; be
more specific than *hurt;” “pain,” or “sore.” Examples: *strained back,” “chemical burn, hand,” “carpal tunnel
syndrome.* ' . ' '

’ Bpa‘é e Q ﬂaréa’rm.

What object or substance directly harmed the employee? Examples: *concrete floor,” “chlorine,” *radial
arm saw.® If this question does_not apply o the incident, leave it blank.

. . ~f
FPCCZC:“ Ct)// ¥ 'Frc czer Car\?L_ :
Completed bw%&%)ﬁ{ Tite:_ o 7 D200
Phone number: (205) _ 2L~ 4459 446~

vae: 57 a3 ”

L 3
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"Icicle Seafoods, Inc. — PNV Béring Star — Dutch Harbor
Incident R_eport and Investigation

Date: May 3, 2003

Re: Justin Endicott

Incident Summary: Justin was pulling a loaded cart into the blast freezer. ]
He caught his heel on the lip of the doorway and started to slip causing his ..
elbow to jut out past the side of the cart. His amn got jammed- between the

coil ahd the cart. His co-worker continued to push and Justin's arm was
broken. .

Initial Conditions: Normal freezer flat conditions (slippery and oud with poor
visibility). a - . v

Injtiating Event: Broken arm.

Incident Description: Justin had his hands placed on the outside of the cart
as he was pulfing it into the blast freezer, rather than on the pull bar. He
caught his heel on the lip of the doorway and started to slip, causing his
elbow to swing out and into the coil area. The entrance to the blast freezer is
narrow with barely enough room for the cart to fit through. By using the pull
bar with his body ceritered in front of the cart, he would be protected from
getiing caught in the coils on either side when he slipped. (He may have
sustained other injuries, but cerfainly not as severe.) His arm was jammed
between the coils and the cait and was broken by the weight and pressure of
the cart still being pushed by the co-worker. (A loaded cart weighs between
1300 and 1400 pounds.) The cart is pushed p-a @mp-and into the blast
freszer at such a rate of it £ ty to-stop. it; i stich

anievent; intitie toipreve

Immediate Corrective Actions: Reminded freezer leads to make sure their
crew do not to put their hands on the outside of the cart when pulling/pushing

- carts.

Causes & Corrective Actions; Management System is the Root Gause.
Spepiﬁcally. “enforcement nat implemented” and “no way to implement.”

1CI 0012
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Enforcement Not Implemented: Supervisors sometimes reward behavior they
would at other times reprimand workers for. Enforcement of the freezer SOP
has been inconsistent and deviation from the SOP is common practice.
Workers are told to keep their hands on the inside handle of the carts fo
prevent injury, and yet are allowed to grasp the outside rail at times for better
control al g faster pace: They are not told specifically when it is okay and not
okay, but are allowed to make that call on their own. The same with going too
fast through 'the doorways. ’

No Way To Implement: The SOP was not followed or followed incorrectly
because there is no practical way to implement it given the level of staffing
and the amount of work that is expected.

After meeting with the Vesse! and Production Managers, it was concluded
that virtually all serious injuries in the freezer fiat were a result of workers
having their hands on the outside rail of the cart where they are unprotected.
It was agreed that there are times when they have to use the outside rail to
maneuver the carl, but that going through the doorway to the blast freezer is
not one of them. | will put this procedure into writing and the Production
Manager will ensure that the leads implement it.

7. Lessons Learned: We must continue to try to design a safer freezer flat.
8. Investigator: Sydnee K. Redfleld, Safety Manager.

8. Distribution: Leaurie Lopes, Safety Director -
Chris Kline, Safety Specialist

ICIo013
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*278 1. INTRODUCTION
There is probably no more cited judicial reason for affirming the result of a trial court following an erroneous ruling than
that of harmless error. [FN1] Harmless error is a doctrine of accommodation based upon practical considerations, one of
which is that, as a matter of judicial economy, every case in which error occurs cannot be retried. The harmless error rule
is, however, viewed by some trial lawyers and at least one appellate judge as a somewhat unprincipled expedient for ig-
noring clear error. [FN2] One purpose of the rule is clearly expediency: "We should avoid multiple trials and attendant
uneconomic use of judicial resources when the new trial will inevitably arrive at the same result." [FN3]

This article first examines the theoretical concepts which underlie the doctrine of harmless error. Part III discusses and
criticizes the current applications of the doctrine. Part IV discusses a series of factors distilled from Washington case law
which appear to influence the conclusion that error is or is not harmless.

, 1. THEORY OF HARMLESS ERROR -
‘Washington courts have traditionally applied the harmless error analysis through either of two standards of review--the
contribution test or the overwhelming evidence test. [FN4] The judicial assumption is that application of one or the other
dictates the conclusion--harmless error in a given case. [FN5] But a review of this state's cases decided on the basis of
harmless error casts doubt on the validity of that assumptlon In the parlance of the somal scientist, these announced. .
standards do not predict the conclusion that error is harmless. [FN6] C :

The announced standards provide little guidance to lawyers evaluating the prospects of affirmance-on the basis of the
harmless érror rule despite clear *279 error. Indeed, some have suggested that any such prediction may be impossible. As
one commentator notes, "What continues to defy articulation is the process which leads a judge to say there is a doubt
and that the doubt is or is not a reasonable one. The circumstances are too infinite and the appellate Judgment too laden
with discretion to admit a formulary aid." [FN7]

In his book, The Riddle of Harmless Error, Justice Roger Traynor posits that "if the court is convinced upon review of
the evidence that the error did not influence the jury, and hence sustains the verdict, a fortiori there is no invasion of the
province of the jury." [FN8] The problem with this approach is that it assumes a reviewing court can determine what
evidence or instruction: mﬂuenced the jury's decision; it canriot. The assumption is nonetheless at the heart of modern -
standards for review of harmless error. 1t is, more importantly, a tacit admission that an appellate court is necessarily en-
gaging in fact-finding and thereby lnvadmg the province of the jury, [FN9) As the Washington Supreme Court noted in
State v. Robinson: :

Jurors and courts are made up of human bemgs whose condmon of mind cannot be ascertamed by other human be-
. ings. Therefore, it is impossible for courts to contemplate the probabilities any evidence may have upon the minds of the
jurors. The state attempts to safeguard the life and liberty of its citizens by securing to them certain legal rights. These
rights should be impartially preserved. They cannot be impartially preserved if the appellate courts make of themselves a
second jury and then pass upon the facts. [FN10] '

The right to have a jury resolve factual issues is guaranteed in both state and federal constitutions. [FN11]

‘© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. '
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In Washington, the theoretical basis for the determination of harmless error presently involves a committee of three
judges in the case of the court *280 of appeals, or nine in the case of the supreme court, deciding what did or did not in-
fluence the decision-making process of 12 jurors. Those jurors not only heard, but watched, over a period of days, weeks
or months, witnesses, lawyers, and a trial judge. The jurors observed the courtroom cast going and coming from the
courtroom and watched the frowns, the smiles, the assured and the not-so-assured expressions of lawyers, witnesses, lit-
igants and the judge, as the drama that is a jury trial unfolded. The jurors heard not only the comments made on the re-
cord (an appellate court's only source of information), but also saw and heard the laughter, the groans, the whispers in the
courtroom, the facial expressions and inflection of voice of the parties, witnesses, and lawyers, and the intonations of the
frial judge as he or she ruled on various motions and objections. In short, the jurors formed impressions--impressions
based on many factors to which no appellate court can ever be privy. [FN12] '

Whether and to what extent an error influenced a given jury verdict is therefore necessarily an exercise in judicial specu-
lation--perhaps principled or reasoned speculation, but nonetheless speculation, about what a jury would or would not
have done with or without the offending evidence, instruction, or comment. While much has been written about what
does or does not influence juries, what influences a particular jury in a particular case can simply never be discovered.
[FN13] And, as will be suggested, this should not therefore be the undertaking of a reviewing court.

Equally important to any discussion of harmless error is the recognition that a lawsuit, like any other human enterprise, is
not perfect. No litigant is therefore entitled to a perfect trial. As Justice Hale so eloquently observed in State v. Green:

No matter how devotedly the courts strive for perfection, it is bound in some degree to elude them. The perfect trial
probably is yet to be held. Therefore, an appeal by an inevitable process of intellectual distillation reduces the points un- -
der review to a question of whether the flaws in the record are of sufficient moment to mark the trial as unfair. In the last
analysis, the final measure of error in a criminal case should be: Was the *281 defendant afforded, not a perfect but,
rather, a fair trial?--for the constitution guarantees no one a perfect trial. [FN14] :

The focus of our judicial system has always been on the process. Fairness of process, it is assumed, assures a fair result-
-not a perfect result. It should not be the business of a reviewing court, therefore, to conclude that a verdict--the end res-
ult—is or is not correct. What that court can say is that the process of arriving at the result, even if flawed, was fair and
not flawed to the extent the trial must be repeated. Or, in other words, that the error was harmiess. Any harmless error
analysis should then focus on the process, not the result. :

The conclusion that a defendant received a fair trial, however, is necessarily more subjective than a decision that he or
she received a perfect trial. The assurance of a perfect trial is ruined by any error. Assurance of a fair trial survives error,
through the use of certain assumptions as to why tie error did or did not affect the verdict. A defense for this more sub-
jective approach is the generally accepted notion that a "jury reaches its verdict, not by reason of any one circumstance
appearing during the trial, but by reason of the general impression which the testimony as a whole had upon their minds."
[FN15]

The harmless error analysis need not be an exercise in judicial second-guessing of a jury's verdict. A more certain and
principled approach, indeed maybe the only rational approach to a harmless error analysis, is to view those factors of
which it can be said should have influenced the process by which a given jury arrived at a given verdict.

Implicit in any harmless error analysis is the normative (but perhaps unrealistic) assumption that juries operate in a logic-
al and rational fashion. This assumption permits an appellate tribunal to review objectionable evidence or instructions
and arrive at the equally logical, rational conclusion that the assigned error was harmless. Most trial lawyers and many
trial judges would disagree with this assumption, and it may well fly-in the face of a traditional and appropriate role for

‘© 2008 Thomson Reuters/West. No Claim to Orié. US Gov. Works.
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juries in criminal cases, i.e., to ignore both evidence and instructions and acquit.

Because the trial of a lawsuit is a human enterprise, any judicial suggestion that there is a standard of review by which
.error can be determined to be harmless is fanciful. But the assumption of the logical, rational jury, while perhaps also
fanciful, is nonetheless essential to any harmless error analysis. If we assume that juries act irrationally, then any pos- A
sible theoretical foundation for the doctrine of harmless error breaks down. Every *282 error is then grounds for reversal
because there is no logical, rational premise by which to evaluate the effect of error on a verdict. [FN16]

The harmless error analysis should be an exercise in determining what should have (as opposed to what did) or should
not have (as opposed to what did not) influenced a jury in any given case. When so viewed, the analysis becomes less an
exercise in judicial intuition, or second-guessing, and more of a reasoned application of a set of rules to a given fact pat-
tern which ultimately results in the decision that the case will or will not be reversed. This approach is appropriate be-
cause there are 2 number of identifiable factors arising from the very factual context in which the error occurred, factors
which influence the determination of harmless error. These factors, at least in many harmless error determinations,
provide for a more fixed and clearer prediction of affirmance or reversal. They provide more concrete, more tangible
" guidelines for the harmless error determination than do the traditional analytical standards-- "beyond a reasonable doubt"
or "overwhelming evidence." - '

This article adopts an empirical approach to the application of the harmless error rule, focusing on discrete factors actu-
ally leading to the conclusion error was harmless, rather than on the announced harmless error standard. It concludes by
identifying a number of factors many of which are unique to the type of error under consideration.

III. CURRENT APPLICATIONS OF THE DOCTRINE OF HARMLESS ERROR

The traditional announced analytical approach to the doctrine of harmless error is flawed in several fundamental respects.
First, it focuses on the bottom line (Did the error contribute to the verdict? Does the untainted evidence overwhelmingly
support the verdict?) rather than the process. Second, the traditional approach necessarily requires the weighing and bal-
ancing of factual matters by an appellate court. And, even at that, the weighing and balancing is once removed because
the question is not just guilty or not guilty, or in the civil setting, liability or no liability; the inquiry is rather what did or
did not influence a jury. Third, because of the weighing and balancing required of an appellate court, the conclusion of
harmless error is not predictable. What might have contributed to a verdict, or. at what level evidence is overwhelming,
may well vary between decision makers. The current approach is a combination of a definition, standards of review, bur-
dens of proof, and presumptions. This collection of analytical tools *283 contributes to what one judicial writer has
called the "chameleonic quality of harmless error methodology." [FN17]

A. Definition of Harmless Error v

The definition of harmless error suggests an analytical approach to the harmless error question, an approach long since
abandoned. State v. Britton defined harmless error as "error which is trivial, or formal, or-merely academic, and was not
prejudicial to the substantial rights of the party assigning it, and in no way affected the final outcome of the case."
[FN18] Prejudicial error is presumably that error which affected the final result of the case and was prejudicial to the
substantial rights of the party assigning it. The definition set out in Britton is based on Remington's Revised Statutes sec-
tion 307. [FN19] That statute provided that "[t]he court shall, in every stage of an action, disregard any error or defect in
pleadings or proceedings which shall not affect the substantial rights of the adverse party, and no judgment shall be re-
versed or affected by reason of such error or defect." [FN20]

The successor to Remington's Revised Statutes section 307, Revised Code of Washington section 4.36.240, retains this
definition. [FN21] The statutory definition of harmless error was developed at a time when even the most innocuous of
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errors would result in reversal. [FN22] The statute and cases which followed were calculated to avoid the formalistic -
type of pleading and procedural errors which characterized early trial practice and resulted in the reversal of jury verdicts
in otherwise flawless trials. [FN23] Despite substantial analysis, reanalysis, and evolution of the application of the doc-
trine of harmless error, the deﬁmtlon has rernamed unchanged [FN24]

The second part of the Britton definition--that the error was not "prejudicial to the substantial rights of the party assign-
ing it"--simply begs *284 the question of the last part of the definition: erfor is harmless only if it "in no way affected the
final outcome of the case." [FN25] This latter statement has, however, served as the starting point for the development of
modern case law of the doctrine of harmless error. [FN26] Unlike the first part of the Britton definition--"trivial, or form-
al, or merely academic"—-it suggests no fixed analytical approach to determining if the error under consideration was
harmless.

Despite the ambiguity, the definition of harmless error is frequently referenced as if it somehow dictates the conclusion
that an error is harmless. [FN27] The question left unanswered by this definition is under what factual pattern does error
not affect the outcome of a trial.

Confirming the problems with the Britton definition is the common test set out in Britton:
It is a fundamental rule of modern appellate procedure that in order to warrant a reversal, the error complained of must
have been prejudicial to the substantial rights of the appellant or plaintiff in error. ' ‘
A common test to determine whether an error was harmless or prejudicial is found in 3 Am. Jur. 562, § 1007
One very common test which is applied in a variety of situations is whether or not the error affected the result. If it did
not, then it is not reversible error. [FN28] ‘

Definitions of the words used to define harmless error suggest a very different approach to the analysis, one closer to the
original purpose underlying the harmless error doctrine. Trivial means "of very little importance or value; trifling; insig-
nificant.” [FN29] Formal means "being in *285 accordance with the usual requirements, customs, ...; conventional; ... be-
ing a matter of form only; perfunctory." [FN30] And academic is "learned or scholarly but lacking in worldliness, com-
mon sense, or practicality ... conforming to set rules, standards, or traditions; conventional...." [FN31] These definitions
suggest an analytical approach to the harmless error question far different than the approach which has evolved. The ap- .
proach now requires the weighing and balancing of evidence rather than simply ignoring technicalities. [FN32] '

The current application of the harmless error doctrine has suffered from somewhat the same difficulty as the analy51s of
obscenity. The court is left with an impression, difficult to articulate, but definite, that error is (or is not) harmless--the "I
know it when I see it" test. [FN33] Like the definition of art or beauty, harmless error depends on the observer, [FN34]
Some of this subjectivity can be removed by the application of a number of factors distilled from cases resolved on the
basis of harmless error.

The difficulty in expressing any "mechanistic formulae” has also been ascribed to "the actualities in each case.” [FN35]

- These actualities play more of a *286 role in the determination of harmless error than has previously been acknowledged.
From these actualities, which are nothing more than the context in which the error arises, a number of factors can be dis-
tilled which influence, if not dictate, the conclusion that error is harmless. Before discussing these factors, however, a '
brief review of the current approach to the harmless error analysis will expose a number of problems in the application of
the current standard.

B. Standards of Review :
The standard of review for harmless error, as an analytical tool, remains unclear despite judicial pronouncements to the
contrary. [FN36] The analysis of constitutional harmless error in Washington has been characterized by two standards of
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review. [FN37] The first, the contribution test, focuses on whether the error contributed to the verdict, [FN38] that is,
whether the evidence was likely to have been considered by the jury in arriving at its decision or whether the court's in-
struction in some way contributed to the jury's verdict. The second standard focuses on the remainder of the pie and per-
mits a judicial finding of harmless error if the untainted evidence (untainted applying only where the assigned error is
evidentiary) is 5o overwhelming that in the judgment of the reviewing court conviction was inevitable. [FN39]

As in other jurisdictions, [FN40] Washington went through a period of analysis #287 and reanalysis before finally adopt-
ing, in State v. Guloy, the standard that constitutional evidentiary error was harmless if the overwhelming untainted evid- -
ence supported the verdict. [FN41] The adoption of the overwhelming evidence standard did little, however, to provide
the analytical framework necessary to apply the doctrine of harmless error. It may in fact have hurt the process by declar-
ing the problem solved, thereby foreclosing further judicial (but obviously not academic) discussion of the application of
the harmless error doctrine. ' : :

' _ . 1. The Contribution Test
The contribution test is generally viewed as the stricter of the two harmless error tests. [FN42] Under this test, harmless
error is limited to error which could not have "contributed" to the verdict. [FN43] The contribution test is conceptually -
more consistent with the definition of harmless error. Moreover, because erroneous instructions and constitutional errors
give rise to a judicial presumption of prejudice, [FN44] the ends served by that presumption--requiring the court to start

" with the assumption the case should be reversed--are better served by this standard. Tt is most deferential to the party as-

serting the error. But the argument that this analytical approach is preferable because it is more consistent with the defin-
ition of harmless error has been made and lost. [FN45] : :

2. The Overwhelming Untainted Evidence Test
The court's rejection of the contribution standard in State v. Guloy was indirect: "The 'overwhelming untainted evidence'
test allows the appellate court to avoid reversal on merely technical or academic grounds while insuring that a conviction
will be reversed where there is any reasonable possibility that the use of inadmissible evidence was necessary to reach a
guilty verdict." [FN46] The unstated assumption is that even error which can be *288 said to have "contributed" to the
verdict (a requirement for reversal under the contribution test) amounts to reversal based on technical or academic

grounds.

Washington recognized the overwhelming untainted evidence standard as early as 1909 in Grant v. Armstrong. [FN47] In
Morgan v. Bankers Trust Co., the court held that errors are to be disregarded when "the verdict is so plainly in accord- -
ance with the evidence that it follows as a mere conclusion of law thereon.” [FN48] The Morgan court's conclusion that
the verdict follows as a "mere conclusion of law" was a signiﬁc'ant limitation on the overwhéelming untainted evidence
standard as applied in civil cases. This limitation is, in essence, the summary judgment "as a matter of law" standard.
[FN49] If engrafted onto the overwhelming untainted evidence standard, it would serve to avoid the balancing and
weighing of evidence required by the current application of the rule, and thus avoid proscribed fact-finding by the re-
viewing court. :

In State v. Nist, the court stepped away from the "conclusion of law" requirement, holding simply that there must be
"overwhelming untainted evidence to support the conviction.” [FN50] In State v. McHenry, however, the court refused to
affirm a conviction despite evidence which it found to be "so unequivocal that a reversal will merely delay the inevitabil-
ity of an errorless conviction" because the omitted instructions were "on such fundamental *289 ingredient [sic] to a fair
trial as the burden of proof beyond a reasonable doubt and the presumption of innocence ...." [FN51] Similarly, in State -
v. Setzer, the court of appeals set aside a second-degree burglary conviction notwithstanding overwhelming evidence be-
cause the trial court admitted a confession induced by police promises. [FN52] But a year earlier in State v. Markovich,
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the court had refused to set aside a conviction for burglary based on an illegally obtained confession because overwhelm-
ing evidence supported the conviction. [FN53]

In State v. Fowler, the court distinguished State v. McHenry and also rejected the categorical pe'i' se rule announced in
McHenry. [FN54] It opted instead for a rule that "evaluated the instructions as a whole,” so that when "the jury is instruc-
ted at least once on the State's burden of proof in a criminal case, the omission of further instruction where required shall
be analyzed by looking at whether the error was harmless beyond a reasonable doubt.” [FN55]

Despite overwhelming untainted evidence in all four cases, the court affirmed in only Nist and Markovich. [FN56] Three
cases -- Nist, Setzer and Markovich -- relied on Chapman v, California. [FN57] In none of these cases, however, did the
overwhelming untainted evidence standard provide a useful analytical framework for determining whether error was
harmless. In Nist, the un-Mirandized statement was merely cumulative to properly admitted evidence on the same factual
question, [FN58] In McHenry, the instruction at issue was fundamental (burden of proof) and apparently not covered by
other instructions. [FN59] In Setzer, the confession was the result of false promises by police and therefore involuntary.
[FN60] In Markovich, the objectionable evidence did not relate to an issue in controversy. [FN61] ‘

And finally in Fowler, the jury's finding of guilt on a count of second-degree assault, for which an appropriate burden of
proof instruction had been *290 given, necessarily implied application of the appropriate burden of proof to the deadly
weapon special verdict, because the only evidence of assault was with the deadly weapon. [FN62] The jury's verdict then
ruled out the possibility of prejudice. '

Whether the overwhelming untainted evidence test truly requires reversal if there is any "reasonable possibility" that in-
admissible evidence or an improper jury instruction resulted in a guilty verdict--as Guloy posits--is questionable. Focus-
ing, as it does, on the overall evidence in the case rather than the error under consideration, the test provides no consider-
ation of the reasonable possibility that error effected the outcome. As this article suggests, the context in which the error
oceurs may be more determinative of the conclusion that error is harmless than the weight of the untainted evidence.

The problem which inheres in determining if untainted evidence is so overwhelming as to warrant affirmance despite er-
ror is illustrated by the dissent in State v. Whelchel: :

The record shows that the untainted evidence is not so overwhelming that it necessarily leads to a finding of guilt. In-
deed, the jury which convicted Whelchel failed to reach a verdict during its first three votes even though it considered the
tainted evidence. Clerk's Papers, at 309 ("As a jury we have voted 3 times, looked at all the evidence and cannot reach a
unanimous verdict."). Because all of the evidence taken together did not appear overwhelming to the jury which con-
victed Whelchel, we cannot conclude that the untainted evidence alone is overwhelming. [FN63]

The comments by the Whelchel dissent highlight the uncertainty inherent in requiring an appellate court to weigh evid-
ence. Both the contribution and the overwhelming untainted evidence standards require factual findings that error either -
did or did not contribute to a verdict or, alternatively, the untainted evidence is overwhelming. The undertaking most cer-
tainly requires a de novo factual determination that the evidence is sufficient to sustain the verdict. In the case of the con-
tribution test, the required factual determination is that the tainted evidence contributed to the verdict. And in the over-
whelming untainted evidence test, the court must determine the relative weight of all the evidence. Either determination
necessarily invades a process which our justice system reserves for the jury. [FN64]

*291 3. Some Comparisons
Although conceptually distinct, the contribution and the overwhelming untainted evidence tests are not entirely at oppos-
ite poles. [FN65] In neither case is the error evaluated in a vacuum. Both require that error be weighed in the context of
the overall evidence for and against a defendant in a criminal case. To determine if erroneously admitted evidence or an
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improper jury instruction may have "contributed" to a verdict requires that the error be viewed in context with other evid-
ence and/or instructions. The same exercise is also required under the overwhelming untainted evidence test. Other evid-
ence-- the untainted evidence--must be overwhelming compared to the offending evidence. Accordingly, although the
tests are conceptually different, both standards are related in application. The reviewing court is always weighing the er-
ror in the context of the overall evidence in a case. *292 Under either approach, however, it is impossible to generalize to
any principle which is predictive of the conclusion that error is harmless.

Application of the harmless error analysis under either the contribution test or the overwhelming untainted evidence test
requires a reviewing court to conclude that 12 jurors in a given case would have arrived at the same collective decision
‘regardless of the error. To state this undertaking is also to state its impossibility. [FN66] Neither standard provides a-
fixed analytical framework for arriving at the conclusion that error was harmless. Rather, they provide for a process of
judicial second-guessing. Thus, the overwhelming untainted evidence test as currently applied does not predict the judi-
cial conclusion that error is harmless. '

The theoretical distinctions represented by the two standards were often ignored anyway. [FN67] And at times, the stand-
ards have been referred to collectively as if they were the same. [FN68] Moreover, in many cases decided prior to the ad-
option of the overwhelming untainted evidence test in State v. Guloy, [FN69] courts concluded that error was harmless
under either standard. [FN70] *293 The analysis require_d no distinction between tests, and perhaps none was possible.

4, Other Standards :

-Although there are two acknowledged and frequently discussed standards of review for constitutional harmless error, a
review of cases decided on the basis of harmless érror suggests at least confusion and perhaps the operation of other, less
discussed standards, which also purport to influence the determination of harmless error. As pointed out by Judge Roe in
State v. Vargas, "The test of what constitutes harmless error has not always been clearly elucidated ...." [FN71]

A case can also be made that the two primary standards discussed are not exclusive. For example, procedurally, any error
subject to a claim of harmless error might be the subject of a motion for a mistrial or new trial and, *294 therefore, sub-
ject to review under the deferential abuse of discretion standard. [FN72] Other tacitly acknowledged standards of review
include "reasonable probability of a different result," which is applied to the review of error that is not of constitutional
magnitude. [FN73] In criminal cases addressing constitutional error, the threshold level for harmless error has been de-
scribed as that which "in no way affected the final outcome of the case” [FN74] or which is "harmless beyond a reason- -
able doubt.” [FN75] And in reviewing a claim of evidentiary error, a court described the standard of review as follows:
"[o]nly if the outcorne of the trial would have been different had the errors not occurred ...." [FN76] '

*295 Constitutional error requires reversal "whenever 'there is a "reasonable poss1b111ty" that the error materlally affected
- the verdict."' [FN77] Another formulation is "whether the 'minds of the average jury' would have found the State's case
. significantly less persuasive ..." without the constltutlonally defective ev1dence [FN78]

A harmless error analysis can also obviate the necessity for resolution of an a551gnment of error. This approach is illus-
trated by those cases in which the court analyzes the assignment of error and then suggests (but does not decide) that the
underlying assignment of error is not error at all. The court concludes that even if there is error (a decision it has not
made), it is harmless. The analysis then shifts to a discussion of harmless error. [FN79]

*296 From this review of standards for determining harmless error, several observations can be made. First, the standard
for determining harmless error remains uncertain. Second, the standards discussed do not predict the conclusion that er-
ror is harmless in any given fact pattern. Finally, the current standards require appellatc courts to weigh and balance
evidence and evaluate the probable effect of that error on a jury verdict.
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C. Presumptions
The next step in the traditional harmless error analysis is to consider various presumptions which attach to specific types
of error. An erroneous instruction given on behalf of a pérty in whose favor a verdict was returned is presumed to be pre-
judicial. [FN80] This presumption has been applied when instructions are contradictory. [FN81] Constitutional error like-
wise gives rise to a presumption of prejudice. [FN82] The use of presumptions--essentially a legal device for finding a
fact--may be the least useful and most innocuous step in the harmless error analysis.

Traditional presumptibns allow a jury to presume facts based on other established facts. [FN83] The presumed fact
comes into existence only with acceptance that a presumed fact follows from an established fact. [FN84] However, there
is nothing--certainly no empirical information--upon which to predicate a judicial presumption of prejudice from error at
the trial court. These judicial presumptions are thus normative constructs which allow the court to say that in the absence
of a showing to the contrary, a verdict should be reversed if there has been error. But these presumptions rarely, if ever,
result in reversal because error in a trial record never occurs as an isolated event. It is only in the absence of other evid-

ence or instructions that a presumption becomes important.

In the harmless error analysis, error does or does not contribute to a verdict only when compared to the always present
"other evidence." #297 Likewise, there is always evidence which militates in favor of or against a verdict, depending on
whether the evidence is overwhelming. Unlike the typical factual presumption, there is no reason, logic, or experience
which would support the proposition that an erroneous instruction or constitutional error necessarily prejudices a jury.
This judicial presumption of error truly "'may be looked on as the bats of the law, flitting in the twilight but disappearing
in the sunshine of actual facts,” [FN85] actual facts which are present in every harmless error analysis. [FN86]

IV. FACTORS INFLUENCING THE DETERMINATION OF HARMLESS ERROR

The traditional approach to the question of harmless error would benefit from recognizing other important factors which '
clearly influence, and indeed may dictate, the determination that error is harmless. Adding these factors to the harmless

error analysis improves application of the harmless error rule in three ways. First, they focus the reviewing court's in-

quiry on the process by which a jury arrived at its verdict rather than the ultimate result and, in that way, avoid the kind

of balancing and weighing necessarily associated with fact-finding. Second, the conclusion that error was harmless be- -
comes more predictable. Evidence which might impress one appellate panel as "overwhelming” may not so impress a

second panel, whereas fixed identifiable factors which should dictate the harmless error result can be applied more uni-
formly. Finally, these factors are premised on the assumption that jurors and appellate decision-makers both share the

same logical, rational approach to decision-making. The application of these factors makes no pretext of determining

what actually did or did not influence a given verdict. Rather, they are based on the necessary assumption that because

jurors share the same rational thought process as reviewing judges, the assigned error should or should not have influ-

enced the result.

A review of Washington cases decided on the basis of harmless error suggests that a number of these factors are already
at work--factors which better predict a finding of harmless error and are less subjective than the traditional focus of the
harmless error analysis. They do not, however, weave a seamless web which would include every conceivable claim of
harmless *298 error. When they do apply, they provide another important tool for harmless error analysis.

As applied, these factors appear unrelated to either the two most accepted standards of review for harmless error--the
contribution test and the overwhelming untainted evidence test--or the other harmless error considerations discussed thus
far. But they are directed toward the same goal--'dctcrmining whether an instruction or some evidence materially af-
fected the jury's verdict. These factors, like the very error under consideration, arise from the context of the case under
consideration rather than from an abstract principle of law. :
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A. Factors Relating to Both Instructional and Evidentiary Error
Thls section discusses those factors which influence the determination of harmless error when the error relates to anin-
struction or evidence. Later sections discuss factors which are unique to each type of error.

1 Error Relating to an Issue Not in Controversy

Disregarding error as harmless if it does not relate to an issue in controversy has a certain analytlcal appeal. First, most
lawyers and judges would agree on whether the issue in question was in controversy. The standard is therefore predictive
of harmless error. Second, it focuses on the process (the trial), not the ultimate result (the verdict). Third, it is predicated
on the logical assumption that the offending instruction, evidence, or comment would not have influenced the jury's de-
liberations because it is unrelated to the issue the jury is being asked to resolve, and should not therefore play a role, or at
least a significant role, in the deliberations. [FN87] Finally, and perhaps most significantly, this approach avoids the
weighing and balancing of facts by the reviewing court. It requires only the judicial assumption that if the error had noth-
ing to do with the issues in controversy, the jury did not consider it or, if it did, its taint was confined to an issue not in
controversy.

Disposing of error as harmless based on the absence of a relationship to any issue in controversy has a long history in
‘Washington. In Gallagher v. Buckley, the assignment of error was based on a jury instruction which defined the Town of
Buckley's obligation to maintain safe roads. [FN88] The ¥299 instruction given charged the jury that the plaintiff had a
right to presume that a street was "reasonably safe for ordinary travel throughout its entire width ...." [FN89] On appeal,
the Town assigned error to the instruction, arguing that the obligation to maintain the roadway extended only to the
traveled portions, not the untraveled outer edges. [FN90] The court concluded that although the instruction was erro-
neous, it was also harmless. [FN91] "[W]hatever may be said of the abstract proposition of law included in the instruc-
tion criticised [sic], we think it could not have misled or confused the jury in this case, for the reason, as we haveseen,
that no evidence showed the team to have been driven away from the traveled part of the street...." [FN92] The offending
portion of the instruction did not relate to an issue in controversy. [FN93]

Gallagher was the first in a series of civil and criminal cases to hold that error unrelated to the factual issues before the
jury was harmless. More than 40 years later in State v. Britton, a prosecution for first-degree murder, the jury was in-
structed that killing a human being is presumed to be without excuse. or justification, and that the State is required to
prove there was no excuse or justification. [FN94] The instruction, while erroneous, was nonetheless ruled harmless be-
cause "[t]here was not one word of testimony in the record concerning excuse or justification for the killing ...." [FN95]
The only question before the jury was whether the defendant was the person who committed the murder during the
course of the holdup [FN96] Again, the instruction related to an issue not before the jury and was therefore harmless.
[FN97]

Despite the traditional statement of the staridard of review, Washington courts have used the absence of any issue related
to the erroneous instruction to find harmléss error. [FN98] The error is harmless not because of overwhelming untainted
evidence, or because it did not contribute to the verdict, but rather because it is unrelated to the issue which the jury was
being asked to resolve. [FN99]

*300 In State v. Hall, the defendant was convicted of second-degree assault while armed with a deadly weapon. [FN100]
She had fired into a house occupied by three people. [FN101] The court instructed the jury in the disjunctive, thus per-
mitting a finding.of guilt without requiring unanimous agreement on which of the three potential victims had been as-
saulted. [FN102] The defendant objectéd, arguing that the instruction permitted a non-unanimous verdict. [FN103] The
court declined to address the constitutional issue, concluding that the issue was harmless beyond a reasonable doubt.
[FN104] There was no dispute that one of the three victims was the subject of the assault; all three were fired upon.
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[FN105] The only issue before the jury was the identity of the defendant and her intent to kill. [FN106] Because neither
issue involved the challenged instruction, any error was held to be harmless. [FN107] .

In State v. Fernandez, an instruction that the presumption of death or great bodily harm followed from a violent assault
with a dangerous weapon was ruled harmless despite a United States Supreme Court case which held a similar instruction
erroneous. [FN108] The court noted that the instruction did not relate to any specific act which was at issue, noting that
while "intent was an element of the crime on which the State offered evidence, it was not a contested issue.” [FN109]

Likewise, the failure to specify and define an underlying crime (a pi‘edicate crime) required to prove burglary has been
held to be harmless error *301 when the defendant's intention once inside the building was not an issue before the jury.

[FN110]

In State v. Hagen, the court, in response to questions from the jury, improperly instructed on the definition of "dominion
and control” in a prosecuﬁon for possession of marijuana with intent to deliver. [FN111] In concluding the error was
harmless, the court of appeals noted that "[t]he evidence showed Hagen to be the owner of the house. His oral and writ-
ten statements admitted that he grew the marijuana, at least for his own use. Dominion and control were not at issue in
his case." [FN112] Because dominion and control was not an issue, the error was harmless as to one defendant. [FN113]

State v. Garcia represents a different twist in the application of the same principle. [FN114] Officer Trebesh saw Garcia
give drugs to Rutherford. [FN115] The amended information charging Garcia with delivery of a controlled substance er-
roneously named Officer Trebesh as the recipient of the drugs. [FN116] The elements instruction to the jury did not
name the recipient of the drugs. [FN117] The jury further highlighted the problem by asking during deliberations: "Does
intent to deliver a controlled substance pertain to the alleged delivery of a controlled substance to Mr. Rutherford?"
[FN118] The court concluded the error was harmless. [FN119] The only issue in controversy was whether Garcia had
made the delivery at all; the fecipicnt of the drugs was not in dispute. [FN120]

A more problematic application of harmless error when error does not relate to an issue in controversy is presented in
those cases in which the assignment of error is based on the failure to give a unanimity instruction. To *302 convict a de-
fendant of a criminal charge, the jury must be unanimous that the accused committed the criminal act. [FN121] When
there is evidence of more than one act, the instruction requires a jury to unanimously agree on the specific criminal act
supporting conviction. [FN122] ' : - '

State v. Camarillo is illustrative. [FN123] The victim there testified to several acts of molestation, any one of which
would have been sufficient to support the charge of molestation. [FN124] The only defense was a general denial.
[FN125] Evidence was presented which would have permitted the jury to differentiate among three acts. [FN126] The
factual issue presented to the jury was whether the defendant committed the acts. [FN127] If the jury accepted the vic-
tim's version of events, the defendant committed all three; if they éccepted the defendant’s version, he was guilty of none.
[FN128] Segregation among the three acts was therefore not an issue. As the concurring opinion noted: "This record,
however, forces me to agree with the majority that the jury could not have reached the verdict it did without concluding
that the victim was telling the truth about all three incidents and that the defendant was lying about all of them." [FN129]

In those cases in which the defense to charges based on multiple acts is a general denial, differentiation among a number
of events is not required of the jury and therefore is not an issue in controversy. The jury either accepts the victim's testi-
mony as to all and convicts, or it accepts the defendant's denial and acquits on all charges. The failure to give a unanim-
ity instruction in those instances is harmless error; it does not relate to an issue in controversy.

‘While the cases discussed .thus far involve instructional error, the fact that error does not relate to an issue in controversy
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has also been applied to the erroneous admission or exclusion of evidence as early as 1927. In State v. Bozovich, the
King County coroner was permitted to testify from a report prepared by another physician. [FN130] He could not,
however, identify the handwriting, had no knowledge of the report and, therefore, according to the court, "under no cir-
cumstances disclosed by the record was the evidence *303 competent.” [FN131] The court concluded, however, that the
error was harmless because the defendant had admitted shooting the decedent, noting that "[i]f it had been an issuable
point, the evidence would have been prejudicial.” [FN132]

In State v. Taylor, the State presented expert testimony which tied the defendant to a crime scene by evidence of a palm
print. [FN133] Following the trial, a second expert advised the prosecutor that the first expert opinion was based on a
specimen which was insufficient in both quality and quantity for valid comparison. [FN134] The court of appeals non-
etheless affirmed the denial of 2 motion for a new trial, noting that the evidence did not relate to an issue in controversy:
"Taylor's defense was culpability, not his absence from the scene of the crime." [FNI35] A

In State v. Smlssaert the assigned error related to the propriety of admission of a prior conviction, [FN136] While notmg
that the conviction was of questionable probative value with respect to the defendant's credibility, the court again con-

" cluded it was harmless, or in the court's words, "de minimis since the defense was diminished capacity." [FN137] In
State v. Hancock, the assignment of error related to the admission of testimony of the defendant's gun ownership.
[FN138] Distinguishing State v. Rupe, [FN139] the court noted, "in the case sub judice the reference to Hancock's gun
ownership was merely an unsuccessful attempt to account for L's [[[the victim's] delay in reporting the abuse. There was
no argument, express or implied, that gun ownership was related to the ultimate issue of guilt." [FN140] Similarly, in

 State v. Markovich, the court ruled harmless the admission of a statement and evidence of a gun, concluding that "posses-
sion of a weapon is not an element of the underlying burglary charge ...." [FN141] {

From a review of these cases, a conclusion can be drawn. Regardless of the type of case (civil or criminal), the standard
of review (overwhelming untainted evidence or contribution), or the categorization of the error *304 (constitutional or
nonconstitutional), if the disputed evidence or instruction does not relate to a disputed issue, it is likely to be harmless.
This factor is based on the rational assumption that such instructions should not have mﬂuenced jury deliberations. Argu-
ably, the trial judge--a neutral authority figure--has injected an extraneous issue before the j jury, which might just as eas-
ily serve to confuse the jury by focusing its attention and deliberations on the extraneous issue. Or, as in the case of Han-
cock, one could argue that even though evidence of possessxon of a gun has nothing to do with the issues before the jury,
possession of the gun makes the defendant appear more sinister, more generally culpable and therefore implies guilt.
[FN142] Nevertheless, if one accepts the assumption that juries act rationally, then refusing to overturn a verdict based
on the introduction of improper evidence, instructions, or comments should not result in reversal if they relate to issues
over which there is no controversy.

2. Error Cured by the Jury's Verdict
The next factor influencing the determination of harmless error is distilled from those cases in which a jury arrives at a
verdict which is necessarily inconsistent with the erroneous instruction or ev1dent1ary ruling. The conclusion of harmless
error in those circumstances is based on the assumption that the offending instruction or evidence was necessarily rejec-
ted because it is logically inconsistent with the verdict. Again, the court concludes that the error is harmless regardless of
_ the traditional harmless error analysis it employs. .

In the early case of Miller v. Great Northern Railway, the appellant brought suit on behalf of herself and her minor son -
- for damages following the wrongful death of her husband in a train accident. [FN143].The court erroneously instructed
the jury that contributory negligence was a compléte bar to liability. [FN144] The jury returned a verdict for the railroad.
[FN145] The complaint, however, had alleged liability based on the Federal Employer's Liability Act ("FELA"), which -
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provided for comparative negligence. [FN146] The decedent's negligence would not, therefore, have been a complete bar
to recovery if the railroad were also negligent. The court concluded the error was harmless based on the jury's special
verdict which ruled out a finding of any negligence by the railroad: "The special findings of the jury upon the question of
the burning of the headlight and the ringing of the bell eliminate all grounds of *305 negligence charged ... the instruc-
tion, though erroneous, was harmless error.” [FN147]

Similarly, in Faust v. Benton County Public Utility District 1, the defendant utility district appealed from an adverse ver-
dict based upon an erroneous instruction on the doctrine of res ipsa loquitur. [FN148] The instruction had failed to re-
quire a finding that "the injury-causing accident or occurrence is not due to voluntary action or contribution on the part of
the plaintiff." [FN149] The trial court gave other instructions on contributory negligence. [FN150] On appeal, the court
concluded that if the jury had found the plaintiff to be contributorily negligent based on the other instructions, it would
have denied recovery. [FN151] The res ipsa loquitur instruction was, therefore, harmless error because the jury had not
found Faust contributorily negligent. [FN152] Similarly, in Okkerse v. Westgate Mobile Homes, Inc., the court's failure
to instruct the jury on the theory of negligent misrepresentation was ruled harmless because the jury's defense verdict ne-
cessarily implied a finding of no misrepresentation. [FN153] '

Harmless error in criminal cases may also be premised on this factor. In State v. Saraceno, the court gave a jury instruc-
tion defining the word "resistance" during the course of deliberations without consulting counsel. [FN154] The reviewing
court concluded that although the failure to consult counsel was error, the error was nonetheless harmless--in fact, "innoc-
uous at best." [FN155] The "[d]efendant was acquitted of rape in the second degree, which contains the element of resist-
ance. He was convicted of rape in the third degree, which does not contain the elément of resistance.... Therefore, we -
find that the error is harmless beyond a reasonable doubt.” [FN156]

The conclusion of harmless error has similarly been reached when the court's instructions omit a required element which
is subsumed in other instructions. In State v. Ticeson, the instruction defining "knowledge" was based on a "reasonable
man" standard. [FN157] Although the court concluded that *306 the definition was ambiguous and had probably been re-
jected by the Washington Supreme Court in State v. Shipp, [FN158] it concluded the error was also harmless:

Since Ticeson was convicted, the jury must have found that he assaulted his victim, as assault is defined in instruction
No. 11. The instruction allowed the jury to find an assault on either of two theories, each of which required an intentional
act on the part of Ticeson. The j Jury must have found that Ticeson acted intentionally. He therefore acted knowmgly In-
clusion of the statutory definition of knowledge in the jury instructions was therefore harmless error insofar as the assault
charge was concerned.

‘We also hold that the inclusion of the statutory definition of knowledge was harmless error with regard to the indecent
liberties charge. To convict under the assault instructions the j jury must have found that Ticeson had the intent to commit
the crime of indecent liberties. By law, he also acted knowingly with regard to the crime of indecent liberties.

As the jury in the subject case necessarily found an intentional act on the part of defendant, it must have found he ac-
ted knowingly, and the erroneous instruction.on "knowledge” was harmless error, and both the charges of "assault” and
"indecent liberties" can be sustained under the assignment of error as set forth in issue 1. [FN159] '

In State v. Riggins, a delivery of controlled substance prosecution, the error again lay in the court's failure to instruct on '
~ an essential element-- guilty knowledge. [FN160] In affirming the guilty verdict, the court concluded that “[t]he jury

.could have acquitted Riggins only by disbelieving the testimony of the police officers and the criminalist." [FN161] A
. police officer testified that Riggins had agreed to sell heroin and told the undercover officer that the substance being de-
livered was heroin when he delivered the package. [FN162] Error was therefore harmless based upon a verdict consistent
only with a finding of knowledge.
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In re Haverty involved a challenge to a Sandstrom instruction which had *307 improperly permitted a presumption of in-
tent to commit burglary, [FN163] The error was ruled harmless on the basis of the jury's verdict:

Thus, instruction 7 made it clear that the jury could not convict petitioner of burglary if it believed petitioner's ev1d-
ence to the effect that he was too intoxicated to form the requisite intent. The fact that petitioner was convicted indicates
that the jury did not believe his intoxication thcory It is unlikely, then, that the challenged instruction prejudiced peti-
tioner." [FN164]

This factor has also played a role in the court's conclusion that the failure to instruct on the burden of proof can be harm-
less: "From the evidence and testimony presented at trial, the jury could only find Fowler guilty of assault if it also found
he was armed at the time of the incident.... Fowler either committed an assault with a weapon or he did not commit an as-
sault at all." [FN165] ' o !

In State v. Wheeler, the assignment of error was based on a violation of the Bruton rule, which precludes admission of a
non-testifying co-defendant's confession. [FN166] The Wheeler court concluded the violation was harmless because the
challenged testimony was evidence of prior intent or motive, neither of which were elements of second-degree assault,
the crime for which the jury ultimately convicted the defendant. [FN167] Similarly, in State v. Dault, a prosecution for
. first-degree murder, an instruction on the lesser included offense of second-degree murder stated erroneously, "[wlhen
the killing of a human being by another is proven beyond a reasonable doubt, the law presumes that such killing consti-
tutes murder in the second degree.... The *308 defendant bears the burden of justifying his act or of reducing the charge
to manslaughter." [FN168] The instruction, although erroneous, was harmless because the defendant was ultimately con-
victed of first-degree murder. [FN169] o '

This factor has also been applied to assignments of error based on the trial court's failure to instruct on a lesser included
offense when there is evidence supporting the inference that the lesser crime was committed. [FN170] In State v. Hansen,
the defendant was convicted of first-degree kidnapping and rape. {FN171] The issue presented was whether the trial
court's failure to give the lesser included instruction on third-degree kidnapping required reversal. [FN172] The court
concluded, based on the jury's verdict, that "[a]n error in failing to instruct on a lesser included offense does not require
reversal if the factual question posed by the omitted instruction was necessarily resolved adversely to the defendant un-
~der other, properly given instructions.” [FN173] The jury had been instructed on the lesser crime of second-degree kid-

napping. [FN174] It returned a verdict of guilty of first-degree kidnapping. [FN175] The court concluded that "the jury's '
verdict on the highest offense was an implicit rejection of all lesser included offenses that could have been based upon
Hansen's diminished capacity defense." [FN176] The jury's verdict had cured any error in the instructions and any error
was therefore harmless. [FN177] Significantly, the Hansen court did not even mention the usual criteria for harmless er-
ror. - -

#309 If a verdict is consistent with one version of the facts but inconsistent with another, the jury's ability to sort out
evidence of varying factual accounts also results in the conclusion that error is harmless. In State v. McNallie, the de-
fendant was convicted of two counts of communication with a minor for immoral purposes and indecent exposure.
[FN178] During the course of the trial, the defendant proposed an instruction limiting the definition of the term "commu-
nication for immoral purposes,” which would have required that the communication convey a desire to "have the minor
engage in sexual conduct for a fee." [FN179] The court rejected the proposed instruction although it was a correct state-
ment of the law. [FN180] The appellate court concluded the error was harmless. [FN181] The court conceded that nor-
mally the risk that the jury might convict on the basis of conduct not constituting a crime would require reversal.
[FN182] But here, the court noted, the jury had convicted on two of the three counts based on the testimony of two of the
three victims and acquitted on the third. [FN183] The third victim testified that there was no offer of money to perform
the sexual acts giving rise to the charge. [FN184] The error was accordingly harmless. [FN185] :
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In State v. Sharp, the defendant assigned error to the admission of self-serving hearsay statements of a co-defendant tend-
ing to implicate him and exculpate the co-defendant on a drug possession charge. [FN186] Each defendant had taken the
position at trial that the drugs found in the car they both occupied belonged to the other. [FN187] The inadmissible
hearsay was to the effect that the drugs belonged to defendant Sharp and had been proffered by Sharp's co-defendant,
Dauenhauer, in an attempt to exonerate himself. [FN188] But Dauenhauer's conviction of possession led the court to con-
clude that "[i] mplicit in this jury finding is the fact that they did not believe the hearsay *310 statement.” [FN189] On
that basis, the court concluded the admission of the evidence against Sharp was not prejudicial. [FN190]

In sum, if the jury's verdict can be viewed to have necessarily disregarded or rejected the offending instruction or evid-
ence, the error is harmless.

_ 3. Case Based on Circumstantial Evidence

Whether the "overwhelming untainted evidence" under consideration was circumstantial or. direct is a significant and ap--
propriate factor for consideration in any harmless error analysis. If the error under consideration is one involving the er-
roneous admission or exclusion of evidence, consideration of other evidence untainted by the error seems a logical ap-
proach. But largely circumstantial cases are frequently more tenuous, and the likelihood of erroneously admitted evid-
ence influencing the result is accordingly higher. [FN191] Whether a casé is based largely on circumstantial evidence
therefore becomes an important factor in the harmless error analysis. If the case is circumstantial, error is less likely to be
ruled harmless.

In State v. Coles, the defendant was convicted of second-degree murder based in part on the admission into evidence of
inculpatory statements made in response to police questioning after invocation of his Miranda rights. [FN192] The court
reversed the conviction, concluding that the custodial statements were not harmless "[i]n view of the fact that the State's
case consisted solely of circumstantial evidence ...." [FN193]

The "circumstantial evidence factor" has also been used in the harmless error analysis when the assignment of error is
based on improper jury instructions. In State v. Golladay, a prosecution for first-degree murder, the court reversed and
remanded for a new trial based on the failure of jury instructions to require a unanimous verdict on one of two predicate
crimes, noting that "[t] he evidence is entirely circumstantial ...." [FN194] The court also remarked ‘that "[i]t is not our

" purpose in discussing these facts to act as a 'superjury,’ or to make the prosecutor’s burden in circumstantial evidence

cases more onerous.” [FN195] The court noted simply that when taken in its totality, *311 the circumstantial evidence
was not enough to overcome a presumption that the erroneous instructions were prejudicial. [FN196]

But in State v. Fernandez, the evidence, although circumstantial, was sufficient. Accordingly, the instructional error was
found harmless. [FN197] The instruction at issue included language that "the law presumes that every man intends the
natural and probable consequences of his own acts." [FN198] The court found the error harmless, noting that:

. The State's evidence relating to intent, although circumstantial, as is most evidence relating to the defendant's mental
state, was substantial and was closely tied to the evidence of motive: Fernandez was the beneficiary of life insurance
policies on his wife's life; he forged her signature to one of the policies, making himself the beneficiary, without her
knowledge; he was having an affair and the marriage was unhappy; he attempted to secure a false affidavit from a wit-
ness to the effect that the witness saw the motor home in which the accident allegedly happened and had observed that
the wheels were "wobbly;" and twice in the past Fernandez had attempted similar schemes involving mishaps in remote
areas and forged documents. [FN199]

It is safe to say that if the case is circumstantial, evidence must indeed be overwhelming before error should be con-
sidered harmless. If the error permitted the prevailing party to introduce the only direct evidence into an otherwise cir-
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cumstantial case, a reviewing court should be reluctant to conclude that the error was harmless. For example, it would be
difficult to construct a scenario in which a confession obtained in violation of a defendant's constitutional rights was
harmless error if the only other evidence of culpability was truly circumstantial. ’

*312 4. Whether Erroneous Instruction or Evidence at Issue Was Argued

Another factor influencing the determination of harmless error is based on the apparent weight the trial attorneys placed
on the erroneous instruction or erroneously admitted into or excluded from evidence. At least one assumption underlying
this consideration is that if the point at issne was of sufficient moment to influence a jury, the lawyers would have argued
it. Their failure to do so amounts to a tacit admission that the erroneous instruction or evidence is not significant. Argu-
ably, if the point has been made sufficiently during the course of the trial, there is either no need to argue or argument
may actually detract from the impact of the evidence on the jury. Again, laying aside the validity of that assumption, a
second rationale for this factor is that the instruction or evidence has not been emphasized and therefore is unlikely to
have influenced the jury. This too would militate in favor of finding the error harmless.

In State v. Jones, the court rejected a hearsay challenge to a statement which arguably implicated the defendant. [FN200]
The court concluded that the error would have been harmless in any event, noting that "[iJndicative of the statement's
lack of prejudicial effect is the fact that the prosecution did not mention it in closing argument.”" [FN201] The dissent ar-
. gued that "[t]he fact that the prosecution did not dwell on [the declarant’s] excited reaction in closing argument reveals
nothing about the impacf the testimony had on the jury." [FN202]

In State v. Thomas, where the defendant had been convicted of third-degree rape, the court reached the same result.
[FN203] While conceding that the defendant was entitled to an instruction regarding character evidence, the court non-
etheless concluded that "[i]f there were any error in not giving any instruction about character evidence, we conclude,
after reviewing the entire record including the defendant's lengthy jury argument, that there is not a reasonable probabil-
ity that the outcome of the trial would have been materially affected." [FN204] The court noted that defense counsel ex-
tensively argued the character evidence presented by three witnesses without an instruction. [FN205] The court also
noted that counsel was not interrupted by the *313 prosecutor nor m any manner precluded from presenting the defense
theory to the jury. [FN206]

With instructions, any practical justification for the application of this factor breaks down. If the court refuses to give a
requested instruction, a lawyer's argument or lack of argument does not militate for or against the significance of an is-
sue. This is particularly so where one considers other cautionary instructions which tend to minimize the weight jurors
may place on the lawyers' arguments. [FN207] The dissent in Thomas noted as much: "[t] he jury was told in no uncer-
tain terms that it was not to consider matters not sanctioned by the court.” [FN208] Standard instructions caution the jury
to "disregard any remark, statement or argument which is not supported by the evidence or the law given to you by the
court." [FN209] The dissent reflects the reaction of most trial lawyers--an instruction from the trial judge carries much
more weight with a jury than do the arguments of the partisans. A well-crafted jury instruction is then a valuable and im-
portant way in which to urge an argument upon a jury. [FN210]

In Zwink v. Burlington Northern, Inc., the argument of defense counsel based on an erroneous jury instruction was con-
sidered in ruling that an erroneous instruction was prejudlmal [FN211] In this railroad crossing case, the jury had been.
instructed that:

“If the jury should find that the railroad's mgnal devxces were not operating at the time. of the accident, defendant rail-
road would not be negligent in this respect unless it knew or in the exercise of ordinary care should have known thereof
for a sufficient time to repair the devices or furnish additional warning. [FN212]

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

A-40



31 GONZLR 277 - : . Page 17
31 Gonz. L. Rev. 277
(Cite as: 31 Gonz. L. Rev. 277)

In Zwink, it was clear that the railroad had knowledge that a signal device was not operating. [FN213] The only issue for
the jury should have been whether the flagman was flagging at the time of the accident. In concluding that the erroneous
instruction was not affirmatively harmless, the court relied on the *314 fact that "[i]n closing argument defendant's coun-
sel argued to the jury that a malfunction was not negligence unless the railroad had an opportunity to somehow be on no-
tice of it." [FN214]

This factor has also played a role in the harmless error analysis in cases in which the court failed to give the unanimity
instruction required by State v. Petrich. [FN215] For example, in State v. King, the trial court declined a defense request
for a written unanimity instruction based on "the State's avowed intention to make an election in argument." [FN216] In
this prosecution for possession of cocaine, the State had offered evidence of two separate instances of possession.
[FN217] However, during final summation, the State argued evidence of both acts of possession as a basis for conviction.
[FN218] The argument converted what might otherwise have been harmless error into reversible error. The court noted
that "as a result of the State's comment and the court's inaction, we cannot say that the jury acted with unanimity as to
one act of possession." [FN219]

;

Arguments by the State provided a basis for affirmance despite the court's failure to give a unanimity instruction in State
v. Bland. [FN220] "[Dluring closing argument the State made it clear, once more, that Bland's threatening of Jefferson
with the gun was the act the State was relying on for count 1 and Bland's near shooting of Carrington with the gun was
the act relied upon for count 2." [FN221]

Of the factors influencing the determination that error is harmless, argument by counsel seems the least tenable. Yet, as
these cases demonstrate, it remains a consideration in applying the harmless error doctrine. '

B. Factors Limited to Erroneous Instructions

1. Evidence to Justify the Instruction
When the assignment of error relates to an erroneous jury instruction, a frequent consideration is whether there was evid-
ence to justify giving the *315 instruction. This factor comes into consideration in the harmless error analysis in two in-
stances: when there is evidence to justify an instruction but the instruction is refused, and when there is no evidence to
justify an instruction but one is nonetheless given. The objection in the latter case is that although there is no evidence
supporting the instruction, the effect of the court's instruction in the absence of evidence is to suggest to the jury that the
matter should be given consideration or that there may be supporting evidence. [FN222]

One typical example is the early case of Auerbach v. Webb. [FN223] In this personal injury case, the trial court instruc-
ted the jury to award future loss of earnings and medical expenses despite the lack of any evidence to support such dam-
ages. [FN224] In ruling the instruction harmless, the court considered the modest verdict of $500 and essentially con-
cluded that the jury could not have awarded damages for future medical expenses or lost wages. [FN225] But in Shay v.
Parkhurst, the court reversed a $10,000 general verdict based on the same assignment of error. [FN226] There, the court
instructed the jury to include in its verdict an award for past and future medical expenses in the absence of any evidence
of the value of past or future medical expenses. [FN227] The supreme court reversed, refusing to "speculate as to what
amounts the jury included in its verdict of $10,000 for these unproven items." [FN228] In O'Donoghue v. Riggs, the
court again refused to affirm as harmless an instruction on past and future *316 earnings in the face of testimony that the
plaintiff "was both unemployed and unemployable" at the time of the accident. [FN229]

The same consideration has also resulted in reversal when the error related to the issue of liability. In Johnson v. Seattle,
another early negligence case, the trial court instructed on the doctrine .of last clear chance despite the absence of any
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evidence to justify the instruction. [FN230] In fact, "[n}o witness testified to a state of facts which tended in the remotest
degree to show that the motorman of the street car observed the respondent negligently running into danger in time, by
the exercise of ordinary care on his part, to avoid the collision." [FN231] Giving the instruction in the absence of any
evidence to support the notion of last clear chance was held to be "misleading and dangerous.” [FN232] But in
Christansen v. Puget Sound Naval Co., the court found harmless an erroneous instruction that an employer could not del-
egate to an employee the duty to maintain a safe workplace. [FN233] The instruction was given despite the absence of
any evidence of an attempt on the part of the employer to delegate the duty. [FN234] The court found the error harmiess,
noting that "[t]he last part of [the instruction] was probably simply an unnecessary statement of the law. However, it
could not have misled the jury, could not have been prejudicial to appellant, and was harmless error." [FN235]

In State v. Bruton, the defendant was convicted of grand larceny following a shoplifting incident. [FN236] At trial, the
court instructed the jury that it could consider evidence of the defendant's flight as a circumstance bearing on guilt.
"[FN237] After reviewing the record and finding insufficient evidence to support flight, the court concluded that the in-
struction was prejudicial. The court referred to the State's evidence as a "slender showing" and concluded that it permit-
ted the jury to speculate as to whether the defendant escaped or "simply and freely walked away from a disagreeable -
scene ...." [FN238] In State v. Thompson, the court rejected the State's argument that no prejudice had been shown and
reversed the conviction, concluding that "[t]he jury could not but be misled and confused by this instruction, which calls -
attention to matters upoh which there is no evidence." [FN239] - '

*317 The requirement of jury unanimity in cases in which there is evidence of multiple predicate crimes is conceptually
parallel to a rule requiring sufficient evidence to instruct a jury on the elements of a crime. The verdict in State v. Crane
turned on proof of assault as a predicate crime for second-degree murder. [FN240] Crane assigned error to the court's
failure to require a unanimous jury verdict on the count of second-degree murder--the predicate crime being assault.
[FN241] Other instructions permitted the jury to consider a number of events occurring on or between May 9 and ‘15, any
one of which could have served as the predicate crime for the charge of second-degree murder. [FN242] The error was
- ruled harmless, however, because "the only evidence pointing to the fatal assault was for a 2-hour period the afternoon of
May 15. Thus, the fact the jury was instructed to consider events occurring 'on or between' May 9 and 15 is harmless er-

ror." [FN243]

" The application of this factor has been anything but uniform. However, if the assumption is that juries deliberate in a lo-
-gical and rational fashion, then the assumption should also be that juries do not consider evidence which is not there,
even in the face of an instruction suggesting the contrary. ' : ‘

2. Tnstruction Under Review Is Erroneous but Iistructions as a Whole Are.
_ . S . Adequate '
Standard jury instructions inform jurors to consider the instructions as a whole and not to single out any one instruction.
"You should consider the instructions as a whole and should not place undue emphasis on any particular instruction or
part thereof." [FN244] In passing on an assignment of error based on an erroneous instruction, an appellate court assumes
that the jury does just that. This assumption, in turn, has implications for the harmless error analysis.

The doctrine which requires that instructions be considered as a whole has *318 2 long history in this state. In State v.
Hartley, the court set out the proposition and the doctrine's history: "This court has often stated that instructions must be
considered as a whole, and if, when so considered, they properly state the law and include all the elements which consti-
tute the ctime charged, they are sufficient, even though some of them may omit some gssential part." [FN245]

This factor is applied in both civil and criminal cases. In Ward v. Ticknor, the court erroneously instructed that "HIf
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either party is guilty of contributory negligence, such party cannot recover from the other, even though the other is guilty
of negligence." [FN246] Even a cursory reading of the instruction reveals the error. The trial court granted the plaintiff a
new trial. [FN247] The appellate court reversed, concluding that "[o]ther instructions given by the trial court, mentioned
hereinbefore, clearly and adequately instructed the jury on contributory negligence." [FN248]

Inconsistent instructions are not enough for reversible error. [FN249] The inconsistency must mislead the jury as to its
functions or responsibilities under the law. [FN250] Although a single instruction may have been an inaccurate statement
of the law, if others, or the instructions as a whole, correctly informed the jury of the applicable law, the error is harm-
less. Again, State v. Fernandez is illustrative. [FN251] The court there wrestled with an instruction which told the jury to
presume that every man intended the natural and probable consequences of his own acts. [FN252] The instruction viol-
ated the United States Supreme Court decision in Sandstrom v. Montana in that it relieved the State of the burden of
proving an element of the crime. [FN253] The court affirmed on the basis of harmless error, concluding among other
things that "[i]n the instant case, the instructions when considered as a whole told the jury that the State had the burden
of proving each of the elements of a crime beyond a reasonable doubt." [FN254] '

In State v. Bailey, the trial court had failed to give a specific burden of proof instruction requiring the State to prove pos-
session. [FN255] While noting that *319 a specific instruction should have been given, the court went on to conclude that
"[tJhe instructions told the jury that.the State had the burden of proving unlawful possession and that possession was not
unlawful if the defendant did.not know the drug was in his or her possession. Read as a whole, the instructions informed
the jury that the State had the burden of proving the absence of unwitting possession." [FN256] ‘

State v. Holt involved a challenge to an elements instruction which failed to define an essential element of the crime-
-lewd conduct. [FN257] The court concluded that the instruction was erroneous but went on to hold the error harmless in
light of other instructions which properly defined the key element. [FN258] Other unchallenged instructions adequately
-defined the missing element. [FN259] This principle has been reaffirmed in several recent cases, both civil and criminal.
[FN260] :

In sum, erroneous instructions will not be considered in isolation. If other individual instructions or the instructions as a
whole can be read to accurately inform the jury of the law, the error is harmless.

C. Factors Limited to Erroneous Admission or Exclusion of Evidence

Regardless of the announced standard of review for harmless error, Washington has a long history of ruling error harm-
less if the evidence admitted or excluded was merely cumulative, [FN261] This test for harmless error, like others dis-
cussed in this article, has been applied in both criminal and civil cases. The theory underlying this principle is that a ver-
dict should not be reversed based on the erroneous admission or exclusion of evidence if the fact sought to be established
has been established by other competent evidence. This test differs from the ovérwhelming untainted evidence test in that
" it focuses on particular evidence bearing upon an issue rather than the totality *320 of the evidence in the whole case.
The cumulative evidence test has previously been advanced by at least one other commentator as a third test for harmless
error. [FN262] ' ' '

The cumulative evidence test has been applied to a 9ariety of assignments of error relating to evidentiary issues in crim-
_ inal cases. For example, in State v. Wilson, the defendant attempted to introduce evidence justifying his apparent flight
from prosecution. [FN263] Following an offer of proof, the court erroneously refused to admit the testimony. [FN264]
The reviewing court concluded that the error was harmless because the evidence was cumulative: "An explanation of ap-
pellants' flight and suspicious conduct in connection therewith was before the jury...." [FN265]

The cumulative evidence test has been consistently applied in criminal cases despite changes in the traditional standards
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of harmless error. In State v. Griff, for example, two erroneously admitted eyewitness identifications were ruled harmless
in the face of other evidence, including the corroborated identification of a third prosecuting witness, on grounds they
were merely cumulative. [FN266] In State v. Nist, the defendant assigned error to the admission of statements he made
prior to being advised of his Miranda rights. [FN267] At issue was the identification and ownership of the automobile
used in an abduction and rape. [FN268] Prior to receiving Miranda warnings, the defendant admitted that the vehicle was
his and that, as far as he knew, no one else had driven it. [FN269] In addition to his testimony, other witnesses identified
Nist, his car by license number, and placed him in the car at times relevant to the assault. [FN270] The admission of the
un-Mirandized confession was therefore held to be "merely cumulative evidence consfitutin_g harmless error." [FN271]

State v. Slack also involved the admission of an admissible, albeit un-Mirandized, statement followed by the admission
of a legally inadmissible statement. [FN272] The court held admission of the second statement harmless because "it is
clear that the second statement was repetitive of the first and added nothing to the information which appellant had previ-
ously given to the *321 police." [FN273] In State v. Craig, the defendant assigned error to the trial court's refusal to grant
separate trials on the ground that Bruton required it. [FN274] A co-defendant's confession had been used to implicate
Craig. [FN275] Finding the error harmless, the court based its decision in part on the fact that "the story which [the co-
defendant] told on the witness stand was substantially the same as that told by the appellant” and noted that the erro-
neously admitted evidence was therefore cumulative. [FN276]

“The defendant in State v, Hartnell was prosecuted for delivery of a controlled substance. [FN277] The court admitted
several incriminating statements under the excited utterances exception‘to the hearsay rule. [FN278] However, the state-
ments were not spontaneous; did not fall within the exception, and were therefore improperly admitted. [FN279] Their
admission was held to be harmless based on other evidence documenting the same information: "From their own surveil-
lance of Asencio’s car and Hartnell's house, the police knew, and the jury was told, quite independently where Asencio
had gone on each occasion immediately after Vincent gave him money. Also, the prerecorded money was found on Hart-
- nell's person.”" [FN280] :

In State v. Johnson, the defendant assigned error to the trial court's refusal to permit cross-examination on a witness' pri-
or felony convictions. [FN281] The refusal, although error, was harmless because the witness had already been im-
peached by cross-examination regarding a conviction for a second-degree burglary for which he had served time in the
penitentiary. [FN282] Likewise, in State v. Rice, the defendant claimed a denial of his right to confrontation based on the
admission of a statement he gave to a police detective, [FN283] However, the statement contained the same information,
included in a *¥322 properly admitted. letter. Thus the information was largely cumulative. [FN284] On that basis, the
court concluded that the error in admission was harmless. [FN285]

The cumulative evidence rule has also been apphed in civil cases. In Allman Hubble Tugboat Co. v. Reliance Develop-
ment Corp., the court ruled that the erroneous admission of a letter was harmless. [FN286] "It appears from the record
that the letter was to the same general effect as Hunt's statement, and, even though improperly admltted it would not be
so harmful as to call for granting of a new trial." [FN287]

Recently in Havens v. C&D Plastics, Inc., the court reaffirmed that "[t]he exclusion of evidence which is cumulative or
has speculative probative value is not reversible error." [FN288] The court in Havens went on' to note that "[t] he evid-
ence need not be identical to that which is admitted; instead, harmless error, if error at all, results where evidence is ex-
cluded which is, in substance, the same as other evidence which is admitted.” [FN289] In _Feldmiller v. Olson, the court
assumed that testimony regarding the identification of the plaintiff's vehicle was inadmissible hearsay. [FN290] It con-
cluded the error was nonetheless harmless, citing the principle that "[e] rror in the admission of evidence is without pre-
judice when the same facts are established by other evidence." [FN291] In Brown v. Spokane County Fire Protection

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

A-44



31 GONZLR 277 ' Page 21
31 Gonz. L. Rev. 277
(Cite as: 31 Gonz. L. Rev. 277)

District 1, the court held harmless the erroneous admission of tape recordings on the basis that "the admission of the ob-
jectionable portion of the tape was not reversible error because the statements were merely cumulative ...." [FN292]

As with the other factors discussed in this article, the cumulative evidence factor applies regardless of the standard of re-
view applied (contribution or *323 overwhelming untainted evidence) or the type of error committed (constitutional or
nonconstitutional).

V. CONCLUSION
The doctrine of harmless error has been regularly criticized by both commentators and practicing lawyers on the grounds
that it represents an arbitrary exercise of judicial authority. The purpose of this article has been to identify additional un-
derlying factors which apparently (and appropriately) constrain and guide the appellate decision-maker's analysis in ar-
riving at the conclusion that error is or is not harmless. '

It is hoped that this article will generate both discussion and a more articulate and thoughtful dévelopment of the harm-
less error doctrine. If we can recognize other factors that influence the conclusion that error is harmless, lawyers and
judges should be able to predict with more certainty when error should be considered truly harmless.

[FNal]. Chief Judge, Washington State Court of Appeals, Division III; J.D., Gonzaga University Schoo! of Law; LL.M.,
University of Virginia; Fellow of the American College of Trial Lawyers; Associate of the American Board of Trial Ad-
vocates.

[FN1]. See State v. Vargus, 25 Was_h. App. 809, 817, 610 P.2d 1, 5 (1980) (Munson, J. concwring).

[FN2]. See State v. Pam, 30 Wash. App. 471, 477, 635 P.2d 766, 770 (1981) (Ringold, J., dissenting) ("Too often, with
.unreflecting alacrity, courts are inclined to dispose of difficult issues as 'harmless error."), aff'd, 98 Wash. 2d 748, 659
P.2d 454 (1983).

[FN3]. State v. Tharp, 96 Wash. 2d 591, 600, 637 P.2d 961, 965 (1981). A
[FN4). State v. Reid, 38 Wash. App. 203, 217, 687 P.2d 861, 870 (1984) (Ringold, J., dissenting).
{FNS5]. Id. ("In the case sub judice, however, the choice of methodology determines the outcome.").

[FN6]. See generally MONAHAN & WALKER, SOCIAL SCIENCE IN LAW: CASES AND MATERIALS 34 (1994)
(explaining different theorles of causation between events and outcomes).

[FN7]. State v, Finnegan, 6 Wash. App. 612, 622, 495 P.2d 674, 680 (1972) (quoting State v. Macon, 273 A.2d 1, 9 (N J.
1971)), cert. denied, 410 U.S. 967 (1973).

[FN8]. ROGER J. TRAYNOR, THE RIDDLE OF HARMLESS ERROR 13 (1970).

[FN9]. See State v. Robinson, 38 Wash. App. 871, 877, 691 P.2d 213, 218 (1984). Typical of the fact finding process en-
gaged in by an appellate court is the statement:

Applying those principles here, we do not believe that the jury would have found the State's case significantly less per-
suasive had the motel registration not been introduced into evidence; and it cannot be said that, within reasonable prob-
abilities, the result of the trial would have been materially more favorable to Tharp had his objection been sustained. We

therefore conclude that the error was harmless.
State v. Tharp, 27 Wash. App. 198, 211, 616 P.2d 693, 700 (1980), aff'd, 96 Wash. 2d 591, 637 P.2d 961 (1981)
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. [FN10]. 24 Wash. 2d 909, 917, 167 P.2d 986, 990 (1946).

[FN11]. Coppo v. Van Wieringen, 36 Wash. 2d 120, 121, 217 P.2d 294, 296 (1950) (citing Wash. Const. art. I, § 21);
U.S. Const. amend. VL ‘

[FN12]. See State v. Tyler, 77 Wash. 2d 726, 762, 466 P.2d 120, 140 (1970) (Rosellini, J., dissenting) ("It is not this
court which must be convinced of the appellant's guilt. It is the jury."), vacated in part, 408 U.S. 937 (1972). See also
TRAYNOR, supra note 8, at 23 ("Ordinarily an appellate court would have reasons for doubt, for there are no scientific
answers to the ultimate question whether the trier of fact was influenced by an error. How can anyone determine what
went on in the minds of another or of twelve others who served as triers of fact?"); Jonathan D. Casper et al., Juror De-
cision Making, Attitudes, and the Hindsight Bias, 13 LAW & HUM. BEHAV. 291 (1989).

[FN13]. See State v. Ng, 110 Wash. 2d 32, 43, 750 P.2d 632, 638 (1988) ( "The individual or collective thought pro-
cesses leading to a verdict 'inhere in the verdict' and cannot be used to impeach a jury verdict.") (citations omitted).

{FN14]. 71 Wash. 2d 372, 373, 428 P.2d 540, 542 (1967).
[FN15]. State v. Hazzard, 75 Wash. 5, 22, 134 P. 514, 5207 (1913)..

[FN16]. See Robinson, 24 Wash. 2d at 929, 167 P.2d at 995 (Steinért, I., dissenting) ("The jury must be credited with at
least a2 minimum amount of common sense.").

[FNI?]. State v. Evans, 96 Wash. 2d 1, 9, 633 P.2d 83, 88 (1981) (Brachtenbach, J., concﬁrring).
[FN18]. 27 Wash. 2d 336, 341, 178 P.2d 341, 344 (1947).

[FN19]. 1d. |

[FN20]. Id. (citing Rem. Rev. Stat. § 307).

[FN21]. Wash. Rev. Code § 4.36.240 (1994) provides: "The court shall, in every stage of an action, disregard any error
or defect in pleadings or proceedings which shall not affect the substantial rights of the adverse party, and no judgment
shall be reversed or affected by reason of such error or defect.” '

[FN22]. State v. Robinson, 24 Wash. 2d 909, 917, 167 P.2d 986, 990 (1946) (rejecting the harmless error rule). "A fair
trial implies among other things that the court exclude all evidence that has no material bearing on the case." Id. See also
Pat Delfino, Comment, The Harmless Constitutional Error Rule in Washington: What It Was, What It Is, and What It
Should Be, 20 GONZ. L. REV. 429, 431-32 (1984).

[FN23]. See TRAYNOR, supra note 8, at 4; Delfino, supra note 22, at 432.
[FN24]. See, e.g., Mackay v. Acorn, 127 Wash. Zd 302, 311, 898 P.2d 284, 288 (1995).
[FN25]. Britton, 27 Wash. 2d at 341, 178 P.2d at 344,

"[FN26]. See, e.g., State v. Oswalt, 62 Wash. 2d 118, 122, 381 P.2d 617, 619 (1963); State v. Fowler, 114 Wash. 2d 59,
63, 785 P.2d 808, 811 (1990); State v. Pam, 98 Wash. 2d 748, 754, 659 P.2d 454, 457 (1983); State v. Wanrow, 88
Wash. 2d 221, 237, 559 P.2d 548, 557 (1977).
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[FN27]. See State v. MacMaster, 113 Wash. 2d 226, 234, 778 P.2d 1037, 1042 (1989) (finding reversible error and re-
manding for a new trial). The court defined harmless error as follows:

‘When the record discloses an error in an instruction given on behalf of the party in whose favor the verdict was re-
turned, the error is presumed to have been prejudicial, and to furnish ground for reversal, unless it affirmatively appears
that it was harmless....

A harmless error is an érror which ... in no way affected the final outcome of the case.
1d. (citation omitted).

[FN28]. Britton, 27 Wash. 2d at 342, 178 P.2d at 344 (citations omitted).

[FN29]. WEBSTER'S ENCYCLOPEDIA UNABRIDGED DICTIONARY OF THE ENGLISH LANGUAGE 1517
(1989), '

[FN30]. Id. at 557.

[FN31].1d. at 7.

[FN32]. See discussion infra part IiI.B,

[FN33]. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stevens, J., concurring).

" [FN34]. 1 JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 21, at 929 (1983).

The preliminary hurdle to discussion of this topic is the question of whether it is possible to say anything meaningful
about the difference between harmless and prejudicial error. There are some who say that the difference is impossible to
define and that it is therefore largely pointless to try to articulate a test that describes the difference. However, the latter
view exaggerates the problem and misconceives what is entailed by a demand for an adequate description of the differ-
ence. A description of the difference between harmless and prejudicial error may supply useful and significant informa-
tion even if that description does not operate in all respects in the fashion of a self-executing formula and indubitably and
clearly prescribes specific results in specific situations. : :

Id. (citing 21 CHARLES A. WRIGHT & KENNETH W. GRAHAM, Ir., FEDERAL PRACTICE AND PROCEDURE §
5035, at 172 (1977) ("The distinction between harmless error and reversible error is all but impossible to define.")). ‘

[FN35]. Love v. Alaska, 457 P.2d 622, 629 (Alaska 1969). _

A formal statement of legal rules is of little value unless we know the methods by which those rules operate in prac-
tice. What matters pragmatically is only the portion of the former rule that survives after the judicial apparatus has done
its work. o

The application of the harmless error rule in a given case is a broad act of judgment, with all that the term implies. It is
not easy to express in mechanistic verbal formulae a rule comprehending the many factors which motivate that act of
judgment. The interplay of impression and analysis, the experience and legal philosophy of the judge, the necessity to
balance between competing interests, and a detailed consideration of the actualities in each case, all contribute inevitably
to the result. ' ' B '

- Id.

[FN36]. See, e.g., State v. Riggins, 34 Wash. App. 463, 662 P.2d 395 (1983). In Riggins, the court cited the Britton
definition: "[H]armless error is an error which is trivial, or formal, or merely academic, and was not prejudicial to the
substantial rights of the party assigning it, and in no way affected the final outcome of the case...." Id. at 466, 662 P.2d at
397 (quoting Britton, 27 Wash. 2d at 341, 178 P.2d at 343). The court then asserted the presumption that "[w]hen the re-
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cord discloses an error in an instruction given on behalf of the party in whose favor the verdict is returned, the error is
presumed to have been prejudicial and to furnish ground for reversal 'unless it affirmatively appears that it was harm-
less.” 1d. (citation omitted). After a discussion of both the contribution test and the overwhelming untainted evidence
test, the court concluded the error under consideration was harmless beyond a reasonable doubt under either test and did
not affect the outcome of the case, in any event. Id, at 467, 662 P.2d at 397-98. Which principle of law from this smor-
gasbord dictated the conclusion that error was harmless? )

[FN37]. »Sée State v. Evans' 96 Wash. 2d 1, 6-10, 633 P.2d 83, 86-88 (1981) (BrachtenBach, 1., concurring).

[FN38]. State v. Johrison, 100 Wash. 2d 607, 621, 674 P.2d 145, 154 (1983), overruled by State v. Bergeson 105 Wash.
2d 1,711 P.2d 1000 (1985). :

"[FN39]. 1d. at 620-22, 674 P.2d at 153-55.

[FN40]. Perhaps the majority of cases suggest the overwhélming evidence test is proper. See, e.g., Milton v. Wainwright,
407 U.S. 371, 372-73 (1972); Schneble v. Florida, 405 U.S. 427, 430 (1972). Others suggest the contrrbutlon test. See,
e.g., Price v. Georgia, 398 U. S 323 (1968) .

[FN41] 104 Wash. 2d 412,426,705 P.2d 1182 1191 (1985), cert. denied, 475 U.S. 1020 (1986).

[FN42]. See State v. Jones, 101 Wash. 2d 113, 125, 677 P.2d 131, 139 (1984), overruled sub nom. State v. BroWn, 113
Wash. 2d 520, 782 P.2d 1013 (1989), opinion corrected by 787 P.2d 906 (Wash. 1990). '

‘ [FN43]. Guloy, 104 Wash. 2d at 426, 705 P.2d at 1191.

[FN44]. See discussion infra part ITI1.C.
[FN45]. Guloy, 104 Wash. 2d at 426, 705 P.2d at 1191.

[FN46]. Id. Before and after Guloy, verdicts in both civil and criminal cases have been affirmed on the basis that over-
whelming untainted evidence supported the verdict. See, e.g., State v. Fowler, 114. Wash. 2d 59, 64, 785.P. 2d 808, 812
(1990) ("Based on the ‘overwhelming evidence from both sides regarding the gun, Fowler would have been found armed

- with a deadly weapon beyond a reasonable doubt even if the jury had been properly instructed. The error was harmless
.beyond a reasonable doubt."”); State v. Hall 95 Wash, 2d 536, 541, 627 P.2d 101, 104 (1981) (holding that, despite in-

structional error, there was simply no reasonable inference contrary to the facts establishing guilt); State v. Rogers, 83
Wash. 2d 553, 556, 520 P.2d 159, 156 (holding the conviction must stand because of uncontroverted testimony despite
an error in instructing the jury), cert. denied, 419 U.S. 1053 (1974); State v. Nist, 77 Wash. 2d 227, 235, 461 P.2d 322,
327 (1969) (finding overwhelmmg untainted evidence to support the defendant's conviction); State v. Bockman, 37
Wash. App. 474, 484, 682 P.2d 925, 933 (1984) (holding trial court's error in not giving a limiting instruction on weight
of evidence was harmless given the abundant corroborating evidence); State v. Jones, 22 Wash. App. 506, 512, 591 P.2d ‘
816, 81920 (1979) (finding overwhelming documentary evidence as well as defendant's own incriminating admissions
leave no doubt of guilt); State v. Burnham, 19 Wash. App. 442, 446,576 P.2d 917, 919 (1978) (holding a jury instruction
harrnless error because the jury could arrive at no other result).

[FN47]. 55 Wash. 365, 368-69, 104 P. 632, 634 (1909) (Even if the ‘instructions given by the tiial judge were erroneous,
it was harmless error "for the overwhelming weight of the testimony presented by the plaintiff....").

[FN48]. 63 Wash. 476, 480, 115 P.2d'1047, 1049 (1911), affd, 66 Wash. 617, 119 P. 1116 (]912) (citation omitted).
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[FN49]. WASH. SUP. CT. R. 56(c) (setting forth the standard "that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.") (emphasis added).

[FN50]. State v. Nist, 77 Wash. 2d 227, 234, 461 P.2d 322, 326 (1969) (citing Harrington v. California, 395 U.S. 250
(1969)). :

[FN51]. 13 Wash. App. 421, 425-26, 535P.2d 843, 846 (1975), aff'd, 88 Wash. 2d 211, 558 P.2d 188 (1977).
{FN52]. 20 Wash. App. 46, 52, 579 P.2d 957, 960 (1978).
[FN53]. 17 Wash. App. 809 815, 565 P.2d 440, 443 (1977), rev. denied, 89 Wash. 2d 1015 (1978).

[FN54]. 114 Wash 2d 59, 63-64, 785 P.2d 808, 811-12 (1990) (citing State v. McHenry, 88 Wash. 2d 211, 558 P.2d 188
(1977)).

[FN55]. Id. at 64, 785 P.2d at 812.

[FN56] Nist, 77 Wash. 2d 227 461 P.2d 322 (affirming conviction); Markovwh 17 Wash. App. 809 565 P.2d 440
(affirming conviction).

[FN57]. 386 U.S. 18 (1967) (holding that in order for error to be held harmless in a state criminal case, the reviewing
court must be satisfied beyond a reasonable doubt that the error did not contribute to conviction).

[FNS8]. Nist, 77 Wash. 2d at 235, 461 P.2d at 327.

[FN59j. McHer;ry, 13 Wash. App. at 425-26, 535 P.2d at 846.

[FN60]. Setzer, 20 Wash. App. at 51-52, 579 P.2d at 960. |

[EN61]. Markovich, 17 Wash. App. at 815, 565»P.'2d at 443,

[FNG62). Fowler, 114 Wash. 2d at 65, 785 P.2d at 812.

[FN63]. 115 Wash. 24708, 731 801 P.2d 948, 960 (1990) (Utier, J., dissenting).

{FN64]. Criticism of the overwhelmmg untainted evidence test has been summarized as follows:

1. An appellate court using the overwhelming evidence test usurps the jury's function far more significantly than an
appellate court limiting its inquiry to an examination of the error.

2. The overwhelming evidence test disparages the notion that constitutional protection is due all citizens, the gullty as
well as the innocent.

3. Findings of harmlessness under the overwhelming eVIdence test are much less subject to judicial review than find-
ings of harmlessness under the first approach.
Martha A. Field, Assessing the Harmlessness of Federal Constitutional Error--A Process in Need of a Rationale, 125 U.
PA.L.REV, 15, 33 (1976).
An additional problem with the overwhelming untainted evidence rule, indeed a problem with the harmless error rule
generally, is that it provides no incentive for litigants (particularly the state in criminal cases) to avoid introducing error
with questionable evidence, erroneous instructions, or prosecutorial misconduct.
Still another conceptual flaw with the overwhelming untainted evidence test is that, as applied, it contradicts the basic
jury charge that a jury must acquit the defendant if there is a reasonable doubt of the defendant's guilt. See WASH. PAT-
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TERN JURY INSTR. CRIM. § 4.01, at 65 (2d etl. 1994). Tainted evidence can be disregarded as harmless error instead
of being considered as a basis for finding reasonable doubt. ’

[FN65]. This state, like most other federal and state jurisdictions, has usually approached the two generally accepted tests
for harmless error-- contribution and overwhelming untainted evidence--as an either/or analysis. See, e.g., State v. Guloy,
104 Wash. 2d 412, 426, 705 P.2d 1182, 1191 (1985), cert. denied, 475 U.S. 1020 (1986). The court in State v. Johnson,
however, viewed them as alternatives dependent upon the facts presented to the court: '

In determining whether the defendant would or would not have been convicted, but for the error committed, two dis—
tinctly different situations can exist. : : ‘

The evidence of guilt can be so conclusively proven by competent ev1dence that no other rational conclusion can be
reached except the defendant is guilty as charged.... ’

Alternatively, due to the particular situation in which the claimed error arose, the court may be able to say there is no’

reasonable possibility the evidénce complained of might have contributed to the conviction. State v. Jefferson, 74 Wash. . .

2d 787, 793, 446 P.2d 971 (1968). This case fits within the rule stated in Jefferson.
1 Wash. App. 553, 555-56, 463 P.2d 205, 206 (1969), rev. denied, 78 Wash. 2d 992 (1970).

' [FN66] See State v. Robinson, 24 Wash. 2d 909, 917, 167 P.2d 986 990 (1946).

[FN6‘7] See State v. Evans, 96 Wash. 2d 1, 10 633 P.2d 83 88 (1981) (Brachtenbach J., concurring).

Our cases have been flawed by similarly confusing inconsistency. Shortly after Harrington was decided we character-
ized that case as holding that a constitutional error "may be held harmless if there is 'overwhelming' untainted evidence
to support the conviction." State v. Nist, 77 Wash. 2d 227, 234, 461 P.2d 322 (1969). Two years later we cited none of
the applicable Supreme Court cases and arguably employed a probability test in a case involving comment on defendant's
silence. State v. Gibson, 79 Wash. 2d 856, 861, 490 P.2d 874 (1971). In a later case involving comment on silence we
~ appeared to intermingle in an unclear fashion the overwhelming untainted evidence test and Gibson's probability test.
State v. Fricks, 91 Wash. 2d 391, 396-97, 588 P.2d 1328 (1979). In a recent case we cited Chapman’s rule that a constitu-
tional error must be harmless beyond a reasonable doubt, and refused to hold the error harmless because the court was -
unable to conclude that the error ™in no way affected the final outcome of the case." State v. Stephens, 93 "Wash. 2d 186,
191, 607 P.2d 304 (1980). This quotation is arguably consistent with the contrlbutlon test.
1d; see also State v. Robinson, 38 Wash. App. 871, 877, 691 P.2d 213, 218 (1984), rev. denied, 103 Wash. 2d 1015
(1985).. : .

[FN68]. State v. Handran, 113 Wash. 2d 11 16-17, 775 P,2d 453, 456 (1989) (explammg that courts have developed two
alternative approaches in determining whether constitutional error is harmless: the contribution test and the overwhelm-
ing evidence test).

- [FN69]. 104 Wash. 2d 412 705 P.2d 1182 (1985), ceit. dcmed 475 U S. 1020 (1986), see a]so discussion supra part
IL.B.2.

[FN701. See State v. Jones, 101 Wash. 2d 113, 125, 677 P.2d 131,.139 (1984) ("We need not decide in this case which of
these tests is most appropriate as we find, under either test, the evidence of prior convictions is harmless error in J ones
and not harmless error in Young."); State v. Belmarez, 101 Wash. 2d 212, 218, 676 P.2d 492, 495 (1984) (finding error
not harmless under either test); State v. Johnson, 100 Wash. 2d 607, 621, 674 P.2d 145, 154 (1983) (ﬁndmg error harm-
. less under either test). :

.[FN71]. 25 Wash: App. 809, 812-15,610P.2d 1, 3-4 (1980) (discussing the following cases: State v. Redwine, 23 Wash.
2d 467, 471, 161 P.2d 205, 207 (1945) (stating a jury would probably not have rendered a different verdict); Chapman v.
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California, 386 U.S. 18, 24 (1967) (holding that the court's comment was harmless beyond a reasonable doubt); State v.
Martin, 73 Wash. 2d 616, 627, 440 P.2d 429, 437 (1968) (finding where defendant's guilt is conclusively proven by com-
petent evidence, and no other rational conclusion can be reached, conviction should not be set aside because of unsub-
stantial errors); Harrington v. California, 395 U.S. 250, 251, 254 (1969) (stating a year after Chapman, court referred
specifically to the Chapman rule and affirmed it, but referred to overwhelming evidence of guilt); State v. Finnegan, 6
Wash. App. 612, 621, 495 P.2d 674, 679-80, rev. denied, 81 Wash. 2d 1001 (1972), cert. denied, 410 U.S. 967 (1973)
(quoting Chapman and stating the test of constitutional error would be the same, but then quoting from State v. Mack, 80
Wash. 2d 19, 490 P.2d 1303 (1971), which referred to Martin, which omitted any mention of the Chapman rule; the court
was also unable to find a distinction in the rule expressed in Martin and Chapman); State v. Spencer, 9 Wash. App. 95,
97, 510 P.2d 833, 834-35 (1973) (stating the court reverted specifically to the rule as stated in Chapman, but cited Martin
as authority); State v. Haynes, 16 Wash. App. 778, 786, 559 P.2d 583, 589, rev. denied, 88 Wash. 2d 1017 (1977)
(stating the error was harmless beyond a reasonable doubt when viewed in the light of other "overwhelming" evidence to
convict) (citing Chapman, 386 U.S. 18); Nist, 77 Wash. 2d at 235, 461 P.2d at 327 (stating there is overwhelming untain-
ted evidence; there is no reasonable doubt that absence of certain evidence would not have affected the outcome of the
trial) (citing Martin, 73 Wash. 2d 616, 440 P.2d 429 (a post-Chapman case)); Seattle v. Wakenight, 24 Wash. App. 48,
52, 599 P.2d 5, 7 (1979) (holding evidence properly admitted established beyond a reasonable doubt the defendant was
guilty of the offense); State v. Burri, 87 Wash. 2d 175, 182, 550 P.2d 507, 512 (1976) (finding an error of constitutional
proportions will not be held harmless unless the appellate court is "able to declare a belief that it was harmless beyond a
reasonable doubt."); State v. Fricks, 91 Wash. 2d 391, 396, 588 P.2d 1328, 1332 (1979) (stating the court appears to re-
vert to the pre-Chapman and pre-Martin rule and cannot say if evidence was excluded, "the jury would probably not have
rendered a different verdict")).

[FN72]. See Franks v. Department of Labor & Indus., 35 Wash. 2d 763, 772,'215 P.2d 416, 423 (1950) (reviewing an ap-
peal from an order granting a new trial based on an erroneous instruction, the court concluded that “[t}he trial court was
in a better position than are we to determine the effect which the erroneous instructions may have had upon the jury");
Zwink v. Burlington Northern, Inc., 13 Wash. App. 560, 568, 536 P.2d 13, 19 (1975) (affirming the trial court's denial of
a motion for a new trial based upon an erroneous instruction). In the criminal context, see State v. Bartholomew, 56
Wash. App. 617, 624-25, 784 P.2d 1276, 1280 (1990) (remanding to the trial court for consideration whether admission
of certain evidence was proper and, if not, whether the error should be classified as harmless); State v. Taylor, 22 Wash. o
App. 308,319, 589 P.2d 1250, 1256, rev. denied, 92 Wash. 2d 1013 (1979) (affirming the trial court's denial of a new tri- '
al motion by stating: "It necessarily follows that the judge should not order a new trial every time he is unable to charac-
terize a nondisclosure as harmless under the customary harmless-error standard ... [The trial judge was fully cognizant
of the appropriate standard to be applied. He reviewed the relevant evidence ....").

[FN73]. See, e.g., State v. Thomas, 110 Wash. 2d 859, 863, 757 P.2d 512, 514 (1988) ("It is not a question of some pos-
sibility and not a question of a remote probability. Rather it must involve a reasonable probability. Connected to that
must be a determination whether the omitted instruction materially affected the outcome.") (emphasis added), State v.
Rogers, 83 Wash. 2d 553, 557 520 P.2d 159, 161, cert. denied, 419 U.S. 1053 (1974) ("Error cannot be regarded as

* harmfil so as to require reversal unless, within reasonable probabilities, had the error not occurred, the result mi ight have

been materially more favorable to the one complaining of it.") (emphasis added) (citation omitted); State v. Webb, 64
Wash. App. 480, 488, 824 P.2d 1257, 1262 (1992) ("Error that is not of constitutional magnitude is harmless unless there'
is a reasonable probability, in light of the entire record, that the error materially affected the outcome of the trial.")
(empha51s added) (citation omitted).

[FN74]. See, e.g., State v. Wanrow, 88 Wash. 2d 221, 237, 559 P.2d 548, 557 (1977) (reversing the conviction and re-
jecting the State's argument that the error was harmless, the court relied on the presumption that erroneous instructions
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are prejudicial, and harmless error is limited to that which is "trivial, or formal, or merely academic ... and in no way af-
fected the final outcome of the case.") (quoting State v. Golladay, 78 Wash. 2d 121, 139, 470 P.2d 191, 202 (1970))
(emphasis added); State v. Caldwell, 94 Wash. 2d 614, 618, 618 P.2d 508, 510-11 (1980) (holding error is harmless only
if it in no way affected the final outcome of the case). '

[FN75]. Caldwell, 94 Wash. '2& at 618, 618 P.2d at 511 (citation omitted).

[FN76]. State v. Bythrow, 114 Wash. 2d 713, 722 n.4, 790 P.2d 154, 158 n.4 (1990) ("Only if the outcome of the trial
would have been different had the errors not occurred is the error deemed reversible error. In making such a determina-
tion, the court obviously looks to the strength of the State's evidence.") (citation omitted).

[FN77]. State v. Boyd, 29 Wash. App. 584, 588, 629 P.2d 930, 933 (1981) (quoting United States v. Goldberg, 582 F.2d
483, 489 (9th Cir. 1978), cert. denied, 440 U.S. 973 (1979)). See also State v. Johnson, 1 Wash. App. 553, 556, 463 P.2d .
205, 206 (1969) (citing State v. Jefferson, 74 Wash. 2d 787, 793, 446 P.2d 971, 974 (1968)) ("[T]here was no reasonable
possibility that the evidence complained of might have contributed to the conviction.").

[FN78]. State v. White Eagle, 12 Wash. App. 97, 100, 527 P.2d 1390, 1392 (1974) (quoting Schneble v. Florida, 405 -
U.S. 427 (1972)). See also State v. Rogers, 83 Wash. 2d 553, 557, 520 P.2d 159, 161, cert. denied, 419 U.S. 1053 (1974)
(concluding, despite the error, that the average juror would not have "found the prosecutor's case significantly less per-
suasive had the jury not been instructed on the statutory presumption of the defendant's specific intent to kill."); State v.
. Gollaway, 14 Wash. App. 200, 203, 540 P.2d 444, 447 (1975) ("The evidence of the possession of amphetamines on
Gollaway's person was overwhelming and not significantly less persuasive without the evidence of the additional
amphetamines found in-his car."); State v. Odom, 8 Wash. App. 180, 188, 504 P.2d 1186, 1190 (1973) (holding that des-
pite the error in instructions, "the minds of an average juror would not have found the prosecution's case significantly
less persuasive had the instruction been presented to the jury in a more restrictive form and had the jury been admonished
"not to utilize the statutory presumption as a basis to find in the defendant a specific intent to kill the alleged victims"),
~ aff'd in part, rev'd in part, 83 Wash. 2d 541, 520 P.2d 152, cert. denied, 419 U.S. 1013 (1974).

[FN79]. See State v. Nist, 77 Wash. 2d 227, 235, 461 P.2d 322, 327 (1969) ("[1]f there was error in allowing the defend-
ant's admission of ownership of the car before the constitutional warnings were given, it was merely cumulative evidence
constituting harmless error.”); State v. Johnson, 12 Wash. App. 548, 551, 530 P.2d 662, 665 (1975) ("Even if error exists -
because discretion has been abused, the error will not be reversible unless 'within reasonable probabilities, had the error
not occurred, the result might have been materially more favorable to the one complaining of it."") (citation omitted);
State v. Smith, 3 Wash. 2d 543, 551, 101 P.2d 298, 301 (1940) ( "Assuming that the statements made to Officers
Sweeney and Brower could not be considered as part of the res gestae, and that therefore it was error to allow these wit- -
nesses to testify that the complamlng witness told them the name of the man who assaulted her was 'Ed,' still we think it
was harmless error...."). ’
Other cases, regardless of the announced standard of review, adopt the same approach See, e.g., State v. Rice, 120 Wash.
2d 549, 569, 844 P.2d 416, 426 (1993); State v. Webb, 64 Wash. App. 480, 489, 824 P.2d 1257, 1262 (1992); State v.
Koepke, 47 Wash. App. 897, 908, 738 P.2d 295, 301 (1987); State v. Carlin, 40 Wash. App. 698, 703, 700 P.2d 323, 326

(1985); State v. Vargus, 25 Wash. App. 809, 812- 13,610P.2d 1,3 (1980), State v. Miner, 22 Wash. App. 480, 486, 591

P.2d 812, 816 (1979).

[FN80]. See State v. Wanrow, 88 Wash. 2d 221, 237, 559 P.2d 548, 557 (1977); Franks v, Department of Labor & In-
dus., 35 Wash. 2d 763, 773, 215 P.2d 416, 423 (1950). '

[FN81]. See Gray v. Washington Water Power Co., 30 Wash. 665, 670-71, 71 P. 206, 208 (1903).
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[FN82]. See State v. Robinson, 38 Wash. App. 871, 876, 691 P.2d 213, 217 (1984); State v. Stephens, 93 Wash. 2d 186,
190-91, 607 P.2d 304, 306 (1980); State v. Burri, 87 Wash. 2d 175, 181, 550 P.2d 507, 512 (1976).

[FN83]. Bradley v. S. L. Savidge, Inc., 13 Wash. 2d 28, 39, 123 P.2d 780, 785 (1942).

[FN84]. Id.

[FN85]. Id. at 38, 123 P.2d at 785 (quoting Beeman v. Puget Sound Traction Light & Power Co., 79 Wash. 137, 139, 139

_P. 1087, 1088 (1914)).

[FN86]. It has been suggested that presumptions in capital cases are stronger because they should be weighted heavily in
favor of the defendant. State v. Tyler, 77 Wash. 2d 726, 762, 466 P.2d 120, 140 (1970) ("This is a capital case and the
presumption should not be indulged that any error which occurred was harmless error.") (Rosellini, I., dissenting), va-

cated in part, 408 U.S. 937 (1972). _

[FN87]. See State v. Swan, 114 Wash. 2d 613, 657, 790 P.2d 610, 633 (1990), cert. denied, 498 U.S. 1046 (1991).
[FN88]. 31 Wash. 380, 384, 72 P. 79, 80 (1903). .
[FN89]. I.d' at 382, 72 P at 80 (emphasis added).

[FN90]. Id. at 382-83, 72 P. at 80.

[FN91]. Id. at 384, 72 P. at 0.

[FN92].1d.

[FN93]. Gallagher, 31 Wash. at 383-84, 72 P. at 80.

[FN94]. 27 Wash. 2d 336, 178 P.2d 341 (1947).

[FN95]. 1d. at 341, 178 P.2d at 344.

[FN96]. Id. at 342, 178 P.2d at 344.

[FN97]. Id.

[FN98]. See State v, Sykes, 2 Wash. App. 929, 932, 471 P.2d 138, 140 (1970) (holding the instruction on tHe presump-
tion of intent is harmless error because the entire defense was based upon an alibi; the intent to commit a crime was not

disputed).

[EN99]. See, e.g., State v. Savage, 22 Wash. App. 659, 591 P.2d 851.(1979), rev'd, 94 Wash. 2d 569, 618 P.2d 82 (1980).
In a second-degree murder trial, the jury was instructed that "[i]f and when the evidence shows that one person assaulted
another violently with a dangerous weapon likely to kill, and which in fact did kill the person attacked, such evidence
gives rise to a presumption that the assailant intended death or great bodily harm." Id. at 664, 591 P.2d at 854. While not
clearly ruling on the propriety of the instruction, the court concluded that any error was harmless because the issue ad-
dressed by the instruction was not in controversy. "Indeed, the whole defense was pointed at establishing not that the de-
fendant did not intend to kill her husband, but that she did so in self-defense.” Id. at 663, 591 P.2d at 854.
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[FN100]. 95 Wash. 2d 536, 627 P.2d 101 (1981).
[EN101]. Id. at 537, 627 P.2d at 102.

[FN102]. Id. at 538, 627 P.2d at 102.

[FN103]. Id.

[FN104]. I1d. at 539, 627 P.2d at 103.

‘[FN105]. Hall, 95 Wash. 2d at 539, 627 P.2d at 103

[FN106]. Id. at 540, 627 P.2d at 103.

[FN107]. Id.

[FN108]. 29 Wash. App; 278, 628 P.2d 827, rev. denied, 96 Wash. 2d 1003, modified, 640 P.2d 731 (Wash. App. 1981).
But see Sandstrom v. Montana, 442 U.S. 510 (1979) (holding the instruction dénied the defendant due process of law and
was unconstitutional regardless of whether the jury interpreted it as a burden-shifting presumption or a conclusive pre-
sumption). : ‘

- [FN109). Fernandez, 29 Wash. App. ét 281, 628 P.2d at 828. See also In re Haverty, 101 Wash. 2d 498, 505, 681 P.2d . -

835, 840 (1984) (finding harmless error despite an erroneous instruction that required a finding of intent from breaking
and entering). "The record shows that the issue of intent was not contested at trial; the defense focused on the issue of

identification." Id.

[FN110]. State v. Rivas, 49 Wésh; App. 677, 682, 746 P.2d 312, 315 (198'7) (holding it was harmless error not to specify
and define the crimes intended because the crimes intended by the defendant were not at issue). See also In re Haverty,
101 Wash. 2d at 505, 681 P.2d at 840. ' ‘

[FN111]. 55 Wash. App. 494, 499, 781 P.2d 892, 895 (1989).

[FN112]. 1d.

[FN113]. Id. See also State v. Smith, 56 Wash. App. 909,,914', 786 P.2d 320, 323 (1990) ("Failure to instruct the jury as

to the intent element of a crime may be harmless error, but only if the defense theory of the case does not involve the ele-
ment of intent (for example, misidentification).”) (citation omitted); State v. Jackson, 62 Wash. App. 53, 60, 813 P.2d
156, 160 (1991) ( "[TThe rule is that failure to instruct the jury as to the intent element of a crime can be harmless error
only if the defense theory of the case does not involve the element of intent."). '

tFN;.M]. 65 Wash. App. 681, 829 P.2d 241, rev. denicd, 120 Wash. 2d 1003, 838 P.2d 1143 (1992).
[FN115]. Id. at 683, 829 P.2d at 242. | '
[FN116]. Id. at 684, 829 P.2d at 243.

[FN117]. Id. at 685, 829 P.2d at 243.

[FN118].1d.
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[FN119]. Garcia, 65 Wash. App. at 686, 829 P.2d at 244.
[FN120]. 1d. at 688, 829 P.2d at 244-45.

[FN121]. See State v. Stephens 93 Wash. 2d 186, 190, 607 P.2d 304, 306 (1980) (stating Washington requires jury ver-
dicts in criminal cases to be unammous)

[FN122]. State v. King, 75 Wash. App. 899, 902, 878 P.2d 466, 468 (1994), rev. denied, 125 Wash. 2d 1021, 890 P.2d
463 (1995).

[FN123]. 115 Wash. 2d 60, 794 P.2d 850 (1990).

|[FN1241. 1d. at 63, 794 P.2d at 852.

[FN125]. 1d. at 68, 794 P.2d at 854.
[FN126]. 1d. at 66-68, 794 P.2d at 853-54.

[FN127]. Id. at 69, 794 P.2d at 854,

[FN128]. Camarillo, 115 Wash. 2d at 70, 794 P.2d at 855.
[FN129]. 1d. at 73, 794 P.2d at 857 (Utter, J., concurring).
[FN130]. 145 Wash. 227, 259 P. 395 (1927).

[FN131]. Id. at 229, 259 P. at 396.

[FN132]. Id.

[FN133]. 22 Wash. App. 308, 319, 589 P.2d 1250, 1256 (1979).

[FN134]. Id. at 317-18, 589 P.2d at 1255.

[FN135]. 1d. at 319, 589 P.2d at 1256.

[FN136]. 41 Wash. App. 813, 706 P.2d 647 (1985).

[FN137]. 1d. at 818, 706 P.2d at 651.

[FN138]. 46 Wash. App. 672, 673, 731 P.2d 1133, 1134 (1987), affd, 109 Wash. 2d 760, 748 P.2d 611 (1988).

[FN139]. 101 Wash. V2d 664, 706, 683 P.2d 571, 596 (1984) (presenting evidence to the jury that the defendant possessed
a legal weapon, which allowed the jury to draw adverse inferences and was therefore irrelevant and highly prejudicial),
cert. denied, 486 U.S. 1061 (1988).

[FN140]. Hancock, 46 Wash. App. at 682 n.11, 731 P.2d at 1139.n.11.
[FN141]. 17 Wash. App. 809, 815, 565 P.2d 440, 443 (1977).

[FN142]. Hancock, 46 Wash. App. at 681-82, 731 P.2d at 1138-39.
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[EN143]. 105 Wash. 349, 177 P. 799 (1919).
[FN144]. Xd. at 354, 177 P. at 801.

[FN145]. Id. at 350, 177 P. at 799.

[FN146]. Id. at 354, 177 P. at 801.

[FN147]. Id.

[FN148]. 13 Wash. App. 473, 535 P.2d 854 (1975).
[FN149]. Id. at 476, 535 P.2d at 856 (emphasis added).
[FN150]. Id. at 477-78, 535 P.2d at 857.

[FN151]. Id. at 478, 535 P.2d at 857.

[FN152]. Id. |

[FN153]. 18 Wash. App. 45, 47, 566 P.2d 944, 945 (1977).
[FN154). 23 Wash. App. 473, 474, 596 P.2d 297, 298 (1979).
| [FN155). Id. at 475-76, 596 P.2d at 299.

[FN156]. Id. at 476, 596 P.2d at 299 (footnotes omitted).

[FN157]. 26 Wash. App. 876, 878, 614 P.2d 245, 247 (1980) (defining knowledge: "[H]e has information which would
lead a reasonable man in the same situation to believe that facts exist which facts are described by a statute defining-an
offense.”) (quoting Wash. Rev. Code § 9A.08.010(1)(b)).

[FN158]. 93 Wash. 2d 510,610 P.2d 1322 (1980) (holding that having two possible mterpretat]ons of the statutory defin-
ition of knowledge was unconstltutxonal and inconsistent with the statutory scheme).

[FN159]. Ticeson, 26 Wash. App. at 879, 614 P.2d at 247-48 (citations omltted)
[FN160]. 34 Wash. App 463, 662 P. 2d 395 (1983).
[FN161]. Id. at 467, 662 P.Zd at 397.

[FN162]. Id., 662 P.2d at 398. See also Connor v. Skagit Corp., 99 Wash. 2d 709, 717-18, 664 P.2d 1208, 1213 (1983)
(holding that an instruction which required only that a reasonable person know of a dange’r in order to invoke the as-
sumption of risk doctrine is harmless error because the jury returned a general verdict for the defendants and therefore
did not reach the issue of damages). '

[FN163]. 101 Wash. 2d 498, 498, 681 P.2d 835, 836 (1984) (¢iting Sandstrom v. Montana, 442 U.S. 510 (1979)). The
burden of proof for establishing harmless error is the same in federal courts for both direct and collateral review. Rose v.
_Clark, 478 U.S. 570 (1986). That is not, however, the case in this state. On collateral review the burden is shifted to the
petitioner to establish that the error was not harmless or prejudicial. In re Hagler, 97 Wash: 2d 818, 826, 650 P.2d 1103
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(1982). In Haverty, the court required that the petitioner show "the constitﬁtiona] errors worked to his 'actual and sub-
stantial prejudice.”™ 101 Wash. 2d at 504, 681 P.2d at 839. Because personal restraint petitions involve state procedure or
state law, the less onerous federal burden does not apply In re Mercer, 108 Wash. 2d 714, 719, 741 P.2d 559, 561

(1987).

[FN164]. 101 Wash. 2d at 506, 681 P.2d at 840. Instructlon 7 provided in part: "If a person is intoxicated to such a de-
gree that he is not capablc of forming a specific intent to commit a crime, he cannot be guilty of any crime of which a
specific intent is a necessary element.” Id.

[FN165]: State v. Fowler, 114 Wash. 2d 59, 65, 785 P.2d 808, 812 (1990).

[FN166]. 95 Wash. 2d 799, 805-06, 631 P.2d 376, 380 (1981) (citing Bruton v. United States, 391 U.S. 123 (1968},
where the Supreme Court held that the appellant was denied his constitutional right of confrontation because a co-
defendant who had confessed and implicated the appellant and whose confessmn was introduced in.evidence did not take
the stand and could not be cross-examined).

[EN167]. 1d. at 808, 631 P.2d at 381.
[FN168]. 19 Wash. App. 709, 71\2 n.3, 578 P.2d 43, 45 n.3 (1978) (quoting instruction 9).
[FN169]. Id. at 713, 578 P.2d at 46.

[FN170]. A defendant is entitled to a lesser included offense instruction if each element of the lesser offense is a neces-
sary element of the offense charged and the evidence supports an inference that the lesser crime was committed. See
State v. Speece, 115 Wash. 2d 360, 362, 798 P.2d 294, 295 (1990); State v. Hurchalla, 75 Wash. App. 417, 421-22, 877
P.2d 1293, 1295- 96 (1994) (citing State v. Dav15/,121 Wash. 2d 1, 846 P.2d 527 (1993), for the proposition that the less-
er crime must be committed in all instances in which the greater crime is committed).

[FN171]. 46 Wash. App. 292, 730 P.2d 706 (1986), modiﬁgd, 737 P.2d 670 (Wash. App. 1987).
[FN172]. Id. at 296, 730 P.2d at 709. |

[FN173]. Id. at 297, 730 P.2d at 710 (citing People v. Ramkeesobon, 702 P.2d 613, 616, (Cal. 1985)).
[FN174]. Id. at 295-96, 730 P.2d at 709. . |
[FN175]. 1d. at 296, 730 P.2d at 709.

[FN176]. Hansen, 46 Wash. App. at 298, 730 P. 2d'at 710.

[FN177]. 1d. But see State v. Parker, 102 Wash. 2d 161, 683 P.2d 189 (1984) (finding prejudlmal error in the trial court's
failure to instruct on a lesser included offense). The court concluded:

The court of appeals here presumes from the jury's verdict of guilty on felony flight that the intoxication defense was
rejected and a retrial would produce no different result. This ignores the fact that the jury had no way of using the intox- -
ication evidence short of outright acqmttmg Parker, because they were never told that the option of the lesser included

offense ex1sted
Id.

[FN178]. 64 Wash. App. 101, 104, 823 P.2d 1122, 1124 (1992), affd, 120 Wash. 2d 925, 846 P.2d 1358 (1993).
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[FN179]. Id. at 106-07, 823 P.2d at 1.12‘5.

[FN180]. Id. at 107-08, 823 P.2d at 1125-26.

[FN181]. Id. at 109-10, 823 P.2d at 1126-27.

[FN182]. Id. at 110, 823 P.2d at 1127.

[FN183]. McNallie, 64 Wash. App. at 110, 823 P.2d at 1127.
[FN184]. Id.

[FN185]. Id. See also State v. Curry, 14 Wash. App. 775, 780-81, 545 P.2d 1214, 1217-18 (1976) (holding it was harm-
less error to charge the defendant with possession of two controlled substances (one of which was not a controlled sub-
stance at the time of trial) because the jury was instructed to, and did, convict the defendant if he possessed both).

[FN186]. 15 Wash. App. 585, 588-89, 550 P.2d 705, 708 (1976).
[FN187]. Id. at 589, 550 P.2d at 708.

[FN188]. Id.

[FN189]. Td.

[FN190]: Id.

[FN191]. This reaction would also militate in favor of the contribution test rather than the 6verwhe]ming untainted evid-
ence test for evaluating harmless error. State v. Reid, 38 Wash. App. 203, 218-19, 687 P.2d 861, 870-71 (1984) (Ringold,
J., dissenting).

[FN192]. 28 Wash. App. 563, 564, 625 P.2d 713, 714 (1981).
[FN193].Id. at 569, 625 P.2d at 717.

[FN194]. 78 Wash. 2d 121, 139, 470 P.2d 191, 202 (1970), overruled, State v. Amdt, 87 Wash. 2d 374, 553 P.2d 1328
-(1976).

[FN195]. Id. at 140, 470 P.2d at 203.

[FN196]. Id. Although the court references the presumption, it is probably more accurate to say the evidence simply was
not overwhelming. See also State v. Savage, 94 Wash. 2d 569, 578-79, 618 P.2d 82, 88-89 (1980) (finding prosecution's
evidence of intent to kill was entirely circumstantial and would not, by itself, have led to the conclusion that Dorothy
Savage intended to kill her husband when she fired the fatal shot); State v. Parker, 79 Wash. 2d 326, 336, 485 P.2d 60, 66
(1971) ("In this case, the evidence against the appellant was all circumstantial evidence. His defense was not entirely im-
plausible. There is good reason to assume that the jury was beset by honest doubt when the additional instruction was
given.") (Rossellini, J., dissenting). ' '

[FN197]. 29 Wash. App. 278, 280-81, 628 P.2d 827, 828, modified, 640 P.2d 731 (Wash. App. 1981).

[FN198]. Id. at 280, 628 P.2d at 827 (citation omitted).
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[FN199]. 1d. at 280-81, 628 P.2d at 828.
[FN200]. 26 Wash. App. 1, 8, 612 P.2d 404, 408 (1980).
[FN201]. Id. at 9, 612 P.2d at 409.

[FN202]. Id. at 16, 612 P.2d at 412 (Ringold, J., dissenting). Cf. State .v. Young, 62 Wash. App. 895, 895, 817 P.2d 412,
413 (1991) (finding no reason to believe the jury's evaluation of testimony was affected by improper admission of other
evidence).

[FN203]. 110 Wash. 2d 859, 860, 757 P.2d 512, 513 (1988).
[FN204]. Id. at 864, 757 P.2d at 515 (emphasis added).
[FN205]. 1d. at 863-64, 757 P.2d at 514-15.

[FN206]. Id. at 864, 757 P.2d at 514-15.
[FN207). WASH. PATTERN JURY INSTR. CRIM. § 1.02, at 9 (2d ed. 1994).
| [FN208]. Tﬁomas, 110 Wash. 2d at 871; 757 P.2d at 518 (Dore, J., dissenting).
[FN209]. Id. (emphasis omitted).

[FN210]. See State v. Scott, 110 Wash. 2d 682, 690-91, 757 P.2d 492, 497 (1988) ("If a defendant feels the prosecution’s
case is weak on one of the elements, he may so argue to the jury. He also may advance his argument in a well crafted in-
struction, which the trial court may accept or reject, taking into account the relevant law and the defendant's right to
present his theory of the case."”) (citation omitted) (emphasis added). '

[FN211]. 13 Wash. App. 560, 562, 536 P.2d 13, 15 (1975).
[FN212]. 1d. at 564, 536 P.2d at 16.

[FN213]. Id. at 566-67, 536 P.2d at 18.

[FN214]. Id. at 569, 536 P.2d at 19.

[FN215]. 101 Wash. 2d 566, 572, 683 P.2d 173, 178 (1984). The unanimity instruction dictates that when the State
presents evidence of several acts which could form the basis of one count charged, either the State must tell the jury
which act to rely on in its deliberations, or the court must instruct the jury to agree on a specific criminal act. Id.

[FN216]. 75 Wash. App. 899, 903, 878 P.2d 466, 469 (1994), rev. denied, 125 Wash. 2d 1021, 890 P.2d 463 (1995).
[FN217]. 1d.
[FN218].1d.
[FN219]. Id.

[FN220]. 71 Wash. App. 345, 351-52, 860 P.2d 1046, 1050 (1993).

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

A-59



31 GONZLR 277 : Page 36
31 Gonz. L. Rev. 277
(Cite as: 31 Gonz. L. Rev. 277)

[FN221]. 1d.

[FN222]. See Albin v. National Bank of Commerce, 60 Wash. 2d 745, 754, 375 P.2d 487, 492 (1962) Zwink v. Burlmg—
ton Northern, Inc., 13 Wash. App. 560 569, 536 P.2d 13, 19 (1975).

[FN223]. 170 Wash. 567,17 P.2d 1 (1932).
[FN224]. 1d. at 568-69, 17 P.2d at 2.

[FN225]. Id. at 570, 17 P.2d at 2 (relying on a number of cases all of which turned on the size of the verdict in light of
the special damages proved). See, e.g., Reed v. Jamieson Inv. Co., 168 Wash. 111, 118, 10 P.2d 977, 979, affd, 168
Wash, 111, 15 P.2d 119 (1932) (affirming the judgment despite the fact that the instruction referred to "expenses, if
any™ and no evidence supporting expenses was presented because it was clear that no expenses were awarded for special
damages other than those to be recovered in the future); Cole v. Schaub, 164 Wash. 162, 164, 2 P.2d 669, 670 (1931),
affd, 164 Wash. 162, 7 P.2d 119 (1932) (reversing a $7,500 judgment because of an instruction which permitted the con-
sideration of impaired earning capacity in the absence of any allegation or proof of impaired earning capacity); Helland
v. Bridenstine, 55 Wash. 470, 477, 104 P. 626, 629 (1909) (finding harmless error because it will "not be presumed that
the jury went out of its way to find on an issue on which the evidence was silent").

[FN226]. 38 Wash. 2d 341, 352, 229 P.2d 510, 518 (1951).

[FN227]. Id. at 351, 229 P.2d at 517.

[FN228). Id. (relying on Carr v. Martin, 35 Wash. 2d 753, 215 P.2d 411 (1950) (holding that it was error for the court to
submit claims for specml damages to the jury based on medical expenses in the abserice of evidence of the reasonable .

value)).

[FN229]. 73 Wash. 2d 814, 817,‘440 P.2d 823, 826 (1968).
[FN230]. ‘113 Wash, 487, 492-93, 194 P. 417, 419 (1920).
[FN231] Id. at 492 194 P.2d at 419

| . [FN232]. Id. at 493, 194 P. 2d at 419 (quoting Drown v. Northern Ohio Traction Co., 81 N.E. 326, 328 (Ohio 1907)).
[FN233]. 138 Wash. 239, 244, 244 P. 569, 571 (1926).

' [FN234]. Id. at 244-45, 244 P. at 571,

[FN235]. Id. at 245, 244 P. at 571.

[FN236], 66 Wash..2d 111, 112, 401 P.2d 340, 341 (1965).
[FN237]. 1d.

[FN238]. Id. at 113, 401 P.ZA at 342.

Y[FN239] 68 Wash. 2d 536, 541, 413 P.2d 951, 954 (1966). See also State v. Mitchell, 29 Wash. 2d 468, 484, 188 P.2d
88, 96 (1947) (holdlng that reversal is required when there is no evidence to support one of the alternate means of com-
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mitting first-degree murder). But see State v. Jones, 22 Wash. App. 506, 511, 591 P.2d 816, 819 (1979) (ruling that the
erroneous instruction was harmless in view of the overwhelming documentary evidence and the defendant's incriminating
admissions, both of which supported the finding of guilt on two other modes charged).

[FN240]. 116 Wash. 2d 315, 804 P.2d 10, cert. denied, 50 1. U.S; 1237 (1991).

[FN241]. Id. at 324, 804 P.2d at 15.

" [FN242]. Id.

[FN243]. Id. at 331, 804 P.2d at 19. The dissent noted that the State had presented evidence of several incidents occur-
ring between May 9 and May 15 which could have been the cause of the death, and the dissent would, therefore, have re-
versed based on the lack of a unanimity instruction. Id. at 336, 804 P.2d at 21 (Dore, J., dissenting).

[FN244]. WASH. PATTERN JURY INSTR. CRIM. § 1.02, at 9 (2d ed. 1994).
[FN245). 25 Wash. 2d 211, 224, 170 P.Zdv333, 340-41 (1946) (citations omitted).

[FN246]. 49 Wash. 2d 493, 494, 303 P.2d 998, 999 (1956) (emphasis omitted).

[FN247]. Id., 303 P.2d at 998-99.

- [FN248]. Id. at 495, 303 P.2d at 999.

[FN249]. State v. Wanrow, 88 Wash. 2d 221, 239, 559 P.2d 548, 558 (1977) (citations 6mitted).

- [FN250]. Id.

[FN251]. 28 Wash. App. 944, 628 P.2d 818 (1980), modiﬁed, 640 P.2d 731 (Wash. App. 1981).
[FN252]. 1d. at 955, 628 P.2d at 824. '

[FN253]. Id. at 958 628 P.2d at 826 (citing Sandstrom v. Montana 4420.8. 510 (1979)).

. [FN254]. Id. at 957-58, 628 P.2d at 825-26. See also In re Haverty, 101 Wash. 2d 498, 505-06, 681 P.2d 835, 840 (1984).

[FN255]. 41 ‘Wash. App. 724, 706 P.2d 229 (1985).
[FN256]. 4. at 728,706 P.2d at 231-32.

[FN257). 56 Wash, App. 99, 783 P.2d 87 (1989).
[FN258]. Id. at 105-06, 783 P.2d at 91. |

[FN259]. Id. at 106, 783 P.2d at 91-92. See also State v. Fowler, 114 Wash. 2d 59, 65, 785 P.2d 808 812 (1990) (holding
that the court’s omission of further instruction when required shall be analyzed by looking at the instructions as a whole).

[FN260]. See, e.g., Goodman v. Boeing Co 75 Wash. App. 60, 73, 877 P.2d 703, 711 (1994) (holding the trial court ac-
ted within its discretion in determining one instruction was not misleading when the instructions are read together as a
whole); State v. Miller, 60 Wash. App. 767 775, 807 P. 2d 893, 897 (1991) (holding that the effect of a particular phrase
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in an instruction must be determined by considering the instruction as a whole and reading it in the context of all the in-
structions given).

[FN261]. See, e.g., Hansen v. Lindell, 14 Wash. 2d 643, 129 P.2d 234 (1942); Allman Hubble Tugboat Co. v. Reliance
Dev. Corp., 193 Wash. 234, 74 P.2d 985 (1938); Stofferan v. Okanogan County, 76 Wash. 265, 136 P. 484 (1913).

[FN262]. See Field, supra note 64, at 37.

[FN263]. 38 Wash. 2d 593, 602, 231 P.2d 288, 292-93 (1951), cert. denied, 343 U.S, 950 (1952).
[FN264]. Id. at 607, 231 P.2d at 295.

[FN265]. 1d.

[FN266]. 75 Wa's1‘1. 2d 267, 270, 450 P.2d 486, 488 (1969).
[FN267]. 77 Wash. 2d 227, 461 P.2d 322 (1969).

[FN268]. Id. at 232-33, 461 P.2d at 325.

[FN269]. Id. at 232, 461 P.2d at 325.

[FN270]. 1d. at 235, 461 P.2d at 326-27.

[FN271].1d., 461 P.2d at 327.

[FN272]. 3 Wash. App. 116, 472 P.2d 541 (1970).
[FN273].1d. at 118, 472 P.2d at 543.

[FN274]. 82 Wash. 2d 777, 788, 514 P.2d 151, 158 (1973) (relying on Bruton v. United States, 391 U.S. 123, 136 (1968),
which held that despite instructions to-the jury to disregard the co-defendant's confessiomn, admission of inadmissible
hearsay evidence inculpating the defendant in the context of a joint trial violated the defendant’s right to a fair trial).

[FN275]. Id. at 784, 514 P.2d at 156.

[FN276). Id. at 788, 514 P.2d at 158.

[FN277]. 15 Wash. App. 410, 550 P.2d 63 (1976).
[FN278]. 1d. at 418, 550 P.2d at 69.

[FN279]. Id.

[FN280]. Id. at 419, 550 P.2d at 69. See also State v. Miner, 22 Wash. App. 480, 486, 591 P.2d 812, 816 (1979) ("The
statements made to the call receiver were merely cumulative of the statements made to Officers Margeson and Nolan. No
prejudice results when rebuttal evidence is merely cumulative.") (citation omitted); Doyle v. Langdon, 80 Wash. 175,
180, 141 P. 352, 354 (1914).

[FN281]. 12 Wash. App. 548, 530 P.2d 662 (1975).
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[FN282]. Id. at 556-57, 530 P.2d at 668.
[FN283]. 120 Wash. 2d 549, 569, 844 P.2d 416, 426 (1993).

[FN284]. Id.

[FN285]. Id. See also State v. Hancock, 46 Wash. App. 672, 678-79, 731 P.2d 1133, 1137 (1987) (holding erroneously

" admitted hearsay in a child molestation case was harmless because "[t]he testimony of B's mother on this issue is essen-

tially repetition of B's own testimony, and adds little or nothing"), aff'd, 109 Wash. 2d 760, 748 P.2d 611 (1988).
[FN286]. 193 Wash, 234, 239-40, 74 P.2d 985, 987 (1938).

[FN287]. 1d. at 240, 74 P.2d at 987.

[FN288]. 124 Wash. 2d 158, 169-70, 876 P.2d 435, 441 (1994) (citing Henry v. Leonardo Truck Lines, Inc., 24 Wash.
App. 643, 602 P.2d 1203 (1979)). . .

[FN289]. Id. at 170, 876 P.2d at 441-42. Se, e.g., Moore v. Smith, 89 Wash. 2d 932, 941-42, 578 P.2d 26, 31 (1978) (no
reversible error where "the substance" of the excluded evidence, an exhibit, came out at trial in testimony); Mason v. Bon
Marche Corp., 64 Wash. 2d 177, 179, 390 P.2d 997, 998 (1964) (no reversible error where no offer of proof and no
showing that the excluded evidence differed "in any material respect” from that which was admitted); Gaffney v. Scott
Publishing Co., 41 Wash. 2d 191, 194, 248 P.2d 390, 391 (1952) (10 reversible error where there is other testimony "in
substance, the same as" the excluded evidence), cert. denied, 345 U.S. 992 (1953).

[FN290]. 75 Wash. 2d 322, 324, 450 P.2d 816, 818 (1969).

[FN291]. Feldmiller, 75 Wash. 2d at 324, 450 P.2d at 818 (citing Bond v. Wiegardt, 36 Wash. 2d 41, 55, 216 P.2d 196
(1950)).

[FN292]. 100 Wash. 2d 188, 196, 668 P.2d 571, 576 (1983).

END OF DOCUMENT
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- PURSUANT TO NOTICE, and on Friday, May 18,
2007, at the hour of 1:00 p.m., of said day, at 480 Galletti
Way, Reno, Nevada, before me, Karen Bryson, a notary public,
personally appeared DAWNE MOORE.

-=000--

DAWNE MOORE,
having been duly sworn by the notary public,

was examined and testified as follows:

EXAMINATION
BY MS. HEIKKILA:
Q Ms. -Moore, would you state your f;ll name for the
>record.
A Dawne Moore, M-o-o-r-e.
Q Where are you employed?

A I work for the Staté of Nevada at Northern Nevada
Adult Mental Health Services. | |

Q - What is your position there?

A I'm a licensed clinical social worker, and I work

on both the inpatient unit and our emergency unit.

Q How long have you been employed there?

A .Approximately seven years.

Q Were you working continuously in June of 20047?
A Yes,>I was.

Page 5
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. Page 6

Q Were you working inpatient or outpatient at that
time, if you recall?

A - I was working on the inpatient unit.

Q Is that where you're presently working?

A Presently my office is on the inpatient unit; but
I've been working.-- which is just a hallway up on our
observation unit, which is also the emergency unit.

Q In ﬂhé fall of 2004 were you'working inpatient or
outpatient? |

A I was working on the inpatient unit.

Q Okay. The purpose of today's deposition is to
reView treatment that 'Justin Endicott received aﬁ Northern
Nevada Adult Mental Health in June of 2004.

" Have you had an opportunlty to review his record
from that time frame?

A - I have.

Q And that record haé been prdvided to our law firm.

'from yoﬁ.under'félease; is that correct?"

A That's correct.

Q I also understand there was a specific release done
for you tb participate in this deposition today; is that
correct?

A That}s correct.

Q Do you have an independent recollection of
Mr; Endicott outside of your review of his medical record?.

;Zj:jj; Reéo;ting—Ré;o 1111 Forest Street,-Renp, NV 89509 - N 775~786—7655
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Page 7

A Could you clarify that for me when you say
independent?
Q Sure. Do you recall him? Could you describe what

-he looked like?

A Well, as a matter of fact, I -- with the chart, the
medical record, there is an identification photo, so I was

able to revisit that photo, and I do have recollection of

him.
Q Okay. I'd like to ask you just a few preliminary
qﬁestions about your medical record system itself.

A Okay.

Q All of the documents that we received under release B

have manual handwritten type notes. I take it that you don't

R o WO AR

have any kind of electronic charting system, at least you
didn't in 20047

A _ In 2004 we did nét, but we are on electronic at
this point in time. .

“ Q In 2004 what was your prqbedure for documenting a
case?"For example, if you met with a patient what would your
procedure be then at that point?

A Once a patient is admitted to the inpatient unit, I
vdo an introductién or a meeting note explaining my role
within 24 hours. I'm required to.do a psychosocial
assessment and a treatment plan withinffivé days, and then I

am required to do a minimum of a progress note weekly.

Bonanza Reporting-Reno 1111 Fbrest Street, Reno, NV 89509 775-786-7655
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Page 8

Then I partake in treatment team on a weekly basis,
which we have a treatment team note with'all members signing
that. Sometimes thaf parameter varies, it can be -- it's
usually weekly, and then I am -- so I maintain.at least

‘weekly progress notes throughout the course of care.

At discharge I complete what they call a
comprehensive after-care plan summary. . And then just like I
say at the.end‘of the progress,nbteé) Support throughout the
course of care. - |

Q ~And is YOur documentation system fairiy consistent
across. the various disciplines?

A To some degree. I meanf~we‘ali have oﬁr
requirements, absolutely. Some of the time . frames may be
different, and, of course,lyou know, RNs do a differént
aééessment than‘what we do,‘but it is very - wé are all
éssigned routine’énd regular documentatiqn maﬁdates by‘

~ medical records. |

Q ~And. these records arg-made‘for purpose$ of
diagnosis or treatﬁent} is that correct?

A They ali pertain to the patient's treatment.

Q All right. You keep these records élso_in the
ordinary coursé of your business; is that correct? |

A  As far as —- dd I main -- wéll, I kééﬁ the —- ofv
course, we have the charts soveverything goes in the charts

in the nursing station. So we all go and we work -- when it

Bonanza Réporting—Reno 1111 Forest Street, Reno, NV 89509 ) 775-786~7655
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Page 9

was paper chart we all.work out of that chart, you bet.

Q There are some what I would call medical -- or MR
record numbers on the bottom left-hand side. Are those form
numbers, or what do those refer to?

A That is a form number.

Q | Okay. And I'll try as we proceed today, i1f there
is a form number, to direct you to ene of those.

To your knowledge, were there any notes or
documents.nOt released under the release?

A Let's see, it's my understanding -- let's see here.

Looked like you -- the release covered -- let me confirm

that. I have -- let's see here. So I have all psychiatric
and mental health, drug and alcohol, any tYpe of —-- some

medical.

And basically the consent says here'that‘all health

care information in my medical record. So at this point -in

time I would presume you have what medical records gave you

which I imagine was a copy of the chart.

Q Okay. I don't see any reference to the MMPI. As a

general proposition, ére those administered in your
institution? |

A Itfs individual.

Q Okay. De you know if one was done in this
particular case?

A I did not come across one. Those are usually -- if

ST
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Pagé 10

we. are confused or still not able to ciarify diagnostics, we
will order that individually.

Q Okay. Thank you.

My first series of questions will have to do with

your actﬁai admission form which I think would be
MR 100; is that correct? |

A That's correct.’

Q And I’ﬁ reading this that he was admitted --°
Mr. Endicott was admitted on Juné, 24, 2004.

A ‘That's correct. o A .

YQ | The admit code is OL. What does that mean?

’A Okay. Let's see where we're -- let's see. Where

are you seeing that as far as when you say admitted —-—- you're

-on the MR 1007

Q Correct. Oh, you know What, sorry,'this is a data
sheet.

A Okay{ "As far as -- oh, I see‘what you're saying.
Okay; 'Let's see here. OL. Yes,iso at this point that he
was brought in - the police kind of were the mediator that
brought him to the hospital.

Q ‘ Were you there when he was.actually,édmitted?

A No. He was admitted to -- eve;ybody comes through
the observation unit or the‘emergenéyvunit, so I was not |
present on that unit when he'waé admitted there’and then

deemed needing transfer to the inpatient unit.

Bonanza Reporting-Reno 1111 Forest Street, Reno, NV 89509

RS

A-73

775-786-7655



10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

Endicott v. Icicle Seafoods, Inc. Dawne Moore ' May 18, 2007

Q And that would have been your first contact with
him?

A Right, when he -- once he came to the inpatient
unit. |

Q Do.you know where he came from, what the actual
referral‘sourée was?

A, Yes, he came from -- my understanding was that the
family ;- let's see here. He was taken to South Lyon Medical
Center, which is in Yerington, Nevada,.énd there he was
placed on a legal 2000. And South Lyon Medical Centei in
Yerington completed what they call the medical clearance
portion of the legal 2000.

Q - And what is the legal 20007

A' That is a -- the form was revised in thé year 2000
which is an involuntary commitment to a psychiétric facility.

Q I'm sorry. Go. ahead.

A Yes. And that‘was -— yeah, just as far as iﬁ's a
form created, updated in the year 2000, and it's an
involuntafy cdmmitment to a psychiatric hospital.

Q All right. And back at the beginning of this, was
there some family involvement, to your understanding, with
respect to this involuntary commitment?

A | Yes, there was, there was family involvement.
Basically he was deemed an imminent threat to others, which

was a family member, which was his mother.

Page 11 é
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Page 12

Q Do you know any more details about that?

A As far as I reference the legal 2000 he had an --
he was considered to be a threat to himself. Thore were some
-- there was some threats to harm himself and él;o to kill
others. It was more clarifieo that he had threatened to pull
a knife on his mother due to thevfact, in my records, is‘that
he was pissed off at his mother. And then he made some
ohgoing general threats to kill others at random if the
opportunity arose.

Q On admit, then, and I'm looking at this point I
think both psychiatric and physical examination done on
admit, he was diagnosed with a couple things I wanted to ask
you about. The first was impulse cootrol disorder.

A Now, what I -- as fap as the psychiatriot, what I
see here the admission diagnosié back on the inpatient unit
was marijuana dependerice on axis one ——:ief me see where .
you're finding impulse control. That may have been the
admitﬁing order from the observation unit.

Q I'm still looking at that data sheet.

A | Okay. Yes.

Q And then the next one, the discharge data does have
the marijuana. |

A Correct. So what usually the procedure, they're
first assessed in the observation unit. That diagnosis came

from the doctor. That was a transferring diagnosis to

CETH T
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Page 13
inpatient.

Q Okay. All right. What generally is impulse
control disorder?

A You know, basically impulse -- poor impulse control

is when somebody -- when they act without thinking. And

usually the behaviors can be quite self-defeating or

self-destructive as there is no what I call stop and think or
weighing out decisions, so they're very hasty; |

Q  Okay. On both the data sheet and the discharge
then data, the axis two diagnosis is anti-social'personality '
disorder.

A That's correct.

Q . What is that generally?

A Anti-social personality disorder, it's an adult
diagnosis, and basically what that is, is that you're not
able to diagnose fhat unless a person is of age 18. ‘They

must have had a conduct disorder or meet a conduct diagnosis

prior to the age 15. And, you know, the criteria for

anti-social personality disorder, you have to have three

RS T

criteria.
Where we found that he fully met that, we talk

about failure to conform to social norms, being dishonest,

" manipulative, usually for their own personal pleasure or
profit, again, impulsivity where they tend to operate on

immediate gratification needs rather than looking ahead, can
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Page 14

be also aggressive in that sense where -- and it also ties
into a lack of remorse, lack of regard, where they will use
other people as a vehicle to get their needs met and not
really consider or have any regard for'théir emotion, or, you
knpw,'what they héve done to them if they did some sort of

mistreatment or harm.

And then irresponsibility is usually a symptom of
this disorder as well, and criminal behavior, and a lot of

times drug and alcohol can be evident as well.

Q Okay. And if I understbod your description here,
to get the diagnosis as an adult over the age of -— I am just
clarifying your explanation here, for an adult diagnosis over

the age of 18, he was exhibiting -- Mr. Endicott was

’exhibiting these behaviors prior to age 15, some of these
-criterié; is that correct?

A That's correct.

Q - Okay. vThe third diagnosisrat least on the -- as I
vunderstood the initial intake was right eye‘blindness. Ié
‘that consisteﬁt'with'yOur undérstanding of Mr. Endicdtt, his
descriptioﬁvof his right eye? |

.A Well, you know, there Qés - that was noted in our

health and'physical. And he also reported that. In my --

o

and I -- he had told me that was secondary to a
self-inflicted explosive, he was making bombs and it had gone

off accidentaliy.,'

=%
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on a fishing boat and he had suffered an injury to his right

arm.

reattached and there was a metal plate. He had told me his

Page 15

In my understanding and reviewing my-notgs, I don't
-- despite this medical condition, I don't remember it
causing any impairment as he was able to, you know, partake
in all the activities. But he did report this diagnosis.

Q Did he ever report that this was a degenerative
problem with his éye?

A Not to my understandipg. He had indicatéd that
again he.had manufactured some explosive material and it had
accidentally gone off and it blinded him in the right eye.

Q All right. There was a diagnosis under axis four,
and the DSM code is 301.7, it's listed -- the despription is
unemployed. ,I wondered i1f you coﬁld explain that to me.

A Yes. When he came into the Hospital he did report»
unemployment. And he had said that he sufferéd an onéthe—ﬁob
injury, and I —— if I'm not mistaken, that was approximately

one and a half years prior to.this admission. . He was working

' He gave'—— on -- in the psychiatric eval he said it

had ripped his right arm off and then he had to have that

right arm wasAmangled, he had surgery and had ‘a plate. And
then the medical doctor had indicated he had had a compound

fracture of. the right arm.

0 ~And that was the medical doctor who assessed him at
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your facility?

A Right. All patients are required to have a health
and physical. And he said secondafy to that injﬁry he was no
longer able to work. |

Q ° Okay. You testified just a bit ago that
Mr. Endicott participated in activities. Was that activities
while he was an inpatient there?

A  That's correct.

Q Did'you personally observé him participating in
those activities?

A Well, as far as I got -- on the unit activities I
saw him -- well, that waé more like playing'cards. They
would.do -~ they do liké bingo, thingsllike that. But the

~other activities are faéiliﬁafed through récreaﬁional
vtherapy, which we.have a‘member who representé thatltﬁat

comes into the treatment team and was present when

those groups. They're in the gym or in the courtyard, and
then there's also documentationuthat supports his level of
activity and whaf he had participated. in.
Q I'll ask you about that as we get to that record.
| A - Okay. |
Q- So in terms of your role in his case, otHer than

what we've talked about already, I take it you were also the

. discharge planner?

TR A
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A That's correct.
Q And were you the primary person responsible for

facility, if any?

include him -- excuse me,

interfacing with the family?

Q What role did she play in his care at your

A Well, it -- I was able to get a consent from

of his aggressive and volatile statements.

- And then, of course, during that time we also

to have her be physically on-site, and, you know, just

his comments and potentiality.

Q Okay. And I'll --

20 minutes at the end?

A That's correct.
Q Do you recall his family, Mr. Endicott's family?
A I remember having contact with his mother.

Mr. Endicott, and I made contact with mother to basically
explore a history, answer any questions, discuss the course

of care. And there was also concerns expressed due to a lot
discussed treatment recommendations and discharge planning.
And I also invited her to one of our treatment team meetings

include her in his care and --.

MR. ITKIN: Kara? I don't mean to interrupt you,
Kara} but I was just thinking about this deposition,-if we

want to finish in an hour, can you just try to leave me 15 or

because we Werevhighly_concerned about the nature of a lot of

R
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MS. HEIKKILA: I'm not going to be able to leave
you 15 to 20 minutes at the end.
MR. ITKIN: You're going to give me a chance --
MS. HEIKKILA: Well, we don't ﬁave time to argue
that right now, so let me continue.
MR. ITKIN: Well, then, we're not going to end this
. deposition until I've had an opportunity to cross-examine the
witness.
MS.'HEIKKILA: And -you're welcome to do that. You
can certainly do what you need to do.
MR. ITKIN: Okay. I just wanted to make sure you
wereh't going to hang up again.

MS. HEIKKILA: I don't appreciate that comment,

© Mr. Itkin.
- MR. ITKIN: Well, you may not appreciate it all you
want»——
MS. HEIKKILA:Y.Let's pursue this deposition. Thank
you. |

MR.VITKIN: And I'm going to object to the hearsay
_that the witness has said. But go on with your deposition.
BY MS. HEIKKILAﬁ
0 | Ms. Moore, what history_didlyou learn from
Mr. Endicott'S'mother?
A We had learned that the mother allowed marijuana

use, she did say that it calmed his mood. And we did express

i

== SRR T TR

Bdnanza Reporting-Reno 1111 Forest Street, Reno, NV 89509
A-81

775-786-7655



10
11
12
13
14

15

- 17

18

19

20

21

22

23

24

25

_ Bonanza Reporting-Reno 1111 Forest Street, Reno, NV 89509 775-786-7655

Endicott v. Icicle Seafoods, Inc. Dawne Moore May 18, 2007

16

Page 19
concerns about that. We thought it would be best that he

abstain from illicit substance use, as we felt that that was
not therapeutic for him.

We also felt there was a duty to warn due to the
fact he had come in with intenf to harm her, and we made sure
that that was resolved and she felt that she was not in
danger and wahted her son home.

| And then we confirmed some history as far as his
past, some of the legalities, and, you know, relocating to --

let's see‘here, get my story straight here -- relocating to

Fernley and just, you know, historical aspects.

Q When you say some of the legalities, what were you
able to confirm there?

A Well, we had talked about -- we taiked about his
arrest as far as explosiveness. He was charged apparently

for arrest for manufacturing and possession of explosives and

"~ endangering a minor.

Q | I'm sorry, and you confirmed that.witﬁ his mother?

A Yeah, we talked to mom- about that.

Q Sorry.' Go ahead.

A And let's see here, I'm going to refer to my
progress note so I'm -- I don't -- want to ﬁéke sure that I'm
addressing -- and I think what mom had confirmed that there
-- he was not -- there was no present legalities, there was

no -- because the patient had referenced possibly having a

=1
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warrant in Oregon but we wére not able to confirm that. And
‘mom did tell us that she didn't feel that hé was in any
‘present legal trouble.

| Q Were you able to find out any other.detail ébout
the manufacture and danger to minor charge?

A You know, I obtéinéd a conéent from Mr; Endicott
and I called several places; He had indicated that he was
on, I believe it was like an informal probation or an
unsupervised probation. |

And let me'see here, when I —- let's see. My
underétanding was in my notes that theie was no record of it.
And let's see here, I need to‘—— let's see, I contacted --
looks like I spoke‘to the supervisor who -- of his reported
bench warrant status. Let's see, was defined by -- lét's see
here. |

Yeah, I'm tryihg to-make sure because I dén't want
.to do;héarSay'here; I'm trying to recall the actual |
conversation here. Of course,. that's kind of hard. I did
document thaf there was no record of patient found by the
court clerk. And i bélieve that's when I éontacted Jackson
'County.District Court. And so there was no recofd.

And‘then when I spoke with the -— Mr. Endicott, he
‘had clarified that it_was é federal offense. When I spoke to
the district coﬁrt_they said that theyAWere unable to

transfer or locate the federal department, so I believe at

T TeR TSR R R
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that point in time I didn't have any further contacts and so
we left it at that.

Q . And I'll move now to the physicai exam. My only
question on the physical ekam was on page three.. It was
ﬁoted that Mr. Endicott had full range of motion throughout
all extremities.

A Let's see —- extremities, yes, iﬁ does'state that.

Q And that there werelno deformities of the limbs?

A That's correct.

Q Do you havé any reason to disagree with that
assessment based on your own‘observation of Mr.'Endicott?

A No, I don‘t. 

Q There's  a referencé in fhe records to Marinal. Are
you fémiliar with Marinal?

A - .Yes, I am.

.Q Do you iecall Mr. Endicott either discussing
Marinal orrwhethér he had a prespripfion for it? Do you know
anything about'thaté

A He did discuss it and he did state that he had what
they call a license to use medicinal Marinal in Oregon. And

my understanding and per my notes, as I reviewed them, my

understanding was that he actually had brought with him, that.

there was a prescription for Marinal that was not honored
here in Nevada, but it was from Oregon.

Q All'right. Next I wanted to ask you about the

TN e R T SRR SR e T
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patient self-assessment form.

A Okay.

Q I\take it that was compléted by Mr. Endicott?

‘A Yes, I do recall that. And that's a general form
that all clients complete. Let's see here. Back to.-~ okay.
That'é MR 195.

Q. That's correct.

Under the problem sectién, he ‘lists p;oblems-as he

sees them as none.

A That's correct.

Q  Is that consistent withvthe diagnoses in this case?

A No.: We‘felt that there were séveral problems
idéntified as far as -- and obviously theé treatment team we

. found many issues that we thought the patient should address.

- Q ‘ And under the end of that sectiqn it says whenever
personal problem, it séys he hurtéipeople and his—sélf. bIs
that consistent with Qhat you learned during your assessment?

A Well,.ahd, that's correct, he did report a history\
of self—mﬁfilation, including burning and stabbing himself.
And then he had given extensive history of torturing animals
and then hurting people.

He had also spoke about one example where he

‘describes his'peer‘relationships as very physically violent

where he actually shot one of his friends with a.pellet gun

and it was éimed towards the head. He shot him in the head.

AR A
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And they also stabbed each other.

Q Under the second page of that self-assessment

there's a section for leisure and social where it appears he
listed hunting and fishing. |

A Let's see here. That's correct, hunting and
fishing.

Q Do you know any more detail about that, or would
that be something that the recreational therapist generally

would be covering?

A Well, hé had -- that was asked'by several of us.
.And I know in my -- I believe that was my psychosocial |
assessment to where he had listed thét he had -- he enjoyed
- thoée were‘his leisure interests. Let's see here, 1if I
‘caﬁ réfer back to that. I believe he had told me he enjoyed
ranching, fishing, hunting, and camping, if I'm not mistaken.

Q ' Do_you know when he was presently engaged iﬁ those
types of activities? |

A I don't recall.

Q | Other than that do you recall any other types of
leisure activities that he described? |

A Wéll, I know -- let's see here. I know that he
participated in leisure interests while here in the program.
He also —--.and he was in the gym, he also pla?ed volleyball.
Let's see hére, let's see if I can refer to the RT's notes

here.
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MR. ITKIN: Whose notes?

MS. HEIKKILA: The RT's,

THE WITNESS: I'm sorry, yeah, recreational
therapy. ‘Yeah, it was -- it's basically what we have -- they
do a lot of our groups, they do anywhere from

psychoeducational groups to the physical, the gym, they do

arts and crafts, and so they do a lot of our milieu
activitiesf
He élso had engaged -- you know, he said another
leisure interest was, if I'm not mistaken, one of my E
assessments was drinking alcohol. And, let's see, I don't
Qant to do -- iét me see if I can find where that was.
Drinking alcohol, let's see, that was —- as a matter of fact,
‘RT -- Jjust to clarify, RT and AT are the same thing.

You've got recreational therapist or ally therapy.
And on 6/29 he had reported. that he'enjoyed -— patient stated
fishing, hunting, and camping are leisure interests. And ' |

then the patient reports drinkihg alcohol on the weekends.

BY MS. HEIKKILA:
Q And I actually am_lookiﬁg at that ehtry right now

on form 173, and it's -- as I'm feading it, it says can't buy

a gun here. I'm reading from an entry on form i73 for Jﬁne

29th, states, enjoys hunting and fishing but can't buy gun

here due to being a felon. | .%
A Yes. And I recall -- could you tell me, does it |
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have the name of that form on --
Q Activity participation.
A Okay. I know which one you're looking at. Let's i

see if I canAfind that. That's the recreational thérapist
documentation notes. Let me get to where that is.

He also reported that -- it says, patient states
living in Neﬁada is a home to leisure involvement} So he
enjoyed it éoﬁnds.like, you know. Of course, being in Nevada
we had a lot to offer he:e. Okay. For some reason -- I'm
sorry about this, the form -- oh, for heaven's sake.

Q That's all right. We can move back.

A I've got it here. There we go. 173. Let's see, i

it states here -- that was on 6/29, states, he enjoys hunting

and fishing but can't buy gun here related to being a felon.

Ty I

And then he went on further about animals and all. Yes,
that's stated here. : - 2
Q All right. I have some questions about the.

multi—disciplinary eval admission assessment, the l4-page

document .
A Yes.
" Q Under the past history, it made reference to

some psychological treatment‘when he was 16 or 17.
Do you know anything more about that?
A Okay. - : : : i

Q That's on the first page. . %

g
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A Yes. He had talked about being'diagnosed with
ADHD, but his mother refused the medication. And then also
discussed being treated.or diagnosed for major depressive
disorder, and was started on medicatidn, but apparently hel
was non-compliant resorting to marijuana.

That was in a psychiatric eval. When I'refer'to my

-- also 193 psychosocial assessment, let's see here, I

think -- let's see. To my understanding, I think that was --
let's see here. Yeah, I didn't seé ahy other formalized

caré, but apparehtly that's what he had reported he had been

diagnosed as.

Q Okay. There's some reference‘in this admission
form to him being abused by his stepdad. Do YOu know any
details abqutAthat? |

A Let's see here, I know his mother - his'mother,'
they had'desdribéd the relatibnship és quite.dysfunctionél,
mother had divérced him after 17 years. Let's see here. You
know, I don't recall‘aﬁything‘further on that. As far as --
are you seeing that under the psyéhiatric eval? Are you --
or the MR 1937? |

Q It's the MR 193, page five of 14.

A Okay. Okay. Yeah, you knbw, that's ——'I_don‘t

have —-- obviously it's in -- noted here, it was emotional and

physical abuse. And, yeah, we did not go into that as far as

anything in depth as far as for any individual therapy. We~

i
5
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~stayed away from that.

Q Okay. Then your social service assessment is pages
11 through 13 -- oi 12 of that multi-disciplinary assessment;
is that correct?

A Let's see here, I believe that‘s accurate. Yes, it
begins'at page 11 and ends there with page 13, uh-huh.
| Q I believe we have covered a number of the topics
already contained in your notes here.‘ I did want to ask you
under the arrest history? |

A. 'Okay.

Q There's some reference to him being monitored by
the FBI and treatment at the airport. Do you kno& anything
ébout that? |

A Well, and that was -- I mean, some of my statements

‘note there was some boastfulness'about this issue with --—

issue with this arrest of,possessing explosives and

‘endangering a minor. And my understanding was that he

reported that he gets a lot of attention when he goes to the
airport.

0Of course; when we hear that people are concernedv

about the FBI monitoring, we want to make sure that somebody -

is not delusional and all. And so we kind of -- I mean, it
was more of a —— let's see here. Of course, I wasn't able to
confirm this, but we had felt that he probably -- if he did

—— in fact was arrested and charged, it'd probably be the --

%
3
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probably the airport, you know, they have them -- I'm sorry,
I'm mumbling here. Sorry.
Did they have him on a red flag to where if he went

in, he had to be screened, but that was -- you know, again,

we did not confirm that. Was the FBI monitoring, I don't
know. I was not able to get further information or a contact
number for the federai court to confirm this arrest or other
proceedings.

Q Okay. Under the work history, on page 127

A Yes. |

Q You make note that he plans to proceed with his

lawsuit and then apply for disability?
A That's correct.
Q Did he ever express an interest in returning to

work?

A  No, he hadistated that he was unable to work..
Q Did he talk'in ény more detéil about his lawsuit?
A Justhhat I had here. He had stated he had told me

that he received a small settlement which helped him finance
his move to Fernley. I also héve'in my.notes that he had
paid the first and last at the home, you know, a deposit on
the rental homé, and that hé Qas pianning‘én getting more
settlements in the‘future as he was stiil in litigation.

Q  And under your areas of strengths it looks like he

R TR S TR T B

denied depression;'is that corfeét?
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A That's correct.

Q And your final opinion was that he seemed to be in
relatively good health; is that correct?

A That's correct.

Q Just referring to your progress note, generally how
6ften did you see him as he continued in the inpatient
program?

A You know, my office is centered right on the unit,
so when I go in and out the door, I see the patients, you
know, all day long. And by -- formally I'm supposed to at
least meet witﬁ them on a weekly basis, but it's often daily
beéause I see them on a unit so there'is some engagement
daily.

And then either I'll do several notes per week,

which looks like I documented on almost daily here, so

usually I would see the patients daily unless for some reason

if somebody is sick and in their room most of the day, but

- otherwise I see them daily.

Q It looks like based on the June 30, 2004 progress
note that that might have been the care plén meeting that thé
mother participated; is that corréct?

A That 1is correct

Q Did Mr. Endicott also participate iﬁ that meéting?

A | You know, I don't recall, but standard of practice

is that what we typically do is we have mom -- or the

i
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collateral contacts, whether it's the husband, parent,

friend, sometimes we will have fhem come in first for a few
minutes and then bring the patient in. But I can -- I have.
-- it's not documented here, but our standard of practice is

that the patient is always in these treatment team meetings.

Q I'm looking at an MR 187 that you signed on June
25, 2004.
A Okay. Do you have the name.of that form real

quick? Thatfs the --
Q Patient treatment plan face sheet.
A Yes, okay. Uh-huh.
Q Do you have ‘that form? |
A I do. Dated 6/20 ——_looks like 6/24 or is that
6/262 My writing's terrible.
Q Hard to tell.‘
A Yeah.
Q Doctor's_writing, It looks like Mr. Endicott was
‘present for that meeting because it appears that he signed
this particuiar form. | |
A ‘That‘s cofrect.' And that's required. Yeah, we saw
—-— looks like he did -- he did not date and time that, but
that was 6/25. His date of admission wéé 6/24.
Q All right. And on the top of that.form it lists
under axisioﬁe, mood disorder non-specific and cannabis %

dependence. Were those diagnoses discussed with

775-786-7655
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Mr. Endicott? v

A You know, I -- that's tYpically -- because we
review this -- this is written prior to the patient siéning
it, and so we go over and explain everything. Of course, I
don't have the documentation to support that I did in fact
review it;

" But the standard of practice is that‘e what this

- form is about. And the patient, it does not have to agree,

but all they’re showing.is that they reviewed it, but this
top.part isvwritten out before the patient signs it.

Q | Did Mr. Endicott acknowledge that he had a
dependence on cannabis? | |

A Oh, ves, he did. Yes. He felt that it helped him
very much.

0 Did he say how long he had used mafijuana?

A He had informed us that he had been using for
approximately six to seven years.

o) Was he ueing other illegal drugs?

A He had a histbry of illegal drug use. Let's see
here, he describedvintermittent use of cocaine,
methamphetamines, mushrooms, LSD, ectasy, opium ahd peyotes.

Q ~ What is polysubstance abﬁse? |

A Where they_ﬁse at least three substances, abuse.

Q And wae Mr. Endicott diagnosed with polysubstahce

abuse during this inpatient stay?
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A ' You know, at this point in time we had no clinical
evidence of other drugs other than marijuana, which he
endorsed. And so my understanding was, I believe it was,

let's see, was marijuana dependence. So we did not -- he had

stated he had rnot used these other substances and sometime --

and the drug screen did not represént or detect any of these.
So we went ahead with marijuana dependence.
| Q "All right. And if you'could just then briefly --
we'll'get to your'cOmprehenéive.after¥care plan.
A' | Okay.

Q Have you had an opportunity to review that prior to

today's deposition?

A Yes, I have.
Q Could you just briefly summarize that for us?

A Okay. Yes. The comprehensive after-care plan is

“done just prior to discharge which summarizes, of course,

their after-care needs. It also pfovides another assessmght
to documéﬁt infbrmatién that may have been not evideﬁt upon
adﬁission.v |

So basically with physical ahdvaychiatric needs,
he reporﬁed chronic pain, again, confirminglon—the—ﬁob
injury, he discussed his marijuana prescription, he talked
about activities that hejparticipated in such as volleybali,
discussedAhis extensive substance use history, discussed his

legal, discussed his diagnoses.
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And then I discussed as far as he was being
discharged on medication to help with the aggressive impulses
and sleep problems. We didn't feel that he was consistent
with psychosis, but that those did re-emerge because he had
endorsed éudifory hallucinations in the past and medication
would assist with that.

And then we talked about his, you know, personal
énd family history, going back with mom, going back to

'Fernley. He talked about wanting to go back to Oregon in the

near future. He —-

Q  If I could stop yog.

A Sure. |

Q ADo you know which medications he was discharged
with? |

A Yes. }He was'giﬁen -- go ahead and go to the

diSchafgé order. 1 believe it was Risperdal, two milligrams,
and ValproicrAcid. Let me just confirm‘that. He was
dischérged on Valproic Acid, five ﬁilligrams, twice a day,
and Risperdal, two milligrams at bedtime. |

Q Okay. Thank you.

If I could just ask-a couple more guestions from

T S TR e AR

the after-care plan, and maybe we can speed this up. Were
you able to learn some information about Mr. Endicott's
father during the course of your treatment?

A Yes, I did.
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" Page 34
Q And what did you learn?

A I --

MR. ITKIN: Objection. You can go ahead and
answer. |

THE WITNESS: Okay. He had not had contact with
him in a long'time.but épparéntly had just ——.contact had
just surfaced, and there was a scheduled meeting but he
didn't think he was going to make it. It was also réported
thatihe was -- had_been.in prison for ﬁurdering four people.

Q - And that waS'reported by Mr. Endicott to you?

A ' Yes, that was reportedvby Mr. Endicott.

Q  Under the educational needs, you maké reference to
him pursuing his GED. Was that something you discussed with
_him?

A Yes. ‘We felt that obviously that wbuld‘be‘—— you
know, of course;'a GEb or diploma is recommended to.everybne

if -- you know, further a goal orientation, yés;

Q "In your opinion, did he have a successful ihpatient
stay?
A Well, I mean, most significantly the issue of

‘wanting to harm his mother and random thoughts of hurting
other people and the thoughts wanting to hurt himself, those

were resolved. So I would say that that was significant.

TSRS

As far as the personality issues, you know, and his

possible for potential criminal behavior in the future, I-
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mean, we definitely recommended intensive psychotherapy and
felt that the medicine may benefit. But the acute issues
were resolved. So; yes, I would say that.

Q Is there effective treatment for anti-social
pefsonality disorder?

A You know, it's -- basically what research shows is

it's really the fourth decade,Aagev4O is the -- some of the
criminal béha#ior will dissipate, but usually the prognosis
is quité poor.

And so, I mean, the volatility of the behavior may
diminish as one ages, but the -- like I say, the prevalence

of it, it's_hard to redirect or resolve  usually because

when they get involved in treatment they tend to leave
treatment for various reasons and so treatment is usually
- inconsistent or not at all. |
Q Do you know if there's_a genetic component to
anti-social pérsonality disorder?

A You know, I mean, that's been -- they really focus

on the pérenting,issues, they focus on. socioeconomic learned
behavior, you know, real inconsistent pérenting. You know,
again, where it‘s arguing with ‘the nature versus nuture. I
-~ that's a different one for me to say.

Q Sure. |

A . - Yeah.

Q And I take it based on what you described earlier

T T e
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in terms of the MMPI, that you were confident with the
diagnosis of anti-social personality disorder in this
particular case?

A That's correct.

Q So you did not do an MMPI?

A That's correct.

Q Okay. My last questién for you, we have some
additional'records from Northern Nevada Adult Mental Health
that refers to an admit date of October '04 and a discharge
date of December '04.

A That'é correct.

Q I take it you were nqt involved in any care during
this period of time?

A He was admitted to the observations unit only, was

admitted and released from there, and so I was not involved

- in his care.

Q Aﬂd.are you able to describe anything in terms of
that partiéular course of treatment?

A My understanding was his chief complaint’at that
time was he was having anxiety attack and hallucinating, so
he took himself to the Northern Nevada Medical Cehter which
is a hosbital here in Sparks. He was reporting auditory
hallucinations,~and‘he admitted.that he had been
non;compliant with his medications.

0 And, to your knowledge, have there been any other
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Page 37
either inpatient or outpatient contact with Mr. Endicott
sinoe December of 20047
A No, there's been no furtner contact. He was open ¢
-- iooks like at that time.he was open to our outpatient
services noting an address that was here in Reno, but it
looks as though he never showed up for the outpatient
pfogram.. He was a no show on his follow—up. :
MS. HEIKKILA: All right. Ms. Moore,_those are all f
the questions I have. It looks like it's about seven minutes §
till, and I believe Mr. Itkin has asked to have some §
additional time with you.
Unfortunately we're scheduied'for another
deposition at this time, so I believe the proper thing to do |
2
at_this pointiwill be to put on the record that this g
deposition will be‘continued to a time that would be %
convenient for you so thet we can allow Mr. Itkin to ask some %
questions. ;
THE WITNESS: Okay. :
MR.vITKIﬁ:‘ Before we do that, Kara, number one, §
Ms. Moore, when do you think a convenient time for you to be
-- to reteke the second half of this deposition?
THE WITNESS: Let's see here. You know, I would-
say —-- I mean, afternoons are best. I'm'offion Wednesdays
and so -—- 1 ﬁean, we could look at next week, so if you -—-
yoﬁ know, I'm here Monday. | %
bomamza Reporting-Remo 1111 Forest Street, Remo, NV 89508 175-786-7655
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MRf ITKIN: In the afternoon?

THE WITNESS:‘ Well, I;m off on Wednesday, so the
afternoon of either Monday, Tueaday, Thursday, Ftiday.

MR. ITKIN: Do you have any objectien to taking it
during next week, Kara? | | |

MS; HEIKKILA: Oh, none other than I need to check
my schedule real fast.

MR; ITKIN: I understand. Your scheduie
permitting, and we'll work around my schedule.

MS. HEIKKILA: My Monday‘looks fine, Tuesday looks
fine, Wednesday is not workable for her. Actualiy any’day
next week would be fine.

MR. ITKIN: Okay. I anticipate that‘is_going to be
fiﬁe...if we —- my scheduie should be free( too, so I don't

ﬁthink it will be a prbblem

I do also want to note for the record though. just
in case there is a problem, that there was —- thls dep051tlon

 was originaliy'scheduled for a previous date, We rescheduled
it at defense counsel's request, and it was rescheduled for
an hour before a deposition ef‘Mr; Endicott'a —F_one of
Mr. Endicott's .treating thsicians. |

To the extent we don't get an opportunity to
re-examine -- .to Crdss—examine Ms. Moore, i’m going to, you.
know, object to her testlmony and move to strike all the

testlmony that has been given so far and exclude her as a

H
i
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witness at trial.

It's something I'm sure, Kara; probably won't end
up having to come up, sounds like the schedule should work
out.fine, but I just want that noted for the recoxd.

MS. HEIKKILA: And I would only clarify for the

record that this was rescheduled at Ms. Moore's reguest so

that she could have an opportunity to fully review her
record. |

MR. ITKIN: Noted. A good point.

Then, Ms. Moore, thank you for your time, and me
and Kara I'm sure will get in téuch with you in thé next day
or so to figure out a‘convenient time for the three of us.

THE WITNESS: Okay. |

MS. HEIKKILA: All right. Thank you so much.

THE WITNESS: Thank you. N

MS; HEIKKiLA: We will end the record at this point
for now. Thank.you so much. - |

THE WITNESS: Okay. Thank you. Bye-bye.

(2:00 p.m. deposition adjourned.)

DAWNE MOORE

@ =
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I, DAWNE MOORE, hereby declare under penalty of
perjury that I have read the foregoing pages 1 through 41;
that any changes made herein were made and initialed by me;

that I have hereunto affixed my signature.

DATED:

DAWNE MOORE

" (If signed before a notary.public, have notary public £ill

out page 44.)

Page 40
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STATE OF NEVADA, )

COUNTY OF WASHOE. . )

I, Karen Bryson, a Certified Court Reporter
and Notary Public in and for the County of Washoe, State of
Nevada, do hereby certify:

That on May 18, 2007, I reported the
deposition §f DAWNE MOORE in fhe matter entitled herein; that
said witﬁess was dulyASWOrn by me; that before the |
proceedings' completion, the reading and signing of the
deposition has not been requested by the.deponént or party;

| That the foregoing transcript is a true ahd_
correct transcript of the stenogfaphic notes of testimony
taken by me in the above-captioned matte; to the best of my
knowledge, skill, and ability. |

I further certify that I am not ah attorney or

counsel for any of the parties, nor a relative or employee of

ahy attornéy or counsel connected with the action, nor

'financially interested in the action.

Karen Bryson, CCR #120

|
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STATE OF NEVADA )
) Ss.
COUNTY OF WASHOE )
I, | _ , a notary public
in and for the County of ' , do hereby
certify:

‘That on the of p
2007, before me personélly appeared the witness whose |
deposition appeared"herein;

That the deposition was read to or by the
witneés;

Thét any changes in form or in substance
desired by the witness were éntered upon the deposition by

the witness:;

‘That the witness thereupon signed the

deposition under penalty of perjury.

DATED: At : -, this

day of : : ., 2007.
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OFFICER'S ACTIONS RE SIGNING OF DEPOSITION
PURSUANT TQO NEVADA RULES OF CIVIL PROCEDURE
LETTER SENT TO WITNESS

AT DIRECTION OF COUNSEL, ORIGINAL

WAS SENT TO:
WITNESS SIGNED DEPOSTION

5/26/07 o ORIGINAL SENT TO KARA HEIKKILA

OTHER ACTIONS
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SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING
--000-~
JUSTIN ENDICOTT,
Plaintiff, Case No. 06 2 03
-VS .

ICICLE SEAFOODS, INC.,

Defendént.

DEPOSITION OF DAWNE MOORE
Volume II
July 19th, 2007

Reno, Nevada

REPORTED BY: STEPHANIE KOETTING, CCR #207, RPR
Computer-Aided Transcription
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- APPEARANCES:
For the Plaintiff: ARNOLD & ITKIN
' Attorneys -at Law
By: CORY ITKIN, ESQ.
1401 McKinney Street #2550
Houston, Texas. '
For the Defendant: HOLMES, WEDDLE & BARCOTT
Attorneys at Law
By: KARA HEIKKILA, ESQ.
999 Third Avenue #2600
Seattle, Washington
]
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Northern Nevada Adult Mental Heal
Physical Examination
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. deposition was taken on May 18th, 2007 and we've noted this as a

Page 48
PURSUANT TO NOTICE, and on Thursday, the 19th.day of July,

2007, at the hour of 1:30 p.m. of said day, at the NORTHERN
NEVADA ADULT MENTAL HEALTH FACILITY, 480\Galletti Wéy, Reno,
Nevada, before me, Stephanie Koetting, a notary public,
personaliy appeared DAWNE MOORE .

00—

-DAWNE MOORE

i called as a witness, béing first duly
- sworn, was examined and téstified
as folloWs:v
.EXAMINATION
BY MR. ITKIN: |
Q. Ms. Moore? .
A. Yes.
Q. Yoﬁ understahd you{re under oath, correct?

A. -I do.

S

Q. And even though you héVen't been formally sworn in, the
oath'you took.at the'prior deposition is still:binding-and_you
have an bbligatibnito tell the truth here, right?

A, I understand.

Q. “And all the penaltiesvgf perjury apply just as much as
they did in the firét deposition, correct?

A. That's correct.

T

MS. HEIKKILA: Just for purposes of clarification, your

Bonanza Reporting-Reno 1111 Forest Street, Reno, NV 89509 775-786-7655
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Page 49 i .
continuation of that deposition. ‘ g
THE WITNESS: Okay.
MR. ITKIN: That's correct.
BY MR. ITKiN:
0. Ms. Moore, I'm Cory Itkin. I'm Justin Endicott's
lawyer; If you can't hear me; or you dén't understand my
quéstions( please ask me to speakﬁup.
A, I will. ’» | » 'g
Q. Great. vHave you had a chance to review‘the transcript

from the first half of.your deposition?

S eV DA i

A. No, I have not.

Q. Do you remember being guestioned and giving answers in

A. I do. I do.

0. I had a few quéstions'about that deposition.‘ You had‘
stated in there that, it doesn't help you to be on the
transcript, but page 15 and page 16, you noted that the medical
doctor at your facility had indicated that Justin had a compound
fracfure of the right arm. Do you remember seeing records to
that affect? |

A. I do. That's in the health and physical. 1It's stated

T e e

on MR 115.

Q. Is it standard for you all to take a medical physical of

the patients when they're admitted?

A. Always. v o : :

R T R S R IR T SRS
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Q. And do you have medical doctors.dd those physicals?

A. We‘do, uh-huh.

Q. And does the doctdr-diagnose Justin with a compound
fracture at that time?

A. At this point, it states: Medical diagnosis, compound

fracture, right arm, one and a half years ago with chronic pain,
partially blind right eye.

Q. Do you know if the diagnosis is he had a compound

‘fracture a year and a half‘ago or that it'heaied or he‘had a
compound fracture a year and a half ago,fhat was still
péisisting?

A. I;m just reading it és the doctor put it. What it
states’to me, as I_woﬂld understand»it, is that the patient
sufféred a right arm.fracture one and a half_years ago with'
chronic pain,rwhiCh, of‘coﬁrse, chronic referencing continued-
pain. | | | |

Q. ‘bkay. So.you don't know if his arm was healed up at

that point, do you?

R L e A A T N N T T A A L A O T o A e T SR STV B B e R DR

A. . Well,'no._'And I wouldn't make that, bedause I'm not the
medical doctdr, so as far as completely healed, that would be
véry presumptuous of me.

Q. Right. You also. notice that the medical records state

that he had chronic pain, correct?

A. That's correct.‘ ;
Q. Do you know what chronic pain is? . %

TR A 2 T AT
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A, Chronic pain, yes, is avpeisistent pain following some
sort of a traumatic incident or any type of an injury, it can be
post surgical, but it persists long after the event such as a.
surgery and an injﬁry occurs. I mean, sometimes people can also
have thonic pain just that arises from joint pain, maybe the
diagnosis isn't even clear, it's just a persisting pain.

Q. Ail right. But your medical doctor noted that he was
suffering from chronic pain at that time, right?

A. That's correct.

Q. Do you ha&e a copy of that record with you?

A. It's right in froﬁt of me.

Q. I'd like you to ask the court reporter to mark it aé
Exhibit Number 1 of the continuation of the deposition. |

A. Okay. She's doihé that now.

(Exhibit 1 marked at this time.)
BY MR. ITKIN:

Q. Thank you. And just like if we can gef a copy of that
in the record. We also asked if you diagnosed Justin with
anti-social personélity diéorder, correct?

A. That's correct. The team diagnosed that and it was
reiterated again in my psychosocial assessment énd comprehensive
after-care plan?

Q. | You noted there are three factors required to make that
diagnosis, correct? |

A. That's correct.

T TR Tl e e T Ca
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Q. Can you review with me what those three factors are?
A. If you refer to the DSM, you're aware of the diagnostic
manual?
Q. Yes.
A. As far as it states, yes, it has many criteria that can

support the diagnosis, but it takes three of these criteria, it
can be any of the three, to underscore or support‘the diagnosis
of anti-social persoqality disorder. And so as you're looking --
I'm sorry; Go ahead. |

Q. I don'’t mean to interrept you. - Let me stop you right
'there, because I just want to make sure I'm following along. | Are
you saying that any one of those three can support a dlagn051s,
you don't need to have all three criteria?

A. As I'm looking at the DSM, the diagnostic manual,
ba31cally, what it states here there's -- you have to have three
or more of the follOWing.. And as I look here, there's —— there's
category‘A that has seven criteria; there's B, which is you have
to be at least 18vyears of age, wﬁieh obviously Justin was 20
when. I saw him; C, there's evidence of conduct disorder; and D,
that the anti-social behavior ie.not‘better explained by another
disorder.

Now, of eourse, Justin meets B, C and D to what we
aseessed.‘ He's 18 years of age. .We felt there was substantial
criteria to agree that he suffered from ah early conduct

disorder, which has to be diagnosed or seen evident by or on age

!
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15. And that we did not feel that this anti-social behavior that
we were assessing was not better explained by another disorder.

Now, three or more of the following occur in category A

and there's seven criteria. Any of those three would'support‘
that diagnosis as long as B, C and D were met.

and so fhe three that we were looking at, and as a
matter of fact, we felt there was more than threé we felt that he
fully supportéd. It was looking at his inability ér failure to
conform to social norms, which means unlawful behavior. His, you
know; aléo looking at his -- what do I want to say here? His -
societal behavior where he was, you know, very amoral in doing

_things. You know, again, threatening to kill people. He spoke

about shooting his friend in the head, stabbing him. That would

|

underscore number one, just failure to conform to social norms.

TR

Two, looking at repeated lying or using others for

perspnal profit or pleasure. And, you know, as far as, you‘know,

T RS TR

lying, I mean, we did catch him in several lies, deceitfulness}
And even if we didn't - that's if we didn't have a full history
~of him not being honest, we drop down to 3, impulsivity or
failure to plan ahead.

We definitély felt that so far he mef 1 and 3. He was ~
impulsive and his plans for the future were just very dismal. He
just -- we felt he was very irresponsible and not being
age—appropriate.

We go down to four, which was irritability and §
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aggressiveness. That talks about repeated physical fights,
assaults, aggression. We clearly felt he met that. And his mood
was oftén irritable, let alone the aggressiveness.

Five, reckless‘disregard for safety of self and others;
‘Well, you know, absolutely. We séoke about his maﬁufacturing
bombs and let alone his, you know, wanting to see people suffer,
wanting to kill people.

And then his consistent irresponsibility, and that kind

of falls a little bit with 3, but, you know, he wasn't working,

even though at his'age he should be; At this point in time he

BT

was dependent on.his mother for financial and Jjust felt he was
not véry responsible. | o , _ , @
And then also the biggy —- so the three we felt were the
most proﬁounced would be number 1, the failure to conform to
SOCiai norms. We felt his nﬁmber'4, irritabiiity and
aggressi&eness Qith tﬁe fights and assaults, his lack of remorse,
which that was documented time_and time again where he jﬁstb—— he.
:;wanted tb see people suffer. And he didn't have any regérd for -
what he did to animals.

And then,'égain, his thoughts of, you know, wanting to

A

hurt people and it‘really didn't matter,to'him.

Q. Okay. I'm going to object to the responsiveness. That

T S R A

was a mouthful there.
A. Well,'it was. I mean, absolutely. I just want to

explain to you, you know.

TG v e
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Q. And I appreciate that, and --
MS. HEIKKILA: What was the objection?
MR. ITKIN: To the,responsi&eness, nonresponsive.
MS. HEIKKILA: She answered your question adequately;
MR. ITKIN:l I'm glad you feel that way. And, you know,
it was a full answér with a lot of information, some of it
responsive to the question and.some not.
BY MR. ITKIN:

Q. I want'to follow-up on some of the things that you(
mentioned, Ms. Moore. Your three main, I guess, bases for that
opinion -- let me scratch that. Who elsg participated in méking
this diagnosis with you? |

A.A Dr. Okakey, who was the.primary psychiatrist. Dr. Lee,
who was the observation unit psychiatrist.

Q. Okay..

A. And then LCSW, who was also on the.obServation unit.
Excuse me. It was Sheila Bunch. I'm SOrry.

Q.‘x Who is Sheila Eunch?

A. Sheila Bunch when a person comes . into the hospital, they
go first to the observation unif, and they get assessed and
evaluated by a psychiatrist and LCSW. And he was transferred to

inpatient where he was reassigned to a psychiatrist and myself,

LCSW.
Q. Who was Sheila Bunch?
A. - She was the LCSW on the observation unit when he first

Bonanza Reporting-Reno
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‘came into the hospital.

Q. What is an LCSW?

A. A LiCensed Clinical éocial Worker.

Q. Is that what you are also?

A, I am.

Q. You mentioned failure to conform to social norhs,
correct? |

A. That's correct.

Q. And that was a major factor in your diagnosis, right?

A. That‘svcorrect.‘ .

Q. And that's things, for instance, conduct_that would
éubject him to criminal sanctions, right?

A. Yes. Uhfhuh. That?s -- you know, absolutely. And

nonage-appropriate behavior, absolutely. More so the

unlawfulness, yes.
Q. Thinés like_smoking marijuané, for instance?
A. That would be one. We were more --
Q. Hoﬁemade fireworks, for instance?
A. Explosiveé, correct.
Q. You‘also-mentioned.irritability, that was a major

factor, correct?

A " That's correqt;

Q. Okay. And lack of reﬁorse fdrbothers_or caring for
others, that was the third major factor supporting your |

diagnosis, right?

Page 56
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" polysubstance abuse, if they're using three or more substances,

those. We don't say polysubstance abuse:. We'll say cannabis and

Page 57

A. Absolutely.

Q. Thanks. What's the difference between polysubstance

1

abuse and polysubstance dependance?

A. Really, with the DSM criteria} there really is no such

diagnosis as polysubstance abuse, because when you have

it then is diagnosed as polysubstance dependence.

Q. I'm sorryr If you're using three or more substances, is
that use of the three or more substances, doés‘it have to be
ongoing or is it.one—time use?

A. Well, I mean, you have to show abuse. .More often, I
mean, you can have polysubstance abuse, so that is 1 or 2

substances. But what we do here at the hospital is we specify

alcohol dependence. And then'we'll say polysubstance dependence,

alcohol, cocaine and marijuana.

Q. Sure. So you specify what the substances are that are
being abused?
A. That's correct. We try and be a little bit more

clarified. Uh-huh.

AT

Q. But you all didn't diagnose him with polysubstance

abuse, is that what I understand?

A. No. His discharge diagnosis was cannabis dependence. :
Q. That's dependence on marijuana? i
A. That's correct. : ‘g
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Q. And, in fact, you guys drug tested Justin and he came up
clean for every drug but marijuana, correct?

A. That?s correct. A g

Q. Did he showAa positive for marijuana use?

A, He did coming in on 6/23, there was a test taken at the
Lyon County Hospital emergency room. But when he came back on E
10/5, that test was negative.

Q. So how long does the marijuana stay in your system?

A. It varies on how much you've ingested. We see anywhere
from two weeks to 30 days.

Q.v So whgn he came back, he‘hadn’t-used marijﬁana in at
least two weeks, correct?

A, That's what he had»stated. As a matter of fact, I'm
incqrrect about that, he had stated iﬁ had been two months.

Q. It had been two months, and your tests.screens for at
least two weéks, correct? ‘ ' : ;.

A. . I think any standard cannabis test that's done, it
regisfers a certain level‘of THC in the body and what we have | g
found that it's usually two to -- two weeks to a month and Lyon
County said he was positive'for it.

Q. And when did they test him for being -- when they say he
was positive? | '

A. TheyAtested him on -- let me just reference the‘records %
here real quick. Let me look at their referral. Bear with me ﬁ
here.
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Q. Take your time.

A. Sure. Okay. Okay. He was seen on 6/23. Let me just
confirm that the test was done on 6/23. I can't find the actual
test for YOu.

Q. Is this '05?

A. '04.

Q. The 6/23 is that the test you did or the other facility?

A. . Thé referring hospitals typically do the tests and
that's what occurred in this case. He was seen at South Lyoh

- Medical Center. Let.me see. I just had that. A lot of paper
work here. |

Q. Well, do you know approximately how long it’waé before
he came to your facility? |

A. He was tested on 6/23 by the Lyon.County South Medical
Center. And he arrived to our facility on 6/23. So it was early
that’ﬁorningﬁ |

Q. And you all tested him and he tested negative for

marijuana?
A. No. We did not test him again. We accepted those
records from the hospital. But when he came -- see, he's had two

admissions here. He came back’in‘October, that was the second
admission. He came back on October 4th to October 5th, and that
test was negative.

Q. Oh, I see. That's where my confusion was.

T T

A. Okay.
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' , Page 60
Q. So let me —- for the October 4th admission date, he '

hadn't used marijuana for.at least a few weeks, correct?

A. - Idmean,'he was —-- yes, that's correct. I mean, whether
unless he.sometimes you can take one small little hit like five
.days ago and it won't be in the system. Yes, it<ebviously wasn't
recent and it wasn't heavy use because ih was negative.

Q. Is that consistent with marijuana dependence?

.A. Well,'absolutely it's consistent. I mean;'he may -—-— _ i
marijuana dependence can be diagnosed for up to one year. So, I
mean, possibly during that time on the -- so he was positive when
Qe saw him. So the second time; he was negative. So if he was

clean for two weeks to a month, he would still, as the way he

‘gave us a history, he wouldAstill qualify for cannabis
dependence, but could have what we call quallflers, where he had
early partial remission where he showed no use for month.

Q. So he wouldn't use it for a month and then start u51ng

B

it again, pessibly, and that'S'con31stent with marijuana

'dependence?

A. j_Right. I mean, you can have sustained full remission if-
there{s no Criteria for 12 months. So yon can still give
somebody thatvcannabis dependenee,.but in‘sustained full
remission, once they achieved sobriety for a year.

Q. Does it affect your diagnosis of marijuana dependence if

SRR ORI

a patient has a license to use marijuana for a medical condition?

A. Well, it would if he was living in California or Oregon, - |

TR L
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but here it's unlawful.

Q. Well, if you were practicing in Oregon and he had a
license there —- §

A. Yeah.

Q. -- you would not have diagnosed him with marijuana
dependence? . |

A. I guess it wéuld -— the question is he.using Marinol
only, which ié prescribed, or is he also smoking marijuana. -Mom
had referenced the first time, and it's in the note'here, that he
would smoke a joint and be all mellow, he informed Lyon County

Medical Center that and so Marinol doesn't come in joint form.

Q. Miss Moore, I appreciated that. I'm going to objecf to

the response. That wasn't my question. My question is if he was’

given —-- if you -- let me rephrase the question. If you Were in
Oregoh whefe hé had a license for medicinal marijuana, would you
not have diagnosed him with medical dependence then?

MS. HEIKKILA: I objebt to this. I don't think she can
answef'a question as to what she would do. in Oregon.. She doesn't
practice in Oregon. |
BY MR. ITKIN:

Q. You can go ahead and answer to the.eXtent you know the
answer. |

A. Again, it would depend on the history. "~ Is he taking the
marijuana solely as prescribed or.is he abusing the prescriptidn

and using illicit marijuana? So it would depend on his usage

STy
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while living in Oregon.
Q. Let's go through it. That's a good point. Let's assume:
he was using marijuana as prescribed and you were in a state

where it was legal, would that affect your medical -- or not your

medical -- would that affect your marijuana dependence diagnosis?

A. Well, no, he would still be dependent on marijuana. But

T

it would be -- maybe the name of it would differ rather than
marijuana, you would use the prescribed»Marinol. If somebody has
chronic pain and is on opiates for yéars, they'have opiate

dependence.

Q. Okay. What'é the difference between Marinol and
marijuana?
A. You. know, I don't know. I don't want to give you a

o

guess on that. I know it's prescribed. I know it's a different

‘ type. I'm_not_sure what the THC level is. I know it is derived

OTTROT A

from THC, but I don't know the medical explanation of that, so I

want to be careful there.

Q. Do you know a Dr.‘Oksenholt?

» A. -.Oksenholﬁ. She's our medicai dOctdr andféhe‘s the one
who completed his H and P. | |
Q. Do you know why Dr. Oksenholt'would prescribe -— would
fecommend Marinol to Justin if he was -- iet me fephfase the

question. Do you know why Dr. Oksenholt would recommend Marinol

pills tQ Justin if he were dependent on marijuana?

TRT R TR o e T LT

A. That's a good qguestion. Absolutely.' And that's

T TR T TS PG T T = ~

X T T e S O ST R

1111 Forest Street, Reno, NV 89509
A-126

Bonanza Reporting-Reno 775-786-7655



10
11
12
13
14
15
16
17
18
19
26
21
22
23
24

25

Endicott v. Icicle Seafoods Dawne Moore, Vol. 2 - July 18, 2007

Page 63 |

something that would have to be deferred to her.

Q. Ydu don't have an explanation for that, do you?

A. ‘I don't have, no, absolutely not.

Q. Do you trust -- I mean, Dr. Oksenholt, she's.a doctor,
correct? |

A. -Thaﬁ's correct.

Q. A medical doctor?

A. She is. Well, she‘s a DO, and I know that's -— I doﬁ‘t

know the education, but she's obviously licensed, went to medical
" school. It's just a different type of déctor;
Q. ' Okay. I mean, does she have more experience with this
sort of thiné and a higher level of ekpertise than you?
A. She does. I mean, she's gone through --

Q. Would you defer to her judgment on that type of an

A. Weil,}absolutely.‘ I can't prescribe.

Q. Okay. |

A. The other —- the psychiatrist can, but they didn't
preécribe that either but she put that in her note and'I see that

" here.

Q. Sure. Is it importént for patients in your facility to
participate in activities?

A. That's something we always encourage. | : i

Q. Activities like bingo, cards, checkers and things?

A. Right. We have some psychotherapy groups,

H
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psych-educational, we have gym, we have recreational therapy.
They do a big core of our program, absolutely.
Q. Does the patient's willingness to participate in those

activities affect when that patient will be discharged?

A. No. Unless -- let's say they -- unless we felt that it
was going to generalize in the community. For instance, if -
somebody refused to'shower, stayed in their room consistently,

was very withdrawn, refused to go to all groups, we would

consider that problemétic. We would see that as a symptom of why
they were heie, and, you know, address that. We can gaﬁge
people's progress sometimes by their level-of participation. g

Q. Sure.

A.  But if somebody just refused to go all groups but was %
not:a danger to themselves or others, no, it would not keep them |
here. | F

. _ A , | i

Q.' Is participation in groups a sign of progress for you? :

A. It depends on the clients. I mean, of course, if

somebody refuses, I want to find out why they're refusing, and

you know, go from there. If somebody just, YOu know, is Jjust not

T

interested, you know, it's very ihdividual, But, yes, it can
often --
Q. And you personally witnessed Justin participating, I

think you testified, in bingoc and playing cards?
A. The bingo, I don't remember, but I know the playing

cards'was on the unit. And I don't have that documented that I

4

3
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witnessed him, but I know that he was playing cards on the unit
and I had walked through. I remember this case better than I
thought, despite it being years ago.. So I'll say, that's not
documented here, so you'll get me on hearsay on that.

Q. Has your memory gotfen a lot better after reviewing your
records in_preparation for these depositioné?

A. ‘Well, and‘my —-— when I waé firét told about this, I
remembered the name, but when I got the chart, I remember,
because it was -- it was quite alarming, I remember, when he came
in to due to his reports and his history, and I remember almost
like it was yesterday.

Q. A bell kind of rung inside yéur head and things kind of
started coming back to you, is that correct?

A. That's correct. |

Q. You never witnessed Justin playing volley ball yourself,
did‘you?. |

A. I did not.

Q. And all you know is there's alchart notatibn that he
participated in volley ball on two separate occasions, correct?

A. That's correct.

Q. And do you know who witnessed that?

A. Wéll, in- the mofﬁing, in the treatment team, we do that
five days a week. The recreational therapist that's assigned fo
our team is there and would tell us about; you know; what they

did, what their level was, and what kind of activities they would

T ST B A N T D Y P S P S o P e SR )
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be iavolved in. And then we would document and put that in the
chart.

Q. Do you have any idea if Justin would eit around on the
court but never hit the ball?

A. Well, what I saw here, let me reference these reCords
here, because I think the level of partlclpatlon was documented
here. Let's see here. Okay. So it looks like it starts the day
that he was transferred to the 1npat1ent unit on 6/24, so I see
here that he played 45 minutes carde with staff. Card playing is
usually on the unit. And so, let's. see, and then we go through |
and let me find the - | |

Q. What do you mean.by on the unit?

A. Usually, we have tables on each of_eur units and usually
they'll‘sit and play carde on the uhiﬁ with the staff.

Q. Is‘the unit just an area of the facility?

A;‘ My‘office is in a hallway, and each door -— there's two
deors in the hallway, and one door goes to our acute unit and one
door goes.te the 1ntermed1ate unit. So, you know, either way I
go, I'm on a unit. And on each differeﬁt unit, we have tables
and then the nursing stations‘out“there. It's a big day room, if
you will.

Q. 'Okay; Just unclea;’with what you meant by on the unit.

A, I see here On‘6/25,-it says here; Volley ball times two
games. And,then 6/26:. Played volley ball. 6/27: Played volley

ball, good input. And so I would imagine -- I mean, that's what

TTeIRT
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it is. I guess, if he was standing around or walking around they
may have qualified that, but it says here that he played.

Q; You don't know if he actually hit the ball, do you?

A. That I don't know.

Q. You don't know if he hit the ball with his left arm or
ﬁis right arm, if he did hit the ball, do you?

VAf ‘I don't know.

0. You don;t know, fof instance, if he hit the ball with
right arm if he experienced significant pain and complainedvto.
someone about that afterwards, do ydu?

A. I dén‘tvknow. I know there was a complaint of shoulder
pain,'but I don't know if that Qas related to.volley'ball.

Q. When was there a complaint of shoulder pain?

A. He was given‘Tylenol 650 milligrams-at 14:45 on 6/27,

and, like I say, I don't know if this is circumstantial or -- but

I believe, I just lost my page here. T believe we just stated

that he had played volley ball on 6/27. Again, I don't know

- whether or not that was related. He was describing, it says here

in the nufse’s note, complaints of right shoulder pain seven out
of thé ten, which is the level of pain. And it says here without
relief of pain. So I'm -- SO you have a little bif Qf pain that
day. |

Q. We're not interested in shoulders iﬁ this case.

A. Right.

Q.  Chronic pain, does that keep .people up at night?
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A. It can.
Q. Can it exasperate depression?
A. - It can.
Q. Can it make them impatient?
A. It cah make them irritable and anxious, uh-huh.
Q} Is smoking marijuana, is thatb—— let.me rephrase this.

Ié smoking marijuané:;ecreationally, is that unusual_behavior for
people between the ages of 15 and 257 |
A. I mean, it's unlawful behavior. Is it rebreétiQnai?
That is kind of a togghfquestion for me. I'd.have to do a'survey
to seevhow many people smoke marijuana. I mean, obviously, somev
people do, but it's .an unlawful behavior.
0. I understand it's unlawful,:but.I asked you if'it's
unusual. |
A, I doﬁ‘t know the status of the population.
' MS. HEIKKILA: Calls for spéculatién.‘
MR. ITKINi' What's the.objection, speculatioﬁ?
MS. HEIKKILA: Yes.
BY’MR. ITKIN:v
Q.v ‘Well, Ms. Moore, hoﬁ old ére‘you?
A. I am 43. |
Q. When you‘were groﬁing up ~-—
. MS. HEIKKILA: I'll object.
THE WITNESS: ”I wouldn't answer that,

MS. HEIKKILA: That is completely irrelevant.,

7RI
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mean, your experience in modern-day America, whether or not it's

MR. ITKIN: I think it's definitely relevant if we're
saying he has an abnormal use of marijuéna.

MS. HEIKKILA:‘ You.can ask her about her experience with
him and treating with him, but you're Way outside of the bound ofA
her testimony as a ﬁrovider of care. You're asking her about her
personal background and experiences.

BY MR. ITKIN: |
Q.‘ 'Miss Moore, I'm not asking you if you smoked marijuana.

I'm not really interested in that. What I'm asking about, I

unusual for people in Justin's age range to smoke marijuana.
MS. HEIKKILA: Same objection.
BY MR. ITKIN:
Q. You can go ahead and answer thé queétionf

A, I mean, there's people Ehat do and there's people that

don't. That's all I can tell you. I don't know what the staté
are, if it's usual or unusual. I have a -- dgain, I'm
speculating. There's people that do and there's people that
don't. V
Q. You're really saying you don't know whethgr marijuana

use among teenagers is common?

MS. HEIKKILA; Objection, asked and answered.
BY MR. ITKIN:

Q. Is that your testimbny, Ms. Moore?

YN I RN

MS. HEIKKILA: Objection. Same objection.
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BY MR. ITKIN:

Q. You can go ahead and answer the question. 1Is it your

testimony that you do not know whether recreational marijuana use

AT

among people in Justin's age range is common?

A; T don't know the statistics on that. I'm not willing to
answer that. A

Q. Okay. Do ydu -~ is it -- you're a social worker,
correct?

A. I'm a licensed clinical social worker.

0. Is selfish behaviér typiéal fbr people in Justin's age f
range?

A. I just find this all speculation. I mean --—

Q. Not the kind of thing you're qualified to talk about?

A. Well, I mean, I haven't been -- I don't think I've been
to teétify as an expert so I don't think my opinion would matter.

Q. Are you saying that your opinion about -- for the
diagnosis of Justin bas an anti-social personality disorder, that
you can't teétify as an expertvon that?

A. I dén't think I've been sworn in as an expert.

Q. I mean, that's how I'm asking. I'm asking if you have a

level of expertise based upon your training andieducation level
where you can make an accurate diagnosis of whether Justin has

anti-social persqnality disorder, number one. And number two,

the basis for that and whether it's wéll—founded.

A. Well, I think --
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MS. HEIKKILA: I object to that as a vague and ambiguous

and compound question. I agree with thé witness, she is not an
expert. Her testimony is limited to her care and treatment of
Mr. Endicott. And your line of questioning should remain in that
arena and not into broader speculation.as‘to societal statistics.

- MR. ITKIN: .Well, the Kara, let me aék you this: Are
you planning to offer her opinion as to any personality disorders
lJustin has or may not have?

MS. HEIKKILA: Her testimony will be offered to

”Wdemonstrateﬂtheﬂcaremand:treatmentwandﬁdiagnosis that came from
- this stay at this facility. |

MR. ITKIN: All right. Then I'm entitléd to is ask her
about the basis for her opinion.

‘MS. HEIKKILA: She has explained td yéu that that
opinion was derived from a multi-disciplinary team approach,
inciuding psychiatrists, therapists; social workers. So‘sheis
simply here in part to‘explain-the records that ére before us.

But she has not been qualified as an expert to talk
about tﬂe statistical number of peoble who use marijuana.in
certain'age groups in society. Those are two entirely different
things.

MR. ITKIN: Not‘when that's tﬁe basis for her opinion.

MS. HEIKKILA: How is it a basis of her opinion?

MR. ITKIN: You said one of the basis for her opinion of

the anti-social personality is he does illegal activity like

B R T,
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marijuana use —-- like marijuana use. And I want t§ know how’
unusual it is and how serious this disorder'is.

MS. HEIKKILA: Those two don't relate, Mr. Itkin. One,
is the question is very basic,.did.he or did he not do an illegal
action? The answer to that is yes. That's all.that it takes to
trigger that particulér issue or»that element. It doesn't take
an assessment_bf‘society as a whole. You're not comparing him fo
others. You're simply asking; yes or no, did he do this illegal
activity.

MR. ITKIN: We can leave it ﬁp_to the judge.

BYVMR, iTKIN:

Q. I want to be clear, Ms. Moore, you‘re.not saying that
you alone and I don't want to talk'abput the other people who
partiéipated in Justin's diagnosis,.I_want to talk about you
personally,‘you alone are not qualified to make a diagnosié of
anti—sooial‘personality disorder, are you?'

A;’ I'm clearly qualified to make a diagnosis.

Q. Afe you qualified to‘give expert téstimony on whether he

suffers from that disorder?

A. That would be up to the judge to swear me in as an
expert.
Q. Well, what kind of -- what's the basis for your'opinion

that he has antifsogial personality disorder?

A. I went over that. . 1In my professional opinion and I am

licensed, under my license, I am clearly and legally able to

s
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diagnose in the State of Nevada.
Q. Okéy; Now, énti-social personalify disérder, that's
kind of a judgment call diagnosis, right?
A. AnyAdiagnOSis is subjective, bﬁt there,are'—f‘that's

where a diagnostic manual comés in. If you can't egplain that
but, I mean, like you're throwing out sticks of gum,kl mean, it
has to have some bearing on it. And based on Justin's history
that was giveﬁ.and in talking with his mother, but mostly talkihg
with Justin, that's when that diagnosis was made. And in
watching him on thé unitvand then that's when that diagnosis was
made. We do admission diagnosis. We're always.watching that
throughout the course of care and then we give a discharge
diagnosis.

Q. Sure. Aﬁd I'm going to object to the responses. My
questibn is éolely whether 6r not anti—sociél =— I understand
there‘aré —— let me start oveff' There are guidelihes to help you
make a diagnosis for ant;—SOCial personality disorder, correct?

A. That's correct.

0. And there's no, this is definite or undefinite,
ultimateiy the decision has to be made by a trained professional
using those guidelines, is that‘corréct?

A. That's correct.

Q. And in youf opinion, you went through the guidelines and
made a proper diagnosis of Justin, cbrrect? |

A. That's correct.
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Q. And we alréady went over the basis of how arrived at
that diagnosis, correct?

A. That's correct. If I would héve been conflicted with
the doctor,‘that.would have been shown in.my report.

Q. There's levels of severity of anti—social‘personélity

" disorder, correct?

A. Like any disorder, you can have mild, you can.have
moderate,‘you'can have severe. But, really, with personality
disorders, .in the diagnostic manual, there'svnot qualifiers for

that. For the depressibn, there is. You can have -mild, moderate

' to severe. With anti-social personality disorder, you have it or

you don't. You can also put anti—social traits. We felt he met
the full personality‘diéordér.

Q. - My quéstién is whether of not there's differeﬁt levels
of severityrfor anti;sbcial persoﬁality disorder, is that correct
or inCorrec£?

A. I ﬁean, you can discués.degreeé of it, but there's
anti—soéial persbnélity disorder; it'doesn't matter if it's mild
to severe, as ioﬁg'as they meet the criteria.

Q. Okay. Are you aware that Justin worked —- before seeing

you, Justin worked five months on a vessel without any attendance

problems or any formal reprimands?
A. I know he worked for five months on a fishing boat.
. | :
Q. If you'll assume with me that he didn't have any

attendance problems and he had no reprimands or performance

Bonanza Reporting-Reno
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probléms, how would that affect your diagnosis?

SEaT

MS. HEIKKILA: 1I'll object as a mischaracterization.
There's no testimony to support what you have just characterized

of his work on the boat. You can go aheéd and answer the

question.
BY MR. ITKIN:

Q. 'Let‘mé rephrase tﬁe question. I'm asking you to assume
that Justin held a steady job for five months until he was
injured. I want you to further assume that he didn't have any
attendance problems. I want you to further assume that he didn't
have any performancé problems. And I want you to further assume.
that he didn't have any problems getting along with anyone else,
any of his coworkers. How would that affect your diagnosis?

MS. HEIKKILA: I'll once again state the same objection.
You're'mischaracterizing testimony. You're also assuming

testimony that is not in the record here.

MR. ITKIN: Karé, you're trying to qualify her as an
expert.

MS. HEIKKILA: I'm not tryiné to qualify her as an %
expert. | §

MR. ITKIN: I'm not characterizing anyAtestimony. I'm
not mischaracterizing. Those aré the facts.

MS. HEIKKILA: Where is theré testimony in the record of

Fer

any of those things?

'MR. ITKIN: I'm not saying there's testimony in the
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Bonanza Reporting-Reno 1111 Forest Street, Reno, NV 89509 © 775-786-7655
A-139




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 76

record. I'm asking her to assume they're true and give me her
opinion based on those aséumptions.

MS. HEIKKILA: I'm stating an objection to thét. She
can go ahead and answer thevquestion.

MR. ITKIN: Let me rephrase fhe-queStion. And, Kara, I
understand you're going to object, and we'll have a running
objection.

MS. HEIKKILA: I'm not going to do a running objection.

You've stated the question and Ms. Moore can answer the question.

BY MR. ITKIN:

Q. Ms. Moore, let me restate the question so we have a
clear récord, I want you to‘assume that'Justin wérked five
mohths on a fishing vessel. And I want you to further assume
that he didn't have attendance‘problems on the fishing vessel. I
want you to further assume that he didn't have any performance
pfoblems. And I want you to further éssume that the only reason
he left the employment was because he ;ustained an on-the-job
injury. Baséd on those assumptions, how does that affect, if at
all, your diagnosis of anti-social personality disorder?

MS. HEIKKILA: . Before 'you answér that, Ms. Moore, I just
want to state that I'ﬁ objedting to the form of that quéstion
based on my prior objectién."

THE WITNESS: I do -- I find this gquestion -- I mean, if
somebody were able to;—— I mean, it depends. With anti-social

personality disorder, it depends on the level of authority. Was

Endicott v. Icicle Seafoods Dawne Moore, Vol. 2 July 19, 2007
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he on this boat and had a lot of independence and, you know,
autonomy to where he was able to do his own thing and be checked
on once in a while, sure, he could manage a job for five months.
BY MR. ITKIN: !

Q. Assume that he didn't have a level of autonomy and he-
had supervisors he had to constantiy report to.

A. You know, I don't see this changing my diagnosis. I
mean, five months is really -- I mean, it's not a huge level
length of employment; but it wouldn't change when I saw him and
a;sessed him on how he presented. I mean, I assessed him not
based on his job five months ago or when he was on hig'fishing
vessel. I assessed him on what I saw, took eVe?ything as a
whole, including his, you know, his developmental'issues that
were brought up and talked‘abéut, so, I mean, this diagnosis was
based on, you know, the whole picture of what I saw when I
assessed Justin.

Q. Would,you‘agree that Justin comes from a dysfunctional
family?

A. I know that thére‘was reports of physical abuse by his
stepfather. |

Q. Is that a criteria for finding someone to have a
dysfunctional family?

A. Oh, well, yeah. As far as Was that appropriate role
modeling behavior of parents? Well, no, it wasn't. It could

have some trauma impact.

TEATRICRoY
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Q. Would you agree that Justin has below average
intelligence? | | | :
" A. We never tested his full scale IQ, but I know he dropped }
~out of schéol.early after completing the 11lth grade. |
Q. What's that tell you? o | §

"A. Well, it tells me that, and my reports say,
documentation say that he was expelled due tq, guote — and as he -
put it, quoté,'being a Auisance, unqguote. I don't know how much
he got out of school. But I know he ob&iously didn't have a GED
or a diploma.-

Q. You’re'not offering an opinion as to how Jgstin's
anti—Sociai personality disordér affects his employment
ﬁ:ospects,Aare you? |

A. I'm sorry. Couid you-restate the question?

Q. You're not offering’'an opinion'today about how Justin's

anti—social_personality disorder affects. his future employment
prosecté, ére>you?

A. I mean, that is going to be up to Justin. Is Justin

R TV R R

‘going to be willing to address some of thesé issues and go -and
find work. That's going to be up ﬁé Justin. ‘I mean? when I say
his progﬁdsis, I can tell you ﬁhat‘I think his prognosis’is
extremely guarded.  | |

Q. I'm juét reViewing some of my notes. If you'll bear E
with me for a minute. |

A.  Sure. -
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"attention.

pain. That's typically, they would go to the nurse.

_Justin tells someone in your facility, I have arthritis, and

Page 79

Q. Ms. Moore, can severe intractable chronic pain, can that
exacerbate undérlying psychological disorders?

A.l Yes.

Q. Can it exacerbate anti-social personélity disorder?

A. It could probably mimic some irritability and have some
mood impact.

Q. = Right.

A. It can also impact maybe some concentration or

Q. Did Justin ever complain to you about pain in ﬁis arm?
A, Well, when he was assessed, and that's something when
reviewing the records, he -- whgn I éaw him, and let me reference
my records here real quick. He had told me that he did have
éhfonic pain. Let's see here. Let's go back. I don't have it

documented, or recall him coming up to me and saying: " I'm in

Q. Okay:. I also noted in your -- the medical records from
your facility that Justin was diagnosed with arthritis?

A. Well, I mean, when you say diagnosed, I mean, you're

T

right, I meén, it does say on the H ana ﬁ diagnosis. I mean,
that's based off -- it's not based on tests. VIt's based 6n what
Justih_told us. And Justin statesAthat he suffers .from
arthritis.

Q. Let me kind of get a mental pictﬁre of how this works.

T B
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Justin says, I have these symptoms and someone at your facility

writes it down as arthritis?

A. Again, I don't know the length of -- I don't know what

TSI QISYA SR

occurred in the health and physical. I wasn't in the room, so I
don't know. But, obviously, this is based on his history. I
didn't see that they did any tests, you know, other than I think
there was a thyroid level done and they did some blood level at
the hospital when he was referred, but I don't know what took
place there. But I know he's -- on several of the records,
arthritis was stated. 'And then he said he was b;ind in bne eye

and had arm pain. .

Q. I also notice in some of these records that someone

g
£
£l
9

remarked that Justin had a good range of motion with his arms.

Do you remember seeing that?

TR RIS

A. Well, I think -- are you referring to ——'let‘me see 1f I

can find that. You know, I just want to elaborate. If somebody

S e

says I haﬁe'hepatitis C, it's not normal for us,‘noﬁ necessarily
would we run outland_cdnfirm hep‘C, but we would write hep C
down.
Q. That makes perfeét sense.
- A. Are you 1ooking at the MR 1132, abnormal involuntary
movement scale?
Q. | No. You know, Ibreviewed these records on an airplane

and made some notes what I'm referring to and if it's not there,

it's not there. - ‘ ‘ : i
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A. It says extremity movements which includes, arm, wrists,
hands, fingers, and they said there was no abnormalities noted.
It says zero.

Q. When we talk about movement, that's just moving up and
down, correct? |

A. Well, and it can be slow, it can be, you know, is there
tremors, is it :epetitive, rapid movements, so any unusual
ﬁovement that is detected.

Q. I mean, my point is, no one put a 50—pouﬁd weight in
Justin's arﬁs to determine what his lifting capabilities are, did
they? | |

A. Not to my knowledge.

Q. And to your knéwledge, no one determined how much weight
he's able tb 1lift or push.or pull, did they?

- A. Not to my knowledge.

Q.. ‘Okay. And to you, range of motion doesn't refer to that
type.of testing, does it? |

A. Not to my knowledge, no. Not that I've seen.

Q. I know we already covered this, but I kind of missed
your answer and wanted fo go back over it. I was wondering what
the difference between polysubstance abuse and polysubstance |
dépendehce is. I‘think you ﬁold me that one of those diagnoses
doesn't ekist. |

A. 'Basically, the diffefence, I mean, you look at abuse and

somebody goes out and drinks alcohol one night, vomits, maybe

Bonanza Reporting-Reno 1111 Forest Street, Reno, NV 89509
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doesn't make it into work, and so it causes an impairment, but
it's not on a regular continued persisting basis. This is kind
of simplifying this.

| Like, for_inStance, with cannabis dependence, this -- it
begins where you started. There's a real tolerance factor. So
when dependence comes in, you're starting to increase the amoﬁnt
‘that you use, you're starting to increase the frequency that
you're using the substance. More behavior is being spent trying
to obtain a substance. And it's, you know, rathér than it —-- you.
know, going out and bingeing or using a drug and it causes you
impairment that day and maybe you could get arrested or something
like thét.

But dependence really has to do with the tolerance
factor where it's becoming more than abuse. It's becoming to
where you're spending a lot of energy and time to gef the drug
and you need more of it. |

Q. And you guys never diagnosed Justin was polysubstance
abuse, did you?

A. No. And thé reason why we didn't do that is, you know,
and also lookiﬁg at the drug tests, but he did discuss a remote
hiétory of using polysubstances. But in talking with him, he
repéfted that everything had been either in high school or years
ago. | |

Q. ~ Okay. But you did diagnoée him with marijuana

dependence, which we already covered, correct?

i
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A. That tended to be, what we noted with him, it seemed to

be just one of the primary focus for him was, you know, marijuana
was in everything he talked abbut. It seemed like it was pretty

-- consuming a big part of his life. And he started smoking it

when he was age 13 before, you know, chronic pain had onset. . g
Q. Sure. How do you -- what are the factors you
diagnosed —- you look at when you want to diagnose someone with -
dependence on marijuana?
A. Well,~y§u look at several things here. And lét me —-
Q. .I'm just asking in general. Not necessarily about
Justin. I think'yod mentioned going out of your way to get it
and taking risks and things like that. But I don't want to ppt

words in your mouth. Let me ask an actual question so you can

answér it.:,What factors do you look at when you diagnose a

G

patient with marijuana dependence?

Ty

A. Well} you look at the frequency of how often théy're

TR

using. You look at, you know, is it a progressive? Has it
become progressivevuse of the drug? Are they smoking it, you
know, more and more? What léngths do they go about to get the
drug? And what typevof impact is it having on them? I mean,
those are a lot Qf the factors I look at. I think, let's see, I
just want to make sure -- I mean, thaf's kind of the general

factors there.

T P T R AT R ST

And also, you know, has it caused -- what kind of

consequences, any health consequences, any social, employment
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impairment, those types of things.
Q. I mean, I don't want to generalize, but is it basically
a -- you look at it and determine is this causing so much

problems in someone's life and bad consequences that it doesn't

make sense that they would continue the activity anymore, but
they do it anyway?

A; ‘That's exactly. And that's something where, for
instance, like alcohol? if people know it's destroying their

liver, they've seen their liver panel, and they continue to use

it, absolutely, and there's the tolerance factor. _So yeah.
Q. Is there a -- the dependence on that sQrt of scale be
'defined as someone who wants to stop.bgt they can't?
A. Yes. They've made —-- |
Q. | Do you know if Justin wanted tovstop using marijuana?
A. No, he didn’t. He thought it was the only thing that

helped him. His mother -- his mother had, it was in .the Lyon

TR PRI

County also said if he smoked a joint, his mood stabilized so
that was supported by his mother as well. But he did not want to
stop. He felt that helped him the most.

Q. Obviously, though, you didn’t'think that helped him?

A. Correct. We did not feel that was in his best

T AR N AR

interests. And, again, you know, we talk about he was irritable,
and, you know, there's'a lot of symptoms. People think of
cannabis as really not a drug and that is obviously not so. It

does have its impact on people..

7 R R A R s o D r e S S EE B T D TR S e T T B

775-786-7655

A-148



‘Endicott v. Icicle Seafoods Dawne Moore, Vol. 2 July 19, 2007

Page 85

10

11

12

13
14
15
16

17

- 18

19
20
21
22
23
24

25

B s D T e e DR 2 R B T

Bonanza Reporting—-Reno 1111 Forest Street, Reno, NV 89509 775-786-7655

But, no, he wanted that more than meds, which obviously
those are two completely different things, psychotropics and
cannabis. |

Q. I'm look‘for'—— I have a record here, it's a —-- his date
of admission,Ait’s the Northern Nevada Adult Mental Health
Physical Examination, at the bottém‘left, it.says MR 115. At the
top it says date of admissibn June 24th, 2004 and it's a
four-page record,

” A._ What wés the number of that, MR?I

Q. 115.

A, I think that's whefe I just was. That's thé involuntary
or abnormal movement. Let me see‘here if I can find that.  Are
you talking about the health and physical? |

. MS. HEIKKILA: That's what I understood we admitted as
Exhibit 1. | |

THE WITNESS: That's correct.

MR. ITKIN: It‘s‘the saﬁe one ﬁe already admitted as
Exhibit 17 | |
| ‘MS. HEIKKILA: Yes.

THE WITNESS: Yeah, that's the health and.physical.

BY MR. ITKIN: | |

0. And I was just looking at the botﬁom, and it's signed by
Dr. Oksenholt and we already talked about this, but the
recommendations, one, per psychiatry,'two, if he could bring_in

Marinol pills will give, and if not, we'll give trial Vicodin.

St
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Is that the record you have as Exhibit 17
A. I do.
Q. I just wanted to make sure it was admitted into the

record. And let me just review my notes and make sure I don't
have any more questions, but I'think that's probably going to be
be it. But.just gilive me a minute to make sure. | |
That's all I have for right new. Thank you, Ms. Moore.
EXAMINATION |
BY MS. HEIKKILA:

Q. Ms. Moore, I.just have a couple of follow-up questions.
To clerify,.we've.admitted all four of Exﬁibit Number 17

A. Yes. Uh-huh.

Q. And on page three of the third notation down is
extremities, that's where it says: Full renge of motioﬁ
throughout all extremities. It then goes on to say that there
are no deformities.of the limbs, is that correct? |

A. Thatis'correct. |

Q. Ahd.under the recommendation section, we had some

speculation about what the entry means: If can bring in.Marinol
pills, wefll give. If not, we'll trial Vicodin. Might that be
because that the doctor wasltfyiﬁg te confifm whether |
Mr. Endicott was tellihg the truth»as to whether he was a

Marinol?

- MR. ITKIN: Objection, calls for speculation.

/17 | | o
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BY MS. HEIKKILA:

Q. You can go ahead and answer.
A. I know he had a Marinol prescription with him from
Oregon. But if you note that —-- the Marinol was never brought

nor was the Vicodin given..‘So this is always done on a patient
first gets in, so'obviously something changed there because he
ended up having Tylenol 650 milligrams.

Q. Let me clarify that. You know he had a Marinol
prescription from Oregon, or were you told that? |

.A. I actually, I didh't see at this time be;sonally, but .
I've seen it documented in the record that he actually had a
script that was in his belongings. But it was -- yoﬁ know, it
was the paper form, it wasn't filled.

Q. Okay. And that was from the State of Oregon ffoﬁ a
doctor in Oregon? |

A;‘ That was —- I'm not sure who it was prescribed to him.
Obviously had been to a doctér of some sort and.my understanding
it was from the State of Oregon and it was documented by.an RN.

Q. = Okay. Because we've never been able to confirm thaf in
any record in this case. So the fact that Mr. Endicott testified
that he never filled that prescription'for Marinol. 1It's been a

bit of a mystery for us.

A. You want me to find the entry for you?
Q. Do you think it's in the nursing notes?
A, Let me see here, because I've got some things

July 19, 2007
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highlighted here for quick reference. So let me see if I can
find that.

Weil, it says, like I say, the Lyon County reports has
script for Marinol,.but hasn't filled the.script. That doesn't
tell me if he told him he had the script. But let me check it
some more. They documented that he has a script but didn't £fill
it. Let's see here.

That was -- yeah, that was the Lyon County. Let's check E
here. Let me look in the inpatient noﬁes here. Let me check on
that. My understanding is I thought I saw it in the progress
notes, which the MR 1009. | |

Now, I look at his‘property sheéts when he came in.

Q. Right. |

A, There was a prescription card and here -- I mean, if he

had miscellaneous papers, which I don't see documented here, that

would have been in there, but I don't see that. He may have had

TS

it in his wallet, which wasn't inventoried because it's something
that's not obviously of monetary valﬁe. Let ﬁe check here.

Wéll, like I say, maybe I'm not seeing it jumping in
front of me here. Maybe that what I had seen thére. Mom was at
the emergency room with him in Lyon County and it was reported |
that he has scripts. So I guess, you know, that can be
interpreted in several ways.

Q. Right. Right. Okay; So at this point we don't see

anything in the record as to an actual script for that?

2
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A. No. No, I don't see it. 1It's not.in the property
sheet, no. It's just beén réported as such.

Q. And in any event, at this point in time, Mr. Endicott
was living in Nevada and would be subjected to Nevada law with
respect to his use of marijuana?

A. That's correct. I don't know about the Marinol pills.
To my knowledge -—- I don't know if Marinol is able to be given
here in Nevada. To my knowledge,ﬂit‘has not been. But I do know
‘nO'Marihol pills was given nor the Vicodin. So we ended up going
Tylenol for the pain. We do have Vicodin in the'formulary, but
it was not prescribed.

Q. You made a comment that you think his prognosis is
guarded. Would you expand on that?

A.v Well, I mean, you know, this was a very alarming case,
just with the content that was discussed and also with his
diagnoSis Anti—social personality disorder'has a fairly poor
response to treatment, espeClally due to what they call defense
mechanlsms and belng defensive and blaming and it's hard to get
through that. 1It's like the wall of denial.

And it would take a substantial amount of psychotherapy
to make some changes here and a lot of behavior modification. So
I would consider that guarded. But like I say, it would take a
lot of work on Justin's part, and I don't'kﬁow if he's been
working oﬁ that.

Q. Okay. All right. And then the other place where the

Page 89 g
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injury was noted, other than the H and P, was on the psychiatric’
evaluation, MR 147.

A. Okay. I'm sorry. What was the question?

Q. | I'm just asking --

A. The 147, that's a psychiatric eval, yes.

Q. It talks about his arm and his chronic pain complaints.

I wanted to ask you a question. It's also noted his medical

history on the psychiatric eval as well, is that correct,;MR 1477

A. Right. It talks aﬁout the blindness in the right eyé.
Okay. Yeah, I have that here. I'm sorry,.VWhat was the
question? |

Q. ' Sure. I'm getting to that. I wanted to make sure yoﬁ.
had the record. And I'm‘specifidally iooking at‘page two, where
it lists past medical history?

A. Right.A.I have that in front of me.

Q. .Where it says that he sustained fhe injury to an
accident on a fishing boat? |

'A.  Un-huh.

Q.. And it goes on to.say he ripped off his right arm and
had to have a plate in it? ‘ |

A. Right.

Q. Is that consistent with what he told you?

~A. No. What I had been told was that he mangled his right
arm. But'I was told also there was a plate in it. |

Q. Okay. This goes on to say that he stated at one time,
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he stabbed himself in order to open the wound and see the plate.

A. That's correct.

Q. And did he tell you that?

A. He had said that he had -- and it's documented. The way
I documented was that he cauterized himself. And I don't know if
it's in my progress notes, but he was curious to see what it
looked like and he cauterized himself wifh a hot metal élate tb
close the woﬁnd.

Q. And this would have been at some point prior to his
admission in June of 20047

A; That's correct. I mean, if he would have had an open
wound we would have documented that and been treating him for it.

Q. Okay. All right. I think that's all the question we

- have for you, Ms. Moore. We certainly appreciate your time on

both of these occasions to clarify our questions about the

records. You do have the opportunity, now that we have finalized

this process, tb review this record to make sure that all of your

testimdny'has'beén taken down accurately. You have the option to

waive that as well.
We are under a bit of time constraint because we have a

trial coming up ih August in this case. So I'll need to clarify

if you do want to review and sign this deposition or if you want

to waive that, if you do want to review and sign it, we'll ask
that the court reporter provide this to you as promptly as

possible and then as quickly as you can, that you do go through

July 19, 2007
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that process. But it’'s entirely ﬁp to you; Ms. Moore.
A. | I believe I'm feeling pretty comfortable to waive that.
MS. HEIKKILA: All right. So we will do that, and with
that, we are done with you today. ‘Again; our appreciation for
your time.
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DAWNE MOORE

Subscribed and sworn to before me _
this day of , 2007.

Notary
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a notary public in -and for the.
County of Washoe, State of Nevada, do hereby certify;

That on Thursday, July 19th, 2007, at the hour of 1:30
‘p.m. of‘saia day, at the NORTﬁERN NEVADA ADULT MENTAL HEALTH
FACILITY, 480 Galletti Way, Reno, Nevada, personally appeared
DAWNE MOORE, who was duly sworn by me to testify the truth, the
whole truth, and nothing but the truth, and ehereupon was deposed
in the matter entitled herein; |

That said deposiﬁien was taken in verbatim stenotype notes
by me, a'Certified Court Reporter, and thereafter transcribed
into.typewriting as herein appears;

That the.foregoing transcript, consisting of pages 44
through 94, is a full, true and correct trenscript of my

stenotype notes of said deposition to the best of my knowledge,

skill and ability.

DATED: At Reno, Nevada this 31st day of July, 2007.

STEPHANIE KOETTING, CCR %207
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