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L INTRODUCTION

Outpatient surgery is an increasingly important part of
Washington’s healthcare system. As a result of technological advances,
such as lasers, advanced anesthetic agents, and laparoscopic procedures,
more surgeries now can be performed on an outpatient basis than ever
before. Providing outpatient surgery at ambulatory surgery centers
(“ASCs”), rather than in hospitals, is good for patients, because they are
able to obtain surgery in a more convenient location, closer to home. Itis
also good for healthcare providers and the healthcare system as a whole, |
because procedures can be performed more efficiently, and thus at a lower
cost.

East King County has more than 500,000 residents and only three
Certificate-of-Need-approved ASCs:  Evergreen Healthcare’s ASC,
approved in 1981; Overlake Hospital’s ASC, approved in 1999; and the
Northwest Nasal Sinus Center ASC, approved in 2002. The Eastside
simply does not have enough operating rooms (“ORs”), whether in its
hospitals or ASCs, to meet the outpatient-surgery needs of its large and
growing population. Indeed, thousands of Eastside residents travel to
Seattle facilities every year for outpatient surgery, including more than
4,000 surgeries at Swedish’s hospitals alone. The Department of Health’s

“conservative” estimate is that the Eastside has a shortage of five



outpatient ORs; Swedish estimates the actual shortage to be at least eleven
outpatient ORs.

The Department of Health (the “Department”) approved Swedish’s
application for a Certificate of Need to establish a 5-OR ambulatory
surgery center in Bellevue. This new facility will help meet the Eastside’s
need for additional outpatient ORs. It also will allow Swedish to better
serve its Eastside patients and to offer another choice of provider on the
Eastside.

Moreover, consistent with Swedish’s non-profit mission, Swedish
will serve Medicare and Medicaid patients, as well as provide charity care,
at its new ASC, just as it does in its Seattle hospitals. This will help
ensure that all residents of the service area, including low-income persons,
will have adequate access to surgical care.

The Legislature created the Certificate of Need Program to
promote access to healthcare services and control costs. Allowing
Swedish to build an ASC on the Eastside will serve both of these goals.
The Department correctly interpreted and applied its regulations in
approving Swedish's ASC. Accordingly, Swedish respectfully requests
that this Court reverse the Court of Appeals’ opinion and reinstate the

Department’s decision granting a Certificate of Need to Swedish.



IL ASSIGNMENTS OF ERROR

“This Court reviews the [agency's] decision, not the decision of the
superior court” or the Court of Appeals. King County v. Central Puget
Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 553, 14 P.3d 133
(2000). It “applfies] the standards of RCW 34.05 directly to the record
before the agency, sitting in the same position as the superior court.”
Accordingly, this Court reviews the Department's decision approving
Swedish's facility, not the Court of Appeals' opinion.

Nevertheless, Swedish assigns the following errors to the Court of
Appeals' opinion:

1. The Court of Appeals applied the wrong standard of review
to the Department's final order;

2. The Court of Appeals misinterpreted WAC 246-310-
270(9); and

3. The Court of Appeals reversed the Department's final order
even though Overlake and Evergreen were not “substantially prejudiced”

by the agency action.



III. STATEMENT OF THE CASE

A. Swedish Applied For a Certificate Of Need To Establish an
Ambulatory Surgery Center in Bellevue.

Swedish plans to build a 5-OR, $7.4 million, multi-specialty
ambulatory surgery center in Bellevue. AR (1st) 128 ef seq.! This facility
will be available to all physicians in the community who have privileges to
practice at Swedish. AR (Ist) 135. This includes 280 surgeons on
Swedish's active medical staff. AR (Ist) 274. “Given the increasing
emphasis on the provision of medical care in the outpatient setting,” as
well as patients' increasing “preference to obtain services close to home,”
Swedish believes “that this ambulatory surgery center will allow for
Swedish's medical services to be provided to [its] patients in a more
appropriate and cost-effective manner.” AR (1st) 135.

Under the Certificate of Need (“CN”) statutory framework, “[t]he
construction, development, or other establishment of a new health care
facility” requires approval by the Department of Health. @RCW
70.38.105(4)(a); WAC 246-310-020(1)(a). “Health care facility” is
defined to include “ambulatory surgical facilities” such as the one Swedish

plans to build in Bellevue. RCW 70.38.025(6); WAC 246-310-010(26);

! The administrative record in this case is contained in two, separately-numbered parts.
As it did in the Cowrt of Appeals, Swedish will use “AR (1st)” to refer to the
administrative record which preceded the first judicial review proceeding, and “AR (2d)”
to refer to the additional administrative record on remand, which preceded the second
judicial review proceeding.



see also WAC 246-310-010(5) (defining “ambulatory surgical facility”).
Accordingly, on November 14, 2002, Swedish applied to the Department
for a CN to establish its proposed ASC.

B. East King County Has a Shortage Of Operating Rooms.

In recent years, there has been substantial population growth in
East King County. This has been coupled with an increasing demand for
outpatient surgical procedures nationwide, both in absolute terms and as a
percentage of total surgeries. AR (1st) 140. This trend is the result of
several factors, including technological advances allowing more surgeries
to be performed on an outpatient basis, and the preference of many
patients to obtain surgery in an outpatient setting and closer to home. Id.
A leading national survey has confirmed an “explosive growth of
ambulatory surgery” across the U.S. AR (1st) 200.

The Eastside's healthcare infrastructure has not kept pace with
either the area's population growth or the increasing demand for outpatient
surgery. More than 500,000 people now live in East King County. AR
(1st) 1969. This large population is served by only three CN-approved
ASCs: Evergreen Surgery Center, approved in 1981; Overlake Surgery
Center, approved in 1999; and Northwest Nasal Sinus Center, approved in

2002. AR (1st) 43.



These three ASCs, together with the hospital operating rooms
available at Overlake and Evergreen, are insufficient to meet the needs of
Eastside residents. This is evidenced by the fact that more than 4,000
ambulatory surgeries are performed on Eastside residents annually at
Swedish’s Seattle hospitals. AR (1st) 47. This is more than 10 outpatient
surgeries for every day of the year on Eastside patients at Swedish alone.

The Department projected a shortage of approximately 12
operating rooms in East King County by 2009, including 5 outpatient ORs
and 7 inpatient ORs. AR (2d) 265, 501. However, this is a conservative
estimate. AR (1st) 2025. Swedish’s calculations actually put the shortage
at 23 operlating rooms, including 11 outpatient ORs and 12 inpatient ORs.
AR (2d) 264.

C. Swedish's Bellevue ASC Would Help Meet This Need.

It is noteworthy that the two petitioners, Overlake and Evergreen,
not only have hospitals on the Eastside, but also already have their own
ASCs on the Eastside. AR (1st) 42. Indeed, between their hospital ORs
and ambulatory surgery center ORs, Overlake and Evergreen control
virtually all of the generally-available operating rooms in the planning
area. Moreover, Overlake and Evergreen are each expanding their own

Eastside facilities. AR (Ist) 431. Their argument against Swedish's



application—that there is not “need” for additional ORs in the planning
area—is belied by their own actions.

Swedish is the logical choice to add operating-room capacity in
East King County. Swedish already cares for thousands of Eastside
families at its Seattle hospitals. Swedish Physicians, a primary-care
medical group, cares for more than 34,000 Eastside patients out of its
Factoria clinic. AR (1st) 417. This includes more than 2,700 pediatric
patients. AR (1st) 426. Additionally, more than 400 physicians on
Swedish’s medical staff live on the Eastside, including more than 175 with
a surgery-related specialty. AR (1st) 416. Therefore, it only makes sense
that Swedish be allowed to build an ASC in Bellevue, to provide
outpatient surgery for its Eastside patients, in a non-hospital setting closer
to home.

Swedish's ASC would also create another option for Medicare and
Medicaid patients, as well as persons needing charity care. Swedish is a
not-for-profit organization, with a strong history of serving low-income
populations. AR (Ist) 434. Its community-benefit contributions include
health-related research, community health activities and non-billed
services, charity care, medical education, and Medicaid subsidies. AR

(Ist) 434. Allowing a Swedish-owned ASC to be established will



therefore improve access to healthcare for low-income persons. AR (1st)
434,

D. The Department of Health Approved Swedish’s Bellevue ASC.

The Certificate of Need Program of the Department of Health
approved Swedish's application on August 25, 2004. AR (Ist) 719-35.
Following an adjudicative proceeding commenced by Overlake and
Evergreen, the Program's decision ultimately was affirmed by Health Law
Judge (“HLJ”) John F. Kuntz on November 9, 2006. AR (2d) 491-509.

E. The Court of Appeals Reversed the Department's Approval of
Swedish's Facility.

Overlake and Evergreen sought judicial review of the
Department’s decision in King County Superior Court, where the
Department’s approval of Swedish’s facility was affirmed by the
Honorable Julie A. Spector on August 23, 2007. CP 403. Overlake and
Evergreen next sought review of the Department’s decision in the
Washington Court of Appeals, Division I. On October 13, 2008, the Court
of Appeals reversed the Department’s approval of Swedish’s facility. See
Overlake Hosp. Ass'n v. Dep't of Health, 146 Wn. App. 1074, 2008 WL

4542868 (2008).

% This case’s complicated procedural history is discussed in detail in Swedish's brief in
the Court of Appeals, at pp. 8-9. The final agency action was HLJ Kuntz's November 9,
2006 order approving Swedish's facility.



IV. ARGUMENT

A. Standard of Review.

The Department’s decision approvingi Swedish’s CN application
“is presumed correct” and Overlake and Evergreen “bear[] the burden of
proof.” Univ. of Wash. Med. Ctr. v. Dep’t of Health, 164 Wn.2d 95, 102,
187 P.3d 243 (2008); see also RCW 34.05.570. Overlake and Evergreen
must prove two things. First, they “ha[ve] the burden of showing the
department misunderstood or violated the law[.]” Univ. of Wash., 164
Wn.2d at 103. Second, they have the burden of showing that they have
been “substantially prejudiced by the action complained of” RCW
34.05.570.

Where, as here, the interpretation of a regulation is at issue, the
Court “accord[s] substantial deference to the agency’s interpretation,
particularly in regard to the law involving the agency’s special knowledge
and expertise.” Univ. of Wash., 164 Wn.2d at 102.

B. Overlake and Evergreen Have Not Established That the
Department Misunderstood Or Violated the Law.

1. Operating Room “Need” Is Determined By the
Methodology Set Forth In WAC 246-310-270(9).

The Department ordinarily will not approve a new ASC unless the
Department projects a shortage of available operating rooms in the

planning area. See WAC 246-310-270(4). In this case, the relevant



planning area is East King County. WAC 246-310-270(3). The
Department’s methodology for projecting operating room need is set forth
in WAC 246-310-270(9). There are essentially three steps in the
methodology: (1) determine the “existing capacity” of operating rooms in
the planning area; (2) project the “future need” for operating room
capacity in the planning area; and (3) consider whether the “future need”
for operating room capacity is greater than or less than the “existing
capacity.” See WAC 246-310-270(9).

Not all new ASCs require CN approval, however. The regulations
specifically carve out an exemption for facilities “in the offices of private
physicians or dentists, whether for individual or group practice, if the
privilege of using the facility is not extended to physicians or dentists
outside the individual or group practice.” WAC 246-310-010(5). These
closed, private-practice facilities are frequently referred to as “CN-
exempt” ASCs.

There are significant differences between CN-approved and CN-
exempt ASCs. First, a CN-exempt ASC can only be used by the
physicians in whose office it exists. Second, a physician who owns a CN-
exempt ASC is not required to accept Medicare or Medicaid patients, or
provide any charity care, whereas CN-approved ASCs are often required

to do so as a condition of receiving a CN. Third, a physician with an OR
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in her own office often will have a narrow specialty, and therefore that OR
will only be used for certain types of procedures. Fourth, a CN-exempt
OR often will be used less frequently than a CN-approved ASC, because it
is available to fewer surgeons.

Overlake and Evergreen argue that the Department treats CN-
exempt ASCs incorrectly within WAC 246-310-270(9). Specifically, the
Department does not include CN-exempt ASCs when determining existing
capacity (step 1, described above); however, the Department includes all
surgeries performed in the planning area, including in CN-exempt ASCs,
in its “use rate” calculation to project the number of surgeries that will be
needed in the planning area (step 2, described above). The Department's
interpretation of WAC 246-310-270(9) is correct. Indeed, the Department
follows the regulation to the letter.

2. Existing Capacity: WAC 246-310-270(9)

Provides That Operating Rooms In CN-Exempt
ASCs Must Be Excluded From Existing
Capacity.

WAC 246-310-270(9)(a) states how the Department will determine
existing capacity of operating rooms. The regulation requires the
Department to count two types of operating rooms when determining

existing capacity. First, the Department counts the “dedicated outpatient

operating rooms” in the planning area. WAC 246-310-270(9)(a)(iii).

-11-



These are operating rooms in ambulatory surgical facilities, as well as any
operating rooms in hospitals that may be dedicated to outpatient surgery.
Second, the Department counts the “remaining inpatient and outpatient
operating rooms in the areal.]” WAC 246-310-270(9)(a)(iv). These are
the operating rooms in hospitals which are not dedicated to outpatient
surgery. Compare WAC 246-310-270(9)(a)(i1)) with WAC 246-310-
270(9)(a)(d).

The methodology in WAC 246-310-270(9) must be read in
connection with the applicable “definitions” set forth in WAC 246-310-
010. There, the Department specifically excludes CN-exempt ASCs from
the definition of “ambulatory surgical facilities”—the facilities which,
along with hospitals, are those whose operating rooms are being counted
in WAC 246-310-270(9)(a). WAC 246-310-010(5). Private-practice,
CN-exempt ASCs in the offices of individual physicians simply are not
part of what is being considered. They are neither “dedicated outpatient
operating rooms” counted under WAC 246-310-270(9)(a)(iii), nor are they
hospital operating rooms not dedicated to outpatient surgery counted
under WAC 246-310-270(9)(a)(iv).

This definition of “operating rooms”—i.e., excluding CN-exempt
ASCs—is the definition that was intended by the Department when

adopting WAC 246-310-270(9), and that has long been followed by the

-12 -



Department.

This precise issue was discussed at length by the

Department’s Health Law Judge in In Re Pacific Rim Outpatient Surgery

Center (Wash. Dep’t of Health October 17, 2003):

The parties each define operating room differently, and this
ambiguity raises a statutory interpretation issue. What is
important is the characterization or type of “operating
room”. The question is not “what is an operating room”.
The issue is “what type of operating room” is included in
the WAC 246-310-270(9) calculation? Viewed in this
manner, the Presiding Officer concludes the term
“operating room” must be read in conjunction with the
definition of “ambulatory surgical facilities”. Counting all
operating rooms in the service area is inconsistent with the
other subsections contained in WAC 246-310-270 . . .

This reading is supported by the public policy of health

planning set forth by the Legislature. RCW 70.38.015.

AR (2d) 390-91.

The Department’s annual capacity assumptions in WAC 246-310-

270(9)(a) also reflect the fact that the CN-exempt ASCs are excluded here.

An OR whose use is restricted to an individual physician or group of

physicians (the very definition of a CN-exempt ASC, under WAC 246-

310-010(5)) obviously is not going to be “available” for as much of the

time as an OR in a hospital or CN-approved ASC, which could be used by

many surgeons, and for which the annual capacity assumptions are

designed.?

? The Department assumes that an operating room dedicated to ambulatory surgery has
an annual capacity of 68,850 minutes. See WAC 246-310-270(9)(a)(ii). The “default”

-13 -



The Department’s use of the term “operating rooms” throughout
WAC 246-310-270 also confirms that operating rooms in CN-exempt
ASCs are not to be considered as part of existing capacity. For example,
in subsection (1), the Department “plan[s] for operating rooms[.]” In
subsection (4), the regulation states that “[o]utpatient operating rooms
should ordinarily not be approved” unless certain conditions are met. In
subsection (6), the regulation provides that “[a]n ambulatory surgical
facility shall have a minimum of two operating rooms.” Because the
Department does not “plan for” or “approve” CN-exempt ASCs, and
“ambulatory surgical facility” is defined as excluding CN-exempt ASCs,
plainly the reference to “operating rooms” in the methodology must
exclude operating rooms in CN-exempt ASCs.

Therefore, under the precise language of the Department’s
regulations, operating rooms in CN-exempt ASCs must be excluded from
the “existing capacity” determination of WAC 246-310-270(9)(a).
Moreover, as a practical matter, it would be impossible for the Department

to include the operating rooms in CN-exempt ASCs in existing capacity.

length of surgery is 50 minutes per outpatient surgery. See WAC 246-310-270(9)(b)(i).
Thus, a “typical” outpatient operating room in a hospital or CN-approved ASC could
accommodate 1,377 surgeries per year. It would be a very busy physician indeed who
could perform 3.8 surgeries per day, 7 days per week, herself, in the operating room in
her own office. Plainly, the Department’s methodology is not intended to include such
private-practice, CN-exempt ASCs in the “available” existing capacity calculation, along
with hospital-based and CN-approved ASCs for which these existing capa01ty
assumptions are designed.

-14 -



Because a physician does not need to obtain a CN before building an
operating room in her own office, the Department does not actually know
how many of these private-practice, CN-exempt ORs exist. Therefore, the
Department cannot possibly have intended its regulation to require it to
count facilities that it would be unable to count.
3. Projected Future Surgeries: WAC 246-310-
270(9) Provides That Surgeries Performed In
CN-Exempt ASCs Must Be Included When
Determining the Surgical Procedure “Use Rate”

Employed To Project the Number Of Future
Surgeries In the Planning Area.

WAC 246-310-270(9) provides that surgeries performed at‘ CN-
exempt ASCs must be included when calculating the planning area’s “use
rate,” used to project the total number of surgeries that will take place in
the planning area in the future.

The regulation requires the Department to project the number of
“surgeries performed within the hospital planning area[.]” WAC 246-
310-270(9)(b)(1) (emphasis added). Unlike the “existing capacity”
determination, this step simply counts all surgeries in a geographic area,
regardless of the type of facility in which those surgeries were performed.

In other words, the “existing capacity” determination (subsection
a) counts operating rooms, whereas the “future need” determination

(subsection b) counts surgeries. More precisely, the “existing capacity”

-15 -



calculation counts the number of operating rooms in hospitals and
ambulatory surgical facilities (as defined under WAC 246-310-010(5)),
whereas the “future need” projection counts surgeries in the planning
area. The first determination considers specific types of facil iﬁ'es, whereas

the second determination considers only the geographic area.

4. The Department's Methodology Is Consistently
Used On All ASC Applications.

The Court of Appeals' opinion appears to be based on its
conclusion that the Department's methodology is “biased toward need.”
Overlake Hosp., at *1. Indeed, the Court of Appeals could “envision no
scenario where the Department's application of the formula will »not result
ina showing of need (except where there are no exempt facilities).” Id,, at
*2 (emphasis vadded). The Court of Appeals simply misunderstood how
the regulation works. The regulation's historic application demonstrates
that it does not “inevitably” lead to approval of new facilities.

For example, in 2007 one of the Department’s Health Law Judges,
Zimmie Caner, denied MultiCare Health System’s application to establish
an ASC in Gig Harbor, which is in the Central Pierce planning area. Like
the East King planning area, Central Pierce, which includes Tacoma, is a
highly populated planning area with competing healthcare facilities,
including CN-exempt ASCs. HLJ Caner applied the same methodology to

MultiCare’s application in that case as HLJ Kuntz applied to Swedish’s

-16 -



application in this case—in other words, she included the surgeries in CN-
exempt ASCs (of which there were seven in Central Pierce) when
calculating the “use rate,” but excluded these CN-exempt ASCs when
determining existing capacity. Using this same methodology, HLJ Caner
determined that Central Pierce had a large surplus of operating rooms and
accordingly denied MultiCare's application. See In Re MultiCare Health
System Gig Harbor Ambulatory Surgery Center (Wash. Dep’t of Health

Dec. 13, 2007) (“In re MultiCare”) at 5.*

5. The Court Should Defer To the Department's
Interpretation of the Regulation.

This Court should “limit its function to assuring that the agency
has exercised its discretion in accordance with the law, and shall not itself
undertake to exercise the discretion that the legislature has placed in the
agency.” RCW 34.05.574(1); see also Univ. of Wash., 187 P.3d at 245-46.

Accordingly, the Court should defer to the Department’s policy decision,

* It should not be surprising that the Department determined that East King
(Bellevue/Issaquah) had a shortage of ORs (resulting in the Department’s approval of
Swedish’s application) and that Central Pierce (Tacoma/Gig Harbor) had a surplus of
ORs (resulting in the Department’s denial of MultiCare’s application), because East King
has a much larger population than Central Pierce (500,000 vs. 300,000), but East King
has far fewer operating rooms than Central Pierce (33 ORs vs. 59 ORs). Compare AR
(1st) 1969 (East King population) with In Re Franciscan Health System Gig Harbor
Hospital (Wash. Dep’t of Health May 14, 2004) at Appx. 10 (Central Pierce population);
compare AR (1st) 1969 (East King ORSs) with In Re MultiCare at 4, n.5 (Central Pierce
ORS). In Re MultiCare and In Re Franciscan Health System Gig Harbor Hospital are
attached as Exhibits 1 and 2, respectively, to Respondents' Motion for Reconsideration,
filed October 27, 2008, in the Court of Appeals. Respondents may cite to the
Department’s decisions on other applications, and this Court may rely upon them See,
e.g., Postema v. Snohomish County, 83 Wn. App. 574, 583-84, 922 P.2d 176 (1996).

-17 -



based on its expertise in health-facility planning, to approve enough
generally-available ORs to satisfy the total surgical need of the public.
The Department's regulation, WAC 246-310-270(9), is accurately
designed to achieve this policy goal. Randy Huyck, the CN Program’s
analyst, explained this in detail in his hearing testimony. AR (1st) 2023-
24, 2051.

The alternative policy, advocated by Overlake and Evergreen,
effectively places planning for ASCs in the hands of individual physicians
who choose to build operating rooms in their own offices, restricted to
their own use, and free from CN-regulation. If enough of them were to do
so, no generally-available, multi-specialty ASCs, required to treat
Medicare and Medicare patients and provide charity care, such as the
facility to be built by Swedish, would ever be approved. The Department
has rejected this alternative, and instead adopted a methodology to ensure
that enough generally-available outpatient operating rooms are available to
meet the total surgical need of the public.

From a policy perspective, the Department’s judgment may be
criticized by some as too liberal; the alternative approach advocated by
Overlake and Evergreen certainly would be better for preserving the status
quo, and protecting existing providers from competition. However, the

Legislature gave the Department the authority to decide what approach to
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take to approving new ambulatory surgical facilities. In the complex
balancing of interests that goes into healthcare planning, the Department
has placed a high value on ensuring that there will be enough generally-
available outpatient operating rooms in the future, and designed a
methodology to achieve that goal.

C.  Evergreen and Overlake Have Not Shown That They Were
Substantially Prejudiced By the Department's Decision.

Under the APA, a “court shall grant relief only if it determines that
a person seeking relief has been substantially prejudiced by the action
complained of.” Densley v. Dep't of Ret. Sys., 162 Wn.2d 210, 217, 173
P.3d 885 (2007) (quotiﬁg RCW 34.05.570(1)(d)). “The person seeking
relief bears the burden of proof.” Densley, 162 Wn.2d at 217 (citing RCW
34.05.570(1)(a)). Because Overlake and Evergreen have failed to show
“substantial prejudice,” they are not entitled to relief from the
Department’s decision.  Therefore, the Court should reinstate the
Department's approval of Swedish's application even if it rejects the
Department's need methodology.

D. The Court Should Reinstate the Department's Decision
Approving Swedish's Facility.

Finally, although the Department's regulation provides that a
pfoposed ASC should not “ordinarily” be approved if need is not

demonstrated under the WAC 246-310-270(9) methodology, it does not
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provide that an ASC will never be approved if numeric need is not shown.
In this case, the large and growing Eastside population, the increasing
demand for outpatient surgery, the benefits of having an additional choice
of provider for local residents, and increasing access to healthcare all
weigh in favor of approving Swedish's facility. The Court may affirm the
Department’s decision on any ground supported by the record. RAP
2.5(a). The Department’s approval of Swedish’s application therefore
should be affirmed regardless of whether “numeric need” can be shown

under WAC 246-310-270(9).
V.  CONCLUSION

Swedish respectfully requests that the Court reverse the Court of
Appeals' opinion and reinstate the Department's decision approving

Swedish's Bellevue ASC.

Respectfully submitted this 28th day of August 2009.
DORS WHITNEY LL

By: Co.

Peter S.Ehrlichman, WSBA #6591
Brian W. Grimm, WSBA #29619

U.S. Bank Centre .
1420 Fifth Avenue, Suite 3400
Seattle, WA 98101
Telephone: (206) 903-8800
Facsimile: (206) 903-8820

Attorneys for Respondent,
Swedish Health Services
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PROOF OF SERVICE

Today I caused the foregoing SUPPLEMENTAL BRIEF OF
SWEDISH HEALTH SERVICES to be served on the following persons

by first-class mail:

Richard A. McCartan

Assistant Attorney General

OFFICE OF THE ATTORNEY GENERAL
P.O. Box 40109

7141 Cleanwater Drive S.W.

Olympia, WA 98504

Donald W. Black

E. Ross Farr

OGDEN MURPHY WALLACE, PLLC
1601 Fifth Avenue, Suite 2100 '
Seattle, WA 98101

James S. Fitzgerald

Gregory A. McBroom

LIVENGOOD, FITZGERALD & ALSKOG, PLLC
121 Third Avenue

P.O. Box 908

Kirkland, WA 98083

DATED this 28th day of August 2009.

Co.

Brian W. Grimm
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WAC 246-310-270: Ambulatory surgery. Page 1 of 2

246-310-263 << 246-310-270 >> 246-310-280

WAC 246-310-270 No agency filings affecting this section since 2003
Ambulatory surgery.

(1) To receive approval, an ambulatory surgical facility must meet the following standards in addition to applicable
review criteria in WAC 246-310-210, 246-310-220, 246-310-230, and 246-310-240.

(2) The area to be used to plan for operating rooms and ambulatory surgical facilities is the secondary health services
planning area.

(3) Secondary health services planning areas are: San Juan, Whatcom, East Skagit, Whidbey-Fidalgo, Western North
Olympic, East Clallam, East Jefferson, North Snochomish, Central Snohomish, East Snohomish, Southwest Snohomish,
Kitsap, North King, East King, Central King, Southwest King, Southeast King, Central Pierce, West Pierce, East Pierce,
Mason, West Grays Harbor, Southeast Grays Harbor, Thurston, North Pacific, South Pacific, West Lewis, East Lewis,
Cowlitz-Wahkiakum-Skamania, Clark, West Klickitat, East Klickitat, Okanogan, Chelan-Douglas, Grant, Kittitas, Yakima,
Benton-Franklin, Ferry, North Stevens, North Pend Oreille, South Stevens, South Pend Oreille, Southwest Lincoln,
Central Lincoln, Spokane, Southwest Adams, Central Adams, Central Whitman, East Whitman, Walla Walla, Columbia,
Garfield, and Asotin.

(4) Outpatient operating rooms should ordinarily not be approved in planning areas where the total number of
operating rooms available for both inpatient and outpatient surgery exceeds the area need.

(5) When a need exists in planning areas for additional outpatient operating room capacity, preference shall be given
to dedicated outpatient operating rooms.

(6) An ambulatory surgical facility shall have a minimum of two operating rooms.

(7) Ambulatory surgical facilities shall document and provide assurances of implementation of policies to provide
access to individuals unable to pay consistent with charity care levels provided by hospitals affected by the proposed
ambulatory surgical facility. The amount of an ambulatory surgical facility's annual revenue utilized to finance charity care
shall be at least equal to or greater than the average percentage of total patient revenue, other than medicare or
medicaid, that affected hospitals in the planning area utilized to provide charity care in the last available reporting year.

(8) The need for operating rooms will be determined using the method identified in subsection (9) of this section. -
(9) Operating room need in a planning area shall be determined using the following method:
(a) Existing capacity.

(i) Assume the annual capacity of one operating room located in a hospital and not dedicated to outpatient surgery is
ninety-four thousand two hundred fifty minutes. This is derived from scheduling forty-four hours per week, fifty-one weeks
per year (allowing for five weekday holidays), a fifteen percent loss for preparation and clean-up time, and fifteen percent
time loss to allow schedule flexibility. The resulting seventy percent productive time is comparabie to the previously
operating hospital commission's last definition of "billing minutes” which is the time lapse from administration of
anesthesia until surgery is completed.

(if) Assume the annual capacity of one operating room dedicated to ambulatory surgery is sixty-eight thousand eight
hundred fifty minutes. The derivation is the same as (a)(i) of this subsection except for twenty-five percent loss for
prep/clean-up time and scheduling is for a thirty-seven and one-half hour week. Divide the capacity minutes by the
average minutes per outpatient surgery (see (a)(vii) of this subsection). Where survey data are unavailable, assume fifty
minutes per outpatient surgery, resulting in a capacity for one thousand three hundred seventy-seven outpatient
surgeries per room per year.

(iiiy Calculate the total annual capacity (in number of surgeries) of all dedicated outpatient operating rooms in the
area.

(iv) Calculate the total annual capacity (in number of minutes) of the remaining inpatient and outpatient operating
rooms in the area, including dedicated specialized rooms except for twenty-four hour dedicated emergency rooms. When
dedicated emergency operating rooms are excluded, emergency or minutes should also be excluded when calculating
the need in an area. Exclude cystoscopic and other special purpose rooms (e.g., open heart surgery) and delivery
rooms.

(b) Future need.

(i) Project number of inpatient and outpatient surgeries performed within the hospital planning area for the third year

Appendix -1 -
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WAC 246-310-270: Ambulatory surgery. Page 2 of 2

of operation. This shall be based on the current number of surgeries adjusted for forecasted growth in the population
served and may be adjusted for trends in surgeries per capita.

(ii) Subtract the capacity of dedicated outpatient operating rooms from the forecasted number of outpatient surgeries.
The difference continues into the calculation of (b)(iv) of this subsection.

(iii) Determine the average time per inpatient and outpatient surgery in the planning area. Where data are unavailable,
assume one hundred minutes per inpatient and fifty minutes per outpatient surgery. This excludes preparation and
cleanup time and is comparable to "billing minutes.”

(iv) Calculate the sum of inpatient and remaining outpatient (from (b)(ii) of this subsection) operating room time
needed in the third year of operation.

(c) Net need.

(i) If (b)(iv) of this subsection is less than (a)(iv) of this subsection, divide their difference by ninety-four thousand two
hundred fifty minutes to obtain the area’s surplus of operating rooms used for both inpatient and outpatient surgery.

(i) If (b)(iv) of this subsection is greater than (a)(iv) of this subsection, subtract (a)(iv) of this subsection from the
inpatient component of (b)(iv) of this subsection and divide by ninety-four thousand two hundred fifty minutes to obtain
the area's shortage of inpatient operating rooms. Divide the outpatient component of (b)(iv) of this subsection by sixty-
eight thousand eight hundred fifty to obtain the area's shortage of dedicated outpatient operating rooms.

[Statutory Authority: RCW 70.38.135 and 70.38.919. 92-02-018 (Order 224), § 246-310-270, filed 12/23/91, effective 1/23/92. Statutory
Authority: RCW 43.70.040. 91-02-049 (Order 121), recodified as § 246-310-270, filed 12/27/90, effective 1/31/91. Statutory Authority; RCW
70.38.919. 80-16-058 (Order 073), § 248-19-700, filed 7/27/90, effective 8/27/90.)
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STATE.OF WASHINGTON
DEPARTMENT OF HEALTH .
" ADJUDICATIVE SERVICE UNIT

In the Matter of: ) ' .
' _ : ) Docket No. 03-06-C-2001CN
OVERLAKE HOSPITAL MEDICAL ) : '
CENTER, a Wasthington non-profit ) FINDINGS OF FACT, -
corporation; and KING COUNTY ) CONCLUSIONS OF LAW
PUBLIC HOSPITAL DISTRICT NO. 2, ) AND FINAL ORDER ON
dba EVERGREEN HEALTHCARE, ) REMAND
a Washington public hospital district, )
)
)
)

Pefitioners.

APPEARANCES:

Petitioner, Overlake Hospital Medlcal Center, by
Ogden-Murphy Wallace PLLC, per
Donald W. Black, Attorney at Law-

Petitioner, King County Public Health District No. 2,

. dba Evergreen Healthcare, by : '
Livengood, Fitzgerald, & Alskog, PLLC, per
James S. Fltzgera|d Attorney at Law

lntervenor Swedtsh Health Services,
dba Swedish Medical Center, by -
Bennett Bigelow & Leedom, P.S. per
Stephen |. Pentz, Attorney at Law

-Department of Health Certificate of Need Program by

Office of the Attorney General, per-
Richard A. McCartan, Assistant Attorney General

PRESIDING OFFICER:  John F. Kuntz, Health Law Judge
Following the issuance of the Amended Findings of Fact, Conclusioné of Law

and Final Order, Swedish Health Services (Swed'ish) filed a petition in King Couﬁty

FINDINGS OF FACT,

CONCLUSIONS OF LAW

AND FINAL ORDER ON

REMAND Page 10of 19"

Docket No, 03-06-C-2001CN

000491
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Superior Court appealing the order. The Superior Court remanded the matter for further

~ action.

ISS UES

o1 Whether Swedish correctly included the number of surgeries performed at

exempt ambulatory surgery center operatmg rooms in its WAC 246-310-270 calculation

of the surgical procedure use rate, and correctly excluded the number of exémpt

: ambulatory surgery center operating rooms in its calculataon of the exrstmg operatlng

~ . foom capacity determlnatlon'? :

2 Whether the Program's decrsron to grant the Swedlsh certificate of need

appllcatron should bé granted?

SUMMARY OF THE EVIDENCE -

Randall Huyck Robm Edward MacStraVlc and Jody Carona testlf ed at the

heanng The followmg thrrteen exhlbrts were admrtted at the heanng

" Docket No. 03-06-C-2001CN

Exhibit 1:  The ‘Swedish Certificate of Need Appllcatlon Record.
Exhibit2:  Health Service Area Map showing Southeast (yellow) and East
: . (blue).King County Servuce Areas,
* Exhibit A: . Program analysis in the Northwest Nasal Sinus Center applrcatlon
' (Certrf cate of. Need No. 1250).
ExhibitB:  Resume of Robin Edward MacStravlc, Ph.D. .
Exhibit C:  Deposition of Program Analyst Randy Huyck taken August 27,
2003 (pages 58 through 95). _
~ Exhibit D: Facsrmlle dated August 20, 2003, wnth Program work sheets used
' in the orlgrnal analysis date of August 15, 2003.
FINDINGS OF FACT,
-CONCILUSIONS OF LAW
"AND FINAL ORDER ON
REMAND "Page 2 of 19

0004957“
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Exhibit E:  Four'ambulatory surgery center need methodology worksheets
prepared by Jody Carona, Health Service Planning & Development,
based on the Program's worksheets and data in the record,
-demonstrating the numerical need: - '

E-1: In the Swedish defined planning éréa if all exempt ambulatory
surgery center operating rooms are included in the available

supply;

E-2: In the Swedish planning area if all surgeries performed in all
exempt ambulatory surgery center operating rooms are. exc!uded

from the use rate; .

E-3: In the East King County planning area if all exémpt ambulatory
) surgery center operating rooms are included in the available

‘supply; and

E-4:  In the East King County planning area if all surgén‘es performed in
: all exerript ambulatory surgery center operating rooms are excluded

from the use rate.

Exhibit F:  Oversized Map of Proposed Service Area for Swedish ambulatory
: surgery center (Exhibit 7 from the Huyck deposition). ,

Exhibit G: Swedish Defined Service Area (actual Swedish defined service
S - area facilities per Department of Health:directory of certified
ambulatory surgery centers and S-wedish application).

Exhibit H:  ‘Summary of East King Surgery 2001 Ufilization Data and Use Rate
. Calculations corrected Calculation of Need — Northwest Nasal -

Surgery Center.

Exhibit I: 2006 East King Secondary Health Servfce Area — Excluding
. Exempt Facilities. : . .

ExhibitJ: = Swedish Bellevue ,Ambulétory 'Surger‘y éenter Need Methodology:
J-1: Methodology using 102/1000 use raie. | |
J-2: Méthoc-iology using 82/1000 use rate.
J-3: Methodolégy using 57/1000 use rate.

FINDINGS OF FACT,.

CONCLUSIONS OF LAW -

- AND FINAL ORDER ON

'REMAND . . Page 3 0of 19

Docket No. 03-06-C-2001_CN

000493
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J-4: Methodology using 76/1000 use rate.

Exhibit K:.  November 27, 2002 letter to Lori Aoyama, Health Facilities -
' Planning & Development, from Randy Huyck (with attached copies -
of the Program's application of the ambulatory surgery center
numeric need methodology contained in WAC 246-310-270:

K-1:  Program methodology.

K-2:  Methodology usiﬁg Evergreen/Overlake number of surgérieé-

(prepared November 27, 2002).

K-3:  Methodology using Northwest Nasal Sinus Center projected-
surgeries (prepared November 27, 2002).

K-4: Methodology as prepared by applicant Northwest Nasal Sinus
"~ Center (prepared November 27, 2002). _

K-6: East King Ambulatory Shrgery Center Survey CN Facilities
. (prepared November 27,2002). .

K-6: East King Ambulatory. Surgery Genter Survey Al Responding
(prepared November 27'! 2002). : o

Based on the evidence and éxhibits in this matter, the Presiding Officer enters
“the f&ﬂqwing: - -

I FINDINGS OF FACT
A. - Backdround_ .

- 1.1 TI%e'Cgrtiﬁééte of Need Progra_h (the Program) granted Swedish Health
Services (Swedish) Certificate of Need No. 1264 to. establish an ambulatory §urgical -
facility in.Bellevue, Washington. Overlake Hospital Medical Center and Evergreen |
'Héalthcarev(the Petitioners) appealed the f’rbgram'é decision. Swedish was perrriitt.ed

to intervene in the appeal.

. FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND FINAL ORDER ON .
REMAND Page 4 of 19

Docket No. 03-06-C-2001CN
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12 OnJuly 8, 2005, the Presiding Officer issued an.A'm'ehded' Findings of
Fact, Conclu'siohs of Law and Fiﬁal Order (the Final Order). The Final Order reversed
. the Program's decision that granted the certificate of need to Swedish.
1.3 On Auéust 9, 2005, Swedish filed a Petition for Judic;iaf Review in King
Cqunty Superior Court pursuant to RCW 34.05.5;30. On April 19, 2006, King County
Superior Qoun Judge Douglas North iséued an Qrder Revérsing the Presiding Officer's
Amended Findings of Fact, Conclusi.ons'of Law and Finaf Order, and Remaﬁd’ing to the

Presiding Officer for Further Proceedings (the Remand Order). Judge North ruled, in

relevant part:

, Accordingly, the Presiding Officer's Final Order is affirmed in part
and reversed in part. -The case is remanded to the Presiding Officer,
based on the evidence presented by the patties to the Department of
Health during the application process and the adjudicative proceeding, to
(i) determine whether:Swedish's proposed ASC satisfies the certificate of
need criteria, using the East King County planning area; and (ii) address
any other issues raised by the parties in the prior adjudicative proceeding
and not previously addressed in the Final Order or this order.

' The Remand Order at 2.

1.4  Surgery can be performed on-an inpat'ient or outpatient basis.! Inpatient
sU{gery is when a person's s'urgery requires board and-room ih a he'alth' 'care facility--
(i.e., a hospital) on a continuous t\{venty.'-four-hg)ur—a-day‘basis.2 Therefore, ouipatier'tt

surgery is when a person’s surgery requires less than twenty-four hour care. When a

! “Surgery” means that “branch of medicine dealing with the manual and operative procedures for
correction of deformities and defects, repair of injuries, and diagnosis and cure of certain diseases.”
Taber's Cyclopedic Medical Dictionary (14™ Edition, 1981), at 1395. :

+ % See WAC 246-310-010. o

FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND FINAL ORDER ON

REMAND Page 5 of 19

Docket No. 03-06-C-2001CN
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need exists for additional c.>utpatie'nt.operating room capacity, preference is given to
dedicated outpatient operatirig rooms.? | |

1.5 When a person receives surgéry on an outpatient basfs, that surgery can
be performed in an-ambulatory sur‘gibal facility. An “ambulatory surgical facility” is a free
standing entity that'operates primarily for the purpose of performing outpatient surgical
procédurgs,'thét is surgery for patients who do not requiré hospitalization.* To q‘uaﬁfy
as an am_bulatdry surgical faéility, the facility fhus.t have a minimum of two operating
‘rooms."’ The facility can be located in a private physician or dentist office. When the
use of the facility is m;t restricted to a specific individual or érdup practice, the-facility
can qualify as an ambuiatory surgical facility. When afacility's use is"restricited.to a
spécific individual or group practice, by deﬁn.ition, it is not an ambulatory surgical
facility.® These exempt facilitiés can be referred to as arﬁbul‘atory surgical centers.”

1.6 Characterizing a facility as‘ an ambulatory surgfcal facilit); oran ambdlatory
s~|',1rgic_al centc}:-f is important under the law. A;n anibulatory.surgicél facility'must obtain a .
x_certiﬁc';ate of heec_i to operate in the state of Washington.® An amt-)ul'atory surgical center

is exempt from the certificate. of need requirement.

-

* WAC 246-310-270(5).

* WAC 246-310-010. .

Swac 246-310-270(6) and WAC 246-310-010. To “operate” is “to perform an‘incision or to make a
suture on the body or any of its organs or parts to restore health.” Taber's Cyclopedic Medical Dictionary

gEdition 14, 1981), at 990.

See WAC 246-310-010. _ . -
" The term ambulatory surgical center is not-defined in chapter 246-310 WAC. The term is being used to

help to differentiate bétween exempt and non-exempt facilities,
® WAC 246-310-270(1). -

" FINDINGS OF FACT,

CONCLUSIONS OF LAW

AND FINAL ORDER ON .
REMAND - Page 6 of 19

Docket No. 03-06-C-2001CN
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1.7 The decision whether to grant or deny an ambulatory surgical facility
certificate of need application is detehnined by using a mathematical formula or
methodology to determine whether there is a “need” for an addmonal facility (that is, a
reqwrement for additional operatmg room. capamty) To determlne whether need for an
addrtlonal facility exxsts requires the ldentlf cation of a geographtc region Known as a
secondary health services planmng area (the health planmng area).!® If the applicant
‘can show there is a net need for dedicated outpatient operating rooms in the yelévant
health planning area in the future (three years after the applicanf anticipates starting fhe
operation of the facility) the applicét{on is granted. If no need exis,té, the application is
Qeniec,i.. . | . ' |

18 Need exists if more operatmg room capac:ty is required in‘the’ pro;ect year. .
Capac:ty speaks to the number of surgeries that can be performed in an operatlng
room The surgery mformation is obtained from information derived from surveys
' provuded by facilities in the health p!annlng area or by use of a default figure provided.in
the regulation. Facvlmes ina health planmng area are not required to complete the
surveys regarding surgtcal capacity at their respective facnlmes Thus, the capacity

calculations in any given application are affeqteq by the number of facilities that reply to

the submitted surveys. "

® WVAC 246-310-270(9).

“wac 246-310-270(3).
" The Program analyst acknowledged at hearing that an issue exists with any use rate calculations, as

the figure is-calculated without receiving complete surgical statistics.

FINDINGS OF FACT,
CONCLUSIONS OF LAW

AND FINAL ORDER ON .

REMAND " Page 7 of 19

Docket No. 03-06-C-2001CN
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1.9 Deciciing whether future operating room capacity is necessary requires the
calculation of a figure known as a “use rate.” The use rate means a projection of the
number of inpatient and outpatieat surgeries withi_n the applicant’s health planning area
for the applicant's target year (the third year of operation). 2 Thé projéction is based on
the current number of surgeries aojusted, for the forecastedgrowth in the population .
served, and may be adjusted for trends in surgeries per ca:pita kfhat is, surgeries
according to the nyrnber of indiViduals). The use rate is raprésented by a.percentage of
surgéries..r_equirad per each one thousano poputation (for example, 100 surgeries per
each 1000 individuals, or 100/1000). ' o

1.10 . When calculatmg the use rate for a health plannlng area, itis necessary fo
rnclude the surgxcai vo!ume or number of surgeries that have been performed both in.
ambulatory surgical ceaters (that is, surgical centers that are exempt from the
. requirement of obtainrng a certificate of need) and ambu.latory surgical f_aci'litie"s (r\on-
| eXembt facilities which are required to abtain a certificate of need). 'Wh'en’calou!aﬁng
the number of existing facilities in a health service.area, it is r'tecessary to exclude from
that count trle'nun;rber of._.operating rooms from ambulstory aurgical centers (exempt
- facilities). The oalculaﬁon performed under this regulat_io,n requires a con;rpariaon of -
aeparate' concepts: (1) The-total volume or number of inpatient and oqtoatient surgeries
‘which have been performed in the planning area; and (2) the amount of cabacity or
facilities.neede.d to accommodate the number of anticipated future surgeries (based on

the antrcrpated increase in the populatlon) in the health planning area.

2 See WAC 246-310-270(9)(b)(r)
FINDINGS OF FACT,

CONCLUSIONS OF.LAW

AND FINAL ORDERON = .

REMAND : Page 8 of 19
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. 1.1 The number of anticipated future surgeries can be calculated by applying
the use rate tothe anticipated future population. Determining whether an indit/idual will '
~ obtain that future surgery, in ‘an ambulatory surgical center (an exempt facllity) or an
ambulatory surgical facility (a non-exempt facility) cannot be reduoed toa mathematical
- formula. The first concept (anticipated future s.urgenes) isa numeneal value. The
~ second concept (the location of the future surgery) cannot be determined with
. mathematical certainty. i~;or example, a patient.who may qualify for surgery at an
exempt a_mbuiatory surgical center in the present may not qualW for surgery in the
future at the same exempt facility. Anotiier exemple is a surgeon who holds surgicat
privileges at an exempt embulatow surgieal center in the present ma'); not hold surgicai
prwzieges at the same facmty in future. Fmally, the exempt ambulatory surgical center '
may no tonger exist. . |
B." Need. -

. 1.1 2' Wh'at etoes this mean for calculeting the need methodology? It means
capturing all eurrent surgical capacity statistics from ambulatory surgical facilities
(non-exempt facilities): and ambulatory surgical centers (exempt facilltles) in calculating
emstmg capacsty but calculating future need considering only ambulatory surgical
facriitles to ensure that the patients have access to surgical facilities in the future

- 113 Swedish submitted its application to establish the free-standing
ambulatory surgicalTacility in November 2002. Underits applicatlon, the thrrd year of
- operation would be 2006. Swedish provided need calculation information as a part of its

appllcatlon The Swedish information shows that with a use rate of 102/1000 (based on

FINDINGS OF FACT
CONCLUSJONS OF LAW

AND FINAL ORDER ON :
REMAND A Page 9 of 19
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Na‘uonal Center for Health Statistics data) and a populatlon of 633,055 in 2004 (based
on the: Northwest Nasal Sinus Center application) there exrsted anet need for5.9 -
~ outpatient operatrng rooms. PR 316--317. With a use rate of 82/100 (obtamed from the
Northwest Nasal Smus Center applrcatlon) and usrng the same 2004 population figure,
there exrsted a net need for 1. 0 outpatient operating rooms. PR 319. > .

1.14  The Swedish need calculations under WAC 246 -310-270(9) rncluded all
surgery date, whether those surgerles were performed in an ambulatory surgery center
(an exempt facrlrty) or an ambulatory surglcal facrllty (a non-exempt facrlnty) When
calculatmg whether need existed, Swedrsh performed those calculatlons usrng only
ambulatory surgical facility operatmg rooms to show the existence of a surplus or .
shortage of dedrcated outpatient’ operatlng rooms.

1.15 The Program submltted need fi igures at hearing based on information
. contamed in the Swedish applicatron records. With a use rate of 82/1 000 and a 2006
populatron figure of 546,288, there exlsted anet need for 5.39 dedicated outpatrent
operatlng rooms. Exhibit J-2. - o

1.16 The Program need calculatrons under WAC 246-310—270(9) included all
: surgery data whether those surgenes were performed in an ambulatory surglcal center
(an exempt facrlrty) oran ambulatory surgical facility (a non-exempt facility). When
calculating whether need existed, the Program performed those calculatrons using only

ambulatory surgical facility operating rooms to show the existence of a surpius or

shortage of dedicated outpatient rooms.

FINDINGS OF FACT
CONCLUSIONS OF LAW

AND FINAL ORDER ON - _ .

REMAND Page 100of 19 -
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1.17 Information in both the Swedish application and the Program'’s certri' cate
of need analysis show need exists. However, Swedish Used 2004 popuiation
information as opposed to 2006 population figures (the thlrd year of operation) as
. required under WAC 246-31 0-270(9)((b)(i)). The Northwest Nasal Sinus Center use rate
(82/1000) was based on state population information as opposed to nationa! population-
figures from the National Center for Health Statistics (1021000). '

1.18 In calculating whether operating room need exrsts the approprrate use
rated is be 82/1 000 as this figure is derived from state population, uaformatlon,and, th_'e
appropriate. health pianning area. The appropriate population inforr'nation is the 2006
population information from the East King County health piannmg area That popuiatron
ﬁgure is 646,288. See Exhibit J-2. The caicuiatrons show a net need for an additional -

5. 39 dedlcated outpatient operating rooms Thereforé, need exrsts

. -1.19  All surgery data (the total number of surgenes performed) was mciuded in
| the caiculations in Findmg of Fact 1.18 above, whether those surgerles were performed
- inan ambulatory surgical center (an exempt facility) or an ambulatory surgical facility (a
- non-exempt facility). When caleulating whether need existed in Finding of Fact 1.18,
calculations were performed using only ambulatory eurgieal faciiity outpatient operating

-rooms to show a shortage of dedicated outpatient operating rooms in the East King

County heaith planning area.
C. Remaining Certificate of Need Criteria.-

1.20 Swedish provided financial information to show that the immediate and

* long range capital and operating costs fo_r its proposed ambulatory surgical iacility
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project could e met. The Program considered whether the Swédiéh project was .
-financially feasible by ﬁsi_ng a financial ratio analysfs to assess the financial impact of
the project on the overall facility operation. PR-'56$—564. The Program also compared
costs of the project and deferm‘med the Swedish project woula not result in an
_unreasonable impact on the costs and charges for health services within the service
area. PR 565. Swediéh pro;ided sufficient informétion to -shdw that it could finance the
project from availab!e cash reserves. PR 566.
1.21 Swedish provided information t_c; ‘show that it could meet the structure and
process (quality) of care for the project. Swedish provided sufficient information in its
application to show thét it could meet staffing requirements, establish sufﬁcient ancillary ‘

and support-services and would conform fo any applicable legal requirements.

- PR 566-568.
1.22 Swedish provided informatién' in-its application to show that it could meet

‘the cost containment requirements of the project. Swedish provided information to .
-show it had considered whether there were aﬁy superior.alternatives to its proposal fo
establish an ambulatory surgiéal facility, and that tﬁe project would not have an.impact
on the costs and charges to the public. PR 566-568. '
L Il. CONCLUSIONS OF LAW

- 2,1 . The certificate of neg'd program is regulated pursuant o chapter
70.38 RCW and chapter 246-310 WAC. The dev'elopment‘ of health services and
resou-rces should bé accqmplished in.a planned, orderly fashion, consistent with

identified priorities and without unnecessary duplication or frégmentation.
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RCW 70.38.015(2).

22 Inall license apolicatton cases, the burden shall be on the applicant to
establish that the application meets all appllcabte crrtena WAC 246-10-606." The
Program then decides whether to grant or deny a certificate of need applrcatron The
Program s written decrsron must contarn sufficient information to support the Program's
decrsron granting or denying the applrcatron See WAC 246- 310—200(2)(a) see also In -
re Aubum Regronal Med/ca/ Center Docket No. 01- 05-C—105ZCN (February 20, 2003)
Evidence is admrssrble in certificate of need hearmgs ifitis the kind of evidence on
which reasonably prudent persons are accustomed to rely onin the conduct of-their
affalrs RCW 34.04.452; WAC 246-10-606.

23 In general a certificate of need hearing does not supplant the certifi cate of .
need application review process. Rather the heanng assures that the procedural and
substantrve rights of the parties have been observed and factual record supports the
Program s decision and analysis. In re Ear Nose, Throat Docket No. 00-09-C- 1037CN
(April 17, 2001) (Prehearing Order No. 6). Whrle the hearing does not supplant the .'
certlficate of need review process under normal crrcumstances the King Count Superior .
Court remanded the proceeding to the Presiding Officer in this case to determine .
whether the application should be granted’ using mformatlon contained in the appl:catlon
record regarding the East King County plannrng area The remand order also requrred

the Presrdrng Officer to address any other issues raised by the partres in the prior

© " Certificate of need proceedings are governed by the Administrative Procedure Act (chapter 34. 05
RCW), chapter 246-310 WAC and chapter 246-08 WAC. WAC 246-310-610: The relevant sections in
_chapter 246-08 WAC were replaced in 1993 by chapter 246-10 WAC. WAC 246-10-101
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- adjudicative oroceeding and not previously addressed in the Final Order or this order.
See the Remand Order, page 2.
A, First Remand Issue: Need
24 Thereis sufficient informiation in the Swedish application file to answer the
firsti rssue rdentrf ed in the Remand Order specifically to determine whether the
ambulatory surgical facility proposed by Swedish satisfied the certificate of need cn'teria'
using the East King County planning area. See Findings of Fact 1.13 through 1.18.
| Regarding the 2066 project year, there is need for an additional 5.39 operating rooms in
the East King Cotinty planning area. See Finding of Fact 1.18.
B. - Seoond Remand Issue: Issue.Not Previously.Addressed in.Earlier Final Order.
2. 5. Ans;/vering t-he first ieeue-(determining if need exists in the East King
County plannrng area) requrres answering another i lssue ‘that was not addressed in the '
Amended Final Order That issue is whether, when calculating operatmg room need
under WAC 246-310-270(9) the applicant can include the number of surgenes '
performed atan exempt ambulatory surgical center when determrnlng the surglcal
procedure use rate but exclude the number of operatmg rooms in an-exempt
ambulatory surgical center from the count in existing capacity. The.Certiﬁc_ate of Need
Prog_ram has hisrorically used this approach in reviewing ambulatory surgical fac_ility_

applications. )
.26 The rule which is applied is WAC 246-310-270. That ru:le provides, in

-pertinent part:
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(9) Opérating room need in a planning area shall be defermined
using the following method: o E

(a) Existing capacity. :
(i) Calculate the total annual capacity (in number of
surgeries) of all dedicated outpatient operating rooms in the

area.

~ (iv) Calculate the total annual capacity (in number of
minutes) of the remaining inpatient and outpatient operating rooms
in the area, including dedicated specialized rooms except for
twenty-four hour dedicated emergency rooms. When dedicated
emergency operating rooms are excluded, emergency or minutes . -
should also be excluded when calculating the need in the area. -
Exclude cystoscopic and othér special purpose rooms (e.g. open

" heart surgery) and delivery rooms.
~(b) Future need.

(i) Project number of inpatient and outpatient strgeries By .
performed within the third year of operation. This shall be based on " )
current number of surgeries adjusted for forecasted growth in the
population served and may be adjusted for trends in surgeries per

capita. ' :

(if) Subtract the capacity of dedicated outpatient operating
rooms from the forecasted number of outpatient surgeries. The
difference continues into the calculations of (b)(iv) of this

subsection.

(i) Determine the average time per inpatient and outpatient
surgery in the planning area. Where data are unavailable, assume
one hundred minutes per inpatient and fifty minutes per outpatient -
surgery. This excludes preparation and cleanup time and is
comparable to “billing minutes”. - : .

* (iv) Calculate the sum of inpatient and remaining outpatient
. -{from (b)(ii) of this subsection) operating room time needed in the
.. third year of operation. :

(¢) Net Need.
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- () 1f(b)(iv) of this subsection is less than (a)(iv) of this
subsection, divide their difference by ninety-four thousand two
hundred fifty minutes to obtain the area's surplus of operating
rooms used for both inpatient and outpatient surgery.

(ii) If (b)(iv) of this subsection is greater than (a)(iv) of this
subsection, subtract (a)(iv) of this subsection from the inpatient
component of (b)(iv) of this subsection and divide by ninety-four
thousand two hundred fifty minutes to obtain the area’s shortage of

* inpatient operating rooms. Divide the outpatient component of

(b)(iv) of this subsection by sixty-eight thousand eight hundred fifty
to obtain the area’s shortage of dedicated outpatient operating

: rooms. .

- WAC 246-310-270(9) (emphasis addéd).

' 2.7 When capturing outpatient sufgerfdata'(thé number of surgeries) for use
in qalc;xlating future.neved, all outpatie‘znt_surgery data should be included in the final data
ﬁgdre. All outpatient s'urge& data méar_:s data from both exempt and non-exempt
faéilities,. The plain language of WAC 246-310-270(9)(a)(iii) requires that operating

room need shall be determined using the total annual capacity (in number of surgeries)
c;f all .dediéated outpatient operating r,_;),oms” inthe afea. The plain Ianguag_e of the rﬁle '
does not differentiate between exembt (ambulatory surgical centers) and non-exempt
(ambulatory surgical facilitfés). Rules of statt.ltory construction apply-to administrative -
rules érid regulations, particutarly whére they ére adopted pursuant to express

!eéislati've authority. See Stafe v. Burké, 92 Wn.2d 474, 478 (1979). Where the

| meahing of a provision is plain on its face, the couit must‘gi\}g effect to that plain
méaning as an expression of Iegisla_tigle intent. City pf Olympia v. Di'ebick,; 156 Wn.2d
289, 295 (2008) (citing Department of Ecology v Cérhpbell & Gwinnh LLC, 146 Wn.2d 1, .
9-10 (2002). | |
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2:8 The next question is wﬁéther the WAC 246—310-270(9)(b) and (c) ) .
language is equally clear regarding the calculation of operating room need? In other
words is the operating room need calculation restricted to only the nun;nber of
non-exempt (ambulatory surgical facility) operating rooms, or all operating rooms
consistent wiith the reading of WAC 246-310-276(9)(a) A reading of the regulaic;ry
language in WAC 246-310~270(9)(b) speaks to pro;ectlng the number of mpatnent and
outpatlent surgeries performed i in the planning area. This language appears to be all
-inclusive, sumllar fo-a ,readmg of the capacity language set forth in WAC 246-310- .
270(9)(a): - | |
2.9 Howéve:r, the language §f WAC 246-310-270(9)(b) aﬁd (c) cannot be r'ead'
in isolation. A.provisic?m's plain rﬁe:;ning may be ascertained by an examination of the -
statute in.which the provision at issue is‘found‘, as yveil as related statutes or other
_provisions of the same act in which the prov%sion is fc;und. City of Olympia v Drebick,

. 156 Wn.2d at 295 (internal citations omitted). The legislative declaration of bub!ic policy |
étates that healt.h plqﬁning should promote, maintain, and assure that all citizens have
accessible health services. ‘See RCW 70.38.015(1). If the more inclusive approach

| were followed, the cal-culation of available operating rooms woulq include ambulatory
sﬁrgery center (exempt) operating rooms that would not be available to many of thg
indi.viduals_ within the héélth planning area. See Findings of Fact 1.11 and 1.12. Fof_ e
this reason, while all surgeries from what'ever'.source should be included in the existing

capacity calculations under WAC 246-310-270(9)(a), that inclusive approach should not
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.' be used in determining the future need/net neéd calculatiqn under WAC 246-310-270(9)
(b) and ().
| ll. ORDER
Based on the foregoing Findings of Fact and Conclusion’s.c;f Law of the Amended
Final Order, and the above Findings of Féct and Conclusions of Law following the King

CbUnty Superior Court remand order, it is ORDERED:

3.1 There is a net need for 5.39 additional dedicated outpatient operating

rooms in the East King County planning area in the 2006 préject year.

3.2 Certif cate of Need No. 1264 for Swedish Health Services to establish an

ambulatory surg:cal factllty in Bellevue, Washington, is GRANTED
L_,.\

Dated this C'( day of November 2006
JOHN KA\KUNTZ, Health Law Ju@e
Presudmg Officer

'NOTICE TO PARTIES

L ' Either party may file a petition for reconsideration. RCW 34.05. 461(3); .
. RCW34.05.470. The petition for reconsideration must be filed within 10 days of service

. of this Order with:

Adjudicative-Service Unit
P.O. Box 47879
Olympia, WA 98504-7879

And a§ copy must be sent to:

Certificate of Need Program
P.O. Box 47852 '
- Olympia, WA 95204-7852
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The petition must state the specific grounds upon which reconsideration is requested
and the relief requested. The petition for reconsideration is considered denied 20 days
after the petition is filed if the Adjudicative Service Unit has not responded to the petition
or served written notice of the date by which action will be taken on the petition. ..

_ A petition for.judicial feview must be filed and served within 30 days. after service
of this Order. RCW 34.05.542. The procedures are identified in chapter 34.05 RCW,
Part V, Judicial Review and Civil Enforcement. A petition for reconsideration is not
required before seeking judicial review. If a petition for reconsideration is filed,
however, the 30-day period will begin to run upon the resolutiori of that petition.

This order remains in effect even if a petition for reconsideration or petition for
judicial reviewed is filed. “Filing™ means actua! receipt of the document by the
-Adjudicative Service Unit. RCW 34.05.010(6). This Order was “served” upon you on
the day it was deposited in the United States mail. RCW 34.05.010(19). :

,,,,,
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