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L STATEMENT OF CASE
A. Overview Of Certificate Of Need Law

The Department of Health (Department) administers the Certificate
of Need law under RCW 70.38 and WAC 246-310. The law requires
providers td obtain a Certificate of Need prior to establishing a new
“healtﬁ care facility” in the state. RCW 70.38.105(4)(a). That term
“includes an “ambulatory surgery center (ASC).” RCW 70.38.025(6). An
ASC is a facility with operating rooms where physicians perform surgeries
on patients not requiring hospitalization. WAC 246-310-010(5). An ASC
Certificate of Need application seeks approval to establish a certain
numbef of operating roorﬂs within the prépbséd ASVC facility.v o

The Depértment reviews an ASC Certificate of Need application
under five criteria: WAC 246-310-270 (Need Methodology); WAC 246— ..
310-210 (Need); WAC 246-310-220 (Financial Feasibility); WAC 246—
310-230 (Structure and Process of Care); and WAC 246-310-240 (Cost
Containment).

Whether fo approve an application is initially decided by the
Department’s Certificate of Need Program (Program).  When an
application is denied, the applicant may request ‘an adjudicative hearing
under RCW 70.38.115(10)(a) to contest the denial. On the other hand,

when an application is approved, a competitor of the applicant may



reé_[uest an adjudicative proceeding under RCW 34.05.422(1)(b) to contest
the approval. Adjudicative proceedings are conducted by a Department
Health Law Judge (HLJ) who has authority to make the final
administrative decision -for the Department. WAC 246-10-102 (defining
“preéiding officer™).
B. Procedural History Of Case

In November 2002, Swedish Health Services applied to the
Department for a Certificate of Need to establish an ASC with two
operating rooms in Bellevue. CP 60-211. Overlake Hospital Association
and Evergreen Healthcare (Overlake/Evergreen), which already have
operating rooms in East King County, opposed the application. In May
2003, the Program approved the application. CP 42. Overlake/Evergreen
requested an adjudicative proceeding to contest the approval. CP 42. The
HLJ reversed the Program’s approval and denied the Swedish application.
Swedish petitioned for judicial review; the superior court granted the
petition and remanded the case to the Department for further review.
CP 42-43.

On remand, in November 2006, the HLJ approved the Swedish
application. AR at 491-509; Appendix (App.) at 1-19.

Overlake/Evergreen petitioned for judicial review (CP 1-35), and the

! Reasons for the HLI’s and trial court’s earlier decisions are no longer relevant
to this case, but are explained in the Ovérlake/Evergreen brief at page 14.



superior court denied the petition. CP 402-03. Overlake/Evergreen filed
the Notice of Appeal to this Court.
IL. ISSUE

1. Should this Court uphold the November 2006 decision by the
Departrnent’s Health Law Judge to approve Swedish’s Certificate of Need
application to establish an ambulatory surgery center with five operating
rooms in Bellevue?

2. Did Overlake/Evergreen meet its burden to show that the Health
Law Judge’s interpretation of the Methodology in WAC 246-310-270 was
arbitrary and capricious?

III. STANDARD OF REVIEW

This judicial review involves Overlake/Evergreen’s challenge to
the Department’s interpretation of its own rule, WAC 246-310-270. The
court’s ability to overturn the Department’s interpretation is constrained.
Given the Department’s expertise, its interpretation of the éertiﬁcate of
Need law is entitled to “considerable weight” by the reviewing court.

St. Joseph v. Department of Health, 125 Wn.2d 733, 743, 887 P.2d 891

(1995).
Overlake/Evergreen correctly argues that the HLJ’s interpretation
of WAC 247-310-270 should be reviewed under the “arbitrary and

capricious” standard. Brief at 20, 31, V34. This standard has been applied



by the court in reviewing the Department’s interpretation of the Certificate

of Need law. Children’s Hospital v. Department of Health, 95 Wn. App.
858, 871. 975 P.2d 567 (1999). A court reverses under this standard only

if the agency action was “willful and unreasoning, without regard to the

attending facts or circumstances.” ITT Rayonier v. Dalman, 122 Wn.2d
801, 809, 863 P.2d 64 (1993). An agency’.s action is not arbitrary and
capricious if there is “room for two opinions,” even if the reviewing court

disagrees with the action. Rios v. Department of Labor and Industries,

145 Wn.2d 483, 39 P.2d 961 (2002).

The party challenging the validity of an agency action —
Overlake/Evergreen in this case — bears the burden of proving the
invalidity of the action. RCW 34.05.570(1)(a).

IV. ARGUMENT
A. Overlake/Evergreen Fails To Show That The Health Law
Judge’s Interpretation Of The Methodology In WAC 246-310-

270, Leading To Approval Of Swedish Application, Was In
Error And Was Arbitrary And Capricious

This appeal involves the application of the Methodology in
WAC 246-310-270 (App. at 20-21), a numeric equation used by the
Deparfment to determine “need” for additional operating rooms in the
“planning area” where a proposed ASC would be located. The

Methodology is a calculation of whether the number of existing operating



rooms in the planning area is sufficient to meet the need, or whether
additional new operating rooms are needed.

WAC 246-310-270(2) states that the “need” calculation is
performed in certain defined “secondary health services planning areas.”
The proposed Swedish facility in Bellevue would be located in the “East
King County” (East King) planning area. WAC 246-310-270(8) states
that the need for additional operating rooms in a planning area “will be
determined using the method” set forth in WAC 246—310-2'70(9).
WAC 246-310-270(9)(a) determines “existing [operating room] capacity”
in the planning area. WAC 246-310-270(9)(b) determines the “future
[operating room] need” in the planning area. WAC 246-310-270(9)(c)
determines “net [operating room] need” in thel planning area based on the
future need for operating rooms minus the existing operating room
capacity. While the Methodology is complex, the disagreement between
the parties over its proper application, as discussed below, is relatively
narrow and straightforward.

1. Overlake/Evergreen Fails 'To Show That The Health

Law Judge Should Be Reversed In His Determination
Of Existing Capacity Under WAC 246-310-070(9)(a)

An “ASC” subject to Certificate of Need regulation does not

include those outpatient surgery facilities that are located:



[[ln the offices of private physicians . . . whether for
individual or group practice, if the privilege of using the
facility is not extended to physicians . . . outside the
individual or group practice.
WAC 246-310-010(5) (App. at 22). Thus, in-office operating rooms,
which are not open to use by outside physicians, are exempt from
Certificate of Need review under RCW 70.38 and WAC 246-310. (These
facilities are referred to below as “closed exempt facilities.”)

WAC -246—310-270(9)(&)(iii) of the Metﬁodology instructs the
Department to calculate the “total annual capacity (in numbers of
surgeries) of all dedicated outpatient operating\ rooms in the area.” These
op_eraﬁng rooms are those used only for outpatient surgeries (as opposed
to “inpatient” hospital surgeries). In performing the Methodology, the
Department counted 19 dedicated bperating rooms in Eas’; King. CP at
334; App. at 23.

. WAC 246-310-270(9)(a)(iv) then instructs the Department to
calculate the “total annual capacity of inpatient and outpatient [mixed use]
operating rooms in the area.” In performing the Methodology, the
Department counted 14 mixed use operating rooms in East King. Id.

This 19/14 operating-room count included only the operating

rooms in East King hospital operating rooms and ASC operating rooms

subject to Certificate of Need regulation. The count did not include



operating rooms located in closed exempt facilities because these
facilities, as stated, are not regulated by the Department, given the
definition of “ASC” in WAC 246-310-010(5). Thus, the Department
reasonably concluded that operating rooms in closed exempt facilities
should not be considered “operating rooms” within the meaning of
WAC 246-310-270(9)(a)(iii)—(iv). This conclusion is entitled to
considerable weight, is not arbitrary and capricious, and should be upheld
by the Court.
2. Overlake/Evergreen Fail To Show That The Health
Law Judge Should Be Reversed In His Decision To
Apply A 82/1000 “Use Rate” Under WAC 246-310-
27009)(b).
Next, following the above existing-capacity calculation,
WAC 246-310-270(9)(b) (Section 9(b)) states that in order to Calculate
“future need, the Department must’;:
Project the number of inpatient and outpatient surgeries

within'. . . the planning area for the third year of operation
[of the proposed new facility].

l(Emphasis added.)

This Section 9(b) projection requires the Department to estimate
the percentage of East King residents who use ASC services every year in
order to project future need. The projection requires the Department to

determine an ASC “use rate” for the planning area. A use rate is based on



the historical number of surgeries and the population in the planning area.
In performing the Methodology for the Swedish application, the

Department used an 82 surgeries per 1,000 population use rate for East

King. CP at 334; App. at 23 (top left comer of worksheet). As noted by
the HLJ, 82/ IOQO was the use raté utilized by the Department earlier in
reviewing the Northyvest Nasal Sinus Center (NWNSC) East King County
apialication. AR 499-500; App. at 9-10 (1.13).

In the NWNSC evaluation, in caiculating the 82/1000 use rate
| under Section 9(b), the Department included in the East King historical
volume a number of surgeries that were performed at closed exempt
facilities (as well as at facilities open to. use by all physicians.)’
Overlake/Evergreen argues that counting closed exempt facility surgery
volume in calculating the use rate under Section 9(b) was illogical - and
incorrectly inflated the use rate — because under WAC 246-3 10-270(9)(a)
the numbe; of closed exempt operating rooms was not counted in existing
operating room supply. Brief at 21-24.

The HIL correctly rejected _Overlake/Evergreen’s argument. As
stated, in calculating future need, Section 9(b) requires a determination of

the surgeries to be performed “within” the planning area. The HLJ found

2 In the NWNSC evaluation, the CN Program surveyed known closed exempt
facilities in East King County, and received volume data from seven of 21 facilities, and
counted that data in calculating the 82/1000 use rate. CP 301. Thus, the rate is
understated in that it includes volume from only one-third of the closed exempt facilities.



that this Section 9(b) language is “all inclusive.” AR at 507; App. at 17
(12.8). Hence, Sectfon 9(b) required the Department to project futﬁre need
based on the number of surgeries performed at all East King operating
rooms, including those at closed exempt facilities.

Besides relying on the plain wording of Section 9(b), the HLJ
noted that, under RCW 70.38.015(1), the purpose of the Certificate of
Need law to assure that Washington citizens have “accessible” health care
services. AR at 507-08; App. at 17-18 (92.9). The HLJ further noted that
the closed exempt facilities are “not available to many of the individu;'clls
within the planhing area,” since .these facilities are used only to operate on
the patients of physicians who own the facilities (whether individually or
in group practice). Id. Thus, in determining future need, the Department’s
Section 9(b) approach assures a sufficient number of operating rooms
open to use by all physicians; that is, the Department’s approach does not
rely on closed exempt facilitigs to meet part of the public demand for the
service. The HLJ’s conclusion is supported by the following testimony on
direct at the adjudicative hearing from Program Analyst Randall Huyck: |

Q: So what is the rationale for counting the volumes in an
exempt facility but not counting the facility itself?

A: That’s a longstanding rationale that the department has
used for a number of years. The rationale behind that is
that operating rooms that are approved by certificate of
need or are included in community hospitals are available



to the general surgical public if they are properly
credentialed to use the rooms for treatment of their patients,
whoever their patients may be.

The facilities that are described as exempt facilities, the use
of those facilities is limited only to members of those group
practices. And very frequently, we see that the use of these
facilities is limited to one, sometimes two, different
specialties of medicine, such as ENT surgery, oral surgery,
or something like that. So those operating rooms are not
really analogous to a generally available ambulatory
surgery center, operating room, where a multitude of
various services could be performed by a number of
different physicians . . .

Q: So are you attempting to make sure that the [total]
number of surgeries can be met by the facilities that are
open and generally available to everyone.

A: Right. That’s exactly what we’re attemptingtodo. ..

CP 333 and 335. Overlake/Evergreen failed to shake Mr. Huyck’s
testimony, as he further testified on cross-examination:

[The] reason is that these are surgeries that are presumed to
be needed by the population in the future. The department
is charged with, at least, facilitating access to care in such a
way that we would like to see that adequate capacity is
available to these patients. in the future to obtain the
surgeries . . . [T]hat’s . . . longstanding policy of the
program . . .

CP 336. Assuring that a sufficient number of operating rooms are
available to use by all physicians is in the public interest, and certainly is

not an “unnecessary duplication” of services as contended by

Overlake/Evergreen. Brief at 26.

10



In summary, the Department interprets WAC 246-310-270(9)(b) to
allow calculation of the use rate based the total number of surgeries
performed within the planning area. The interpretationb is consistent with
the plain language of the rule, and fulfills the legislative mandate for the
Department to assure sufficient public “access” to health care services,
| including ASC services. The interpretation is not in error, and certainly is
not arbitrary and capricious, as there is a rationale for the interpretation,
even if thé court should happen to disagree with the rationale. Thus, the
Department’s interpretation should not be oveﬂufned by the court.
B. If The Department’s Approach To Performing The

Methodology Is Correct, Swedish’s Application Should Be
Approved.

The WAC 246-310-270 Need MethodOlogy — using the
Department’s approach, as explained abové — shows need for 5.3
additional ASC operating rooms in East King County.’ CP at 334; App. at
23. Thus, the HLJ correctly fouﬁd that, under the Methodology, need
exists for the two new East King operating rooms proposed in the Swedish
application. AR at 501; App. at 11 (111.18); This ﬁnding of need led the
HLIJ to approve the application. AR at 508; App. at 18 (99 3.1-3.2). If the

Court accepts the Department’s approach to performing the Methodology,

® This limited showing of need for 5.3 operating rooms exposes the fallacy of
Overlake/Evergreen’s argument that the Department’s approach to performing the
Methodology will “virtually guarantee” approval of any ASC application. Brief at 27.

11



it should uphold approVal of Swedish’s application, because Overlake/
Evergreen does not otherwise challenge the decision to approve the
application.
V. CONCLUSION

The Department’s interpretation of the WAC 246-310-270 Need
Methodology — leading to a finding of “need” and to approval of
Swedish’s ASC application — is entitled to conéiderable weight by the
Court. The interpretation is reasonable, and Overlake/Evergreen failed to
meet their burden to show that the Department’s interpretation is arbitrary
and capricious. Accordingly, the Department réspectfully requests that the
Court affirm the Department’s approval of the Swedish application.

RESPECTFULLY SUBMITTED this ﬁ day of December,

2007.

ROB McKENNA
Attorney General

[ Bkt -

RICHARD A. McCARTAN, WSBA #8323
Assistant Attorney General
Attorneys for State of Washington
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STATE OF WASHINGTON
- DEPARTMENT OF HEALTH .
- ADJUDICATIVE SERVICE UNIT

In the Matter of: ' ,
o ‘ . Docket No. 03-06-C-2001CN
OVERLAKE HOSPITAL MEDICAL ‘

CENTER, a Washington non-profit FINDINGS OF FACT, -

corporation; and KING COUNTY CONCLUSIONS OF LAW
PUBLIC HOSPITAL DISTRICT NO. 2, AND FINAL ORDER ON
dba EVERGREEN HEALTHCARE, REMAND

a Washington public hospital district,

N M et N N S e s e e

Petitioners,

APPEARANCES:

Petitioner, Overlake Hospital Medical Center, by
Ogden Murphy Wallace PLLC, per
Donald W. Black, Attorney at Law

Petitioner, King County Public Health District No. 2,
. dba Evergreen Healthcare, by : -

Livengood, Fitzgerald, & Alskog, PLLC, per

James S. Fitzgerald Attorney at Law

lntervenor Swedlsh Health Services,

dba Swedish Medical Center, by -

Bennett Bigelow & Leedom, P.S. per

Stephen I. Pentz, Attorney at Law
-Department of Health Certificate of Need Program, by

Office of the Attorney General, per -

.. Richard A. McCartan, Assistant Attorney General
PRESIDING OFFICER:  John F. Kuntz, Héalth Law Judge
Following the issuance of the Amended Findings of Fact, Conclusions of Law

and Final Order, Swedish Health Services (Swedish) filed a petition in King Couhty

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND FINAL ORDER ON

REMAND | Page 1 of 19- OR[GH\]AL :

Docket No. 03-06-C-2001CN . . .
APPENDIX PAGE 1000491



Superior Court appealing the order. The Superior Court remanded the matter for further

~ action.

ISSUES

1. Whether Swedish oorrectly mcluded the number of surgeries performed at

exempt ambulatory surgery center operating rooms in its WAC 246-310-270 calculation -

of the surgical procedure use rate, and correctly excluded the number of exempt

‘ ambulatory surgery center operating rooms in its calculatron of the exrstlng operatrng

- room capacity determination?

2 Whether the Program’s demsron to grant the Swedlsh certificate of need

applrcatlon should beé granted'P

SUMMARY OF THE EVIDENCE

Randall Huyck Robm Edward MaoStrawc and Jody Carona testifi ed at the.

hearlng The followrng thlrteen exhrblts were admltted at the hearlng

Exhibit 1:
Exhibit 2:

 Exhibit A:

Exhibit B:
Exhibit C:

Exhibit D:

FlNDlNGS OF FACT,

The Swedish Certificate of Need Applrcatlon Record.

Health Service Area Map showing Southeast (yellow) and East

_(blue).King County Serwce Areas.

_ Program analysis in the Northwest Nasal Sinus Center appllcatlon

(Certrﬁcate of Need No. 1250).
Resume of Robin Edward MacStravic, Ph.D.

Deposition of Program Analyst Randy Huyck taken August 27,
2003 (pages 58 through 95). _

Facsrmlle dated August 20, 2003, wrth Program work sheets used

in the orrgmal analysis date of August 15, 2003.

-CONCLUSIONS OF LAW
"AND FINAL ORDER ON

REMAND

" Docket No. 03-06-C-2001CN

"Page 2 of 19

APPENDIX PAGE 2
000492



Exhibit E:

E-1:

' E-3:

E-4:

" Exhibit F:
Exhibit G
Exhibit H:

Exhibit I:

‘Exhibit J:
J-1:

J-2:

J-3:

FINDINGS OF FACT,

Four'embulatory surgery center need methodology worksheets
prepared by Jody Carona, Health Service Planning & Developrnent,
based on the Program’s worksheets and data in the record

.demonstrating the numerical need:

‘In the Swedish defined planning area if all exempt ambulatory

surgery center operating rooms are included in the available
supply;

: | In the Swedish planning area if all surgeries performed in all |

exempt ambulatory surgery center operating-rooms are. excluded
from the use rate

In the East King County planning area if all exempt ambulatory
surgery center operating rooms are included in the available

‘supply; and

In the East King County planning area if all surgerles performed in
all exempt ambulatory surgery center operating rooms are excluded
from the use rate.

Oversized Map of Proposed Service Area for Swedlsh ambulatory
surgery center (Exhibit 7 from the Huyck deposrtlon)

Swedish Déefined Service Area (actual Swedlsh defined servnce
area facilities per Department of Health: directory of certified
ambulatory surgery centers and Swedish application).

Summary of East King Surgery 2001 Utilization Data and Use Rate

Calculations corrected Calculatlon of Need - Northwest Nasal
Surgery Center.

2006 East ng Secondary Health Servrce Area ~ Excluding
Exempt Facmtles .

_ Swedish Bellevue Ambuletory'Surgery Center Need Methodology:

Methodology using 102/1000 use rate. |
Methodology using 82/1000 use rate.

Methodology Llsing 57/1000 use rate.

CONCLUSIONS OF LAW -

- AND FINAL ORDER ON

'REMAND

. Page 3 of 19

- APPENDIX PAGE 3

Docket No. 03-06-C-2001CN

000493 ,



J-4:

Exhibit K:

K-2:
K-3:
: K-4;
K-5:

K-6:

Methodology using 76/1000 use rate.

November 27, 2002 letter to Lori Aoyama, Health Facilities -
Planning & Development from Randy Huyck (with attached copies
of the Program s application of the ambulatory surgery center
numeric need methodology contained in WAC 246-310-270:

Program methodology.

Methodology usrng Evergreen/Overlake number of surgerles
(prepared November 27, 2002).

Methodology using Northwest Nasal Sinus Center projected
surgeries (prepared November 27, 2002).

Methodology as prepared by applicant Northwest Nasal Sinus

Center (prepared November 27, 2002).
East King Ambulatory Surgery Center Survey CN Facrlrtles

_ (prepared November 27, 2002).

East King Ambulatory Surgery Center Survey All Respondrng
(prepared November 27, , 2002). o

Based on the evidence and exhlblts in this matter, the Presrdrng Officer enters

the followmg

A. Background

I. FINDINGS OF FACT

- 1.1 The Certrf cate of Need Program (the Program) granted Swedlsh Health

Services (Swedish) Cetrtificate of Need No. 1264 to establish an ambulatory surglcal B

facility in Bellevue, Washington. Overlake Hospital Medical Center and Evergreen

‘Heallthcare (the Petitioners) appealed the Program’s decision. Swedish was permitted

to intervene in the appeal.

FINDINGS OF FACT,

" CONCLUSIONS OF LAW
AND FINAL ORDER ON

REMAND

Docket No. 03-06-C-2001CN

Page 4 of 19

APPENDIX PAGE 4
0060494



1.2 OnJuly 8, 2005, the Presiding Officer issued an _A'nfiehded- Findings of
Fact, ConcluSiohs of Law and Fiﬁal Order (the Final Order). The Final Order reversed
_ the Program's decision that granted the certificate of need to Swedish.
1.3 On Auéust 9, 20(_)5,' Swedish filed a Petition for Judiqial Review in King

Cqunty Superior Court pursuant to RCW 34.05.550. On April 19, 2006, King County
Superior Qourt Judge Douglas North issued an Order Revérsing the Presiding Officer's
Amended Findings of Fact, Conclusions of Law ana Finai Order, and Remaﬁding to the
| Presiding Officer for Further érdceedings (the Remand Order).. Judge North ruled, in ‘

relevant part:

Accordingly, the Presiding Officer's Final Order is affirmed in part
and reversed in part. .-The case is remanded to the Presiding Officer,
based on the evidence presented by the parties to the Department of
Health during the application process and the adjudicative proceeding, to
(i) determine whether:Swedish’s proposed ASC satisfies the certificate of
need criteria, using the East King County planning area; and (ii) address
any other issues raised by the parties in the prior adjudicative proceeding
and not previously addressed in the Final Order or this order.

| The Remand Order at 2.
| 1.4 Surgery can be performed on-an inpaﬁent or outpaﬁenf basis.! Inpatient
surgery is when a person’s éurgery requires board and-room. i.n a héalﬂi -care facility -
(i.e., a hospital) on a continuous twenty"-four-hcpur-a-day~basis.2 Therefore, outpatient

surgery is when a person’s surgery requires less than twenty-four hour care. When a

' “Surgery” means that “branch of medicine dealing with the manual and operative procedures for
correction of deformities and defects, repair of injuries, and diagnosis and cure of certain diseases.”
Taber's Cyclopedic Medical Dictionary (14" Edition, 1981), at 1395. -

+ % See WAC 246-310-010. S '
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need exists for additional outpatlent operatlng room capacity, preferenoe is glven to
dedicated outpatient operatlng rooms.?

1.6  When a person rec'eiveslsurg'ery on an outpatient basls, that surgery can
be performed in an-ambulatory surgioal facility. An “ambulatory surgical facility" is a free
standing entity that operates primarily for the purpose of performing outpatient surgical
procedures ‘that is surgery for patients who do not require hospitalization. 4 To q‘ualify
as an ambulatory surgical facrllty the facility must have a minimum of two operating
.rooms The facmty can be located in a private physician or dentist office. When the
use of the facility is not restrrcted to a specific individual or group praotrce the- faolllty
can qualify as an ambulatory surgrcal facnlrty When a facrlltys use is restricted to a
specific individual or group practice, by deﬁnltlon, it is not an ambulatory surgical
facility.® These exempt facllitiee can be referred to as arhbulatory surgical centers. Y

'1 6 Charactenzmg a facility as an ambulatory surglcal facrllty oran ambulatory '
surglcal cemer is important under the law. An ambulatory. surglcal facrllty must obtain a

xcertlf cate of need to operate in the state of Washington.® An ambulatory surglcal center

is exempt from the certificate. of need requrrement. ‘

3 , WAC 246-310-270(5).

WAC "246-310-010.
SWAC 246- -310-270(6) and WAC 246-310-010. To “operate” is “to perform an'incision or to make a

suture on the body or any of its organs or parts to restore health.” Taber's Cyclopedic Medical Dictionary

gEdltlon 14, 1981), at 990.

See WAC 246-310-010.
" The term ambulatory surgical center is not-defined in chapter 246-310 WAC. The term is belng used to

help to differentiate between exempt and non-exempt facilities.
fwac 246-31 0-270(1)
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1.7 The decision whether to grant or deny an ambulatory surgical facility
certificate of need application is detennined by using a mathematical formula or
methodology to determine whether there is a “need” for an additional facility (thatis, a
requirement for additional opefating room.Acapa'city).9 To dete'rmine whether need for an
additional facility exists requires the identiﬁcation ofa geeéraphic region known as a
eecondary health sen)icee blanning area (the health nlanning area).”® If the applicant
:can show there is a net need for dedicated outpatient operating rooms in the _relevant
health planning area in the future (three years after the applicanf anticipates starting fhe '
operatlon of the facnllty) the appllcatlon is granted. If no need exists, the application is
denled | |

1.8 Need exists if more operatlng room capamty is required in'the project year. .
Capamty speaks to the number of surgeries that can be performed in an operatlng
ro,om. The surgery mformatlon is obtained from information denved from surveys
' ' p'rovided by facilities in the heelth planning area or by use of a default figure provided. in
the regulation. Facmttes ina health plannlng area are not requlred to complete the
surveys regardmg surglcal capacity at their respective faCllltleS Thus, the capacity

calculations in any given application are affeeteq by the number of facilities that reply to

the submitted surveys."!

® WAC 246-310-270(9).

- WAC 246-310-270(3).
" The Program analyst acknowledged at hearing that an issue exists wnth any use rate calculations, as

the figure is-calculated without receiving complete surgical statistics.
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1.9 Deciciing whether future operating room capacity is necessary requires the
calculation of a figure known as a “use rate.” The use rate means a projection of the
number of inpatient and 6utpatieht surgeries within the applicant's health planning area
for the applicant’s target year (the third year of operation).*? The projection igs based on
the current number of surgeﬁes adjusted, for the forecasted.growth in the population .
served, and may be adjusted for trends in surgeries per ca:pita (that is, surgeries
according to the n_umber of individuals). The use rate is _représented by a.percentage of
surgéries;. requiréd per each one thousand pdpulation (for exgmple, _100 surgeries per
each 1000 individuals, or 100/1000). o

1.10 . When ca.lculéting the use rate for a health plan:hing aréa, it is necesséry to
include the surgical vélume or numbe-r of 'surgeries that have‘b.een performed Both in
ambulatéry su,rgicai cer_iters (that is, surgical centers that are exempt from the
| requirement of obtainéng a certificate of need) and ambu'latory ’su‘rgic.al f_acihlitie.‘s (hon-
| eXembt facilities which are required to abtain a certificate of need). 'Wh'en'calculating
the number of existing facilities in a health service.area, it is ﬁecessary to exclude from
that count the'nurﬁber of operating rooms from ambulatory éurgicél centers (exempt
- facilities). The c;alculation performed under this regulétion requires a corhparison of -
§eparate concepts: (1) The total volume or number of inpatient and oqtbaﬁent surgeries
‘which have been performed in the planning area; and (2) the amount of capacity or
facilities.needed to 'accommo'date the number of anticipated future surgeries (based on

the anticipated increase in the population) in the heaith planning area.

12 See WAC 246-310-270(9)(b)(i).
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. 1.11  The number of anticipated future surgeries can be calculated by applying
the use rate to the anticipated future population. D.etermining whetheran indiyidu'al will |
obtain that future sUrgery, in ‘an ambulatory surgical center (an exempt facility) or an
ambulatory.surgica!‘fa‘cility (a non-exempt facility) cannot be reduced to a mathematical
- formula. The first concept (anticipated future s.urg.eries) ie a numerical value. The
~ second concept (the location of the future surgery) cannot be determined with
_ mathematical certainty. l-;or example, a patient.who may qualify for surgery at an
exempt arnbulatory surgical center in the present may not qualify for surgery in the
future at the same exempt facility. Anotber example is a surgeon who holds surgical
privrleges at an exempt ambulatory surgical center in the present may not hold surglcal
pnvuleges at the same facrllty in future. Fmally, the exempt ambulatory surgical center '
may no longer exist. ' '

B.  Need. "

1.,12. Wh’at aoes this mean for calculating the need methodology? It means
capturing all current surgical capacity statistics from ambulatory surgical facilities
(non-exempt facilities)'and ambulatory surgical centers (e_xempt facilities) in calculating
existin_g capacity, but calculating future need considering only ambulatory surgical
facilities to ensure that the patients have access to surgical facilities in the future.

i 1.13 Swedish submitted its application to establish the free-standing
ambulatory surgical facility in l\iovember 2002. Under its applicationf the third year of
| operation would be 2006. Swedish provided need calculation information as a part of its

appllcation The Swedish information shows that with a use rate of 102/1 000 (based on
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Natlonal Center for Health Statistics data) and a populatlon of 633,055 in 2004 (based
on the Northwest Nasal Sinus Center application) there exrsted a net need for5.9
~ outpatient operatlng rooms. PR 316-317. With a use rate of 82/100 (obtamed from the
Northwest Nasal Slnus Center appllcatlon) and usmg the same 2004 population figure,
there eX|sted a net need for 1. O outpatient operating rooms. PR 319. |

1.14 The Swedish need calculations under WAC 246-310 -270(9) lncluded all
surgery date, whether those surgerles were performed in an ambulatory surgery center
(an exempt factllty) or an ambulatory surglcal facullty (a non-exempt facrllty) When
calculatlng whether need existed, Swedlsh performed those calculatlons using only
ambulatory surgical facility operatlng rooms to show the existence of a surplus or |
shortage of dedtcated outpatient’ operatlng rooms.

1. 15 The Program submltted need fi igures at hearing based on information
. contained:in the Swedish application records. thh a use rate of 82/1000 and a 2006-
'populatlon figure of 546,288, there exlsted a net need fo'r 5.39 dedicated outpatient
.ope.r'ating rooms. Exhibit J-2.- o

1.16 The Program need calculatio_ns under WAC 246-310-270(9) included all
- surgery data,- whether those surgeries were performed in an ambulatory'surgical oenter
(an exempt fac:llty) or an ambulatory surgical facility (a non—exempt facility). When
calculating whether need existed, the Program performed those calculations using only

| ambulatory surgical facility operating rooms to show the existence of a surplus or

shortage of dedicated outpatient rooms.
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1.17 Information in hoth' the Swedish application and the Program'’s certiﬁoate
of need analysrs show need exrsts However, Swedish used 2004 populatlon
rnformatron as opposed to 2006 population figures (the thlrd year of operation) as
. required under WAC 246-310-270(9)((b)(i). The Northwest Nasal Srnus Center use rate
(82/1000) was based on state population information as opposed to national population-
figures from the National Center for Health Statistics ( 1'02/1 000). |

1.18 In calculating whether operating' room need .exiSts, the appropriate use
rated is be 82/1 OOO, as this figure is derived frond state population information and the
appropriate.health planntng area. The appropriate population 'inforr'_nation is the 2006
population information from the East King County health plannino area. That population
figure is 546,288. See Exhibit J-2. The caloulatrons show a net need for an additional -
5. 39 dedrcated outpatient operatrng rooms Therefore need exrsts

. . 119 Al surgery data (the total number of surgenes performed) was rncluded in
the calculaﬂons in Fmdrng of Fact 1.18 above, whether those surgerres were performed
- inan arnbulatory surgical center (an exempt facrlrty) or an ambulatory surgical facility (a
- non-exempt facility). When caleulating whether need existed in Finding of Fact 1.18,
calculations were performed using only ambulatory eurgical facility outpatient operating
-rooms to'show a ehortage of dedicated outpatient operating rooms in the East King
County health planning area. |
C.  Remaining Certificate of Need Criteria.
120 'Swedish provided financial information to show that the irnmediate and

* long range capital and operating costs for its proposed ambulatory surgical facility
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project could be met. The Program considered whether the Swedish project was .

-financially feasible by using a financial ratio analysis to assess the financial impact of

the project on the overall facmty operation. PR 563-564 The Program also compared

costs of the pro;ect and determlned the Swedish pro;ect wou!d not result in an

.unreasonable impact on the costs and charges for-health services within the service

area. PR 565. Swedish prO\“/ided sufficient infOrmétion to-shdw that it could finance the
project from avaflable cash reserves. PR 566

1.21 Swedish provided information to ‘show that it could meet the structure and
process (quality) of care for the project. Swedlsh provuded sufficient information in its
application to show that it could meet staffing requyrements, establish sufﬁcuent ancillary |

and support-services and would conform fo any applicable legal requirements.

.~ PR 566-568.

1.22 Swedish provided information in its application to show that it could meet

’the cost containment requirements of the project. Swedish provided information to _

.show it had considered whether there were any superior.alternatives to its proposal to

establish an ambulatory surgiéal facility, and that tﬁe project would not have an.impact
on the costs and charges to the public. PR 566—568 |
L CONCLUSIONS OF LAW
- 2.1 . The certificate of neg'd program is regulated pursuant to chapter
70.38 RCW and chapter 246-310 WAC. The dev'elopment‘ of health services and
resouvrces should b'e accqmplished in.a planned, orderly fashion, consistent with

identified priorities and without unnecessary duplication or frégmentation.
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RCW 70.38.015(2).

22 Inall license apblicahon cases, the burden shall be on the applicant to
establish that the applicatien meets all applicable criteria. WAC 246-1 0-606."° The
Program then decides whether to graht or.. deny a certificate of need application. .The
Program’s written deci'sion must centaih sufficient information to support the Program'’s
decasuon granting or denying the appllcatlon See WAC 246-310- 200(2)(a) see also In -
re Aubum Reg/onal Med/cal Center Docket No. 01-05 C-1052CN (February 20, 2003)
Evidence is admissible in certificate of need hearmgs ifitis the kind of ewdence on
which reasonabh/ prudent persons are accdstomed to rely on:in the conduct of-their
affairs. RCW 34.04.452; WAC 246-10-606. |

2.3 In general a certificate of need hearing does not supplant the certificate of .
need application review process. Rather the hearmg assures that the procedural and
substantlve rughts of the parties have been observed and factual record supports the
Prog.ram s decision and analysis. Inre Ear, Nose, Th(oat, Docket No. 00-09-C-1 037‘(:3N‘ _
(Aprit 17, 2001,)' (Prehearing Order No. 6). While the hearing does hot supplant.the _'
certificate of need review process u'nder normal circumstancee, the King Count Superior .
Ceurt ‘_remanded the proce.eding to the Presiding Officer in this case to determine |
whether the application should be granted using information contained in the application
recerd' regarding the East King County plahningarea\. The hemand order also reqhired

the Rresiding Officer to address any other issues raised by the parties in the prior

- ® Certificate of need proceedings are governed by the Administrative Procedure Act (chapter 34. 05
RCW), chapter 246-310 WAC and chapter 246-08 WAC. WAC 246-310-610: The relevant sections in
_chapter 246-08 WAC were replaced in 1993 by chapter 246-10 WAC. WAC 246-10-101
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(9) Opérating room need in a plannmg area shall be determmed
using the following method:

(a) Existing capacity.
(ii) Calculate the total annual capacity (in number of

surgeries) of all dedicated outpatient operatmg rooms in the
area. . :

" (iv) Calculate the total annual capacity (in number of
minutes) of the remaining inpatient and outpatient operating rooms
in the area, including dedicated specialized rooms except for
twenty-four hour dedicated emergency rooms. When dedicated
emergency operating rooms are excluded, emergency or mlnutes .
should also be excluded when calculating the need in the area.
Exclude cystoscopic and othér special purpose rooms (e. g. open

: heart surgery) and dellvery rooms.

. (b) Future need.

(i) Project number of inpatient and outpatient surgeries
performed within the third year of operation. This shall be based on
current number of surgeries adjusted for forecasted growth in the
population served and may be ad;usted for trends in surgeries per

capita.

(ii) Subtract the capacity of dedicated outpatient operating
rooms from the forecasted number of outpatient surgeries. The
difference continues into the calculations of (b)(iv) of this
subsection. . .

(iii) Determine the average time per inpatient and outpatient
surgery in the planning area. Where data are unavailable, assume
one hundred minutes per inpatient and fifty minutes per outpatient -
surgery. This excludes preparation and cleanup time and is
comparable to “bllllng minutes”. ,

(iv) Calculate the sum of inpatient and remaining outpatient
~ (from (b)(ii) of this subsection) operatmg room time needed in the
. third year of operation.

(¢) Net Neeq .
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- adjudicative proceeding and not previously addressed in the Final Order or this order.
See the Remand Order, page 2.
A.  First Remand Issue: Need. |

24 Therei is sufficient information in the Swedish application file to answer the
firsti issue identit" ed in the Remand Order specifically to determine whether the
ambulatory surgical facility proposed by Swedish satisfied the certif cate of need oriteria
using the East King County planning area. See Findings of Fact 1.13 through 1.18.
| Regarding the _2006 project year, there is need for an additlonal 5.39 operating rooms in
the East King County planning area. See Finding of Fact 1.18.

B. - Seoond Remand Issue: Issue. Not Previously.Addressed in Earlier Final Order.
2. 5> Answerrng the firsti |ssue (determining if need exists in the East King
County planning area) requrres answering another i issue that was not addressed in the .

Amended Final Order That issue is whether, when calculating operating room need
under WAC 246-310-270(9) the applicant can include the number of surgeries
performed at an exempt ambulatory surgical center when determining the surglcal
procedure use rate but exclude the number of operating rooms in an-exempt
ambulatory surgical center from the count in existing capacity. The.Certiﬁoate of Need
Prdgram has historically used this approach in reviewing ambulatory surgical tacility‘
applications. | | .

.2.6  The rule which is applied is WAC 246-310-270. That ru_le provides, in

pertinent part:

' FINDINGS OF FACT,
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-, (i) If (b)(iv) of this subsection is less than (a)(iv) of this
subsection, divide their difference by ninety-four thousand two
hundred fifty minutes to obtain the area’s surplus of operating
rooms used for both inpatient and outpatient surgery.

(i) If (b)(iv) of this subsection is greater than (a)(iv) of this
subsection, subtract (a)(iv) of this subsection from the inpatient
component of (b)(iv) of this subsection and divide by ninety-four
thousand two hundred fifty minutes to obtain the area’s shortage of'

* inpatient operating rooms. Divide the outpatient component of

(b)(iv) of this subsection by sixty-eight thousand eight hundred fifty
to obtain the area’s shortage of dedicated outpatient operating

rooms. —
WAC 246-310-270(9) (emphasis ad'déd).
' 2.7  When capturing outpatierit surzgery‘data'(thé number of surgeries) for use
in c'alc;Jlating future:ne.ed, all outpatie’ht surgery data should be included in the final data
ﬁgdre. All outpatient s{urgery. data méans data from both exempt and non-exempt
faéilities, The plain language of WAC 246-310-270(9)(a)(iii) requires th_at operating
room need shall be determiﬁed using the total énnual capacity (in number of surgeries)
<;f all dedicated outpatient operating [§oms in the area. The plain language of tﬁe rﬁle |
does not differentiate between exembt (ambulatory surgical centers) and non-exémpt
(ambulatory surgical facilities). Rules of .statt‘xtory const-ructiqn apply-to administrative
rules and regulations, particularly whére they are adopted purstant to express
Ieéislati've authority. See State v. Burke, 92 Wn.2d 474, 478 (1979). Where the
| mea‘n‘ing of a provision is plain on its face, the couit must'gi\)e effect to that plain
méaning as an expression of legis!ati;le intent. City gf Olympia v. Drebick; 156~ Whn.2d
289, 295 (2008) (citing Department of Ecology: v éampbe// & Gwinn LLC, 146 Wn.2d 1, .
9-10 (2002). | | | |
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'2..8 The next question is wﬁéther the WAC 246-310-270(9)(b) and (c).', |
language is equally clear re‘garding the calculation of operating room need? In other
words is the operating room need calculation restricted to only the nurﬁber of.
non-exempt (ambulatory surgical faci!ity)' operating rooms, or all o;;erating rooms
consistent with the reading of WAC._246-310-276(9)(a). A reading of the regulaféry
language in WAC 246-310—270(9)(b)' _speaké to prdjecting the number of inpatient and
outpétient surgeries performed in the planning area. This language app_eaifs to 6e‘all
-inclusive, similaf to-a téading of the capacity language set forth in WAC 246-310- - '
270(9)(a).‘ | | , | :
2.9 Howéve:r, the language bf WAC 246-310-270(9)(b) and (c) cannot be r'ead.
in isolation. A’pfovisién's plain rﬁeéning may be ascertained by an examination of the
st_atute in.which the provision at issue is‘ found, as weil as related statutes or other
provisions of the same act in which the prO\;ision is féund. City of Olympia v Drebick,

' 156 Wn.2d at 295 (internal citations omitted). The legislative declaration of bublic policy A
states thét healfh plaﬁning should promote, maintain, and assure that all citizens have
accessible health services. ASee RCW 70.38.015(1). If the more inclusive approach

| were followed, the ca[.culation of available operating rooms woulq include ambulatory
sdrgery _cente'r (exempt) operating rooms that would not be available to many of thg
indi.viduals within the héélth planning area. See Findings of Fact 1.11 and 1.12. For-' o
this reason, while all surgeries from whatever Source should be included in the existing

capacity calculations under WAC 246-310-270(9)(a), that inclusive approach should not
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be used in determining the future need/net neéd calculation under WAC 246-310-270(9)
(b) and (c).
| lil. ORDER
Based on the foregoing Findings of Fact and .Conclusion's.c‘)f Law of the Amended
Final Order, and the above Findings of Féct and Conclusions of Law following the King
CbUnty Superior‘Qourt remand order, it is ORDERED: '
. f 3.1 Thereis a net neéd for 5.39 additional dedicated outpatient operating
rooms .in the_ East Ki'ng.County planning area in the 2006 préject year.
3.2 Certificate of Need No‘ 1264 for Swedish Health Services to establish an

ambulatory surgical faClllty in Bellevue, Washington, is GRANTED
L__....-\

Dated this ? day of November 2006

N\

JOHN K \KUNTZ, Health Law Ju@e
Presudmg Officer

'NOTICE TO PARTIES

_ | Either party may file a petltlbn for reconsideration. RCW 34.05. 461(3)
- RCW34.05.470. The petition for reconsideration must be filed within 1 0 days of service

of thls Order with:

| Adjudicative Service Unit
P.O. Box 47879
Olympia, WA 98504-7879

And a§ copy must be sent to:

Certificate of Need Program
P.O. Box 47852
Olympia, WA 95204-7852
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The petition must state the specific grounds upon which reconsideration is requested
and the relief requested. The petition for reconsideration is considered denied 20 days
after the petition is filed if the Adjudicative Service Unit has not responded to the petition
or served written notice‘of the date by which action will be taken on the petition. ..

A petition for judicial review must be filed and served within 30 days. after service
of this Order. RCW 34. 05.542. The procedures are identified in chapter 34.056 RCW,
Part V, Judicial Review and Civil Enforcement. A petition for reconsideration is not
required before seeking judicial review. If a petitiori for reconsideration is filed,
however, the 30-day period will begin to run upon the resolution of that petition.

This order remains in effect even if a petition for reconsideration or petition for
judicial reviewed is filed. “Filing™ means actual receipt of the document by the
.Adjudicative Service Unit. RCW 34. 05.010(6). This Order was “served” upon you on
the day it was deposited in the United States mail. RCW 34 05.010(19). :
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WAC 246-310-270: Ambulatory surgery. - Pagelof2

246-310-263 << 246-310-270>> 246-310-280

WAC 246-310-270
Ambulatory surgery.

(1) To receive approval, an ambulatory surgical facility must meet the following standards in addition to applicable
review criteria in WAC 246-310-210, 246-310-220, 246-310-230, and 246-310-240.

(2) The area to be used to plan for operating rooms and ambulatory surgical facilities is the secondary health services
planning area.

(3) Secondary health services planning areas are: San Juan, Whatcom, East Skagit, Whidbey-Fidalgo, Western North
Olympic, East Clallam, East Jefferson, North Snohomish, Central Snohomish, East Snohomish, Southwest Snohomish,
Kitsap, North King, East King, Central King, Southwest King, Southeast King, Central Pierce, West Pierce, East Pierce,
Mason, West Grays Harbor, Southeast Grays Harbor, Thurston, North Pacific, South Pacific, West Lewis, East Lewis,
Cowlitz-Wahkiakum-Skamania, Clark, West Klickitat, East Klickitat, Okanogan, Chelan-Douglas, Grant, Kittitas, Yakima,
Benton-Franklin, Ferry, North Stevens, North Pend Oreille, South Stevens, South Pend Oreille, Southwest Lincoln,
Central Lincoln, Spokane, Southwest Adams, Central Adams, Centrai Whitman, East Whitman, Walla Walla, Columbia,

Garfield, and Asotin.

(4) Outpatient operating rooms should ordinarily not be approved in planning areas where the total number of
operating rooms available for both inpatient and outpatient surgery exceeds the area need.

(5) When a need exists in planning areas for additional outpatient operating room capacity, preference shall be given
to dedicated outpatient operating rooms.

(6) An ambulatory surgical facility shall have a minimum of two operating rooms.

(7) Ambulatory surgical facilities shall document and provide assurances of implementation of policies to provide
access to individuals unable to pay consistent with charity care levels provided by hospitals affected by the proposed
ambulatory surgical facility. The amount of an ambulatory surgical facility's annual revenue utilized to finance charity care
shall be at least equal to or greater than the average percentage of total patient revenue, other than medicare or
medicaid, that affected hospitals in the planning area utilized to provide charity care in the last available reporting year.

(8) The need for operating rooms will be determined using the method identified in subsection (8) of this section.
(9) Operating room need in a planning area shall be determined using the following method:
(a) Existing capacity.

-(i) Assume the annual capacity of one operating room located in a hospital and not dedicated to outpatient surgery is
" ninety-four thousand two hundred fifty minutes. This is derived from scheduling forty-four hours per week, fifty-one weeks
per year (allowing for five weekday holidays), a fifteen percent loss for preparation and clean-up time, and fifteen percent
time loss to allow schedule flexibility. The resulting seventy percent productive time is comparable to the previously
operating hospital commission's last definition of "billing minutes" which is the time lapse from administration of
anesthesia until surgery is completed. .

(i) Assume the annual capacity of one operating room dedicated to ambulatory surgery is sixty-eight thousand eight
hundred fifty minutes. The derivation is the same as (a)(i) of this subsection except for twenty-five percent loss for -
prep/clean-up time and scheduling is for a thirty-seven and one-half hour week. Divide the capacity minutes by the
average minutes per outpatient surgery (see (a)(vii) of this subsection). Where survey data are unavailable, assume fifty
minutes per outpatient surgery, resulting in a capacity for one thousand three hundred seventy-seven outpatient
surgeries per room per year. '

(iii) Calculate the total annual capacity (in number of surgeries) of all dedicated outpatient operating rooms in the
area.

(iv) Calculate the total annual capacity (in number of minutes) of the remaining inpatient and outpatient operating
rooms in the area, including dedicated specialized rooms except for twenty-four hour dedicated emergency rooms. When
dedicated emergency operating rooms are excluded, emergency or minutes should also be excluded when calculating
the need in an area. Exclude cystoscopic and other special purpose rooms (e.g., open heart surgery) and delivery
rooms.

(b) Future need.
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(i) Project number of inpatient and outpatient surgeries performed within the hospital planning area for the third year
of operation. This shall be based on the current number of surgeries adjusted for forecasted growth in the population
served and may be adjusted for frends in surgeries per capita.

(i) Subtract the capacity of dedicated outpatient operating rooms from the forecasted number of outpatient surgeries.
The difference continues into the calculation of (b)(iv) of this subsection.

(iii) Determine the average time per inpatient and outpatient surgery in the planning area. Where data are unavailable,
assume one hundred minutes per inpatient and fi fty minutes per outpatlent surgery. This excludes preparation and
cleanup time and is comparable to “billing minutes."

(iv) Calculate the sum of inpatient and remaining outpatient (from (b)(ii) of this subsection) operatmg room time
needed in the third year of operation.

(c) Net need.

(i) If (b)(iv) of this subsection is less than (a)(iv) of this subsection, divide their difference by ninety-four thousand two
hundred fifty minutes to obtain the area's surplus of operating rooms used for both inpatient and outpatient surgery.

(i) If (b)(iv) of this subsection is greater than (a)(iv) of this subsection, subtract (a)(iv) of this subsection from the
inpatient component of (b)(iv) of this subsection and divide by ninety-four thousand two hundred fifty minutes to obtain
the area's shortage of inpatient operating rooms. Divide the outpatient component of (b)(iv) of this subsection by sixty-
eight thousand eight hundred fifty to obtain the area's shortage of dedicated outpatient operating rooms.

[Statutory Authority: RCW 70.38.135 and 70.38.919. 92-02-018 (Order 224), § 246-310-270, filed 12/23/91, effective 1/23/92. Statutory
Authority: RCW 43.70.040. 91-02-049 (Order 121), recodified as § 246-310-270, filed 12/27/90, effective 1/31/91. Statutory Authority: RCW
70.38.919. 90-16-058 (Order 073), § 248-19-700, filed 7/27/90, effective 8/27/90.]
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246-310-001 << 246-310-010 >> 246-310-020

WAC 246-310-010

Definitions.
For the purposes of chapter 246-310 WAC, the following words and phrases have the following meanings unless the
context clearly indicates otherwise.

(1) "Acute care facilities" means hospitals and ambulatory surgical facifities.

(2) "Affected person" means an interested person who:

(a) Is located or resides in the applicant's health service area;

(b) Testified at a public hearing or submitted written evidence; and

(c) Requested in writing to be informed of the department's decision.

(3) "Alterations,” see "construction, renovation, or alteration.”

‘ (4) "Ambulatory care facility" means any place, building, institution, or distinct part thereof not a health care facility as

defined in this section and operated for the purpose of providing health services to individuals without providing such

services with board and room on a continuous twenty-four-hour basis. The term "ambulatory care facility" includes the
offices of private physicians, whether for individual or group practice.

(5) "Ambulatory surgical facility" means any free-standing entity, including an ambulatory surgery center that operates
primarily for the purpose of performing surgical procedures to treat patients not requiring hospitalization. This term does

not include a facility in the offices of private physicians or dentists, whether for individual or group practice, if the privilege
of using the facility is not extended to physicians or dentists outside the individual or group practice.

(6) "Applicant,” means:
(a) Any person proposing to engage in any undertaking subject to review under chapter 70.38 RCW; or

{b) Any person or individuai with a ten percent or greater financial interest in a partnership or corporation or other
comparable legal entity engaging in any undertaking subject to review under chapter 70.38 RCW.

. (7) "Bed banking" means the process of retaining the rights to nursing home bed allocations which are not licensed as
outlined in WAC 246-310-395. : _

(8) "Bed supply" means within a geographic area the total number of:

(a) Nursing home beds which are licensed or cerﬁﬁcate of need approved but not yet licensed or beds banked under
RCW 70.38.111 (8)(a) or where the need is deemed met under RCW 70.38.115 (13)(b), excluding:

(i) Those nursing home beds certified as intermediate care facility for the mentally retarded (ICF-MR) the operators of
which have not signed an agreement on or before July 1, 1990, with the department of social and health services
department of social and health services to give appropriate notice prior to termination of the ICF-MR service;

(it) New or existing nursing home beds within a CCRC which are approved under WAC 246-310-380(5); or

(iif) Nursing home beds within a CCRC which is excluded from the definition of a health care facility per RCW
70.38.025(6); and

(iv) Beds banked under RCW 70.38.115 (13)(b) where the need is not deemed met.

(b) Licensed hospital beds used for long-term care or certificate of need approved hospital beds to be used for long-
term care not yet in use, excluding swing-beds. v _ :

(9) "Bed-to-population ratio” means the nursing home bed supply per one thousand persons of the estimated or
forecasted resident population age sixty-five and older.

(10) "Capital expenditure": Except for WAC 246-310-280, capital expenditure means an expenditure, including a force

account expenditure (i.e., an expenditure for a construction project undertaken by a nursing home facility as its own
contractor), which, under generally accepted accounting principles, is not properly chargeable as an expense of
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Swedish Bellevue ASC
" Ambulatory Surgery Center Need Methodology
As Prepared by. Applicant

Seivice Area Population; 546,288
Surgeries @ 82/1,000: 44,796
a.. 94,250 minutes/year/mixed-use OR
aii. 68,850 minutes/year/dedicated outpatient OR
a.iii. 19 dedicated outpatient OR's x 68,850 minutes = 1,308,150 minutes dedicated OR om.nmoma\
a.iv. 14 mixed-use OR's x 94,250 minutes = 1,319,500 minutes mixed-use OR capacity
b.i. projected inpatient surgeries = 16,574 = 1,947,489 minutes inpatient surgeries
projected outpatient surgeries = 28,221 = 1,679,164 minutes Outpatient surgeries
b.ii. Forecast # of outpatient surgeries - capacity of dedicated outpatient OR's
28,221 - 21,986 = 6,236 outpatient surgeries
b.iii, average time of inpatient surgeries = 117.5 minutes
average time of outpatient surgeries = 60 minutes
b.iv. inpatient surgeries~average time = 1,947,489 minutes
remaining outpatient surgeries(b.ii.)*ave tim = 371,014 minutes
2,318,503 minutes
c.i. if b.iv. < a.iv. , divide (a.iv.-b.iv.) by 94,250 to determine surplus of mixed-use OR's
Not Appiicable - Go to ¢.11, and ignore any value here,
1,319,500
- __ 2,318,503
-999,003 / 94,250 = -10.60
c.il. if b.iv. > a.iv., divide (inpatient part of b.jy - a.iv.) by 94250 to determine shortage of inpatient OR's
USE THESE VALUES
1,947,489
-__ 1,319,500
* 627,989 / 94250 . = 6.66

divide outpatient part of b.jy. By 68,850 to amﬁ:sm:o‘m:o:moo of dedicated outpatient OR's
371,014 / 68,850 = o .39 ’

Prepared by R. Huyek

21,986 Outpatient surgeries

11,230 Mixed-use surgeries

001969
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