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A. IDENTITY OF PETITIONERS

Petitioners Isidro Valencia (36029-2-1I) and Eduardo Sanchez
(36115-9-11) ask this court to accept review of the decision in Part B of this
motion.
B. DECISION

Mr. Valencia and Mr. Sanchez seek review of that portion of the
consolidated decision of the Court of Appeals, Division II, filed on January
13, 2009, which holds that their constitutional vagueness challenge to the
prohibitibn on possession of drug paraphernalia as a community custody
condition is premature pursuant to its decision in State v. Motter, 139
Wn.App. 797, 162 P.3d 1190 (2007), in spite of this court’s decision in State
v. Bahl, 164 Wn.2d 739, 193 P.3d 678 (2008). A copy of Division II’s
published, split opinion is attached.
C. ISSUES PRESENTED FOR REVIEW

Does the Court of Appeals’ refusal to address a constitutional challenge
to a community custody condition as not ripe for adjudication violate (1) a
defendant’s right to due process under Washington Constitution, Article 1,
§ 3 and United States Constitution Fourteenth Amendment, (2) a defendant’s
right to effective appellate review and to counsel under Washington
Constitution, Article 1, § 22 and United States Constitution, Sixth

Amendment, and (3) this court’s decision in State v. Bahl, supra?
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D. STATEMENT OF THE CASE |
By information filed ‘O‘ct_ober 26, 21006, the Ciark County Prosecutor
charged eight different individuals, including petitroners Isidro Valencia and
Eduardd Sanchez w1th possession of marijuana with intent to deliver and
consplracyto dehvermanjuana CPV 1-4; CPS 1—4 Pet1t1onersb cases 1ater
', Went toa Jomt tnal aﬁer whlch the jury retumed verdlcts of gullty on both‘
.charges agamst both pet1t1oners CPV 62- 64 CPS 98 99
3 The tnal court later sentenced both pet1t1oners w1th1n the standard range,
imposed commumty custody, and then set commumty custody cond1t1ons that
included the following: ‘ |

® Defendant shall not possess oruse anyzparaphernalia that can be used
 forthe ingestion or processing of controlled substances or that can be

used to facilitate the sale or transfer of controlled substances .

" including scales, pagers, cellular phones, police scanners, and hand
held electronic scheduling or data storage devices.
- CPV 106; CPS 112.

After 'sentencing, both petitioners filed timely notices of appeal, arguing
in part, that -this community custody condition was Void for vagueness. CPV
116; CPS 104 By decision filed J anuary 13, 2009 D1V1s10n I of the Court -
of Appeals refused to address this argument, ﬁndmg that under its prev1ous

decision in State V. Motter supra, this argument was not ripe for review.

1“CPV” stands for Clerk’s Papers in Petitioner Valencia’s case.
“CPS” stands for Clerk’s Papers in Petitioner Sanchez case.
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Petitioners seek review of this published decision by Division Il of the Court
of Appeals

E. ARGUl\/IENT WHY REVIEW SHOULD BE ACCEPTED

: Th1s case’presents a s1gmﬁcant quest1on of const1tut1onal magnitudethat =

should be revrewed under RAP 13. 4(b)(3) Also the Court of Appeals
| oplmon isin conﬂlct with th1s Court’s recent oplmon in State v. Bahl supra.
" The followmg sets out thls argument .
N In Bahl, supra the defendant appealed commumty custody cond1t10ns
:1mposed followmg his conv1ct10n for second degree rape argumg that they
" ‘were void for vagueness These condltlons proh1b1ted the defendant from
‘possessmg “pornographlc matenals” and “sexual st1mulus materla ”? The
5 state responded in part that since the defendant was still in pr1son and DOC
was not _trying to enforce these_cond1t1ons, the defendant’s constltutronal '
Vagueness challenge was .not yet ripe
In addressmg the ripeness question, this court relied heav11y upon the
analy51s of the Third C1rcu1t Court of Appeals’ decision in Umted States V.
Loy, 237 F.3d 251 (3d Cir. 2001) In Loy, the government argued that the
court should refrain from reviewing a defendant’ s vagueness challenge to his
probation conditions prior to a clai_rn that the defendant had violated one of
those conditions. }Speci’ﬁcally, the governrnent argued that “because

' vagueness challenges may typically only be made in the context of particular
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purported violations, [the defendant] must wait until he is facing revocation
proceedings before he will be able to raise his claim.”v Loy, supra.

In addressing this argument, the court first noted that the other circuit

~ courts of appeal umformly allow defendants to challenge cond1t10ns of .

proba’uon on direct review. Indeed, the failure to do so could yvell be seen as
a waiver of the nght to obJect Second under the “prudent1al ripeness |
doctnne” in Wthh the cou1t addresses the hardsh1p that W1ll arise from
refusing to review. a challenged cond1t1on of probat1on the court found that‘
failure to address a vagueness argument would cause hardsth to the
defendant. Spec1ﬁcally, the court noted “the fact that a party may be forced
to alter his behav10r so as to avoid penalt1es under a potent1ally illegal
- regulanon is,in 1tself ahardsh1p » U.S.v. Loy,237F. 3d at257. In addition,
,I the court noted thata defendant should not have to «“ expose himselfto actual
arrest or prosecut1on tobe ent1tled to challenge a statute that he claims deters. |
the exercise of his const1tut10nal nghts > Id. (quotlng Steffel v. Thompson
415U.S. 452, 459,94 S. Ct. 1209, 39L.Ed. 2d 505 (1974)). Finally, under-
the “fitness for judicial review” doctrine, the court in Loy noted that the
vagueness challehge to the probation condition in question was almost
exclusively a question of law. As such, it was particularly ripe for review.
After reviewing the Loy decision, this court held that a defendant could

make a vagueness challenge to community custody conditions as part of a
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direct appeal if the challengé meets the “ripeness doctrine.” Thls court held:

For many of the same reasons that the court held in Loy that the
defendant there could bring his preenforcement vagueness challenge, we

" hold that a defendant may assert a preenforcement vagueness challenge - -

to sentencing conditions if the challenge is sufficiently ripe- First, as
noted, such challenges have routinely been reviewed in Washington
without undue difficulty. Second, preenforcement review can potentially -
avoid not only piecemeal review but can. also avoid revocation
proceedings that would have been unnecessary if avague term had been
~ evaluated in a more timely manner. Third, not only can this serve the
interest of judicial efficiency, but preenforcement review of vagueness
challenges helps prevent hardship on the defendant, who otherwise must
wait until he or she is charged with violating ‘the conditions of
community custody, and likely arrested and jailed, before being able to
challenge the conditions on this basis. S :

State v. Bahl, at 12.

This court then went oh_to note that under the “‘ripenés"s docﬁ‘ine,” tl;e' )
court applies the fo_llOwiﬁg four criteria for defémﬁning Whether or nof a
vagueﬁessAchallenge is sufﬁcigntly ripe for judicial feview: . o

(1) Whether or not the issue the_defenda’nt argues is primarily
legal or not; o '

(2) Whether or not the record requires. further factual
development for an adequate review; :

(3) Whether or not the challenged action is ﬁhal; and

(4) Whether or not withholding the court’s consideration will
create a hardship to the parties. : : :

State v. Bahl, at 12-13.
In addressing these criteria in Bahl, this court had little difficulty in’

finding that the defendant’s vagueness challenge was sufficiently ripe. Under
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the first two factors, the court found that the defendant’s argument was
primarily legal in nature and did not require the application of any particular
set of facts in order to determine its application. Under the third factor, the
conditions the defendant challenged were “final” since they were made a part
of the sentence imposed by the court. Under the fourth factor, the imposition
of the conditions upon the defendant’s release would cause the defendant
hardship at the time of his release, regardless of DOC’s enforcement efforts.
This would be because, as in Loy, the defendant would immediately upon
release have to alter his conduct in an attempt to conform with potentially
vague conditions, and he would have to live in constant fear of arrest and
incarceration upon a violation of what could ultimately be held to be an
unconstitutional requirement. Thus, in Bahkl, the court held that the
defendant’s challenge to his community custody conditions was “ripe for
determination.”

In the cases at bar, the defendants’ challenges to their community
custody conditions are also “ripe for determination” under the four factors
recognized in Bahl. First, as in Bahl, the argument on the vagueness
challenge is primarily legal in nature. Second, it is not necessary that DOC
actually make a claim of a Violation to create a factual setting in order to
sufficiently narrow the legal question the court must address. Specifically,

in Bahl, the defendant argued that the conditions prohibiting him from
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possessmg “pornography’ ‘was Vague because the term ‘porno graphy’ was

unconstltutionally vague. The courtin Bahl found this to be pnmanly a legal

. question. Slmilarly, in the case at bar the defendants argue that the o

] cond1t10ns proh1b1t1ng them from possessmg anythmg that can be used as
“drug paraphrenaha” is vague because the term “drug paraphrenaha is
unconstltutionally vague As in Bahl thls is pnmarrly a legal questlon that

does not need factual development for adequate rev1ew

Tlurd in the case at bar, the challenged condition of commumty .

custody is “ﬁnal” in the same manner that in Bahl the challenged cond1t1on

“of commumty custody was ﬁnal because both Were 1mposed as part of the o

defendants’ respectlve sentences. Fourth in Bahl the court held that the -

‘ refusal to adjudicate the defendant s vagueness challenge created s1gmﬁcant
hardslnp because. upon release the defendant would have to conform h1s 5
| conduct to meet What mlght well be ultlmately held to be an
‘unconst1tut1onally vague condltlon and the defendant would also have to
| constantlylive in fear thathe would be arrested and incarcerated for v101ation
of an unconstitutionally vague community custody condition. Similarly, in
the case at bar, as in Bahl, this court’s refusal to adJud1cate the defendants
vagueness challenge would also cause the same hardships to the defendants
as such a failure to adjudicate would have caused the defendant in Bahl.

Thus; in the same manner that the defendant’s vagueness challenge in Bahl |
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was ripe for consideration on direct review, so in the case at bar, the
defendants’ vagueness challenges to their community custody conditions are
also ripe for consideration on direct review.

The error that Division Il committed in this case was that it set an
additional condition beyond those set by this court in Bahl. In her dissent,
Judge Van Deren notes the following on this issue:

State v. Bahl, 164 Wn.2d 739, 750-51, 193 P.3d 678 (2008), sets
four requirements: (1) a primarily legal issue; (2) no necessary further
factual development; (3) final action; and (4) a consideration of
hardship to the parties if the court does not review the condition
imposed. The majority adds a fifth requirement, evidence of harm
before review is granted. The majority merely repeats Motter’s
requirement to show harm before review will be granted, State v.
Motter, 139 Wn.App. 779, 803-04, 162 P.3d 1190 (2007), essentially
transforming the need for further factual development under Bahl to
ripeness dependent on harm shown.

Harm will arise in the context of a hearing on violation of the
community custody conditions, with sanctions imposed, i..,
revocation of community custody or additional time to be served.
The majority suggests that following a finding of violation of the
condition, a defendant may file a personal restraint petition for relief
from unreasonable application or interpretation of the challenged
community custody conditions. Majority at 13.

The majority ignores the hardship arising from arrest, hearing,
confinement, and the delay inherent in personal restraint petitions and
creates a necessity for further factual development via imposition of
sanctions for violating community custody conditions that may,
indeed, be unwarranted or unconstitutionally vague. Thisresult shifts
all of the hardship to the defendant, when addressing the imposition
of particular community custody conditions on direct appeal imposes
virtually no hardship on the State.

Dissent, at 23.
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In fact, the harm that will accrue to the defendants in the case at bar
by the refusal to find their vagueness argument ripe is far more insidious than
that even recognized by Judge Van Deren in her dissent because the failure
to address the vagueness argument will deny the defendants; their right due
process under Washington Constitution, Article 1, § 3 and United States
Constitution, Fourteenth Amendment, as well as their right to full appellate
review under Washington Constitution, Article 1, § 22, and their right to
appointed counsel as indigents under the Sixth Amendment. The following
explains how this harm occurs.

A criminal defendant does not have a federal constitutional due
process right to either post-conviction motions or to appeal. Rheuark v.
Shaw, 628 F.2d 297, 302 (5th Cir.1980), cert. denied, 450 U.S. 931, 101
S.Ct. 1392, 67 L.Ed.2d 365 (1981). However, once the state acts to create
those rights by constitution, statute or court rule the protections afforded
under the due process clauses found in Washington Constitution, Article 1,
§ 3, and United States Constitution, Fourteenth Amendment, have full effect.
In In re Frampton, 45 Wn.App. 554, 726 P.2d 486 (1986), for example, onée
the state creates the right to appeal a criminal conviction, in order to comport
with due process, the state has the duty to provide all portions of the record
necessary to prosecute the appeal at state expense. State v. Rutherford, 63

Wn.2d 949, 389 P.2d 895 (1964). The state also has the duty to provide
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| appointed counsel to 1nd1gent appellants Douglas v. Calzforma 372 U S
353,83 8. Ct.814,9 L.Ed.2d 811 (1963) Statev Rupe 108 Wn 2d 734, 741
743 P. 2d 210 (1987).

" In Washmgton a cr1m1nal defendant has the nght to one appeal ina -

-cnmmal case under both RAP 2. 2 and Washmgton Const1tut10n Artlcle l R |

§ 22 State v. French 157 Wn. 2d 593, 141 P 3d 54 (2006) Thus this nght 5
mcludes the protect1ons of procedural due process At a mrmmum,
procedural due process under Washrngton Const1tut10n Art1cle 1, § 3 and
United States Const1tut1on Fourteenth Amendment requ1res not1ce and the
opportunity to be heard before a competent trrbunal In re Messmer, 52
Wa. 2d 510,326 P.2d 1004 (1958) Inthe Messmer dec1s1on the Washmgton
State Supreme Court prov1ded the followmg deﬁmt1on for procedural due
- process.
We have decided that the elements ofthe const1tutronal guaranty'
of due process in its procedural aspect are notice and an opportunity
" to be heard or defend before a competent tnbunal in an orderly
proceeding adapted to the nature of the case; also to have the
assistance of counsel, if desired, and areasonable t1me for preparatlon
for trial. ' :
In re Messmer, 52 Wn.2d at 514 (quoting In re Petria, 40 Wn.2d 809, 246
P.2d 465 (1952)).

The problem with the decision in Motter,' and the problem inthecase -

at bar, is that probation violation claims are no longer adjudicated in court.
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Rather, they are adjudicated before a Departm'ent of Corrections hean’ng
~ officer who only has the authorlty to deterrmne (1) What the cond1t1ons were
_' '(2) whether or not DOC has factually proven a v1olat10n of those cond1t10ns :
and 3). what the appropnate sanct1on should be 1f the y1olat10n was proven
E : Under WAC 137-104- 050 the Department of Correct1ons has adopted |
“ procedures whereby defendants accused of commumty custody v101at1ons are
.trled before a DOC heanng ofﬁcer on the clalms. of v101at10n not before a
' 'court The ﬁrst two sectlons of this code sectlon prov1de as follows
| (1l Offenders accused of Vlolatmg any of the cond1t1ons or
requirements of comrnumty custody will beentitledtoa hearmg, pnor
B to the imposition of sanct1ons by the departrnent
_ (2) The hcanng shall be conducted by a heanng officer in the .
- department's hearing unit, and shall be considered as an offender .
~ disciplinary proceeding and shall not be subject to chapter 34.05
: RCW the Adrmn1strat1ve Procedure Act :
WAC 137 104 050. |
There is no prov1s1on under thls adrnlmstratrve code nor under any -
| ‘of the other sectlons of WAC 137 104 to allow the defendant to challenge the
constltutlonahty of commumty custody conditions that the court nnposed In
addition, while this administrative code sect1on does grant the 11 ght to appeal,
it does not grant the defendant the right at the.appellate level to challenge the |

constitutionality of the cornrnunity custody conditions imposed by the court.

| This section, WAC 137-104-080, states as follows:
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(1) The offender may. appeal the dec1sron of the heanng ofﬁcer
" within seven calendar days to the appeals panel. The request for
revreW should be submitted in writing and hst specific concerns.
(2) The sanction shall be reversed or modrﬁed ifamajority of the
panel finds that the sanction was not reasonably related to the: (a)
- Crime of conviction; - (b) Violation committed; (c) Offender s risk of
o -reoffendlng, or (d) Safety of the commumty ' ‘
(3) The appeals panel Wlll also examine ev1dence presented at
" the hearing and reverse any finding of a violation based solely on
. -'unconﬁrmed or unconﬁrmable allegations. :
_WAC 137—104 080
Under WAC 137 104 080 and the procedures by Wthh cornmumty ,
custody wolanons are no longer adJudlcated in court the effect of the -
decrsron in Motter is to deny a defendant procedural due process under -
Washmgton Constltutron Artrcle 1,§ 3, and Umted States Constrtutlon
) _Fourteenth Amendment by refusrng to hear constltutlonal challenges to

| commumty custody prov1s1ons at the d1rect appeal level (not r1pe) and then .

R refuse to hear const1tut10nal challenges at the v1olatron level under WAC

137-lO4 (no authority-to hear the claim). Thus, to comport_wrth minimum
'd‘ue process, this court__ should find that the defendant’s 'constitutional
challenges to community custody conditions may be heard as part of a direct

appeal from the imposition of the sentence.
The. maj jority’s argument in the case at bar that the defendants could

seek relief through apersonal restraint petition should they want to challenge
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the constrtutlonahty of their commumty custody cond1t1ons is part1cu1ar1y

: onerous for the followmg reason. As this court is Well aware, an 1nd1gent

defendant has no nght to appomted counsel to prepare a PRP to challenge the

constrtutlonahty of commumty custody cond1t10ns Thus, the remedy that the
: Court of Appeals suggests has the effect of both denying direct review on the. -
cla1m of unconst1tut10nal1ty, but it also has the effect of denymg 1nd1gent :
bdefendants such as pet1t10ners in the case at bar the nght to effectlve '
ass1stance of counsel to argue‘ the const1tut1onal1ty of their community -

custody cond1t1ons Based upon these const1tut1onal v1olat1ons and basedv :

O upon the fallure to follow thrs court’s declslon in Bahl pet1t1oners

” respectfully request that th1s court grant review.
¥ CONCLUSION
For the reasons set out in this motlon this court should accept review
. f tlns case and reverse the de01s1on of the Court of Appeal
- Dated this 10® day of February, 2009.
Respectfully submitted,

A Otz

ohn Al Hays, No. 16654
Attorngy for Petitioner V

Attorney for Petitioner Sanchez
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Appendix '

- WASHINGTON CONSTITUTI_()N ;
ARTICLE1,§3 .

_ No person shall be depnved of l1fe hbexty, or property, w1th0ut due
process of law

. WASHINGTON CONSTITUTION- o
ARTICLE 1,§22 -

In cr1m1nal prosecutlons the accused shall have the right to appear and -

- defend in person, or by counsel, to- demand the nature and cause of the o

accusation against him, to have a copy thereof, to testify in his own ‘behalf,

' to meet the the witnesses against him face to- face, to have compulsory

“process to compel the attendance of witnesses in his own behalf, to have a
speedy public trial by an impartial jury of the county in which the offense is
charged to have been committed and the right to appeal in all -cases: -

Provided, The route traversed by any railway coach, train or public -

~ conveyance, and the water traversed by any boat shall be criminal districts;

. and the jurisdiction of all public offenses committed on any such railway car,

- coach, train, boat or other public conveyance, or at any station of depotupon

" such route, shall be in any county through which the said car, coach, train, '
‘boat or other public conveyance may pass during the trip or voyage, or in

“which the trip or voyage may begin or terminate. In no instance shall any.

accused person before final judgment be compelled to advance money orfees

~ to secure the rights herein guaranteed ' '

UNITED STATES CONSTITUTION, .
SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have been
prev10usly ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor “and to have the
assistance of counsel for his defense.

PETITION FOR REVIEW - 18



UNITED STATES CONSTITUTION
FOURTEENTH AMENDMENT

All persons born or naturalized in the Umted State, and subject to the -
jurisdiction thereof, are citizens of the United States and of the State wherein -
- they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
~ deprive any person of life, liberty, or property, without due process of law; |
‘nor deny to any person w1th1n 1ts Jurisdiction the equal protection of the law.

WAC 137—104 050

(1) Offenders “accused of V1olat1ng any - of the cond1t10ns or

requirements of community custody will be entitled to a heanng, pnor to the
1mp081t10n of sanctions by the department ’

Q) The hea;ring shall be conducted by a hearmg ofﬁcer in the
- department’s hearing unit, and shall be considered asanoffender disciplinary

proceeding and shall not ‘be subJect to chapter 34.05 RCW the L

Admimstratrve Procedure Act

WAC 137-104-080

9] The offender may appeal the de0181on of the hearing ofﬁcer _'
within seven calendar days to the appeals panel. The request for review -
~ should be subrmtted in writing and list spec1ﬁc concerns.

(2) The sanction shall be reversed or modified if a maJ ority of the |
panel finds that the sanction was-not reasonably related to the:. :

(@ Crime of conviction; ‘
-(b) Violation committed; ‘
(c) Offender’s risk of reoffending; or
(d) Safety of the community.

.(3) The appeals panel will also examine evidence presented at the

hearing and reverse any finding of a v1olat1on based solely on unconﬁrmed
or unconfirmable allegations. :
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

ng JEM 1'3 Ak O 12
STATL (o WASHEGTON
P~ I/H.,. L\\\

DIVISION II

- STATE OF WASHINGTON,
Respondent, -
vi

ISIDRO SANCHEZ VALENCIA, aka ISAIAS
VERNAL, aka EUGENCIO GONZALES

' SANCHEZ, aka ISAIAS VERNAL-
VALENCIAL, aka GONZALES EUGENCIO
SANCHEZ, aka ISIDRO VALENCIA
'SANCHEZ,

Appellant.

STATE 61«" WASHINGTON,
_ Responderﬁ:, !
V.
EDUARDO CHAVEZ SANCHEZ,

' Appellant.

_ No 36029-2-1I
(consohdated with No. 36115-9-II)

PUBLISHED OPINION

QUINN-BRINTNALL, J. — A jury convicted Isidro Sanchez Valencia and Eduardo Chavez .

' Sanchez of possession of a controlled substance with intent to deliver;marijuaria and

conspiracy to commit possession of a controlled substance with intent to deliver—marijuana.

 Sanchez Valencia and Sanchez appeal, claiming that there was insufficient evidence to_support

their convictions. They also assert that the trial court erred by imposing a community custody



No. 36029-2-I1/36115-9-11

condition prohibiting them‘ from possessing drug paraphernaiia because, they claim, the
community custody condiﬁon is unconstitutionally vague. Beeause the 'evidence was sufficient -
to support their convictions and the cliallenge to the comninnity custo,d'y' condition is premature, |
we afﬁrm |

. FACTS

BACKGI;OUND FACTS - -
: In Augusf of 2006, detectives from the Cowlitz County Drug Task Force contacted |
Detective 'Bryan Aoee of the Vaneouver Police Department and asked him to begin surveillance
on .iesus Gonzalez-Perez, a suspectéil ciru'g fcrafﬁcker. Aeee began surireiiling on a residenee
located at 2612 Grand Boulevard, No. B, in Vaneouver, Washington, an eddress associated with
Gonzalez-Perez. In the. course of his investigation and surveillance. on the Grand Boulevard
address, Acee reported observing frequent foot and vehicie_ traffic coming to and from t}ie
residence, with visits usually lasting only a few minutes and on a number of occaisions seeing

hand-to-hand transactions occurring near the doorway. | |

Between August 27 and August 30, 2006, Detective Acee observed the occupants at the -
Grand Boulevard ‘address move boxes and ﬁirniture to 806. S.E. 141st Avenue, another
residential address in Vancouver, ‘Washington. Acee and other ofﬁcers continued surveillance at

the 1{115t Avenue addiess through September and into October of 2006. On .September 19, Acee
obs‘erved an unknown male arrive at the 141st Avemie residence, talk briefly with someone at the |
doorway, engage in a hand-to-hand transaction, and leave with a small shoebox. On October 2,
Acee observed seven different subjects arrive at the residence, again with visits lasting only a

few minutes, with hand-to-hand transactions at the doorway, ineluding what appeared to be an
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exchange of currency. Six of the seven visitors on Octobef 2 left with either a shoebox or a
black garbage bag. | | |
On October 18, DetectiveA Aqée_ obfailned' a -search‘wgrrant authoriziné a search of the
141st Avenue house for items related to drug trafﬁcking, as well as the persons of Gonzalez-
-Perez, Renee‘Turne;, and Audel Arregan-Cardenas. On t'he'moming of October 21, »Acée and
~ other ofﬁc'ers continued surveillance on the residence with a plén to e);ecute the search warrant
later that evening.

_ = On October 21, Détective Acee observed a nurhber of pebp.le drive uﬁ to the house; entei, v
and then leave carrying one or twol black vgérbage bags. .The garbage bag51 appeared to be a
quarter to a third full and contain something light. A number of officers followed the ve'hicl.es
that left the residence vthat day and observed the drivers engagve' in “counter-surveillance”
tecl‘miques.1 | |
| One of thé people arriving at the 141st Avenue hpusethat day was Sanchez, who left the
, re’sidericé carrying -two black gérbage bags that he pl;aced in the trunk of his vvehi.cle. This was
the first time ofﬁcers had seen Sanchez at this residence. Detective Acée ;Lﬁemptéd to follow
Sanchez’s vehicle, but lost him and returned to the residencé to resume surveillance.

Another person leaving the residence with a black garbage bag that day was M_érk
Turner. Officer Troy Rawlins stopped Mark Turner’s vehicle w1thm a few blocks of the
residence. Rawlins found a backpack tucked behinci the driver’s seat of Mark Turner’s car. The

backpack contained a black garbage bag with what appeared to be marijuana inside it. Officers

! In his testimony, Detective Acee -describes ““counter-surveillance” techniques as “certain
maneuvers that a person can implement to avoid the officers that are following them.” 1 Report
of Proceedings (RP) at 131.
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later weighed and tested the contents of the black garbage bag, confirming it to be three pounds
of marijuana. :

- Officers also saw Sanchez Valencia at the residence earlier that morning repairing a
mailbox. Before October 21, officers had not seen Sanchez Valencia at this residence during any
of their :surveillance Later that day, ofﬁcers saw Sanchez Valencia leave the residence carrying_ .
a black garbage bag He placed the bag in his vehlcle and then left w1th a young boy. Officer
* Josannah Hopkins followed Sanchez Valencia’s velucle but lost sight of h1m Hopkins did not
' observe_Sanchez Valencia use any “counter-surveillance” techniques while driving away from
the res1dence

Later that same afternoon, Detcctlve Acee called the ofﬁcers who were survellhng
various locations so they could help him execute the search warrant. When they entered the

house, the officers were overwhelmed with the odor of fresh manJuana But there was no one at

-the residence. Officers discovered 68 one-pound clear plastic bags of marijuana on the‘floor ofa

hedroom closet, as well as a digital scale. They also found a receipt in the pocke_t of a shirt
which indicated that Sanchez had wired $2,QOO to Mexico earlier that month. Officers also
discovered a large shopping bag containing approximately $126,000 in the closet of a second
bedroom and a loaded handgun in a third bedroom. Finally, officers found various items
throughout the house and i in a backyard shed, such as prepaid cellular phones, walkie-talkies, a
box of black garbage bags, scales, two one-pound packaged bags of marijuana, a Vancouver

motel receipt in the name of Sanchez, and a “shake net.””*

2 A “shake net” is a “tightly-woven net . . . used to separate . . . the quality of . . . marijuanal]
from . . . the loose stem and seeds.” 2 RP at 188.

4
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After searching the house, officers moved all the police cars and returned to the residence
" to await peopie returning. Renee Turner and Alberto Valencia-Rojos arriveci at the house with
an infant in the back seat. Officers detained Renee Turner and Valencia-Rojos, searched their
» veh1cle and dlécovered a loaded handgun in the glove box, two-way radlos in the back seat, and
. paperwork addressed to Sanchez in the vehmle s center console. Officers also detected a strong
odor of marijuana, -hut they did not find ény marijuana nor did they find the black garbage bags
they had seen the suspects placing in the vehicle earlier that day. |
Sanchez Valencia was the next td arrive at the house, diiving the same vehicle he left
" with earlier that day. Ofﬁcers searched this Vehlcle but, once again, they did not discover nny
| manJuana nor did they d1scover the black bag he had placed in the vehlcle, although they did
| detect the scent of marijuana behlnd the drlver s seat. When later 1nterv1ewed, Sanchez Valencia
told Detective Shane Gardner that his name was Eugenio Gonzalez Sanchez. As the evening
progressed, two o'theif vehicles arrived at the residencn. Officers similarly sharched the vehicles,.
)detected a strong odor of maﬁjuana, but failed to find any marijﬁana other than some ioose
particles in the trunk of one of the Véhicles. |
Sanchez was the last to arrive. at the residence. Again, ofﬁcérs detected the scent of
marijuana in his vehicle, but they did not find any marijuana. They searched Sanchez’s person
and found approximately $8,500 in cash wrappéd in a rubber band in the pocket of his jeans.
PROCEDURAL FACTS _ |
On October 26, 2006, Clark County charged eight. different individuals, including
Sanchez and Sanchez Valencia, with possession of marijuana with intent to deliver ‘and
conspiracy to possess marijuana with intent to deliver. The possession of marijuana with intent

to deliver charge included an enhancement because the offense occurred within 1,000 feet of a

5
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~ school bus stop. The case was tried to a jury with Sanchez and Sanchez Valencia as co-
defendants.

At the trial, Detective Acee testified that, in his years of éxperience investigating drug
distribution rings, he recognized the activities occurring around the two residences in Vancouver,
‘Washington, as evidence of a sophisticated drug distribution opéfation. Acee also testified that
~ he recognized the residences as being “safe houses,” places where marijuana is delivered from
growers and is packaged for sale by distributors. Acee further testified that, in his experience, he

recognized Renee Turner as a “facilitator,” a person with a clean record who can register
vehicles, utilities, and phone records in-her name so that law enforcemerit will not suspect illegal
activities at the safe house. Acee also testified that large drug operations often utilized an
organizational hierarchy similar to legitimate businesses. Acee recognized Gonzalez-Perez as a
“broker,” one who represents a geographical region and is'resp_onsible for hiring “managers”
who are -responsible for the money collection and often carry guns. At the bottom of the
hierarchy ai'c “runners” or “couriers” who simply take the product _frbm the safe house -and
deliver it to neighborhood drug houses. Acee also testified about how drug distribution
operations use communication devices such as prepaid' cellular phones and walkie-talkies,
stating: .

In my experience, [prepaid cellular phonés and walkie-talkies] are used as a

communication -- a secure communication device between people. Ihave seen, in

— in terms of drug trafficking, where the person’s driving the load vehicle, or the

vehicle that’s loaded with narcotics, can call ahead and check in with scouts that

are put out on the road ahead of time to look for police roadblocks or police

canine units, or just police’ cruisers in general; and they’re also used to

communicate to the driver of the load vehicle that it is safe, now, to come into the -

safe house and unload.

2 RP at 195.
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The jury found both Sanchez and Sanchez Valencia guilty of possession of marijuana
mzjth intent to déliver and conspiracy to possess marijuana with intent to deliver and entered a
épééial yérdicf finding that the offense was comnﬁtted w1thm 1,000 feet of a school bﬁs stop.

At sentencing, the trial court det¢nnined that both the possession of rﬁarijuana with intent
- to deliver charge_ é.nd' the conspiracy charge were the same criminal conduct under RCW
9.94A.589. The tri;l court then sentenced both Sanchez and Sanchez Valencia to stand’arci range'
sentences of 6 monthé, adding 24 months for the schéol bus stop enhancement, and a term of 9 to
12 months community -custody. The comrr.lunity. custociy conditions imposed inclpded the
- following: | | - H

Defendant shall not pOésess or use any paraphefnalia that can be used for the

ingestion or processing of controlled substances or that can be used to facilitate-

the sale or transfer of controlled substances including scales, pagers, police

 scanners, and hand held electronic scheduling and datva storage devices.
Clerk’s Papers (CP) (Sanchéz) at 112; CP (Sanchez Valencia) at 106.

After séntencing, Sanchez and Sanchez Valencia filed timely notices of appeal.

On June 14, 2007, Sanchez was retumed to Clark Coﬁnty to corr'ect‘ an ei'rqr in_
caiculating the éppliéation éf the school bus enhancement to his standard range sentence. The

trial court entered an amended judgment and sentence that increased Sanchez’s total term of E

confinement to 36 months.> The trial court similarly amended Sanchez Valencia’s sentence.

3 Originally, the court added the enhancement to the standard range of six months for the
conviction of possession of marijuana with intent to deliver. But, according to RCW
9.94A.533(6), all enhancements must run consecutively to the longest sentence being imposed at
the same time. The standard range sentence imposed for the conviction of conspiracy to possess
marijuana with intent to deliver was 12 months; thus, the court amended the sentences to add the .
94-month enhancement to the 12-month standard range sentence for a total sentence of 36
months.
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ANALYSIS

SUFFICIENCY OF THE EVIDENCE

Sanchez and Sanchez Valencia argue that we should reverse their convictions for
poSsessibn of marijuana with intent tb deliver and conspiracy to possess marijuana .'with intent to
delive; fdr insufficient evidence.* We disagree. |

Sufficiency of the evidence is a question of _cénstitu"cional magnitude and can be raised
for the‘ﬁrst time on appéal. State v. Alvarez, 128 Wn.2d 1, 13, 904 P.2d 754 (1995). Iﬁ

détermining whether sufficient evidence supports a conviction, “[t]he standard of review is

~ whether, after viewing the evidence in a light most favorable to the State, any rational trier of

fact could have found the éAss'ential elements of the chargéd crime beyond a reasonable doubt.”
State v Remp?l, 114 Wn.2d 77, 82, 785 P_:2d 1134 (1990) (citing State v. Green,'94 Wn.éd 216,
221, 616 P.2d 628 (1980)). Furthefmdre, the rgviewiﬁg court nee& hot be convinced of the
defendant’s guilt beyond a reasonable doubt but only that substantial evidence supports thé
Stgte’s case. State v. Ffser, 99 Wn. App. 714, 718, 995 P.2d 167, review denied, 141 Wn.2d
1023 (2000). o

A claivr'nv of ‘insufficiency admits the truth of the State’s evidénce and all reasénable

inférences drawn therefrom. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).

4 Ip his statement of additional grounds for review (SAG), Sanchez Valencia argues that (1) he
was not seen at the house other than the day he was working on the mailbox, (2) on the day he
" left the house he was not stopped and searched to see if he was carrying marijuana, (3) there
were no photographs of him leaving the house with a black garbage bag, and (4) he was just in
the wrong place at the wrong time. These claims fall within the sufficiency of the evidence
challenge that we address here. Additionally, in his SAG, Sanchez Valencia appears to argue
that officers improperly detained him. To the extent that Sanchez Valencia is arguing that he
was subject to an illegal detention, there is nothing in the record to support this argument.

8
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Circumstantial evidence and direct evidenee are equally reliable for purposes of drawing
inferences. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). We defer to the trier of
fact’s resolution of conflicting testimony and evaluation of the persuasiveneés of the evtdence.
State v. Hernandez, 85 Wn. Apﬁ. 672, 675, 935 P.2d 623 (1997) (citing State v. Walton, 64 Wn.
- App. 410, 415{-16, 824 P.2d 533, review denied, 119 Wn.2d 1011 (1992)). In other words;
credibility determinations are for the trier of fact and are nOt subject to review. State V.
| Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990).
A. POSSESSION OF A CONTROLLED SUBSTANCE WITH INTENT TO DFLIVER

To convict Sanchez Valencia and Sanchez of possesswn of a controlled substance w1th
intent to deliver, the State had to prove that ‘they (1) unlawfully possessed (2) a controlled :
substance (3) with intent to deliver. RCW 69.50.401; State v. Hagler, 74 Wn. App. 232, 235,
872 P.2d 85 (1994). | | |

.VieW.ing the ‘eVidence in a light most favorable to the State, the record contains ample
evidence to support the jury’s verdict fmdiné both alapellants guilty of unlawful possession of a
controlled substance with intent to deliver. Here, the State proved that both appeliah_ts left a drug
house that contained‘ over 68 pounds of marijuana, $126,000 in cash, and many other items used
ina rhaj or rharijtlana distribution operation, such as scales, cellular phones, packaging materials,
.an.d a loaded firearm. Each appellant left the house with onie or two black garbage bags that
'appeared to contain'something light. From the pattem of conduct engaged ih by others leaving
the residence that day with similar black garbage bags that included drivers using counter-
surveillance techniques and one such dri\ter found "to have three pounds of marijuana in the black

garbage bag contained within his vehicle, any rational trier of fact could infer that the black
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garbage bags Sanchez and Sanchez Valencia were seen carrying contained marijuana. In '
| addition, Detective Acee_ testified that he smelled fresh marijuana in bofh appellants’ cars.

| The State also presented sufficient evidence from which a rational jury could infer that
Sanchez and .Sanchez Valencia intended to deliver the marijuana to others. While “‘bare
possession . . . absent other facts and circumstances’” is not enough for a trier of fact to infer an
intent to deliver, there are additional factors present here. State v. Bro_wh, 68‘ Wn. App. 480, 483;
843 P.2d 1098 (1993) (quoting State v. Harris, 14 Wn. App. 414 418, 542 P.2d 122 (1975),
review denied, 86 Wn.2d 1010 (1976)). In addmon to the large amount of ma_ﬂjuana and cash
contained within the residence, police also found weapons, communication dev1ces scales, and |
packaging materials. Police officers also discovered that Sanchez was carrying a large sum of
cash. Havmg a substantial amount of cash 1s. also an add1t10na1 factor indicating an intent to
dehver State v. Campos 100 Wn. App. 218, 224, 998 P 2d 893 (defendant possessed $1,750
cash), review- demed 142 Wn.2d 1006 (2000) Hagler, 74 Wn. App at 233, 236 (defendant |
possessed $342 cash).

.Sanche'z‘ and'Sanchez Valencia contend that, becanse officers did .not discoyer lany
marijuana on their persons or within their vehicles, their‘activities may be consistent with
innocent behavior, But circumstantial evidence and direct evidence are equally reliable for
purposes of drawing inferences. Delmarter, 94 Wn:2d at 638. Furthermore, it is not necessary
vthat circumstantial evidence exclude “every reasonable hypothesis consistent with the accused’s
innocence . ... Itis only necessary that the trier of fact is convinced beyond a reasonable doubt
that the defendant is guﬂty » State v. Isom, 18 Wn. App. 62, 66, 567 P.2d 246 (1977) (citing
State v. Gosby, 85 Wn.2d 758, 539 P.2d 680 (1975)). From the evidence presented here, any

rational trier of fact could find that the appellants possessed marijuana with an intent to deliver.

10
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B.  CONSPIRACY

Likewise, there was sufiicient evidence for a Jury to convict Sanchez and Sanchez
Valencia of conspiracy to commitipo.ssession of a controlled substance with in‘ient to deliver.

To convict Sanchez and Sanchez Valencia of conspiracy to commit possession of a
controlled substance with intent to deliver,'the State had to prove that. (1) the appellantsagreed |
with one or more persons to engage in or cause the ,perfo_rmanc'e of conduct constituting the
oriine of possession of a controlled subsitance with intent to deliver, v(2) the appellants made the
agieement with the intent thaf such conduct be performed, and .(3) any one of the persons
involved in the agieement took a-substantial step in pursuance of the agreement; RCW
9A 28.040.

At trial, Detective Acee testified that, as a result of hlS years of experience 1nvest1gat1ng
drug distribution organizations he recognized the re51dence from which both appellants departed
with garbage bags as bemg a “safe house,” a place where manJuana is delivered from growers
and is packaged for sale. Acee further teetiﬁed that, in his- experience, he recognized Renee
Turner as a “facilitator,” a person with a clean tecord who can register vehicles, utilities, and
phone records in her name so that law enforcemerit will not suspect illegal aotiifities at the safe
house. Finally, Acee testified that large-scale drug operations ofteri use an organiz.ational
hierarcby similar to that of legitimate businesses, \ifith brokers and managers at the top and
runners or couriers at the bottom entry‘ level jobs. | |

Credlbihty deterrmnations are for the trier of fact and are not subJect to review.
Camarillo, 115 Wn.2d at 71. And, here; any jury could have found Detective Acee’s testimony
credible and could properly infer that, by leaving the house with black garbage bags, Sanchez |
and Sanchez Valencia agreed and knowingly participated in a drug distribution enterprise,

11
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intended such criminal conduct to occur, aild that a substantial step was taken in furtherance of
that criminal enterprise. | |
COMMUNITY CUSfl;ODY CONDITIONS
On appeal, Sanchez and \Sanchez Valencia again challenge their sentences, this time
arguing that the. cominunity custody condition forbidding possession or use of drug paraphernalia
is unconstitutionally vagtle. But this challenge is nrerhature and not ripe for review.
' The commumty custody- prov131on at issue states:
_ Defendant shall not possess or use any paraphernalia that can be used for the
ingestion or processing of controlled substances or that can be used to facilitate
the sale or transfer of controlled substances including scales, pagers, police
' scanners, and hand held electronic scheduling and data storage devices.
CP (Sanchez) at 112; CP (Sanchez Valencia) at 106.
Appellants acknowledge our recent decls1on in State v. Motter, 139 Wn. App. 797, 162.
P.3d 1190 (2007), review denied, 163 Wn 2d 1025 (2008), in which we held that challenges to
" conditions of commumty custody such as these were not ripe for review. But they nonetheless
argue that a refusal to address their challenge-vmlates their due process rights and their right to
‘ effective appellate review. We disagree. |
A. RIPENESS |
Sanchez and Sanchez Valencia’s challenge to their commnmty custody condition is not
ripe for review. See Motter, 139 Wn. App. at 804 The State is correct that the commumty
custody provision at issue is 1dent1cal to the provision in n Motter and, therefore, Motter controls.
139 Wn. App. at 803-04. In Motter, we held that the defendant’s challenge to his community

custody prov1s1on proh1b1t1ng possession of drug paraphernaha was not ripe for review. 139 Wn

App. at 804. We explained that the defendant had “not been harmed by this potent1al for error

12
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and tms issue therefore is not ripe for our review.” Motter, 139 Wn. App. at 804. Sanchez and
Sanchez Valencia have likewise not shown that the community custody prov151on has harmfully
affected either of them. See Stafe v. Massey, 81 Wn. App. 198, 200, 913 P.2d 424 (1996) (the
unconstitutionality ofa lavu is not ripe for review unless the person is harmfully affected by the
. part o'f the law alleged to be unconstitutional). Accordingly, Sanchez and Sanchez Valencia’s
| challenge is premature and it is not properly before us.
Sanchez and Sanchez Valencia urge us to overrule Motter to the extent that the Motter .
court refused to decide a challenge to a community custody condition for lack of ripeness.
Sanchez and Sanchez Valencia argue that, by refusing to addresstheir claim, we deny their right :
to procedural. due' process under article I "section 3 of the Washington Constitution and the
~ Fourteenth Amendment of the Umted States Constltutlon as well as their right to appellate
review as guaranteed by article I, section 22 of the Washmgton Constitution.

‘The appellants argument rests on their contention that they have no access to Jud101al
 review after this appeal. They contend that under WAC 137-104-050, a Department of
Corrections hearlng officer, not a Judge will determine whether they have v1olated a condition of |
community custody. They further argue that the administrative procedures contained in the
| relevant sections of chapter 137-104 WAC. deny them the right to appeal the constitutionality of
the community custody conditions imposed by the trial court. We disagree.

Sanchez and Sanchez Valencia do ‘have an avenue for appellate review of the
} enforcement and constitutionality ofa community custody condition. A defendant who is found
to have violated a community custody condition may obtain review of the appellate courts
through a personal restraint petition. See RAP 16.4(c)(6); In re Pers. Restraint of Cashaw, 123
Wn.2d 138, 148, 866 ?.Zd 8 (1994).

13
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Shortly after oral 'argurﬁenf in this case, our Supreme Court issued its opinion in State v.
Bahl, 164 Wn.2d 739, 193 P.3d 678 (2008), holding a preenforcement challeﬁge to a community
custody condition prohib‘iting the possession of pornographic material fipe for review.’ Our»
Supreme Court found Bahi’s preenforcement challenge ‘ripe becaqse a prehibition on possessing
pornography implicates First Amendment rights“and, thﬁs, dealt with a purely legal issﬁe that
courts could solve on the present record without the need for additional facts to aid the court’s
inquiry. Bahl, 164 Wn.2d at 752-53. | The Bahl court ﬁoted fhat Bahl raised a facial challenge to
the Qalidity of his community custody conditions and that “many courts have addreseed, as' legalv
Questions, vagueness challenges 'te terms the same as, or comparable te, the terms in the
conditioﬁs te which Bahl is subj ect.” 164 Wn._2d at 752. But the Bahl eourt did not suggest that
courts abandon the ripeness doctrine in this context altqge’eher stating, ‘fripeness is an appropriate
doctrine to apply when deciding whether a preenforcement vagueness claim is premature .
[and] [a]pplying the ripeness doetrine can help identify the cases where a more developed factual |
record is.necessary before a decision on the‘ constitutionelity of sentencing conditions can be
made.” 164 Wn. 2d at 749

Bahl suggests a test for reviewing courts to determine whether a challenge is sufﬁc1ently

mature. First, a claim is fit for judicial determmatlon when (1) the issues raised are primarily

> The community custody prov151ons at issue in Bahl state:

- Do not possess or access pornographic materials, as ‘directed by the superv1smg
Community Corrections Officer. Do not frequent establishments whose primary
business pertains to sexually explicit or erotic material.

Do not possess or control sexual stimulus material for your particular deviancy as
defined by the supervising Community Correct1ons Officer and therapist except as
provided for therapeutic purposes.

164 Wn.2d at 743.
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legal, (2) the issues de not require further factual development, and (3) the challenged aoticn is
final. Bahl, 164 Wn.Zdat 751. Second, fhe reifieWin.g court must also consider “‘the hardship to
~ the parties of withholding court ccnsideration.”’ Bahl, 164 Wn.2d at 751 (quoting First United
Methodist Church of Senttle v. Hearing Exam'r for S"eattle Landmark Pres. Bd., 129 Wn.2d 238,
255-56, 916 P‘.2d» 374 (1996) (Dolli\}er; J. dissenting)). Sanchez and Sanchez Valencia’s
challenge does not satisfy the Bahl ripeness test.
| First, unlike the condition prohibiting the ,possession.of pornography addressed in Bahl, -
Sanhchez and Sanchez Valencia do not argue. that their corrmiurﬁ’hy custody conditions implicate
any Flrst Amendment rights. And vagueness challenges which do not mvolve Flrst Amendment
, nghts must be evaluated in hght of the particular facts of each case, rather than for facial
' mva11d1ty, a purely legal analysis. City of Spokane v. Douglass, 115 Wn.2d.171, 182, 795 P.2d
693 (1990). Therefore, a determmatlon of Whether the condmon is unconstltutlonally vague as
applied to Sanchez or Sanchez Valencia is premature until the condition actually causes them
harm based on the specific facts alleged to violate the condition. Accordingly, Sanchea and
Sanchez-Valencia’s challenge to the drug paraphernalia prohibition fails to satisfy the first prong
of the Bahl test. | .
Second, Sanchez and Sanchez Valencia’s community custody conditions prohibit them
from possessing drug pa:raphernaha. And, nnlike pornography, a couﬁ’s determinaﬁon of
~ whether Sanchez or Sanchez Valencia have been provided sufficient warning of what items they
are prohibited from possessing necessarily rests on a factual record_ demonstrating the manner in
which they used or possessed the item alleged to violate the prohibition. For example, a soda
pop can used for its intended purpose is not drug paraphemalia. But When that same soda pop

can is modified for use as a pipe to ingest illegal drugs, it becomes drug paraphernalia. Thus,
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whether Sanchez and Sanchez Valencia’s community custody condition prohibits them from
possessing an item such as a can of soda pon ‘de'pends on howl they nrodify it for a different use
or intend to use the item. AA‘nd a rerziewing court cannot make that determination without
context. Because a . more developed factual record is necessary to resolve Sanchez and Sanchez
Valencra s vagueness challenge, they fail to satisfy the second prong of the Bahl issue matunty
test. | |

Finally, because an innocent object does not transform itself into drug paraphernalra
' absent an intention to use it to mgest illegal drugs, withholding review of the constltu’u onahty of
the condrtlons at issue does not cause Sanchez and Sanchez Valencia 31gmficant hardship. In
contrast requiring that the trial court antrc1pate all future unlawful mod1ﬁcat1ons or potent1al~
illegal uses of otherwise innocuous items before lawfully conditioning a convrcted drug.
offencler’s release on -avoiding such unlawful conduct ‘poses a significant and likely
insurmountable hardship. We agree,‘ as _the dissent suggests, that citatlon to statutes and
” infractions defining drug paraphernalia like RCW _69.50.102fandv RCW 69.5v0.412l(l)(a)—(m) can
‘assist in defining _the phrase. We note, however, that, because these statutory lists are not
exclusive, 'Sanchezand- Sanchez Valencia’s vagueness challenge remains. Their arguments
demand an exhaustive and exclusive list of prohrblted items the law does not requrre Because it
is not possible for the sentencing court to antrc1pate unlawful modifications and uses of
otherwise lawful innocuous 1tems the validity of an alleged violation is necessanly fact-based.
Sanchez and Sanchez Valencia’s challenge is premature and not rlpe for review. |

Bahl does not disturb the second lirnitation to vagueness challenges of community
custody conditions: that “lmpossible standards of specificity are not required since language
always involves some degree of vagueness.” 164 Wn.2d at 759 (internal quotation marks
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omitted). And a community custody condiuon “is not unconsututionauy vague merely because a
“person cannot predict with complete certamty the exact point at which his actions would be
classified as prohibited conduct.” Cizy of Seattle v. Eze, 111 Wn.2d 22, 27, 759 P.2d 366 (1988).
While a greater degree of speeiﬁcity' is required when a cOmrhunity custody condition implicates ‘
First Amendment rights, such as a prohibition on possessmg pornography, there is no_ ‘
correspondmg F1rst Amendment right to possess drug paraphernaha Banl, 164 Wn 2d at 757-
58; see City of _Tacoma v.'Luvene-, 118 Wn.2d 826, 842-44, 827 P.2d 1374 (1.992) (city ordinance
prohibiting soliciting, enticing, inducing, or procuring another to.exchange, buy, sell, or use drug
paraphernalia did not reach into areria of constitutionally protected First Amendment conduct).

In Motz‘er, we reasoned that “[i]t is not reasonable to require a trial court to list every item
that may possibly be misused to ingest or process controiled substanees.” 139 Wn. App. at 804.
F oiiowing Motter, we hold that the trial courtis not required to list every drug parapiiernalia item
Sanchez and Sanchez Valencia are prohibited from possessing Thev condition is sufﬁciently
specific to notify Sanchez and Sanchez Valencia . that they shall not use or. possess drug
paraphernalia. The fact that many legltimate items may be used to ingest or sell drugs does not
make this condition uncorrstitutionally vague, because an item is not drug paraphernalia if
possessed for its intended lawful use. This is particularly true when the condition lists several
: common items that Sanchez and Sanchez Valencia are prohibited from possessing.

Sanchez and Sanchez Valencia have faiied to meet their .burden of proving that the
commumty custody condition is unconstitutionally vague beyond a reasonable doubt.
Accordingly, the sentencmg court did not abuse its discretion when it 1mposed a community
custody condition prohibiting Sanchez and Sanohez Valencia from possessing or using drug

paraphernalia.
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B. | MERITS
Moreover, even if Sanchez and Sanchez Valencia"s challenge to their community custody
was r1pe for review, on the present record the claim fails on. the merits. Sanchez and Sanchez
Valencia contend that the community custody prov151on proh1b1t1ng their possession of drug
paraphernaha is unconstltutlonally vague. |
RCW 9.94A.700(5)(e) authorizes the sentencmg court to order defendants to comply
With any crirne-related prohibitions.” Forbidding a defendant from possessmg drug
paraphernaha where the conviction was related to drugs or substance abuse, ° ‘isa cnme-related
prohlbltlon[] authonzed under RCW 9.94A. 700(5)(e) ” Motter, 139 Wn. App at 804
A community custody prov1s1on may be void for vagueness if it fails to define
speciﬁcally the activity that it prohibits. Motter, 139 Wn. App. at 804. Prior to our Supreme
Court’s decision in Bahl, the vagueness doctrine as applied to community eustody .conclitions -
Wae limited in»tWo signiﬁcant ways. Eze, 111 Wn.2d at 26; State v. Sansone, 127 Wn. App. 6_30,> '
639, 111 P. 3d 1251 (200'5)- First, courts presumed.a commnnity cnstody prOvision to be
constltutlonal unless 1ts unconstltutlonahty appeared beyond a reasonable doubt. See State v.
Riles, 135 Wn.2d 326, 347-48, 957 P.2d 655 (1998) (In vagueness challenge to commumty i
' vcustody cond1t10ns imposed in the sentencing courts d1scret10n “[t]he party challenging the
- prohibition has the burden of overeoming the presumption of constitutionahty.”); Sansone, 127
W'n.' App. at 639. "‘Second, impoesible standards of speciﬁcity are not required.” FEze, 1‘11.
Wn.2d at 26; Riles, 135 Wn.2d at 348; Sansone, 127 Wn. App. at 639. . Bahl places the first
limitation into doubt, stating:
Whlle many courts apply to sentencmg conditions the same vagueness

doctrine that applies with respect to statutes and ordinances, there is one
~ distinction. In the case of statutes and ordinances, the challenger bears a heavy
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burden of establishing that the law is unconstitutional. This burden exists because

of the presumption of constitutionality afforded legislative enactments. A

sentencing condition is not a law enacted by the legislature, however, and does

not have the same presumption of validity. Instead, imposing conditions of

community custody is within the discretion of the sentencing court and will be

reversed if manifestly unreasonable. State v. Riley, 121 Wn.2d 22, 37, 846 P.2d

1365 (1993). Imposition of an unconstitutional condition would, of course, be

manifestly unreasonable.
164 Wn.2d at 753.

Ignoring Riies, Bahl baldly states that sentencing conditions do. not carry the same
i presumption of validity afforded to legislative enactments. ' Where First Amendment rights are
not implicated, we see no reason not to apply to sentencing conditions the same »presumptioh of
- validity applied to administrative regulations, which are also not laws passed by the legislature.
St. Francis Exl‘ended Health Care v. Dep’t of Soc. & Health Servs., 115 Wn.2d 690, 702, 801
P.2d 212 (1988); Rausten v. Dep’t of Labor & Indus., 108 Wn.2d 143, 154, 736 P.2d 265 (1987).
" And a party raising a vaguenéés- challenge bears the burden of proving an administrative
regulation unconstitutional beyond a reasonable doqbt. Wash. Cedar & Supply Co., Inc. v. Dep’t |
of Labor & Indus., 137 Wn. App. 592, 604, 154 P.3d 287 (2007). Thus, we review a sentencing
‘ court’s imposition of community custody conditions for an abuse of discretiori.v In contrast, a
party challenging a community custody condition on the gfounds that a provision not affecting a
First Amendment right is unconstitutionally vague must carry the burden of proving the
provision unconstitutional beyond a reasonable doubt.

We note that this holding does not implicate our decision in State v. Zimmer, 146 Wn.

App. 405, 190 P.3d 121 (2008). In Zimmer, we reviewed two distinct legal issues related to the

identical. community custody condition at issﬁe here: (1) whether the drug pa:raphefnalia
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prohiBition is mconstitaﬁonally vague and (25 whether the trial céurt shéuld not have prohibited
the defendant from possessing a cellular phone. 146 Wn. App. at 412. |
As in Motter, in Zimmer we held that the .Challenge to the community custody drug
' pafaphernalia prohibitioﬁ was not ripe for review. 146 Wn. App. at 415. But we addressed
whether the cellular phoné proﬁibitior_l was crime-related .and ﬁeld'that thé trial coUrt"s ruling
prohibiting posséssing cellular phones and electronic data storag.e devices was mot directly
related to Zimmel_"s‘c'rimes.(’ Zimmer, 146 Wn. App. at 412-14. . |
| Here, we review whether a communi;cy custody prohibifion is crirrie-related for abuse of
. diséretion. Zimm.er; 146 Wn. App. at 413. .Andy we review the record for substantial_eﬁde'nce
sﬁpporting the trial court’s finding that a 'cofnmunity cus;ﬁody prcy)hibition_ is crime-fela’tei
Zimmer. 146 Wi App. at 413 (citing Motter, 139 Wa. App. at 801). | |
In Zimmer, We held that there was not substantial supporting evidence for the trial court’s
ﬁndihg that the cellular phone and data étorage ‘device prohibiﬁons were crime-r_elated, stating:
After carefully reviewing the record, we find (1) no evidence in the record that the
officers found any cellular phones or data storage devices in [the defendant’s]
possession at the time of her arrests; (2) no evidence in the record that [the -
defendant] used a cellular phone or data storage. device to facilitate her [drug]
- possession; and (3) no finding by the trial court that the cellular phone and data

storage device prohibition was related to her crimes.

146 Wn. App. at 413.

6 Although not a constitutional challenge, we may address a crime relationship sentencing -
challenge raised for the first time on appeal. State v. Julian, 102 Wn. App. 296, 304, 9 P.3d 851
(2000) (“A sentence imposed without statutory authority can be addressed for the first time on
appeal, and this court has both the power and the duty to grant relief when necessary.”) (citing
State v. Paine, 69 Wn. App. 873, 883-84, 850 P.2d 1369, review denied, 122 Wn.2d 1024
~ (1993)), review denied, 143 Wn.2d 1003 (2001).. ” o '
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1n Zimmer, we also acknowledged that defendants may employ cellular phones or data
storage devices to further illegal drug possession, particularly if they intend to distribute or to sell
the drug and, therefore, the prohibition against using cellular phones “might be imposed given
the appropriate factual circumstances.” 146 Wn. App. at 414 n.6.

Those factual circumstances are present here. First, unlike the simple possession charge
in Zimmer, a jury convicted Sanchez and Sanchez Valencia of possession of a controlled -
substance with intent to deliver and conspiracy to commit possession of a controlled substance
" with intent to deliver. Second, the State’s evidence established that Sanchez and Sanchez -
Valencia were participants in a sophisticated and extensive drug distribution ring. In addition to
the large amounts of marijuana and 'packaging‘ materials found at the residence; officers also
discovered a ‘cache of prepaid cellular phones and walkie-talkies. The 'signiﬁcance of this
evidence was made clear when Detective Acee testified about the use of these devices in drug
distribution organizations, stating:

In my experience, [prepaid éellu'lar phones and Waﬂdg-talkieS] are used as a

communication - a sectire communication device between people. I have seen, in

- in terms of drug trafficking, where the person’s driving the load vehicle, or the

vehicle that’s loaded with narcotics, can call ahead and check in with scouts that

are put out on the road ahead of time to Jook for police roadblocks or police

canine units, or just police cruisers in general, and they’re also used to

communicate to the driver of the load vehicle that it is safe, now, to come into the

safe house and unload. ' '

2 RP at 195.

Because substantial evidence supports the jury’s verdict ﬁndihg the aippellants guilty of

possession of marijuana with intent to deliver and conspiracy to possess marijuana with intent to

. deliver, we affirm Sanchez and Sanchez Valencia’s convicﬁons. And because the cellular phone

and electronic storage device prohibition ‘is clearly crime-related under these factual
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circumstances and the vagueness challenge is not ripe for review, the sentencing court did not
abuse its d1scret10n in proh1b1t1ng Sanchez and Sanchez Valencia from possessmg them when
they are placed on commumty custody on completlon of their standard range prison terms. We

affirm.

Qi Bl T

QZUINN-BRINTNALL T.
I concur:

g\
'HUNT, J. “/0)
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VAN DBREN, C.J. (concurring arrd dissenting in part)—I concur in the reeult affirming the
convictions butrespectfully dissent on the issrre of whether convicted defendants must show _
actual harm before a challenge to a community cﬁstody condition on the basis of unconstitutional
Vegueness is ripe for rev1ew Majority at 15. |

Sz‘ate v. Bahl, 164 Wn.2d 739, 750-51,193 P 3d 678 (2008), states four requrrements )
a primarily legal issue; (2) no necessary further factual development; (3) final action; and (4) a
consideration of hardship to the parries if the court does not review the condition imposed.' The
rrlaj oriry adds a fifth requirement, evidence of harm before revrew is granted. The majority -

v merely repeats Motter s requirement te show»harm before review will be granted, State v.
Motter, 139 W. App. 779, 803-04, 162 P.3d 1190 (2007), essentially transforming the need for -
further fac‘rual_ development under Bahl ’ro ripeness dependent on harm shoWn.

Harm 'V\rill arise in the context of a hearing orr v'i.olationl of the community custody
condrrrons Wlﬂ’l sanctlons 1mposed ie. revocatron of community custody or additional time to
" be served The maJ jority suggests that followmg a finding of violation of the condmon a
defendant may ﬁle a personal restraint petition for relief from unreasonable application or
interpretation of the challenged community custody conditions.” Majority at‘13.

The majority rgrlores the hardship arising frem arrest, hearing, confinement, and the
- delay inhe’rent in personel restraint petitions and creetes a necessiry for further factual
development via imposition of sanctions for violating eommunity custody conditions -that may,

- indeed, be unwarranted or unconstitlrtionally vague. This resuit ehifts all of the hardship to the
defendant, vr/hen addressing the fmposition of particular community custody conditions on direct

appeal imposes virtually no hardship on the State.
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The better result is to deal with challenges to community custody conditions on direct
appeal rather than assuming that they are warranted and pass constltutlonal muster until a
" defendant may later be sanctioned 1nappropr1ately for using a cell phone or other innocuous
dev1e)e without evidence of associated criminal activity. 'I would suggest that RCW 69.50. 102
and RCW 69.50.4121(1) provide definitions of “drug paraphernalia’ that would help allev1ate
the vagueness issue, as they list items considered such paraphernalia and address- how to cons;der ‘
whether an item is properly considered to be drug paraﬁher_nalia giuen a fsctual context. Because |
statutes are presumed constltutlonal if the trlal court were to refer to these statutes as its

~ definition of the items prohibited wh11e on commumty custody, defendants’ vagueness challenge |

may well not be ripe or war_ranted.

MMWC

VAN DEREN, C. J.
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