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A. SUPPLEMENTAL ISSUE STATEMENT

Did Athe trial court \;iolate petitioner's constitutional right to a
public trial, as guaranteed by the Sixth Amendment and article I, section
22 of the Washington Constitution, by holding part of thé voir dire of 10
prospective jurors in chambers without first conducting a “Bone-Club™
analysis?

B. SUPPLEMENTAL STATEMENT OF THE CASE

The state charged Eric D. Wise with second degree burglary and
first degree theft stemming from the forcible entry into a convenience

store and taking of items therein. CP 41-42.
Toward the beginning of jury éelection, the trial court announced,
R “‘[I]f't}iefe'i’s*a:ﬁythjn’g‘"that"’We”re‘ta’lki'ng*about'*or"a'skin’g' you that is
sensitive and you don’t want to speak about it in this group setting][,] [jJust
let us know. . ... [W]e take those jurors back into chambers so that we can
.ask those questions more privately.” RP3 11-12.2 The court and parties
questioned 10 panel members individually in chambers. RP3 21-37, 70-

72.

! State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995).

2 “RP3” refers to the verbatim report of the June 26, 2007, voir dire
proceedings. :



After trial, a Mason County jury found Wise guilty as charged. CP
17-18. The trial judge sentenced Wise to concurrent, standard range terms
of 57 moﬁths for burglary and 22 months for theft. CP 4-16.

Wise appealed, arguing the trial court violated his right to a public

trial by conducting private voir dire without first considering the factors

. this Court set forth in Bone-Club. Brief of Appellant (BOA) at 5-16. Ina

2-1 decision, lthe Court rejected Wise's argument and affirmed his .
convictions. State v. Wise, 148 Wn. App. 425, 200 P.3d 266 (2009)
(attached és appendix). |

‘ thing the trial court "questioned only 10 potential jurors in
chambers" and did not close the courtroom itself, the majority first held

the trial court was not required to sua sponte conduct a Bone-Club analysis

‘because unlike in that case, any closure in Wise's trial was "temporary and

partial." Wise, 148 Wn. App. at 436.

Second, the maj or‘ity held Wi‘se waived his right to a public trial by
not only failing to object, but also because Iﬁs counsel "actively engaged
in the private quéstioning of the prospective jurors." Wise, 148 Wn. App.
at 437-38. | |

Third, the majority decried this Court's treatment of closure error
as structural, claiming it is "inconsistent with controlling Sixth .

Amendment jury selection authority." Wise, 148 Wn. App. at 438. A



timely objection is thus required to preserve the issue for review, and a
retrial will be ordered only upon a showing of prejudice. Id.

Fourth, the majority held Wise had no standing to assert the
public'sA right to open proceedings ‘as guaranteed by article I, section 10 of

the state constitution. Wise, 148 Wn. App. at 441.

Fifth, the majority addressed the state's assertion that requiring

potenftial jufors to publicly answer qﬁestions about their health violates the
Health Insurance Portability and Accountability Act (HIPAA). The
majority did not -expressly adopt the state's position. Instead, it held (1) a
jury summons does not remove a citizen's state éonstitutional rigilt to
| privacy and (2) a trial judge may not order all potential jurors to waive
HIPAA protections when questioned about their own medical information.
Wise, 148 Wn. App. at 443-44.
C.  ARGUMENT |
THE TRIAL COURT VIOLATED WISE'S CONSTITUTiONAL
RIGHT TO A PUBLIC TRIAL AS PROVIDED BY THE SIXTH
AMENDMENT AND ARTICLE I, SECTION 22.
The trial court's use of in—charflbe;s voir dire of some prospective
jurors was a "closure" and thefefore required a sua sponte Bone-Club
analysis. Because the trial cburt did not engage in the analysis, did not

consider alternatives to closure, and did not enter findings to justify the

closure, >it violated Wise's right to a public trial under the Sixth



- Amendment and article I, section 22 of the Washington Constitution.

Wise did not waive a challenge to the improper closure by failing to
object. The trial court's closure error was structural and requires reversal
of Wise's conviction and remand for a new trial.

1 Introduction

The Sixth Amendmeni_: to the United States Constitution and article
I,' section 22 of the Washington Constitution guarantee the accused a

public trial by an impartial jury. Presley v. Georgia, U.S.__, 130 S. Ct.

721, 724, __L.Ed. 2d. _ (2010); State v. Bone-Club, 128 Wn.2d at

b

261-62.° Additionally, article I, section 10 of the Washington Constitution
provides that “[j]ustice in all cases shall be administered openly, and

without unnecessary delay.” This latter provision gives the public and the

press a right to open and accessible court proceedings. Seattle Times Co.

v. Ishikawa, 97 Wn.2d 30, 36, 640 P.2d 716 (1982).

3 The Sixth Amendment provides in pertinent part that "[iln all
criminal prosecutions, the accused shall enjoy the right to a speedy and .
public trial, by an impartial jury . .. ." Article I, section 22 provides that
"[i]n criminal prosecutions the accused shall have the right . . . to have a
speedy public trial by an impartial jury . .. ."



Whether a trial court procedure violates the right to a public trial is

a question of law this Court reviews de novo. State v. Brightman, 155

Wn.2d 506, 514, 122 P.3d 150 (2005). The public trial right is considered

to be of such constitutional magnitude that it may be raised for the first

time on appeal. State v. Strode, 167 Wn.2d 222, 229, 217 P.3d 310
(2009). The accused's right to a public trial under both the federal and
state constitutions applies té voir dire. Presley, 130 'S.A Ct. at 724, State v.
Momah, 167 Wn.2d 140, 148, 217 P.3d 321 (2009). |

2. The trial court "closed" a portion of Wise's trial.

The trial court conducted some of the questioning of 10
prospective jurors in chambers.  This procedure unquestionably

constituted a "closure" under Momah énd Strode.

The majority in Wise's case questioned whether closure occurred at
ali, noting the trial court "did not order a closure of the courtroom itself
and We‘presum'e the courtroom and the proceedings conducted tvher'ein'
remained open." Wise, 148 Wn. App. ét 436. The court concluded even if
the private voir dire was a closure, it was at most "temporary and partial,"
and therefore relieved the trial court of the obligation to sua sponte

conduct a Bone-Club analysis. lc_1.4

4 A Bone-Club analysis requires a trial court to consider the

following factors before closing part of a trial:



For the notion the closure was merely "temporary and partial,”" the

majority cited State v. Gregory, 158 Wn.2d 759, 816, 147 P.3d 1201

(2006). Wise, 148 Wn. App. at 272. Reliance on Gregory is a stretch at

‘best and disingenuous at worst. The trial judge in Gregory observed a

spectator, the defendant's aunt, shake her head no to the witness, the
defendant's grandmother. The court excluded the aunt for the rest of the
grandmother's testimony, then allowed her to return to the courtroom.

Gregogy‘ , 158 Wn.2d at 815-16. This Court held the trial court never fully

1. The proponent of closure or sealing must make some
showing [of a compelling state interest], and where that
need is based on a right other than an accused's right to a
fair trial, the proponent must show a “serious and imminent
threat” to that right.

2. Anyone present when the closure motion is made must
be given an opportunity to object to the closure.

3. The proposed method for curtailing open access must be
the least restrictive means available for protecting the
threatened interests.

4. The court must weigh the competing interests of the
proponent of closure and the public.

5. The order must be no broader in its apphcatlon or
duration than necessary to serve its purpose.

Bone—Club, 128 Wn.2d at 258-59.



closed the courtroom and thus did not violate the defendant's right to a
public trial. Gregory, 158 Wn. 2d at 816.

The facts of Wise’s case bear little resemblance. By removing a
part of voir dire to chambers, the trial court completely excluded all
‘courtroom observers. To be comparable to Gregory, the facts must have
shown the trial judge invited some members of the public, but not all, into
chambers. Or that the court excluded some observérs from the courtroom,
pennitted o:_chers to stay, and conaucted all voir dire in court. Of course,
neither of these things happened because the trial court's standard practice
was to take those prospective jurors who requested a private setting into
chambers for individual voir dire. RP3 11-12. See Wise, 148 Wn. App. at
446 (Van Deren, C.J., dissenting) ("It appears from the record on appeal
that it is the trial court's' normal procedure, without regard to the Bone-
Cl_ub factors, to advise jurors that they may answer questions in“‘.
chambers.") | | |

With all due respect, the majority's dpinion issued well before this

Court's decisions in Momah and Strode. In those cases, this Court treated

in-chambers voir dire of particular prospective jurors as a closure. See
Momah, 167 Wn.2d at 148-49 (holding that presumption of open judicial
proceedings extends to voir dire and that courts apply Bone-Club factors

to determine whether closure is appropriate); Strode, 167 Wn.2d at 227



(questioning of 11 potential jurors in chambers "was a courtroom closure
and a denial of the right to a public trial.").

To the extent the majority's conclusion rests on its observation that
the courtroom remained open during in-chambers voir dire, it is patently
absurd. While the courtroom was not closed, there was nothing to see
because the proceedings were held in private. The dissenting judge said it
well:

"It is the business of the court—the conducf' of a trial where the .
public may observe—that is the essence of a public trial. Leaving
the remainder of the venire in the courtroom, while the business of
the trial takes place in chambers, does not constitute an open
forum.

Wise, 148 Wn. App. at 447.

So did the majority in State v. Sadler, 147 Wn. App. 97, 112, 193

P.3d 1108 (2008):

Here, the trial court's affirmative act of moving the
proceeding into the jury room, a part of the court not ordinarily
accessible to the public, without inviting the public to attend, had

- the same effect as expressly excluding the public. Jury rooms are
not ordinarily accessible to the public; in fact, it is well known that
juries are often taken into the jury room to be insulated from events
occurring in the courtroom.



The majority's classification of the closure as "temporary and
partial" cannot stand.> What happened was a full closure of a portion of

trial.

3. The trial court erred by failing to apply the Bone-Club

Jactors.

A judge violates a defendant’s right to a public trial under the Sixth
Amendment by conducting part of jﬁry selection in the judge's chambers
without sua sponte conside_ring reasonable alternatives to closure,
identifying an overriding interest likeiy to be f)rejudiced without closure,
and entering specific findings justifying closuré. Presley, 130 S. Ct. at
724-25. The same is true undér article I, section 22 absent sua sponte

corisideration of the Bone-Club factors. Momah, 167 Wn.2d at 140;

Strode, 167 Wn;2d at 228-29; see State v. Brightman, 155 Wn.2d 506,

518, 122 P.3d 150 (2005) ("Because the record in this case lacks any hint

> The majority appears to have borrowed from the Court of Appeals

in Momah, where the court concluded that "[n]othing in the trial court's

~ language or actions indicates that any member of the public, aside from

the other members of the jury venire, were excluded from this
proceeding.") State v. Momah, 141 Wn. App. 705, 714, 171 P.3d 1064
(2007). This Court repudiated this reasoning sub silentio. See Lunsford v.
Saberhagen Holdings, Inc., 166 Wash. 2d 264, 280, 208 P.3d 1092 (2009)
(A later holding overrules a prior holding sub silentio when it directly
contradicts the earlier rule of law.).




that the trial court considered Brightman's public trial right as required by
Bone-Club, we cannot determine whether the closure was warranted.").®

4. | Momah did not waive his public trial right by failing to
object and by participating in the in-chambers voir dire.

This Court has consistently held the accused does not waive the

right to challenge closure of a portion of trial on appeal by failing to

timely object. _Str_cﬁe, 167 Wn.2d at 229; State v. Easterling, 157 Wn;2d
167, 173 n2, 137 P.3d 825 (2006); Brightman, 155 Wn.2d at 517-18;
Bone-Club, 128 Wn.2d at 261. This did not change in W___r&h. Momah
argued his failure to object did not waiye a challenge to the Court's
improper closure. This Court agreed Momah could raise the issue on

appeal. Momah, 167 Wn.2d at 154-55.

6 This Court in Momah did not explicitly hold that the trial court
erred by failing to use the Bone-Club factors. Instead, it observed, "To
determine if closure is appropriate, we apply [the Bone-Club factors]."
Momah, 167 Wn.2d at 149. Immediately thereafter, this Court launched
" into a discussion of whether the violation of a public trial right is
necessarily structural error. Momah, 167 Wn.2d at 149.

If the goal was to obfuscate, this Court has succeeded. See State v.
Paumier, 155 Wn. App. 673, 681, 230 P.3d 212 (2010) ("Momah
curiously cites the five Bone-Club guidelines . . . and acknowledges that
Bone-Club provides the appropriate criteria for determining if closure is
appropriate, but it does not address the failure to comply with the
obligatory language in those guidelines. . . . It merely notes that if the
reviewing court determines that the defendant's right to a public trial was
violated it should then “‘devise[ | a remedy appropriate to that violation.")
(quoting Momah, 167 Wn.2d at 149).

-10-



The majority attempts to distinguish this body of law by holding
that Wise not 6n1y failed to object, but also questioned prospective jurors
in chambers. But so did defense counsel in Momah, who not only
participated in questioning the prospective jurors, but took the
extraordinary step of arguing for expansion of private voir dire. " M,
167 Wn.2d 146.‘ And iﬁ Strode, "the trial judge and counsel for both
 parties asked questions of the potential jurors about their -backgrounds"
and : [c]hallenges for cause were registered in chambers and either granted
or denied . ..." Strode, 167 Wh.2d at 224, |

Wise's counsel did nothing more than counsel in either of thosé
cases, and much less that counsel‘in Momah. Because this Court found
waiver in Aneithér case, it certainly should not here.

5. The trial court committed structural error.

The trial court's error was structural under the Sixth Amendment.

See Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 1833, 144 L.

Ed. 2d 35 (1999) (violation of right to public trial is structural, citing

Waller v. Georgia, 467 U.S. 39, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984));

Arizona v. Fulminante, 499 U.S. 279, 309-10, 111 S. Ct. 1246, 113 L. Ed.

2d 302 (1991) (same); State v. Grenning, __ Wn.2d __234 P.3d 169, § 17

n.11 (2010); State v. Levy, 156 Wn.2d 709, 724 n.3, 132 P.3d 1076

| (2006); State v. Paumier, 155 Wn. App. 673, 685, 230 P.3d 212 (2010)

-11-



(remedy for closing part of jury selection is reversal of conviction under
Presley and Sixth Amendment).

The choic¢ of remedy under article I, section 22 ié not as clear. In
Strode, the Court held "denial of -the public trial right is deemed to be a
structural error and prejudice is necessarily presumed." Strode, 167
Wn.2d at 231. This is consistent with Bone-Club, where thé Court

declared that "[t]he Washington Constitution provides at minimum the

 same protéction of a defendant's fair trial rights as the Sixth Amendment."

- Bone-Club, 128 Wn.2d at 260. The Strode Court consequently reversed.

the convictions and femanded for a new trial because part of voir dire
occurred in chambers. Strode, 167 Wn.2d at 2‘31. |
Yet in Momah, the Court held the closﬁre of part of voir dire was
not structural error. Momah, 167 Wn.2d at 156. The Court relied on
Waller, which held the remedy for unjustified closure of a hearing on a
fnotion to suppress evidence was a new suppression hearing, not a new
trial. Momah, 167 Wn.2d. at 150. Waller held:
[T]he remedy should be appropriate to the violation. If,
after a new suppression hearing, essentially the same evidence is
suppressed, ‘a new trial presumably would be a windfall for the

defendant, and not in the public interest.

Waller, 467 U.S. at 50.

-12-



The Momah Court ackﬁowledged that in the four closure cases
immediately preceding its decision, it found structural error and granted
automatic reversal. This Coﬁrt asserted that in those cases, "we have held
that the remedy must be appropriate to the violation and have found a new
trial required in cases where a closure rendered a trial fundamentally
unfair." Momah, 167 Wn.2d. at 150-51. Careful review of those cases
calls’ this claim into question; in three of the four cases, the Court found -
the structural error remedy necessarily followed unjustified closure.

In Easterling, the Court fdund the remedy was automatic: .

The denial of the constitutional right to a public trial is one
of the limited classes of fundamental rights not subject to harmless
error analysis. See Bone-Club, 128 Wn.2d at 261-62, 906 P.2d
325; Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 144 L.
Ed. 2d 35 (1999) (citing Waller v. Georgia, 467 U.S. 39, 104 S. Ct.
2210, 81 L. Ed. 2d 31 (1984)). Prejudice is necessarily presumed
where a violation of the public. trial right occurs. Bone-Club, 128

" 'Wn.2d at 261-62, 906 P.2d 325 (citing State v. Marsh, 126 Wash.
142, 146-47, 217 P. 705 (1923)). As a result, precedent directs that
the appropriate remedy for the trial court's constitutional error is
reversal of Easterling's unlawful delivery of cocaine conviction
and remand for new trial. ' '

Easteriing, 157 Wn.2d at 181. |

The Brightman court held similarly, finding the structural error
remedy of a new trial necessarily followed where the trial court failed to
apply the Bone-Club factors before closing voir to the accused's friends

and family:

13-



Because the record in this case lacks any hint that the trial court
considered Brightman's public trial right as required by Bone-Club,
we cannot determine whether the closure was warranted. Id. at
261, 906 P.2d 325. Accordingly, we remand for a new trial. See
id.

Brightman, 155 Wn.2d at 518.

In In re Personal Restraint of Orange, the trial court also excluded
family and friends from part of voir dire without weighing the Bone-Club
factors. Orange, 152 Wn.2d 795, 808-09, 100 P.3d 291 (2004). This

Court did not hesitate in finding the remedy for the improper closure was

reversal and remand for a new trial:

As to the remedy for the violation of Orange's public trial
right, we granted the defendant in Bone-Club a new trial, stating
that “[p]rejudice is presumed where a violation of the public trial
right occurs.” 128 Wn.2d at 261-62, 906 P.2d 325 (citing State v.
Marsh, 126 Wash. 142, 146-47, 217 P. 705 (1923); Waller, 467
U.S. at 49 & n. 9, 104 S. Ct. 2210). Thus, had Orange's appellate
counsel raised the constitutional violation on appeal, the remedy
for the presumptively prejudicial error would have been, as in
Bone-Club, remand for a new trial.

Orange, 152 Wn.2d at 814.

Finally, only in Bone-Club did the Court consider — and reject --
remanding only for a. suppfession hearing after concluding the trial court
improperly ordered part of the hearing closed. Bone-Club, 128 Wﬁ.2d at
261-62. It found persuasive the defendant's argument the undercover
officer could testify differently in an open suppression hearing. It héld,

"Even if the new suppression hearing again results in the admission of [the

-14-



defendant's statements to the officer], Defendant should have the

opportunity to use any such variances in testimony for impeachment

“purposes in a new trial." Bone-Club, 128 Wn.2d at 262.

‘This review establishes that reversal and remand for a new trial has
been considered by this Court as the "default" remedy for improper
closure.  This structural error remedy will always apply absent
extraordinary circumstances. See Strode, 167 Wn. 2d at 226 (right to
public trial is "stricﬂy guarded to assure that proceedings occur outside the
public ,courtroom in only the most unusual circumstances"), citing
Easterling, 157 Wn.2d at 174-75.

Momah presented those circumstances:

[W]e find the facts distinguishable from our previous
closure cases. Here, Momah affirmatively assented to the closure,
argued for its expansion, had the opportunity to object but did not,
actively participated in it, and benefited from it. Moreover, the

trial judge in this case not only sought input from the defendant,
but he closed the courtroom after consultation with the defense and

the prosecution. Finally, and perhaps most importantly, the trial -

judge closed the courtroom to safeguard Momah's constitutional
right to a fair trial by an impartial jury, not to protect any other
interests.

Momah, 167 Wn.2d at 151-52.

Wise's case, like Strode and every other published closure case

except Momah, has no comparable extraordinary facts. Defense counsel '

did not affirmatively assent to the closure, argue for its expansion, or forgo

-15-



the opportunity to object. Unlike Momah's counsel, Wise's attorney did
not "make a deliberate choice to pursue” an in-chambers conference.
Momah, 167 Wn. 2d at 155. The judge sought no input from counsel and
did not close the proceedings to protect Wise's constitutional right to a fair °
trial by an impartial jury.

Counsel did ask some Questions and moved to excuse some
prospective jurors while in chambers, but no l;nore so than counsel in

Momah or Strode. And Wise did not "benefit" from the cloéed portion of

VOiI‘ dire any more than he would have had the proceeding been open.
None of the prospective jurors revealed sensitive information that likely
would have been withheld in an open -setting. Tl.lree disclosed they knew a
witness, four said they knew police officers, one was a burglary Viqtim,
and one had a felony convictioﬁ. RP3 21‘_37’ 70-72. This mundane
information is of a type regularly presented during opén voir dire. For all
the reasons.the Momah Court found against a finding of structural error,
this Court should find for such a result.

Finally, as a practical matter, reversal and retrial is the only
available remedy for improper closure of voir dire absent extraordinary
circumstances. A suppression hearing, such as the one found to be
improperly closed in Waller, can be easily redone. Voir dire, in contrast, -

involves a jury. Remand for public voir dire is a meaningless remedy
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absent a new trial. It is also a waste of time, for the new jury will have
nothing to do. The proper. remedy for Wise is the structural error remedy
—anew trial.
6. Protecting privacy did not Justify the in-chambers voir dire.
| i’rospective jurors' privacy is a compelling interest trial courts must
protect. Strode, 167 Wn.2d at 235-36 (Fairhurst, J., concurring), 167
Wn.2d ét 241 (C. Johnson, J, dissenting). The majority in Wise's case
seemed td say the same thing by asserfing prospective jurors have a
constitutional right under articie I, section 7 "to keep personal information
private." Wise, 148 Wn. App. at 444,

Wise does not disagree \;\;ith this generalv proposition.  The
presence of a compelling iﬁterest, however, does not of itself‘ excusé a trial
court's failure to apply the reQuired standards under the Sixth Amendment
and article I, section 22. Instead, the proponent of closure must show the
compelling interest would likely be prejudiced by a public proceeding,
M, 130 S. Ct. 724, or that an open .proceeding would present a
"'serious and imminent threat" to that interest. Bone-Club, 128 Wn.2d at
258-59 (quoting Allied Daily Newspapers v. Eikenberry, 121 Wn.2d 205,
210-11, 848 P.2d 1258 (1993)). And eveﬁ if this shoWing is made, a trial

court must still perform the remainder of the analysis before ordering

closure. Strode, 167 Wn.2d at 229. |

-17-



The Wi_sé majority held the closure "did not prejudice Wise and
that private questioning, on the record, generally works to a defendant's
advantage." Wise, 148 Wn. App. at 445. As support, the Court dec}lare'd
that "defendants frequently invite such private questioning" "to eliminafe
potential jurors with particular biases." Id. The majority also noted that
one prospective juror disclosed in private that he had been a defense
witness's school teacher and would find it difficult to be impartial or to
believe the witness. Had this panelist "been allovlved. or required to make
such a statement in the presence of the entire venire, the jury pool would
have been tainted.” Id. |

There are several problems with this feasom'ng. | First, it is based
on the unsupported beljef that the “privacy” of a closed procedure

provides for closer questioning of jurors and more honest answers.

However, the opposite can also be true -- the absence of the watchful eye

of the public can result in less honest answers. Frankly, the danger a
prospectivé juror might be unwilling to t_ruthfully reveal sensitive or
embarrassiné iﬁformation exists whether a court is open or closed. And,
there is simply no reason to conclude that a juror wouid be more Willing to
tell the truth in a courtroom where the judge, the judge’s staff, a court
reporter, the prosecutor (and a law enforcement representative, if

requested), defense counsel, the defendant, and jail sécurity (if the
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defendant is in custody) are present, as opposed to a courtroom where
members of the public can observe.

However, what is clear is that a generalized concern about the need
for juror privacy is insufficient to overcome the strong presumption of

openness—a presumption that can only be overcome based on specific,

‘individualized findings, rather than a generalized concern about the need

for privacy. See Strode, 167 Wn.2d at 236 (Fairhurst, J., concurring)
(although agreeing that :failure to close portion of voir dire would have
thwarted court's procedural assurances -that juror information would
remain confidential and would have endangered jurors' openness and
"potenﬁally defendant's right to an impartial jury, the potential for
jeopardizing a defendant's right to an impartial jury does not necessitate’
closure; it nécessi‘tates a weighing of fhe competing interests by the trial

court.") ; see also People v. Gacy, 103 111.2d 1, 4'68 N.E.2d 1171 (1984)

(concern for juror embarrassment was insﬁfﬁCient basis upon which to
invoke a limitation of the constitutional right of access of the press and
genera1 public to criminal tfials), cert. denied, 470 U.S. 1037 (1985);
Providence Journal Co. v. Superior Court, 593 A.2d 446, 449 (R.I. 1991)
(trial court’s belief that answers to voir dire questions about child abuse
should not be airéd.‘or responded to publicly was unsupported by any facts '

in record that demonstrated open proceeding would have imperiled or
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prejudiced prospective jurors' privacy rights and defendant's right to fair

- trial); State ex rel. La Crosse Tribune v_Circuit Couft for La Crosse

County, 115 Wis. 2d 220, 340 N.W72d 460 (1983) (in-chambers voir dire
to avoid "embarrassment” to prospective jurors violated state public trial
law aﬁd constituted abuse of discretion).

Sec0nd, the majority's assertion that private que.stioning of

potential jurors generally benefits the defendant ignores this Court's

statement that "a closed jury selection process harms the defendant by .

prevenﬁng his or her family from contributing their knowledge or insight -

to jury selection and by preventing the venire from seeing the interested
individuals." Brightman, 155 Wn.2d at 515 (citing Orange, 152 Wn.2d at
812).

Third, the majority's bald claim that defendants often invite private

voir dire does not comport with the published Washington closure cases.’

7 See, e.g., Strode, 167 Wn.2d at 229 (court initiated private voir

dire); Brightman, 155 Wn.2d at 511 (court); State v. Bowen, _ Wn. App. =~

_,__P3d __,2010 WL 2817197 (2010) (court) State v. Paumier, 155
Wn. App. 673, 676, 230 P.3d 212 (2010) (court); State v. Price, 154 Wn.
App. 480, 485, 228 P.3d 1276 (2009) (court); State v. Heath, 150 Wn.
App. 121, 125, 206 P.3d 712 (2009) (prosecutor's request); State v. Sadler,
147 Wn. App. at 107 (court conducted private Batson hearing in jury
room); State v. Erickson, 146 Wn. App. 200, 204, 189 P.3d 245 (2008)
(court); State v. Castro, 141 Wn. App. 485, 488, 170 P.3d 78 (2007)
(court); State v. Duckett, 141 Wn. App. 797, 801, 173 P.3d 948 (2007)
(court); State v. Frawley, 140 Wn. App. 713, 720, 167 P.3d 593, 596
(2007) (court). L |
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It also conflicts with Brightman's observation that private voir dire harms
the accused.

Fourth, the state charged Wise vﬁth second degree burglary and
first degree theft. These are obviously not charges that call for questions
requiring prospective jurors to reveal sensitive personal matters. Cf
Strode, 167 Wn.2d at 238 (C. Johnson, J., dissenting) ("In cases such as
this involving sexual abuse, counsel may voir dire jurors about
experiences that may touch on deeply personal issues that might affect
‘their ability to be fair and impartial. Jurors' willing and truthful disclosure
of private information regarding such experiences is essential to ensuring
the defendant's impartial jury right.").

Fifth, the majoritj’s claim "the jury pool would have been tainted"
had the schoolteacher been allowed or forced to reveal his belief a defense
wifness was a liar is wrong. First, this reasonihg reveals the majority's
cynical belief jurors would disregard the trial court's standard instruction
that "[t]he'only evidence you are to consider consists of the testimony of
witnesses and the exhibits admitted into evidencg." CP 20 (Instruction 1).
‘Such a belief ignores the well-established presumption that jurors follow a

court's instructions. State v. Southerland, 109 Wn.2d 389, 391, 745 P.2d

33 (1987). Moreover, the proper solution for protecting the venire from

taint caused by a prospective juror's answer is to remove the venire, not
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the public. State v. Vega, 144 Wn. App. 914, 917, 184 P.3d 677 (2008),
review denied, 165 Wn.2d 1024 (2009).

Having said these things, Wise maintains trial courts should be

permitted to develop procedures that respect the privacy interests of

prospective jurors and encourage more forthright answers to sensitive voir
dire questions. Such procedures must, however, comply with Bone-Club.

Dreiling v. Jain, 151 Wn.2d 900, 903-04, 93 P.3d 861 (2004) (the right of

the public, including the press, to access trials and court records may be
limited only to protect significant interests, and any limitation must be
carefully considered and specifically justified).

D. - CONCLUSION

The majority's opinion is wrong. This court should say so, reverse

' Wise’s convictions, and remand for a new trial.

DATED this /0 day of August, 2008.
Respectfully submitted, -
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! State v, Bone-Club, 128 Wi.2d 254, 906 P.2d 325 (1995).

QUINN—BRINTNALL J — A jury found Enc D Wlse guﬂty of second degree burglary‘-

| . Eand first degree theft He argues that the trial court v1olated his federal and state const1tut10na1 :

nght to an open tr1a1 as Well as the pubhc S state r1ght to an open trial, when it conducted -

'portlons of voir d1re in the tnal Judge S chambers Wlthout ﬁrst conductlng a Bone Club1 analy31s

Because Wlse walved any obJectlon to the questlomng of jurors Who asked to be questloned SR

pr1vately in the Judge s chambers and because WISC lacks standing to assert the pubhc S rIght to o

- an open tnal, We afﬁrm.




 No. 36625-8-11

FACTS .
W1se was charged wrch second degree burglary and ﬁrst degree theft in connectron Wlth

the Apnl 5, 2007 break—rn of the Lake erenck Mini Mart Durmg Jury selectron the trial court. - b_ :

o read a hst of potentlal wrtnesses and gave the venire an opportumty to raise. numbered cards 1f .

anyone knew a partlcular Wltness Seven potent1al Jurors were acquamted w1th at least one' '__
’ wrtness Asa follow—up questlon the trial court asked whether “the fact that you’ re acquamted B
| ‘w1th some of these [potentlal w1tnesses] would make it dlfﬁcult for you to hear this case farrly :
- Suppl Report of Proceedmgs (RP) (June 26, 2007) at 6 Four venire persons answeredi
afﬁrmatwely The trral court then asked if any potent1a1 Jurors had been burglarlzed in the past
‘or knew someone Who had been burglarrzed Four of the Jurors answered afﬁrmatlvely The __
’ trral court also asked if any Jurors had relatrves or close frlends in law enforcement 19 answered
L afﬁrmatrvely Three jurors answered afﬁrmatrvely when asked whether thelr acquamtance wrthr o
o someone in law enforcement would “make it d1fﬁcu1t for you to sit as a fair j Juror 1n thrs case B )

Suppl RP (June 26, 2007) at 8

e

) The tr1a1 court then posed a series of addltlonal questlons to the group W1th the venire . 'f i

. members answermg afﬁrmatlvely by holdmg up numbered cards Before thls questromng, the,_-
- trial court stated ' “[[]f there is anythrng that is sensmve and you don t want to speak about lt, '.
i th1s group settmg[,] []]ust let us know I make a hst on my notebook and we take those JUIOI‘S o

back into chambers so that we can ask those quest1ons more prlvately . Suppl RP (June 26 :_' '

2 Wise and his friends broke into the Mini Mart with a crowbar.or similar instrument and stole
several items, including lottery tickets, cigarettes, and change from two cash registers. Police
caught thé group when two members attempted to cash in some of the lottery tickets the next -
day. Two of the group members testified agalnst Wise at trral _ _
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2007) at 11- 12 Although there is nothmg on the record mdrcatmg that erther party requested
| pr1vate questromng of jurors, nerther the State nor Wlse obJected to this process

After this group questromng, the trral court d1rectly questloned partrcular venire

: members The Judge prefaced each quest1on W1th are you comfortable tellmg me . here or

' Would you like to go fo chambers » Suppl RP (June 26 2007) at 13 Juror 43 requested that he "

be questroned in chambers The tr1al court then stated “At th1s tmle we are gomg to take a

number of jurors into chambers and begrn a questron - a ser1es of questrons there We’ll start o

W1th Juror No. 43 and then 1f counsel W111 approach I'u get the numbers for the other JUIOI'S

' :fSuppl RP (June 26, 2007) at 20- 21 The tr1a1 Judge Wrse h1s counsel the prosecutor and the

' court reporter went into chambeis to questlon erght potent1a1 Jurors Who had requested that they -

‘ .be questroned prrvately

In chambers but on the record the tr1a1 court asked prospectrve _turors about health o
B problems t1me constraints, and the1r relat1onshlps W1th witnesses and law enforcement ofﬁc1als L
Upon returnmg to the courtroom voir d1re ¢ontinued and the tr1al court gave the partles each an' R
.“;opportumty to- ask specrﬁc questlons of the potentral Jurors Durmg thls quesnomng, ‘one | |
' prospect1ve Juror requested to speak in chambers The trial court also called an addltlonal Juror v

mto chambers to ask about a response on her questronnalre concermng her hlstory of crmnnal‘ '

conv1ct10ns The trlal court partles and court reporter moved to chambers for thls questlomng

~as well and returned to the courtroom to complete Jury selectron

All md1v1dua1 questronmg took place on the record Once the tr1a1 court and both part1es’
ﬁmshed quest1omng the venire, the partles exerc1sed peremptory challenges At the end of vorrA -

’ d1re the State had one remaining peremptory challenge and Wlse had two remammg peremptory -

o challenges.
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The Jury fomd Wlse gurlty of second degree burglary and ﬁrst degree theft The court -
sentenced him to 5 7 months and 22 months in prrson respectlvely He now. appeals
| ANALYSIS - |
Wrse argues that hels ent1tled toa new trral because the trial Judge falled to sua sponte
' 'conduct a Bone Club analysrs before closmg the courtroorn durmg Jury selectlon 'Wlse urges' |
. thls court to reJect Division One’s holdmg in State V. Momah 141 Wh. App 705 171 P. 3d 1064
: '(2007), revzew gram‘ed in part 163 Wn 2d 1012 (2008), that only an express order to close the :
¥ courtroom constrtutes a closure requiring appllcatron of Bone-CZub and asks that we followv
D1v1s10n Three’s holdmgs in- Sz‘az‘e v, Frawley, 140 ‘Wn. App 713, 167 P 3d 593 (2007) and 3

State V. Duckert 141 Wn App. 797 173 P 3d 948 (2007)

The State argues that the trial court never closed the courtroom and that Bone Club_

analysrs was unwarranted The State also urges us 10 reject D1v1$10n Three S holdrng in Ducket‘t -

| that “1nd1v1dual juror questromng 1n-chambers vrolates a defendant’s pubhc tr1al rrghts and .

o argues that Ducken‘ 1gnores Juror pr1vacy nghts and “[Health Insurance Portablhty and-' .

- Accountablhty Act of 1996 (HIPAA), 42 U S C A § 1320d] for any Jurors that have medrcal » |
. concerns ” Br ofResp t at4 5 . ECAME A . o
“:STANDARD OF REVIEW 't—’{ ) o '} 8 . o o v
The Slxth Amendment to the Umted States Const1tut10n and artlcle I sectlon 22 of the
"Washmgton Constrtutron guarantee cr1m1nal defendants the rrght to a publlc tr1al State v

" Russell, 141 Wi App 733 737- 38, 172 P3d 361 (2007), review a’emed 164 Wn.2d 1020 o

"(2008) Addltronally, article I, section 10 of the Washmgton Constrtutron states “Justlce m all .

cases shall be admmrstered openly,” grvmg the: publrc in add1t10n to the defendant a rlght to‘ o

. open proceedlngs Seattle T imes Co . Ishzkawa 97 Wn 2d 30 36 640 P. 2d 716 (1982)
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We revrew de novo Whether a trral court has vrolated the rlght to a pubhc 11'1al S;az‘e V.

Brzghtman 155 Wn 2d 506, 514, 122 P. 3d 150 (2005) And we presume pre_]udrce Where the

court proceedmgs vmlate thls rrght' Bone—Club 128 Wn. 2d at 257. The Jury selectlon

proceedmgs fall “Wrtlun the amblt of the r1ght toa ‘public trral » State v, Erzckson 146 Wn App i_. ‘

200 208 189 P.3d 245 (2008) (citing Brzghtman 155 Wn. 2d at 511 515, Bone-C’lub 128_’ .

Wn.2d at 259- 60) Therefore Bone-Club appears to require a ﬁndrng of necessrty on the record»' :

‘ before conductmg voir dlre in chambers just as 1t does before closure of trial proceedrngs

Erzckson 146 Wn. App. at 208. The remedy for a trlal court’s fallure to follow Bone—Club 1s to, |

reverse and remand for a neW trial. In Re .Pers Restraznt of Orange 152 Wn 2d 795 814 100 | V. '

P.3d 291 (2004)

BONE—CL UB ANALYSIS NOT WARRANTED

: Protectlon of the right to pubhc trial requires a"tria'l cotirt “to resist a closure motron ‘

eXcept under the most unusual cir'cur'nst'ances: » Bone'-C'lub 128 Wn.2d at 259. | It also prov1des

' that a tnal court ma§r close a courtroom only after cons1dermg the ﬁve requrrements enumerated
| in Bone-Club and entermg specrﬁc ﬁndmgs on the record to Justrfy the closure order 128 Wn 2d- o
at 258 59 The Bone-Club factors assure careful case—by—case analy51s of a closure motlon : o

"~ and co‘n_srst- of the followmg flve determmatlonS'

oL 1. The proponent of closure or sealmg must make some showrng [of a i

“compelling' interest], and where that need is based on 2, rlght other than an: .. -

accused’s right to a fair trial, the proponent must show a serrous and imminent - . "
threat” to that right. : : C e T

) 2. Anyore present when the closure motron is made ‘must be g1ven an S

'opportumty to object to the closure. . T

3. The proposed method for curtailing open access must be the least‘- A

restrictive means.available for protecting the threatened interests. e

4. The court must Wergh the competing interests of the proponent of o

closure and the public. s SRy
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5. The order must be no broader in 1ts apph cation or duration than
necessary to serve its purpose .

128 Wn. 2d at 258 59 A tr1al court’s fallure to undertake the Bone- Club ana1y51s Wh10h drrects'v
- the tr1al court to allow anyone present an opportumty to object to the closure undercuts the
‘ guarantees enshrmed in both artrcle I sectlon 10 as well as art1c1e I sectlon 22 128 Wn 2d at |
25859, | ' N
In Bone Club the State requested .closure of the courtrooln dunng anvundercover pohce '.
~ officer’s testlmony at the pretrral suppress1on hearlng. The tr1a1 court cleared the ent1re_."
- if courtroom for the ofﬁcer s testlmony durmg the pretrial : suppressmn hearlng Bone-Club 128~
F' Wn 2d at 256 57 The defendant Was not g1ven an opportumty to obJect to the closure Bone-. -

' }Club 128 Wn. 2d at 257 The Washmgton Supreme Court found that “the temporaty, full closure _ |

- of [the] pretr1a1 suppressmn hearmg” yvas a v1olat10n of the defendant’s rrght under artlcle I ': '

section 22 of the Washmgton Constltutmn Bone-Club 128 Wn 2d at 256 57, The court ftnther""'

 found that the defendant’ “fa1lure to obJect contemporaneously d1d not effect a Wa1ver and that_ o

-'the closure reqmrements are tr1ggered by the mot10n to close not by a defendant’s obJect;lon : o

a Bone-Club 128 Wn 2d at 257 261 But here unl1ke m Bone-Club there was no motlon or.;f-"'f"v'- -

o request to close the courtroom and no order closmg the courtroom was ever made % .' e ';

L . We acknowledge that the Washmgton Supreme Court specrﬁcally con81dered the issue of . .. .

. closure durmg vorr d1re in Orange 'Ihe tr1a1 court in Orange quest1oned all rnembers of the:' '

- 'vemre in chambers on therr answers to erght part1cular Juror quest10nna1re questlons 152 Wn 2d . .

at 801 The tnal court also proh1b1ted the defendant’s and the v1ct1m S famlhes ﬂom watchmg o
‘the courtroom v01r d1re because of space constramts in ' the courtroom statmg, “I am rulmg no

' farmly members no spectators Wlll be permltted in tlns courtroom durmg the selectlon of the



No. 36625-8.I
jury because of the llmitation:.of s.pace,“ security, etceteral [sic].. That’s my ruling.” 'HOrang-e, 1.52
Wh. 2d at 802 (emphasis omrtted) i | N | B |
The Washmgton Supreme Court held that the trial court “ordered a permanent full
~closure of voir dire,” thereby exceedmg the Bone Club threshold of “a temporary, full closure
o 'Orange 152 W 2d at 807- 08 The court found that because there ‘had been a closure and
because the trlal court falled to conduct the Bone Club analysrs Orange s constrtutlonal right tov o
a pubhc tr1al had been v1olated Orange 152 Wn. 2d at 811. Fmally, the court held that
| Orange s remedy for the v1olat10n of his r1ght to a pubhc trial was remand for a new trral .
'Orange 152Wn2dat814 | P : o “ v.
In Brzghtman, nerther party requested the courtroom closure 155 Wn 2d at 511 The
: trral court closed the courtroom to spectators durmg voir d1re statmg, “In terms of observers and N
‘ 'W1tnesses we can’t have any observers wh11e we are selectmg the _]ury, SO 1f you would tell the ,
- frlends relatlves and acquamtances of the v1ct1m and defendant that the ﬁrst tvvo or three days '

for selectmg the j jury the courtroom is packed with j _]UI‘OI'S they can’t observe tha ” Brzghtman ‘

L 155 Wn 2d at 5 11 Nelther party obJected to tlus statement Brzghtman 155 Wn 2d at 5 11. The:_. '_ - B

o Washmgton Supreme Court held that “the defendant’s farlure to obJect at tr1al to the courtroom i

- closure ‘d1d not effect a Walver > Brzghtman 155 Wn 2d at 514 and that “once the plarn'
| language of the tnal court’s rulmg 1mposes a closure,” there i is a strong presumptron that the'- o
: courtroom Was closed » Brzghtman 155 Wn 2d at 5 16

In the present case, the record shows that at the prospectlve Jurors request a portron of -

'\

R voir d1re quest1omng took place in chambers Nelther party requested the chambers quest1on1ng »

or obJected to the process and our review of" the record demonstrates that nerther party was
pre_]udrced by the process, in fact, both appear to have beneﬁted ﬁ'om the prospectrve Jurors "

7
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candrd answers, some of which would have tamted the ent1re vemre if stated in open court. The.

trial court md1v1dually questloned only 10 potent1a1 _]UIOI'S in chambers whlle the rest of the jury

' remalned in the courtroom The trial court did not order a closure of the courtroom 1tse1f and we

’

: presume the courtroom and the proceedmgs conducted there remalned open The court reporteri R

'was present in chambers dunng quest1on1ng, as were all parties,- and our record contains ‘a full -

transcnpt of the proceedmgs Closure if any, was temporary and partlal below the “temporary,

* full closure” threshold of Bone- Club See Staz‘e V. Gregory, 158 Wn 2d 759 815 16 147 P. 3d .

1201 (2006) We, therefore hold that the- tr1a1 court was not requlred to sua sponte conduct a

' Bone Club analysrs prior to this temporary relocatlon of voir d1re to chambers for the purpose of' :

' aslcmg prospective jurors sensitive questrons. S

‘Wise Has No BASIS To APPEAL His CONVICTION

Even assurmng the tr1a1 court nnproperly closed the courtroom we hold that Wlse is not ﬁ
-ventrtled to a new trral on that basrs because (1) he Wa1ved his own pubhc tr1a1 r1ght and (2) he .

' lacks standmg to defend the pubhc s nght to an open tnal under artlcle I sectlon 10 of the -

: Washmgton Consntutlon We therefore, afﬁrm W1se s conthlon f R

3, We note the Division Three holding in Duckett, which expressly rejected a similar standing .
argument. 141 Wn. App. at 804. Division. Three determined that the trial court has an
“independent obligation to safeguard the. open administration of justice.” Duckett, 141 Wn. App.
at -804. We also take note of a dec151on from thls d1v1sron Erickson, in Whlch the maJorrtyt ’

responded to the dissent’s argument: .. AT
E The dissent suggests that Erickson lacks standlng to mvoke the pubhc S rrght toa L
.public trial. The dissent further states that Erickson’s interest in full candor -
during questioning conflicts with the public’s interest in open proceedmgs,\ and” .
thus he cannot “fairly represent the public’s interests in exerc1smg its pubhc tr1a1 o
rights’ under article I, section 10. We disagree. S
146 Wn. App at 206 n.2 (mternal citations omltted)



o . the-record Warver of the ngh ” 128 Wa. 2d at 559 The court explamed that Whlle certain

- " defendant of [hrs testlmomal] right.” Thomas 128 Wn 2d at 558 59 (c1t1ng Vanous federal court. '

No. 36625-8-II :
AL WISE WAIVED Hrs OWN RIGHT TO AN OPEN TRIAL

Wrse argues that the closure of the courtroom Vrolated both the S1xth Amendment of the

' federal constltutlon and article I, sectlon 22 of the Washmgton Const1tut1on Wh1ch protect a.
B 'defendant’s own r1ght toa pubhc ‘trial. Wrse cannot appeal the tr1a1 court’s decrsron based on h15

© own nght toan open tnal because Wlse waived this’ rlght at tr1a1

A defendant may Warve certain const1tut10nal nghts through h1s conduct W1thout ever

| expressly wa1v1ng them on the record. See State v. T homas 128 Wn. 2d 553 559 910 P. 2d 475

(1996) In Thomas the Washmgton Supreme Court determmed that a defendant may warve hrs

rlght to testify through hlS conduct there is no requlrement that “the tr1a1 court obtam an on-

- fundamental constrtutronal nghts——mcludmg the nght to testlfy—must be WaIVCd “knowmgly,
Voluntanly, and 1nte111gently,” theére is no reqmrement that such nghts be waived on the record .

: Thomas 128 Wn 2d at 558-59. The court also found no requrrement that tr1al courts “mform a.b_. _

i ‘dec131ons holdlng the same)

We hold that a defendant’s conduct may s1mrlar1y wa1ve hrs rlght to have all voir drre -

e quest1ons conducted in open court ‘even wrthout an express explanatlon of the pubhc tr1a1 rrght

by the trial court And we hold that Wlse waived h1s rrght to ask prospectlve Jurors sensrtrve N

A-personal quest1ons in pubhc in ﬂ’)lS case ThlS is because not only d1d Wlse not obJect at tr1a1 4

_4 ‘We note that a ‘mere faﬂure to o'bjeCt' Wlthout addrtronai conduct has b'eéh held 'not. to
_constitute waiver. See Brightman, 155 Wn.2d at 514 (“the defendant’s failure to object at trial to

the courtroom closure ‘did not effect a waiver’); Bone-Club, 128 Wn.2d at 257 (“Defendant’s

- failure to object contemporaneously did not effect a warver”) (citing Staz‘e V. Marsh 126 Wash.
142 146-47, 217P 705 (1923)) ‘
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' but because his counsel actwely engaged in the prrvate quest1on1ng of the prospectrve jurors.’

, _Indeed Wise benefited from the pr1vate quest1on1ng and successfully requested that four

.' o prrvately questioned jurors be excused for cause after the1r answers revealed b1as or prlor
- negat1ve contact Wlth prospecttve defense w1tnesses W1se therefore waived his nght to ask

_ 'prospectwe Jurors sensitive personal questlons in pubhc and cannot now be heard to complam

that his constltutlonal right to an open tr1al was preJudlc1ally v1olated asa result
- B. THERE IS No STRUCTURAL ERROR

Our Supreme Court ‘has thus far treated demal of pubhc trlal rlght for full temporary

courtroom closures (whlch did not occur here) as 1f it were structural error ie., not subJect to |
harmless error and not requmng the defendant to t1mely Ob_] ect in order to preserve the issue for .,
', appeal But such treatment is inconsistent w1th controllmg Sixth Amendment jury selectlon
B author1ty See Batson V. Kentucky, 476 U.S. 79, 106 S. Ct. 1712 90 L Ed 2d 69 (1986) We
| beheve that conductmg voir dire on the record in chambers w1th the defendant and all counsel .
present—such as presented in this case——ls not a structural error that undermmes the mtegnty of -
the verd1ct rendered by a fa1r and 1mpart1al Jury Accordmgly, a trmely obJectron to such v01r it -
g '_ dtre is requlred to preserve the 1ssue for appeal and absent a showmg of prejudlce retnal before - c
| another farr and 1mpart1al Jury is not requlred Cf Waller v. Georgta 467 U. S 39 104 S Ct .
' 2210 81 L Ed 2d 31. (1984) (full closure of suppressmn hearlng on. State s motron to close was |
. structuralerror) w ORI
: “Structural errors are those whlch create ‘defect[s] affectmg the framework Wrthln whrch

the trlal proceeds rather than sunply an error in the trial process 1tself > In re Det of ' '_

Kzstenmacker 163 Wn 2d- 166 185 178 P3d 949 (2008) (Sanders J concurrlng in part

' dlssentmg in part) (quotmg Nederv United States 527U S.1,8,1198. Ct. 1827 144L Ed 2d

10
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35(1 999)) “Structural errors . are notsubject to harmleSs error review.’” Kistenniacher 163

Wn.2d at 185 (quotmg State v. Frost, 160 Wn 2d 765, 779 161 P. 3d 361 (2007), cert. demea’

-128 S. Ct. 1070 (2008)) Examples of structural errors 1nclude the absence of counsel for a A

criminal defendant a judge who ‘is not 1mpart1al -unlawful exclusion of members of the".
‘ defendant’s race from a grand jury, the rrght to’ self-representatlon at tr1al and adm15s10n of a .

~defendant’s coerced statements or confess1ons See State v. L B 132 Wh. App 948, 954 n2 |

| 135 P.3d 508 (2006) (CItlng Arzzonav Fulmznante 499 U S 279, 111 S. Ct 1246, 113 L. Ed 2d‘

302 ( 1991)) As the Supreme Court recently rerterated

“[M]ost constrtutronal errors can be harmless ‘[I]f: "'the defendant had oouns»el, :
and was tried by an 1mpart1al adjudicator, there is a strong presumption that any

other [constitutional] errors that may have occurred are subject to harmless-error - -

~ analysis. ... Only in rare cases has this Court held that an error is structural, and - -
- thus requ1res automatic reversal. In such cases, the-error ‘necessarily’ render[s] a-. =~
criminal trial ftmdamentally unfalr or an unrehable vehlcle for deterrmmng gurlt o
or innocence.” : B - , '

vWashzngton V. Recuenco 548 US 212 219 126 S. Ct 2546 165 L Ed 2d 466 (2006) -

‘ (footnotes omrtted) (quotmg Neder 527 USS. at, 8 9)

In the context of Jury selectlon the nght toa pubhc tnal is not structural error unless the E

defendant makes a prrma fac1e showmg of the alleged Jury selectlon defect at tr1a1 and the trral |

court farls to correct the disCriminatory jury selectron process Batson 476 U. S 79 Stafe v, :

' Hzcks 163 Wn. 2d 477 181 P3d 831 cert denzed 129 S. Ct 278 (2008) Although Batson .

errors are- structural absent a shovvmg of prejudlce they cannot be ralsed for the ﬁrst tlme on :

appeal To preserve the issue, the defendant must present the trlal court Wlth ‘a prlma facre |

showmg that the prosecutron is unlawfully excludmg prospectlve Jurors on the ba51s of race or

gender and the State must then be glven an opportumty to rebut the allegat1ons Batson 476‘
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' U S. at 93- 94 Umz‘ea’ States V. Gordon, 974 F. 2d 97 100 (8th Cn' 1992) Sz‘ate v Wrzghz‘ 78:
| Wn. App 93,896 P.2d 713, review denzea’ 127 Wn 2d 1024 (1 995)
' As in the Baz‘son context when no preJudlce appears on the recorcl it is proper to reaurre .
a defendant ora representatlve of the pubhc such asa c1tlzen ora newspaper to br1ng an allegedr _
I'Slxth Amendment pubhc trlal r1ght v1olat10n to the trial- court’s attentlon for 1mmed1ate. =
. corréction. Applylng Bone-Club as Wlse urges to vacate the verdict of an 1mpart1al Jury srmply‘ -
because, w1thout objectlon the tr1al court granted potenttal Jurors 'requests that they be
" questioned in chambers, on the record with the defendant and counsel present is 1ncon31stent y
' wrth the handlmg of other arguably more serlous challenges to the mtegrlty of the j jury selectlon
_» process | | . !
Indeed 1n the liaz‘son context a tr1al court Judge may requlre the prosecutor to answer the A
' .1ssue of dlscrnmnatory Jury select1on on 1ts. own motlon only 1f the facts appearmg in the record
o support a prima fac1e case of d1scr1rmnat10n State Vi Evans 100 Wn App 757, 767, 998 P. 2d
| 373 (2000) But even a Batson query isa dlscretronary de0151on for the trlal court Judge and is:
not requ1red because Wlth the beneﬁt of h1nd51ght an appellate court dlscovers potentlal error
Evans 100 Wn. App at 767 Allowmg a defendant to request or acqulesce 1n pnvate voir d1re , 'V
: or to merely sit by 1dly at tnal and then, on appeal cla1m an error for an alleged jury selectlon:_ 'v'v
| challenge 1mposes addrtronal dut1es on the trial court that run counter to case law govermng
: other Jury selectlon 1ssues . | | »
Here bno one challenged the. ljury selectron process bor rars.ed the issue of the nght to. _
- publlc trral to the tnal court No party made a motion to close the court room and the Judge drd '
ot sua sponte move to close the courtroom Thus our record lacks two elements that Would :
tr1gger .the structural error doctrlne in other Jury selection matters. F1rst there Was no t1mely

12
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| pnma fac1e showmg by a party that the court was closmg Second the trlal court d1d not have

before it a closure motion. Such a closure motion tr1ggers the trial court’s duty to conduct the

'Bone Club analy51s and triggers the partres duty to timely obJect to closure before the court

- acquiesced i in prospectrve Jurors requests for sl1ght privacy in answermg personal questrons on-
- the record, with the defendant and counsel 'present but out of public view. Accordmgly, the t:'rral -

court’s error in failing to conduct a Bone-Club analysis on the record may be harmless and Wise

is entitled to a new trial only if the jury selection -process prejudiced his right to a fair and

| Jimpartial Jury Wise has not shown that he was prejudiced by the process of selecting the fair

 and impartial j Jury in thls ‘case and the constitution does ot require that we vacate that jury’s

e verdlct and remand for anew tr1al

~C.. WISELACKS STANDING To DEFEND PUBLIC’S RIGHT UNDER ARTICIEL, SEcTiON

a3 'Const1tut1on Whlch protects the pubhc s nght to open proceedmgs But W1se cannot appeal on :

; the grounds of the pubhc s rlght to an open trial because he lacks standmg

The standmg doctrme generally proh1b1ts a party ﬁom defendmg the nghts of another, L
o person Haberman v Wash Pub Power Supply Sys 109 Wn 2d 107 138, 744 P 2d 1032 7501 |
P 2d 254 (1987) dzsmzssed 488 US 805 (1988) Art1cle I sect1on lO of the Washmgton -

' 'Const1tut1on g1ves the publzc the nght to the open adrmmstrahon of j Just1ce WASH CONST art. l _— o

" §10; Bone- Club 128 Wn 2d it 259

Art1cle III of the federal const1tut1on requ1res that any ht1gant possess standmg .
Arzzonans for Oﬁ“ czal Englzsh V. Arzzona 520 US. 43 64, ll7 S Ct 1055 137 L. Ed 2d 170 A

' ‘(1997) Standmg reqmres “(1) that the plamtlff have suffered an mjury in fact’ RN (2) that'- :

13 '_

W1se also argues that the tr1al court v1olated art1cle L sect1on lO of the Washmgton‘

{
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there be a causal connectlon between the rnJury and the conduct complained of . . . ; and (3) that
it be likely, as opposed to merely speculative, that the mJury will be redressed by a favorable ’

decision.” Bennertv Spear 520 U.S. 154 167 117 S Ct. 1154 137 L Ed. 2d 281 (1997)_

‘(c1t1ng Luyjan v. Defenders oszlezfe 504 US. 555 560 61,112 S. Ct 2130, 119L Ed. 2d 351

(1992))

There is a general proh1b1t10n ona 11t1gant’s rarsmg another person s legal rrghts ” Allen :

v, Wrzght 468 US 737 751, 104 S. Ct. 3315, 82 L. Ed 2d 556 (1984) “[E]ven When the

plamtlff has alleged mJury sufﬁ01ent to meet the ‘case or controversy requlrement [the U S.

Supreme Court] has held that the plalntrff generally must assert his own legal rlghts and mterests

and cannot rest hlS claim to rehef on the legal r1ghts or interests of thlrd part1es Warth 12

‘Seldzn 422US 490 499 95 S. Ct 2197 45 L. Ed ‘2d 343 (1975) Aplamtrff may only ralse’ o »

| the rlghts of another person When “1 the party assertlng the nghts has suffered an mJury in fact . K |
g1v1ng h1m a sufﬁmently concrete interest’ in the outcome of the 11t1gat1on (2) there 1s a}' o
o sufﬁcwntly close relatronshrp between the htlgant and the person whose rlghts are bemg asserted:: |
‘so that the 11t1gant w111 be an effectwe proponent of the rrghts bemg 11t1gated and (3) there is
some hmdrance to the th1rd party S ab111ty to protect hlS own mterests : Unzted States v De " '
T Gross 960 F.2d 1433 1437 (9th C1r 1992) (cmng Powers V. tho 499 U. S 400 409 13 111.
S Ct. 1364 113 L. Ed 2d 411 (1991)), see also Ludwzg 12 Dep 't ofRetzrement Sys 131 Wn R

App 379 385 127 P.3d 781 (2006), Mearns V. Scharbach 103 Wn App 498 511 12 P 3d_ -

1048 (2000) review demed 143 Wn.2d 1011 (2001)

-~ Wise does not meet the. requlrements for th1rd party standmg to assert a v1olat10n of the o

e 'pubhc S open tr1a1 right. Wlse does not - pomt to any injury caused by prlvate v01r d1re More'-

- ' nnportantly, Wise does not have a “sufﬁcrently close relatlonshlp” to the pubhc open trral nght

u
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He was.the defendant and- not an observer in thls case and the tr1al court d1d not bar h1rn from the

~ juror questromng it conducted on the record in chambers Add1t10nally, Wise’s mterests on

appeal are starkly different than the interests -of the public:' Wise beneﬁted from the’private

questioning because it allowed jurors to be more forthcoming; whereas the public’s interest vvas,

in observmg the proceedmgs Wise’s interest: was on gettlng accurate prrvate personal

1nformat10n We do not determme here What part1es mrght have standmg to allege a v1olat1on of

- article I, sectlon 10 on the publ1c s behalf but_only hold that W1se h1mself does not have :
standmg to do so. i : |

- ‘ADDITIONAL CONSIDERATIONS VIOLATION OF HIPAA AND TAINTING OF J URY POOL

The State also argues that the court’s requ1r1ng potent1al jurors to pubhcly answer

'_fquesuons regardmg their health wolates I—I[PAA The State also notes that requrrmg potent1a1 .1
' | _]I.II‘OI'S to answer quesuons on sen31t1ve issues “in front of the venire’ v1olates the _]UI'OI‘S o
'5”"const1tut1onal right to keep personal matters pr1vate from the government See WASH CONST R '.
" art. I § 7 W1se acknowledges that the tr1al court conducted quesuomng in chambers in order to -
o “fac111tate prrvacy Reply Br of Appellant at 3 He argues however that “[p]ersonal‘
: embarrassment does not trump [the pubhc tr1a1] r1gh ” Reply Br. of Appellant at 4 He further
o ; _argues that the JUIOI'S “obvmusly consented to sharrng medlcal 1nformat10n ‘since “[n]elther the .z L
~ court nor the partres compelled the prospectlve Jurors to reveal anythmg about their med1ca1‘ .V |

3 _ cond1t10ns ? Reply Br. of Appellant at 4 We d1sagree with Wrse that a jury summons negated a

Washmgton crt1zen s prrvacy nght The prospect1ve _]UI'O].'S were compelled to come to court by

' “’summons RCW 2.36.095, If they had falled-to respond to the summons they Would 'have -
' comrmtted a cnmmal offense RCW 2.36. 170 Moreover once they had responded to the -

- courthouse for Jury duty, they Were requlred to take an oath and were subject to potent1al perJury‘ E

15
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' charges if found to have lied in answers to the questions‘posed by the‘ court and counsel. CIR
o HIPAA is a federal statute that ‘lrestricts health care entities ﬁom dis'closure of ‘prOtected
" health infonnation > Lloyd v. Valley F.orgér Life Ins. Co., No. C06-5325 EDB. 2007 WL
.906150 at *3 (WD Wash Mar. 23, 2007) In thls case, 'several jurors' discussed' health.
| problems to the court Wll'.h one juror askmg the trral court to questron h1m in chambers. More ‘- '
irnportant, one Vemre member was a pubhc health'nurse and.asked‘ to respond prlvately to
' ""questionsv regarding'her. acduaintance'ufith a defense vvitness because he was a'patient Thoug'h ‘

' individuals may. volunteer 1nformatron about themselves in response to questlomng, a health care

prov1der may not answer questrons about a pat1ent absent patient consent vvrthout vrolatmg her .

o dut1es urider H[PAA A2 US.CA. § 1320d—

We also reject the argument that the ‘cou‘rt mayﬂ compel all.‘potentlal jurors to walve'f .
) _. .' HlPAA protectlons When they are questloned about the1r personal medrcal mformahon

' Potentral Jurors are requlred to be cand1d with the court and are under oath to be truthful Here

- the tr1al court specrﬁcally asked the j Jury pool the common questlon—whether anyone had |

E physrcal problem or l1m1tat10n that Would make it dlfﬁcult to s1t as a ]UI‘OI‘ » Suppl RP (June 26 .
o 2007) at 9 10 and any drsclosures in response to’ that questlon cannot be seen as walvers of _-'
HIPAA and the prospectrve JUI‘OI‘ s constrtut1onal r1ght under artrcle I; sectlon 7' of the.
. '_'Washlngton Constltutron to keep personal 1nformat1on pnvate Addltronally, though the Jurors : |

'were free to ‘waive therr own pnvacy rlghts knowmgly and volunta.rlly by respondmg to' .

' 'questlomng, the defense w1tness Who had recéived med1cal treatment from the prospectlve JUIOI‘ -

‘WhO isa pubhc health nurse was never glven an opportunlty to waive hlS HIPAA nghts and may X | ,

' _not even be aware that those rrghts have been Vrolated
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‘We also note that a trial COurt’s decision to 'conduct small portions of jury ‘selection in »

- prrvate did not prejudwe WISC and that pr1vate questromng, on the record generally works to a’

defendant’s advantage In order 10 ‘eliminate potent1a1 jurors Wlth partlcular biases, defendants

frequently invite such private quest10n1ng Indeed in the present case, one potent1a1 Juror

‘explalned in pnvate that he had been a. defense witness’ E school teacher and that he “would find : -

it hard to be impartial Or possible [to] take [the defense witness s] -Word.” | Suppl.A-RP (June 26, »

o 2007).at 35. Wise successfully chailenged this juror for cause. If this juror had béen allowed or | |

required to make such a statement in the presence of the entire venire, the jury pool would have

~ been tainted. -

In the absence of a timely Objection,the trial :court did' not ‘oomnﬁt"rerzersible error ~.by.j .

fa111ng to sud sponte conduct a Bone-Club analysis before allowmg Jurors to answer personal

questlons in chambers on the record and in the defendant’s presence Our rev1eW of the record o

which contal'ns verbatlm a transcript .of the entire voir d1re of pr-ospectlve Jurors- -whether

- conducted in the courtroom or the Judge s chambers does not support Wlse S cla1m that his

: constltutronal nght to a pubhc tnal was v1olated pre_]udlcmg hlS rlght to a falr tr1a1 and requlrrng o

that he be afforded anew tr1a1 on that basrs Accordmgly, we afﬁrm

) QUINN—BRINTNALLJ T
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: N Van Deren, CJ. (dlssenting)—l reSpectfully dissent. I Would retferse and remand for a
new trial'because the trial court failed to conduct a Bone-CZub‘analysis before removiné the Jury
| ‘selectlon proceedmgs from the pubhc courtroom thus violating WISC s nght toa pubhc trral and
the public’s nght to open and observable conduct of pubhc trials. In domg so, I would adopt the _
maJorrty ] reasomng in Sz‘ate V. Sadler 147 Wn App 97,193 P.3d 1108 (2008) | |
It appears from- the record on' appeal that it is the tr1al court’s normal procedure w1thout |
: regard to’ the Bone Club’ factors to adv1se Jurors that they may answer quest1ons 1n chambers .
W1thout drscussmg the Bone Club factors, the trial Judge W1se both counsel the court clerk
“and the court reporter twice moved from the courtroom to charnbers to further questton certaln '
potent1al Jurors Bone Club prov1des a stralghtforward means to bala.nce the defendant’s. and the |
. public’s 1nterest in havmg trials conducted in pubhc agamst any spec1ﬁc arttculated need to
| .‘conduct a hmlted portlon of the tr1al outs1de the publ1c forum Thus, it protects the 11ght to i
| pubhc trrals as Well as the need for pr1vacy of potentral _]UIOl‘S or mtnesses A trlal court’s fa1lure‘ :
¢ to apply Bone Club’s ﬁve tests before closmg the courtroorn deprlves both the defendant and the ,

pubhc of an 1mportant constttutlonal rlght and the proper remedy is remand for anew tr1a1 ‘ s

S State v. Bone-Club, 128 Wn 24254, 406 P.2d 325 (1995)

A Judge s chambers comprlses the judge’s ofﬁce and space for other courtroom personnel _

including court clerks, judicial assistants, and court reporters. It does not include the jury room .
“and it is not part of the public courtroom. It is a relatively small area where the judge and '
judicial staff work when they are not in the courtroom. Often, reaching chambers involves’ o
passmg other judicial chambers. Normally, no one is allowed to enter chambers without express -

- permission..

.18
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. MOVING VOR DIRE TO JUDICIAL CHAMBERS EXCLUDES THE PUBLIC FROM PUBLIC TRIALS
The maj ority holds that no Bone-Club analysis was required because the courtroom was-

‘never closed to the public. It states" “Closure, if any, was temporary and'partial below the :

: ‘temporary, full closure’ threshold of Bone Club.” Majorlty at8 (quotmg Sz‘ate V. Bone Club

128 Wn.2d 254, 257, 406 p2d 325 (1995)) The majority bases its demsmn on the fact that the -, -

tr1a1 court did not expressly order closure and/or because 1t presumes that “the courtroom and the .

proceedmgs conducted there remained open ”? 'MaJ ority at 8 There is no evidence in the record
on appeal that any proceedmgs took place in the open courtroom whlle the Judge court reporter
" court clerk; defendant counsel and 1nd1v1dual Jurors conducted voir d1re in the Judge s S
‘,chambers |

The maj or1ty rrusconstrues the meanmg of an open courtroom It is the busmess of the

'court—lts conduct of a trial Where the pubhc may observe—that is the essence of a pubhc trral

Leavmg the remainder of the vemre in the courtrcom Whlle the busmess of the tr1al takes place o

in chambers does not constrtute an open forum. Movmg voir diré into Jud101al chambers ; _:- L

: 'precluded the pubhc s opportumty to observe the proceedmgs in Wise’s trial. As the maJ orlty

g noted in Sraz‘e 12 Erzckson 146 Wn App 200, 209, 189 P 3d 245 (2008) prwate questlomng of f .

- prospectrve Jurors outs1de the courtroom has ore than an madvertent or tr1v1al 1mpact on the

19
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proceedings,”7 and, therefore, ¢ acts as a closure for purposes of Bone Club »

Here the trral court moved voir dire to judicial chambers an area even less accessrble |

' than a Jury room, in accord Wrth its routine practlce It did not invite the pubhc into chambers

and it is hrghly unhkely that members of the pubhc would have understood the Judge S chambers B

to be part of the open courtroom when voir d1re was expressly moved to chambers to allow for

JUIOI‘ privacy. Thus, I would hold that Wise has met hrs burden to show that the trial court closed _ o
' | the public trial by moving voir d1re 1nto the tr1a1 court’s chambers. L -
1L WISE DID NOT WAIVE HIS RIGHT TO A PUBLIC TRIAL '.' | S

| I also dlsagree with the maJ onty S holdlng that Wrse walved hrs rrght to pubhc tr1a1 m . _' =
11ght of our. Supreme Court’s controlhng authorlty Maj or1ty at 9. A defendant’s failure to obJect o

oat the trme ofa courtroom closure does not waive hlS rlght to a pubhc trial. Stare v. Brzghz‘man

155 Wn 2d 506 514 15, 122 P.3d 948 (2005) I Would also adopt the holdmgs in Sadler 147

- Wn. App 97, Erzckson 146 Wn App. 200, Sz‘az‘e v. Frawley, 140. Wn App 713 167 P. 3d 593
(2007) and State v. Duckett 141 Wn App 797 173 P. 3d 948 (2007) rejectlng the warver— : ;
"argument | N
Sadler was charged vurth'sexual .exp101tat1on of a mmor Durlng vo1r d1re the State used - ,

two of 1ts peremptory chaﬂenges to dlSInlSS the only two Afncan—Amencan venire members

" In State v. Brightman, 155 Wn.2d 506, 517, 122 .3d 150 (200) the court held t'hiat”""triv'ial"a .
closures may not violate a defendant’s public trial right.” Erickson, 146 Wn. App. at 208.
Trivial closures are illustrated by three federal cases: Peterson v. Williams, 85 F.3d 39, 41 42

(2nd Cir. 1996) (where court inadvertently leaves courtroom closed for fifteen minutes followrng : |

legitimate temporary closure, no violation of right to public trial); United States v. Al-Smadi, 15

F.3d 153, 154 (10th Cir. 1994) (where court security officer closed courthouse doors 20 mmutes )
“ before trial proceedings complete, no violation); Snyder v. Coiner, 5 10 F.2d 224, 230 (4th Cir. -

1975) (where bailiff would not allow people to leave or enter the courtroom durmg arguments

20
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“Sadler raised a Batson® challenge, “as‘serting that the State 'Was-unlawfully excluding these jurors

because of their race.” The trial court moved the Batson challenge hearing to thej Jury room

“[W]rthout drscussmg 1ts reasons for dorng so on the record or askmg Sadler or anyone else .

' "present to comment.” Sadler 147 Wn App at 107 Sadler ‘both counsel corrections ofﬁcers

: and the court reporter were present in the jury room dur1ng the hearmg The trlal court ruled that '

the State properly struck the venire rnembers for reasons other than race. Saa'ler 147 Wn App. -

at 107

Sadler appealed argumg that “the trral court denred h1m hrs constrtutronal nght to an-

1 open public trral when it heard his Batson challenge in the Jury room rather than in the open
C "courtroom ” Sadler 147 Wn App at 109. The State argued that “the proceedlng was not closed’

' to the publ1c because the trral court never asked anyone in fhe courtroom to leave the

. . courtroom > Sadler 147 Wn. App at 112

The Sadler maJorlty stated “Adm1ttedly, unllke the s1tuat10ns in Orange and |

Brzghlman the tr1al court d1d not expressly exclude the publrc durrng the Jury selectron process

| ".147 Wn App at 112 (01tat10ns omltted) But, the maJonty explamed ne1ther is thrs case

| 51m11ar to those mstances that d1d not amount to a closure Here the trral court’s afﬁrnlatlve -

| act 'of movmg the proceedrné into the j Jury room a part of the court not ordrnarlly accessrble to o
" the pubho wrthout 1nv1tmg the pubhc to attend had the same effect as expressly excludmg the '. ‘.

' publrc " Sadler, 147 Wn, App. at 12,

® Batson v. Kentucky, 476 U,S. 79,106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).” .

"9 In Re the Pers. Restraint of Orange, 152 Wn.2d 795,100 P.3d 291 (2004).
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In Erzckson the partres agreed at the ‘beginning of trial to use a juror questronnarre The
trial court ruled that it Would hold private questromng followmg juror. orientation; Er1cksonl E .'
' counsel d1d not object. After or1entatron four prospecuve jurors requested prrvate questlomng
The tr1al court “excused the rest of the prospective jurors from the courtroom and proceeded w1th
counsel and the court reporter to the jury room.” Erickson, 146 Wn. App. at 203- 04 |
Errckson appealed argurng that the j Jury-room quest10n1ng violated hrs rrght to a pubhc
' trial because conductmg prlvate questromng ofj _]UI‘OI‘S ina Jury room “is equrvalent to a-- »
A' ‘4 courtroom closure *» Erickson, 146 Wn. App at 207 (quotlng Frawley, 140 Wn App at 720)

The State, relymg on _Sz‘az‘e V. Momah,'l41 Wn. App. 705, 171 P.3d 1064 (2007), review gmm‘ed,

" 163’ Wn.2d 1012 (2008), argued that “ind'ividual Questioning' of prospective jurors in chambers' S

and in the Jury room does not constrtute a closure ” Erzckson 146 Wn App at 207
The ma]orrty held that the “trial court must undertake a Bone-CZub analysrs before .

1nd1v1dua1 quest1onmg of prospectwe jurors outsrde the courtroom or in the j Jury room

9311 . ., '

: .'Erzckson 146 Wn App at 208 The maJorrty reJected the d1ssent S argurnent that Errckson -

mvrted the error See Erzckson 146 Wn App. at 212-13 (Qumn Brrntnall T. dlssentmg)

In FI awley, the trial court conducted voir d1re in chambers based on answers prospectwe o

' Jurors gave to a questlonnalre Frawley Warved hlS rrght to be present Frawley, 140 Wn App

. at’ 718 On appeal Frawley argued that the 1nd1v1dua1 questromng violated hrs rrght to a pubhc _-? o

tr1a1 The State argued that (1) Frawley wa1ved hrs rrght and (2) “the 1nd1v1dua1 voir d1re Was SR

- 1 0ur Supreme Court granted review of Momah and heard 01a1 arguments on June 10 2008
- State v. Momah 163 Wn.2d 1012 (2008). The Court has yet to issue an op1mon RN

o We noted that, because jury selectron “lres within the ambrt of the rrght to a publrc trral[ ]

* if private questioning of prospective jurors in a jury room acts as a courtroom closure, Bone- Club -

k mandates fmdlngs to support such actlon by the trial court.” Erickson, 146 Wn App at 208
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: appropriately kept from public view” under a court rule that “presumes privacy of juror
) 1nformat10n because of GR 3 1G).” Frawley, 140 Wn. App. at 719 “‘Ind1v1dual _]111‘01‘ .

mformatlon other than name, is presumed to be private.’” Frawley, l40 Who. App at 719 n. 2

(quotmg GR3 1(])). ‘Because information in jury questionnaires is private, the State argued. )

questioning based on the lquestionnaires"is correspondingly private. Frawley, 140 Wn. App at

720.

o Dit/isilon Three of this court rej ected the State’s position and held that juror :queStioning in o

: chambers violated Frawley’s. const1tut10na1 rrght to a pubhc trlal It held “Jury selectron is Jury

_selection”; there should therefore be no drstmctron between pr1vate questlomng in response to -

questlonnarres and pnvate quest1omng not basedon questlonnalres. The court also rej ectedvthe

' argument that court rules can “trump const1tut1onal requ1rements that the trial be publrc

- Frawley, l40 Wn. App. at '720 The trral court’s farlure to conduct a Bone Club analys1s v1olated A

'Frawley S const1tut1onal nghts See Fr awley, 140 Wn App at 721

In State v. Duckett the defendant -was charged with rape and as m Frawley, the

prospect1ve _]U.I‘OI‘S answered a questronnalre 141 Wn App 797 173 P.3d 948 (2007) The tr1al B -

'court allowed counsel to ask follow—up quest1ons out31de the courtroom ‘s0 as to mamtam
- some pr1vacy ’” Duckez‘z‘ 141 W App at 801 (quotmg Duckelt Report of Proceedmgs at 46)

| Duckett expressly waived hIS rrght to be present for this quest10n1ng On appeal D1v1s1on Three

' 'reversed Duckett S seeond degree rape convrct1on based on the trlal court’s fa1lure to eonduct a -
Bone Club ana.lysrs Duckett, 141 Whn. App at 801- 03 The court reJected the State s contentton |
that Duckett Walved his nght erther expl1c1t1y or through lns conduct explammg that the 1i ght to ‘

| a'public trial is a’ cOnstrtutronal right that cannot be waived through conduct. _Ducketz‘, 141 Wn .

App. at 805-06.
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Division One of our court is the only court that has concluded that there isno need for a
Bone-Club analys1s when voir drre is moved outside the courtroom In Momah, the trial court,

the parties and the court reporter “moved into chambers adJ oining the- presrdmg courtrOom.»

' Momah 141 Wa. App at'710. The trral court stated on the record: “We have moved 1nto B

chambers here The door is closed We have the court reporter present as well as all counsel _

and the defendant, along W1th the Court and juror number 36 .” Momah 141 Wn App at o
710 The tr1al ,court then questro’ned other j Jurors in chambers following questlomng of Juror 36.

- Momah, l4l Wi App at 7ll

- In reJ ect1ng Momah’s challenge to the procedure on appeal the court held that a Bone-

R Club analys1s Was not requ1red because the trial court made no specrfic order closmg the
“courtroom and therefore no closure occurred Momah 141 Wn. App at 711- 14 Furtherrnore
1t reasoned that the trial court d1d riot close the courtroom because “there is notlnng in the record -

- to indicate that any member of the public . . . or the press was excluded from voir d1re » Momah .
‘.'l4l Wn App at 712 It also relred on the fact that Momah’s counsel requested the 1nd1v1dua1

- questromng because of “the concern that prospectrve JUI‘OI‘S mrght have knowledge about the case . 4."

. that could drsquahfy them or that they mlght contamrnate the rest of the prospectrve Jurors W1th '

"'.such knowledge ”? Momah 141 Wn App at 7ll 12

| The clear Welght of authorlty drctates that Wrse should not be denred anew trral srmply

. because he d1d not object to fhe trial court’s routme practlce of domg a pOrthIl Of voir drre in-
R chambers Furthermore I agree that the r1ght toa pubhc trial is a constrtutronal rrght that is not oL

o ':Walveable through conduct Duckett, 141 Wn App. at 806 Movmg voir dlre from the open

courtroom deprrves defendants of a pubhc trlal
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TIL WISE HAS STANDING TO ASSERT CONSTITUTIONAL VIOLATIONS OF THE RIGHT TO A

PUBLIC TRIAL -
- Furthermore, I disagr’ee wlth the maJ ority’s ’conclusion that Wise does not hat'/e standing .
to vorce the public’s 1nterest in pubhc trials. Maj or1ty at 10. Thrs contention has been rej ected
by both our court and DlVISlOl‘l Three of our court Erzckson 146 Wn App at 205 n.2; Ducketz‘
141 Wn. App at 804- 05. |

In Duckez‘t the court reJected the State S argument that the defendant lacked standrng to ‘

challenge hrsconVlctron under article I sect1on 10 of the Washlngton State Const1tut1on notrng

' that the trral court has an “mdependent obllgatron to safeguard the open adm1mstrat10n of

Justrce ” “Artlclel section 10 is mandatory ? Duckez‘t 141 Wn. App at 804. The rrght to a K .
publlc tnal is not simply the defendant’s individual 1nterest in bemg present but also the
pubhc s interest.” Duckett 141 Wn App. at 806

In Frzclcson the maj jority expressly reJ ected the d1ssent S argument that Erlckson lacked

standlng to appeal based on the publlc s rrght to an open tr1al 146 Wn. App at 205 205 n. 2

. The maJor1ty explamed that “[a]rtlcle L sectron 10’s guarantee of pubhc access to proceedlngs

and artrcle I, section 22°s pubhc trial rrght to gether perform complementary, rnterdependent

) functrons that assure the falrness of our Judlcral system ? Erzclcson 146 Wn App at 205
. _l‘“ [T]he constrtunonal requlrement that Justlce be admlmstered openly is...a constltutronal
' obhgat1on of the courts ”? Erzckson, 146 Wn. App at 205 06 (quotmg Eastel ng, 157 Wn 2d at

187) (Chambers 1. concurnng)

* Here, fhe tnal court’s farlure to conduct 2 Bone Club analysrs before excludrng he pubhc |

from v01r d1re allows Wise to raise the constrtutronal r1ght to a publlc trial 1nd1v1dually and on’, :: .
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behalf of the pub‘lic. I would follow the Welght of authority and return this nratter to the trial
court for a new trial. | |
IV | PRIVACY CONSIDERATIONS REQUIRE A BONE—CLUB ANAhYSIS |
| ~ The maj jority agrees with the State that requiring potentlal Jurors to ‘ansvtrer questions'.

regardrng their health and other sensitive issues could breach the Health Insurance Portab1hty
and Accountabrhty Act (I—IIPAA)12 and mlght tamt the Jury pool MaJ orlty at 12. The State also .
argues that requ1r1ng potential ] _]UI'OI‘S to answer questrons on sensmve issues in front of the Jury
~pool violates the j JUI'OI'S rrghts to prlvacy |

HIPAA and other prrvacy concerns are prec1sely the k1r1d of 1ssues that compel a tr1al
- court to apply the Bone-Club analysis before it closes the courtroom W'l'ule a Juror S request to
be questloned in pnvate may have mer1t the tr1al court must ﬁrst conduct a Bone-CZub analysrs' :
10 preserve the constltutlonal rlght to a pubhc trlal See Frawley, 140 Whn. App at 720 21 o
Rather than prohlbltlng closure Bone Club allows the trial court to close the courtroom once 1t _ -
has explamed on the record the specrﬁc issues that requlre prlvacy The Bone Club factors
. “assure .careful case—by—case analy51s of a closure motlon W1th spemﬁc determmauons and
: ﬁndmgs on n the record. that Justlfy the closure of pubhc tr1als 128 Wn 2d 254 258 5 9

Alternatlves to closmg the courtroorn are readﬂy avallable The trial. court may conduct
| questromng of potentral jurors: W1thm the courtroom but apart from the rest of the venire, as'in -
Staz‘e V. Vega 144 Wn App 914 916 17, 184 P 3d 677 (2008) And as Wise suggests 1nstead

of removmg the 1nd1v1_dual Juror to chambers, the trial Judge may s_equester the rest of the jury . ~A

12 Health Insurance Portabrllty and Accountab1hty Act of 1996 Pub L No 104 191 110 Stat
1936 (1 996) ' : , -

2%



No. 36625-8-1
peo'l in the jurj reorn or m jury'admtantration while individual duestiening of the' potential
jurors takes plaee in open eour_t, |
V. BVONE-C'L UB REQUIRES REMAND FOR A Naw_anAL

" The p'retections of the right to pubiie trial under the federai andour state censtitutions o
g requlre a trial court ““to resist a closure motion except under the most unusual c1rcumstances
State v. Russell 141 Wn. App. 733 738,172 P 3d 361 (2007) (quotlng Bone Club, 128 Wn 2d at
259), Seattle Times Co V. Ishzkawa 97 Wn 2d 30, 36, 640 P.2d 716 (1982) We presume e
| v"prejudrce where the court proceedmgs v101ate this right. Staz‘e V. szera 108 Wha., App 645 652
32 P_.3d 292 (2001). A trial eou.rt"s- farlure to undertake the Bqne-Club 'analys1s, including =
S ailevving anyone present an opporturﬁty to “Obj“ect te the closure, undercuts;these constitutional o
guarantees 128 Wn 2d at 25 8 59 | |

In farhng to address the Bone Club factors and n:tovmg voir d1re te chambers wtthdut . .‘

unusual 01rcumstances bemg artrculated on the record, the trial epurt violated Wrse s__ nght to a
B Puhli'c tiial. The rernedy ‘for' Such a violation is to reverse and rerhand for:a new triall.' In re Pefs,
| Resz‘l aint ofOrange 152 Wa. 2d 795 814 100 P.3d.291 (2004) e
‘ For all the stated reasons I Would grant Wlse anew tr1a1

(/MDW 64
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON

)
)
Respondent, )
' )
VS. ) NO. 82802-4
' )
ERIC D. WISE, )
)
Petitioner. )
DECLARATION OF SERVICE

I, PATRICK MAYOVSKY, DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOLLOWING IS TRUE AND CORRECT:

THAT ON THE 10™ DAY OF AUGUST 2010, | CAUSED A TRUE AND CORRECT COPY
OF THE SUPPLEMENTAL BRIEF OF PETITIONER TO BE SERVED ON THE PARTY /

STATES MAIL.

X EDWARD LOMBARDO

MASON COUNTY PROSECUTOR'’S OFFICE

521 N. 4™ AVENUE
SUITE A

P.0O. BOX 639
SHELTON, WA 98584

X1 ERIC WISE
DOC NO. 308268

CLALLAM BAY CORRECTIONS CENTER

1830 EAGLE CREST WAY
- CLALLAM BAY, WA 98326

PARTIES DESIGNATED BELOW BY DEPOSITING SAID DOCUMENT IN THE UNITED

SIGNED IN SEATTLE WASHINGTON, THIS 10™ DAY OF AUGUST 2010.
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