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In re Personal. Restralnt ) NO. 272770
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o )  PERSONAL RESTRAINT .
VINCENT ADOLPH, ) PETITION-REPLY BRIEF
- ) Co " R ) . : . .
Petitioner. ) RAP 16
‘I. Identity of Petitioner.

Vincent Adolph, petitioner, pro se.

i II. Decision.

The decision at issue is whether this Court should

' grant relief to Petitionerfs‘PRP from the trial court's

imposition of a sentencing enhancement to-thevdefendant's
conviction for vehicular homicide, based on.the defendant's
prior conv1ctlon for DUI in L1ncoln County.

IIT. Statement of the Case.:

a. Relevant Procedural Facts.
Oon June 3, 2005, . an Okanogan County jury found Mr.
Adolph guilty of Vehicular Homicide and Vehicular Assault.
\

He was sentenced on Seotember 19 2005. The sentence included

three enHancements oursuant to RCW 46 61. 520 for the defen—-

,dant s prior DUT conv1ctlons, 1nc1ud1ng a conv1ctlon for
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DUI in Llncoln County.

At sentenc1ng, to: prove the Llncoln Counby DUI, the

State offered a driving abstract,and a "DCH" prlntout from

the prosecutoris office. See Séntencing Transcripts at 23-28.

Defense Counsel then immediately objected to those items

being used to prove that prior conviction - "I would argue

to the Court that in regards to the conviction from Lincoln 3

County, that the record is insufficient. I‘don't believe

that the materials provided sufficiently set forth that con--

"viction." See Sentencing Transcripts at 31-32. The court.

then ésked thevprpsecutor:

Well do. you have an answer to the statement
from [Defense Counsel] that the evidence is
insufficient to establish the Lincoln County
DUI based solely on an abstract of Driving
record? Shouldn't we have some kind of .
docket--...-~ticket or something here.

Sentencing Transcripts at 54.
The prosecutor then replied:

It reuquires--the State's required to prove
that by a preponderance. We attached a’
‘certified copy of the Department of

Licensing abstract, which shows" conv1ct10n _
in Lincoln County. There's also a copy,
though not certified but its also.

"~ accessible to the Court in its own system,
criminal history which also shows the '
conviction and corroborates that abstract.
The defendant was convicted of DUI in . '
that county and that's what it's showing.

Sentencing Transcripts at 54-55.
The prosecutor also further explained that the driving
abstract is maintained by the "Department of Licensing" and

the DCH is,méinﬁained by the "office administrator'of‘the
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court system." Id.

After taking the arguments into account, the court
ultimately found that the state adequately proved the prior

Liucoln County DUI with the DCH and the driving abstract.

See Sentencing Transcripts'at 59-61. Significantly, the two

other‘DUI‘convictions were proved by usiug court certified
docket sheetsQ'lg. And the record is silent.on why the State
chose not to use a court‘certified docket shéet or judgment
order tovprové thé Lincoln County DUI. |

After careful.consideratioh of relevunt mifigating .
factors;.the court'gave Mr;_Adolph a mitigated sentencélof
96 months in prison, which comprised of 24 uohths for the
base offense and 24 months'for‘éaoh prior DUIicouvioiton
ran consecutively to one another, Senteucing_Trauscripts.
at 75 ff | |

After Mr. Adolphsjudgment was pronounced and he was
sentenced, the prosecutor sought to 1ntroduce more documents
to prove the Llncoln County DUI. Sentencing Transcripts at |
87—89.'fhose documents uere a- copy of the citation and a

certified docket shéet. Id. While the judge eXplainéd that

‘he did not use the newly offered documents in making his

decision on the Lincoln County DUI, he allowed the documents

to become part'of‘the record. Id.

IvVv. Law & Argqument.

A.i WAS THE EVIDENCE SUFFICIENT TO PROVE
THE LINCOLN COUNTY DUI?

-Due procéss requires the State to prove the existence
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of a prior conv1ctlon by a preponderance of the ev1dence.

State Va Rlvers, 130 Wn. App. 689, 698-705, review denled

. 158 Wn.Zd‘1008 (2006); Jackson v.'Vlrglnla, 443,US 307 (1979);

of the judgment and. sentence is the best cv1dence. Rlvers,

W W ~N o U B~ L N R

A°+ the proponent Id. In that case, comparable documents
- of record or trial{transcrlpts may sufflce. ;g. Furthermore}
a orior conviction set forth in-a Certified»jndgment and

“existence of the prlor conv1ctlon. Id.

7remandedtfor'an'evidentiary hearing,where the State mav

conviction then the State must rely on the evidence presented

- was. proved by a dr1v1ng abSLract from the departnent of

US Const. Amend 14; Wash. Const. Art. I, sec. 3'(due process).

To estaollsh the existence. of a conv1ct10n, a certified copy

130 Wn. App. at 698—705. The State may introduce other
comparable evidence o z if it shows the best‘evidence is

unavailable for some reason ‘other than the serlous Fault

sentence of some other OLfense is 1nsuff1c1ent to prove Lhe

If a defendant does not OOjeCt to the surf1c1ency of

the evidence on a prior conviction then the case may be

introduce additiOnal evidence;xRivers;A130"Wn; App.. at"698_
705. However, "if the défendant has‘objected, and the disputed
issues have been'fuily argued attsentencing, the State will
behheld to the existing‘record{" Ig;.at 706-07. Simply put,

if a defendant objects to the sufficiency of an alleged prior

and cannot add more evidence after the judgment & sentence,
has been pronounced. Rlvers, 130 Wn. App. at 698 707.

Here, in thls case, the alleged Lincoln County DUT -
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.prosecutor s OLflCe. Mr. Adolph asserts that those two docu-’

-prosecutor introduced after Mr. Adolph was sentenced were'

- DUT and aLter Mr. Adolph was sentenced, the prosecutor_lntro-

" hearing.

DUI and sentenced Mr., Adolph. After that point any inclusion:

"An evidentiary hearing is appropriate oniy when the defendant.

.of the ex1stence or c1a551flcatlon of a prior conviction."

licensing and a non—court certlfled “DCH" printout from the

ments are insufflclent to prove the existence of the alleged

Lincoln County DUI, and that the supplement documents the

inadmissible.'
1. | Were the supplement_documents the proeecutor
added to the record, after Mr. Adolph was-
sentenced, correctly admitted?

- After the court made its rullng on the Llncoln County

duced a copy of the Lincoln County DUI citation and a certié
fiedkdocket sheet. The court allowed these documents.to'become
part of the record. These documents were inadmissible because |

they were .introduced in an unauthori;edbde facto evidehtiary

a. Were the supplement dOcuments included into
the record in an unauthorlzed de facto<'
ev1dent1ary hearing? :

In this case, the court ruled on the Lincoln.County

of any evidence into the record could only come in the way

of an evidentiary hearing. Rivers, 130 Wn. App. at 698-707.
has failed to spec1f1cally object to the State's evidence

Id. at 706 (quoting Ford, 147 ‘Wn.2d at.523). Thue} the added’

documents {the citation & docket sheet) were inadmissible
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'130 Wn. App. at 698-707. Thus, under Rivers and the cases

inclusion of the copy of the citation;and docket sheet related

© O NN U B W N

because the judgment is shown at the bottom of the ticket

because they were included after the judge had already made
his ruling on.the Lincoln County DUI and because Mr. Adolph

did specifically.object.on the groundshof sufficiency. Rivers,
contained therein, the trial court erred by allowing the |

to the Lincoln County.DUI. Id. Furtherﬁore, because those
docﬁments were erroneously intredﬁced in an ﬁnauthdtized

de facto'evidentiarylhearing, this .court cannet fe1y on thems
in decidihg~whether,the State_met its burden Qf‘ﬁroving_the

existence of the Lincoln County DUI. ‘Id. . S

2. . What would be the "best evidence" to
~_prove ‘the alleged Lincoln County
' DUI?

To . estaollsh the. ex1stence of a prlor conviction, a
certlfled copy of the judgment & sentence is the best eva—h
dence. Rlvers, 130 Wn. App. at 698- 707 The State may intro-
duce other court certified. ev1dence only if it shows the
best ev1dence is unavallable for some reason other than the
'serlous:fault'of the proponent. ;gﬂlln this case, the best
evidence to prove the existence ef'the alleged TLincoln County{

DPUI would be a court certified copy of.the DUI citation

or a court certified copy of the docset sheet related to

Lhat conv1ct10n. Id.
-Slgnlflcantly, to prove the existence of the other

—~

two DUI convictions, the state introduced the court docket .

sheets relatad to those convictions.
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© a. Did the State adequauely explain why
it chose to rely on a driving abstract
and "DCH" printout to prove the Lincoln
County DUI instead of -using the best
evidence? .

The answer to this questlon is simply "no." A careful

.review of the record shows that tne State completely falled

to explain why it chose'to use a driVing abstract and a "DCH“
printeut instead of usiﬁg the 120 days between the Verdict -
and sentencing dey to-obtain‘the best evidence,_i.e;,-copies.
of either'the citation'or docket - sheets, tQ prove the Lincoln
County DUI. Thus, under Rlvers and the cases contained-
thereln, ‘the driving aberact and the "DCH" cannot be used

to prove the ex1otence of the Llncoln Counuy DUI Rlvers,

130 Wn. App. at 698—707.

3. - Was the driving abstract coupled with
the "DCH" sufficient to establlsh the
‘Lincoln County DUI?

Bven if the driv1ng abstraét\ahd the DCH can be used
to prove the existence.of the-Lincoln‘County DUT, they are

still 1nsufflclent to prove the ex1stence of thax crime.

Rivers,f130 Wn. App. at 698-707 (and cases contalned therein)

In Rivers, the court found that a court certified

- judgment and sentence that showed a prior conviction cannot

be used to prove‘that'prior.conViction. Id. It would be
uhreasohable to find that a‘driving ebstract and a_nonfcourt;
.certified "DCH" printout is better evidence.to prove a prior
conviction than a court certified'judgmenr & sentence that-

showed a prior conviction. Thus, under Rivers and the cases
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| contained thereln, the driving aberact coupled with the

DCH printout 1s insufficient to prove Lhe Lincoln bounty
DUI. Id. In addltlon, the DCH printout was not.certlfled,

therefore it cannot be used in determining the existence

of thedLindoln County DUI. Id.; See ALso: Lopez, 147 Wn.Zd’-

at 518-19. | ‘
 Thus, under Rivere_and the caseS»contained therein,r

the state failed to meet its burden of proving the existence.

of prov1ng the Llncoln County DUI. Thererore, this court

_snould remand tth,maLter back,to Lhe trial court with orders

to remove the.24 mohth enhancement Mr. Adolph re01eved'from
the Lincoln County DUI. Rivere(‘130,Wn. App. at 698—707,
‘B. Is this PRP bronerly hefore this court°"
The answer to this questlon is "yes " Mr. Adolph is

not tlme barred because hlS dlrect appeal was not flnallzed

until April 30, 2008, and he has one vear past that point

- to file collateral attacks. See RCW 10.73.090.

Additionally, there was no allegation by the State
of an 'abuse of the writ.' Therefore, that'doctrine does

not appiy. Pers. Restraint of Turay,153 Wn.Z_d at 48 —ﬁ.

Furthermore, an imposition of a sentence enhancement

~when the evidence does not Support it,'is a violation of

due'proceSS and can be corrected in a collateral atgack.

RAP 16.4; RCW 10.73.090-.100.

V. Conclusion.

. There was insufficient admissible evidence to establish

the existence of the Lincoln County DUI therefore this court
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should reverse this matter with orders to the trial court

.to ekclude-tﬁe sentence enhancement associated with the

- Lincoln County DUI Rivers 130 Wn. App. at 698—707 (and the

3

cases contalned thereln)

Dated this 24th day of November, 2008.

Respectfully
Submitted,

Vlncent Adolon

Vincent Adolph #887962 o
Airway Heights Correction Center
MSU: = Unit C-4, A-7.

‘PO Box 2048

Airway ﬂelghts, WA

99001 '
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