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L IDENTITY OF PETITIONER

Petitioner Jake Hawkins, the appellant below, asks this Court to
_review the decision of Division II of the Court of Appeals referred to in

| Section II below. .

II.' COURT OF APPEALSVDECISION
Jake Hawkins seeks review of the Court of Appeals Opinion
entered on Fobruary 12, 2009. A copy of the opi_nion is attached. See

Appendix.
'III. ISSUES PRESENTED FOR REVIEW

ISSUE 1: Did the trial court exceed its authority by ordering Mr. R
Hawkins to submit to a pretrial polygraph examination not
author1zed under RCW 71. 097

. ISSUE 2: Do the regulations developed by DSHS to implement
- RCW 71.09.040 permit SVP respondents to refuse pretrral
polygraph exam1nat10ns‘7

ISSUE 3: If the regulations developed to implement RCW

71.09.040 are interpreted to require a pretrial polygraph

examination, did DSHS exceed 1ts authorlty by promulgatmg those
‘regulations? : : '



IV. STATEMENT OF THE CASE

c Al Prior Proceedings
The etate filed a Petition.alieging that Jake Hawkins is a sexually
violent predator. CP 8-9. Prior to trial, the superier court ordered Mr.

- Hawkins to submit to a pretrial sexual histofy polygraph. CP 6-7. The
Court of Appeals granted Mr. Hawkins’ Motion for Discretionary Review,
and upheld the trial court’s-order: Court of Appeais Opinion, Appendix. |

B. Stetenient of Facts

While in cusiody ef the Department of Corrections, Jake Hawkins

Asuccessfully cempieted a 13;m0nth sex’ offeneler treatment program. RP :

_' (2/23/06) 8,‘>1 1, 15-17. Prior to his release, the state filed a Petition
4seeki:ng his_ inyeluntaiy commitment as a sexuallyiv.iollvent predator (SVP)
linder RCW 71.09. ‘ICP 8-9. ~Whi_le tne Petition was pending; the state
sought an order compelling Mr. HaWkins to submit to a sexual history
polygraph examination. Peti‘iioner’_s‘ Motio_n Compelling Polygraph
Examination, CP 1‘1-12. Mr. Hawkins objected.l RP (5/10/07) 43-48. The
trial court ruled that the examination was requ_ired and entered an Order '

Compelling Polygraph. CP 6-7.



M. Hawkins sought and was granted discretionary review.! On
February 12, 2009, the Court of Appeals issued an unpublished Opinion

affirming the trial court’s order. Court of Appeals Opinion, Appendix.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. This Court should accept review and hold that RCW 71.09 does

. not authorize trial courts to compel polygraph examinations prior
to trial. The Court of Appeals’ decision conflicts with a decision
of the Supreme Court, involves a significant question of law under
the federal and state constitutions, and raises an issue of substantial
public interest that should be determined by the Supreme Court.
RAP 13.4(b)(1)-(4).

Ti'le ‘Supreme Court has held that RCW 71.09 must be strictly
construed to its terms. .n re Detentio;? of Mdrtin, 163 Wn.2d 50’1, 508, ﬁ
132 P.3d 951 (2008). Furthermore, civil incarceration under RCW 71 .09
Violatés dué process when achieved by 'means other than strict compliance
‘with the statute. Martin, at 511, (citing U.S. Const. Amend. XIV; Wash.
Conét. Article.I, Section 3). In keeping with this approach, the Supreme

Court has held that RCW 71.09.040 provides the exclusive means for

evaluating a person for commitment as a sexually violent predator. Inre

: ! The Commissioner initially denied the request, but later the Petitioner’s Motion to |
Modify was granted. ' '



Detention of Williams, 147 Wn.2d 476, 55 P.3d 597 (2002); see also Inre

" Audett, 158 Wn.2d 712, 718-719, 147 P.3d 982 (2006).

1. RCW 71.09, when strictly consfrued to its terms, prohibits
compelled polygraph examinations prior to trial.

~ Under RCW 71.09, a respondent may not be compelled to submit |
to a pretrial polygraph examination.
| First, the statﬁte does not contain any provision allowing the court
fo comp31 polygraph testing prior to tfial. The sections relating to pretrial
- procedures—including the section relating to pretrial evaluation—do -not
mention poiygraphy. See RCW 71 .09.040. Appl&ing the rule of strict
construction set forth in Marﬁn, suﬁra, thé absence of specific
authorization for compelled pretrial polygréph examinations muét be
intefpreted to prohibit courts from ordering SVP respon&ents to submit to
_ polygrépils prior to triai. ' Martin, supra. N
Second, the sfatute does spepiﬁcally allow comp'élled polygraph
examinations affer adjudication. In cohtrast to ‘RCW 71.09.040, |
71 .09.096(4) ‘speciﬁcally authorizes the court to‘ order polygraph testing as
a condition of release to a less res"trictix}e glternative. Where the
legislature uses different language in the same statute, different meanings -
are intended. State v. Costich, 152 Wn.2d 463, 47’5-476, 98 P.3d 795

(2004). The absence of any reference to polygraphy in RCW 71 .09.040-



suggests that the legislature did hot intend to authorize courts to compel
pretrial polygraph examinations; had tlley wished to grant srlchauthority,
they would have explicitly serid SO, es they did in RCW 71.09.096(4). -
Costich, supra. Accordmgly, the statute must be 1nterpreted to preclude
trial courts from compelling pretrlal polygraph testmg Martin, at 508,

510.

2. Division II’s holding (that the civil rules authorize trial courts’
to compel pretrial polygraph examinations) directly conflicts
with the Supreme Court’s 2002 decision In re Williams.

The Court of Appeals incorrectly held that trial courts may compel
pretrial polygraph examinations under the civil rule's. According to
‘Dlvision II, “[A]s the State argues, SVP actions .are civil in nature and tlrue
CR 26(a) [sic] provicles an additional basis for “physical and mental |
exammatrons ordered by the tr1al court.” Oprmon p- 32 ThlS holdlng
.d1rectly conﬂrcts Wlth In re Detention of Williams, supra In Williams, the
Supreme Court unequivocally held that RCW 71 .09.040 provides the
exclusive au‘rhority for pretrial evaluations, and explicitly rejected the civil
rules es a basis for additional mental or physical examinaltions. Williahas, | |

 at 491.

2 Although the Opinion refers to CR 26(a), the reference is apparently meant to .
include CR 35, the rule that actually governs physical and mental evaluations.



3. The Supreme Court should accept review under RAP .
' 13.4(b)(1)-(4), reverse the Court of Appeals’ decision, and "
vacate the trial court’s order compelling Mr. Hawkms to
submit to-a pretrial polygraph examlna‘uon

The Supreme Court should accept review of this case, hold that
RCW 71.09 dees not authorize compelled polygraph testing prior to tri'al,v_ '
and reiterate that CR 35 m.ay not be used as a basis for additidnal mental
or physical examinetions of SVP respondents. The Court of Appeals"
Opil_dion conflicts with a ldecivsAion of the Supreme Court, ﬁrs'e because it
relies on the civil reles as euthority for'eempelled pretrial polygraph E
examinations in violation of Wile’am;, supra, and second because it fails |
to strictly construe RCW 71 .09, as .required under Martin, supra. RAP

13.4(b)(1). |

| ‘Furthermore the case involves a signiﬁcant question of law under
the federal and state const1tut1ons Failure to strlctly comply W1th RCW
'.71 .09 v101ates due process 1nterpeetat10n of the statute is critical to the
constitutional functioning of 01V11 comm1tments for sexually v1olent
, pfeelaters. Martin, at 51 1;‘U.S. Const. Ameﬁd. XIV; Wash.l Const. Article _
- I, Section 3; RAP 13.4(b)(2).
F1na11y, the case raises an issue of substantial pubhc interest that

should be determined by the Supreme Court. RAP 13. 4(b)(4)

B.  This Court should accept review. and hold that RCW 71.09.040
does not authorize DSHS to compel polygraph examinations prior



to trial. The Court of Appeals Opinion conflicts with a decision of
the Supreme Court and it raises an issue of substantial public .
interest that should be determined by the Supreme Court. RAP
13.4(b)(1), (4.

1. DSHS regulations governing pretrial SVP evaluations do not
require respondents to submit to polygraph examinations.

Aosent a .oontrary legislative intent, language in an unambiguous
regulaiion is given.its' plain eind ordinary meam'ng. Tesoro Ref & Mhktg.
Co. v. Dep't of Reverme, 164 Wn2d 310, 322, 190 P.3d 28 (2008). |
Furthermore, the rules of statutory construction ./apl'oly to agency
regulations. Tesoro, at 322.

| DSHS has promnlgated rules relating to RCW 71.09. ';l“ho,se rules
E are set forih in WAC 388-8 80,. end inelnde criteria for. conducting |
| evalnations under RCW 71.09.040. See WAC 388-880-030. WAC 388-
880-034 is captioned “Evaluator - Pretrial evaluation responsibilities,”
and requires that evaluations be baseci on |

(1) Examination of the resident, including a forensic
interview and a medical examination if necessary;

(2) Review of the following records tests or reports
relating to the person:

(a) All available criminal records, to include arrests and
convictions, and records of institutional custody,
including city, county, state and federal jails or
institutions, with any records and notes of statements
made by the person regarding cfiminal offenses,
whether or not the person was charged with-or-
convicted of the offense;



(b) All necessary and relevant court documents;
(c) Sex offender treatment records and, when permitted
" by law, substance abuse treatment program records,

. including group notes, autobiographical notes, progress
notes, psycho -social reports and other material relating
to the person's participation in treatment;

(d) Psychological and psychiatric testing, diagnosis and
treatment, and other clinical examinations, including
records of custody in a mental health treatment hospital
or other facility; ' ’
(e) Medical and physiological testing, 1nclud1ng
plethysmography and polygraphy, .

(f) Any end of sentence review report, with information
for all prior comm1tments upon which the report or ’
reports were made;

(g) All other relevant-and necessary records,

" evaluations, reports and other documents from state or

local agencies; :

(h) Pertinent contacts with collateral 1nformants

(i) Other relevant and appropriate tests that are 1ndustry
standard practices;

".(j) All evaluations, treatment plans, examinations,

*_ forensic measures, charts, files, reports and other
information made for or prepared by the SCC which
relate to the resident's care, control, observation, and
treatment. . -

' Tlie regulation thus divides the evaluatien into two parts: (1)

- exarnination of the resident and (2) review of records. WAC 388-880-
034. The examination inclucies a forensic interview and medical

' exarnination Gf necessary). Unlike the records.reifiew, it does not include
“Medical and physioldgical testing, including plethysniogréphy and
polygraphyi” nor does it authorize “Other releV;tnt and appropriate tests

that are industry standard practices.”



Because the regulation uses differeﬁt language when describing the
two phases of t_he evalpation, different meanings are presumed. Costich,
supra. ThusA the phrases “forensic interview” and “medical examination”
cannot be stretched to include polygraph testing. Costich.

" Furthermore, the maxim expressio unius est exclusio alterius
compels fhe same interpretation. Martin, at 510. Under this rule,
omissions are deemed to be exclusions. Adams v, Kiﬁg County, 164
‘Wn.2d 640, 650, 192 P.sd 891 (2008). Thus the omisgion of .
“polygraphy” and “physiological tgsting” from a list that includes a
“forensic interview” and a “medical examinatior” cdmpeis the conclusion
ithat the regulation _does not authorize pretrial polygraph’ testing. Martin, at
508, 510. '
| The regﬁlation cannot jﬁstify the trial court’s order compelling Mr.

Hawkins to submit to a pretrial polygraph examination. -

2. The Court of Appeals’ decision ignbres the plain language of
WAC 388-880-034, in violation of the Supreme Court’s
decision in Tesoro. : :

The Cdurt of Appeais interprets the regulation to mean the
opposite of what it actually'says'.' According to Divisi.on,II, “[i]t would be
uhreasonable to read WAC 388-880—034(2)(6) as allowing an evaluator to
| considerApcb)lygraph recordé but not allowing the trial cburt to ordér the -

. ‘examination.” Opinion, p. 4. This reading is incorrect.



The Court of Appeais’ interpretation igno;eé the plain language of
the regulation, in violation o/f Tesoro. The regulation authorizes an
examination (consisting of a ‘;forensic interview” and a “medical
examination™) and a reyiew (of fecords and test results, inéluding '
polygraph test results). The regulation does not authorize or reql;ire a’
polygraph test pﬁor to tfial. WAC 388-880-034.

3. DSHS lacks authority to develop rules requiring SVP -
respondents to submit to pretrial polygraph examinations.

. Questions-of statutory construction are addressed de novo. State v.
Smith, 155 Wr_l.‘2‘d 496, 501, 120 P.Eid 155‘9-(2005); State Own.ed Forests v.
Sutherland, 124 Wn.App. 400, 409, 101 P.3d 880 (2004). T’he-coﬁrt’s '
inqﬁii’y “'always begins with fhe plain language of the statute.” State v.
Christensen, 153 Wn.2d 186, 194, 102 P.3d 789, (26_04). If the statute’s
meaning 1s plaiﬁ on its fac;,e, then the court must give effect to that plain
meaning as an—exbréssion of legislative intent. Sutherland, at 409; sele
also State v. Punsalan, 156 Wn.2d 875; 133 P.3d 934 (2006) (“Plain‘
language does not require constructioﬁ;” Punsalan, af 8_79, citations
omittéd).

An administrative agency has only those powers expressly granted
or necessarily implied by statlite. S. Tacoma Way, LLC v. Staie, 146 Wn.‘

App. 639, 650, 191 P.3d 938 (2008); Kaiser Aluminum & Chem. C’orp. V.

10,



Dep't ofLabok & Indus., 121 Wn.Zd 776, 787, 854 P.2d 611 (1993).
. Furthermore, as noted above, .RCW 71.09 must be strictly limited to its
. terms. Martin, at 508. |

Under the plain language of the statute, DSHS may. not compél an
SVP résp.ondent to submit to épolyg}aph examination prior to trial.

'. First, no pro?is.ion of RCW 71.09 authoriz_es DSHS to compel
polygraph examinations as part of the ¢Valuatjon pfbcess. Under ba strict
: re.ading of the statute, the absence of spe(;iﬁc authority means that the
Department méy not coﬂlpel a prétrial polygraph ex'amination. Mértin, '
supra. |
o Second, the sfatute does not authqrize DSHS to develop rules

fegarding the conduct of ﬁr.etrial evaluations. | Instead, the statute directs
» v~DSH‘S to dévclo’p;ulés regarding the professional qualifications of
evalua.’F(-)rs: “ [t]hé evaluation shall Be conducted b_ja person déemed fo be-
professionally qualified to conduct such an examiﬁétion pursuant to rules
develop.edv by the department of social and health services.” RCW
71.09.040(4).

Third, the statute does'speciﬁcally aiuthbrize DSHS to develop
rules for the conduct of évaluatiqns (and treatment) of adjudz’cated
respondents who 'aré éonditionally reieased toa léss restrictive alternative.

See RCW 71.09.35 0(1)(0)(ii).' As noted previously, different lahguage'

11



used in the same statute implies that different meanings aig iﬁténded.
Costich, at 475-476. Bec'ausé the statute specifically authorizes rules for
the conduct of post-trial evaluations (prior to release on LRA), But does
not authorize such rules for pretrial evaluations, DSHS may hot develop
rules regulating thé éénduct of pretrial evaluations. Costich.

' For_ all these reasons, the Department exceedéd its authority under
RCW 71 .09 if it's rules are interpreted to require pretrial polygraph testing. |

4. The Court of Appeals Opinion rests on a misunde_rstanding of
RCW 71.09.040. - ’

The Court of Appeals erronéously relied on RCW 71.09.040(4) in
holding that DSHS had authority to develop rules ‘regﬁlating the c§nduct |
of pretrial evaluations.. Specifically, Division II relied on the following

| language: “[t]he evaluation shall be conducted by a perSéh deemed to be
profeésidnally qualified to coﬁduct -suc.:h. an ex‘a.lminatio‘n pursuant to rules
d_eveloped by the department of social anci health services.” RCW
7 09.040(4). See Opinioh,'lp; 23,
~ The prepositioﬁal phrase “pursuant to rules developed by the
) department'pf social and health sérvic;e‘s” could apply to the verb
“deemed” (as an advérb) or to the noun “evaluation” (as an adjective). -
The sentence is therefore ambiguoﬁs. Applying rules of ;tatutory

construction, the former interpretation (where the phrase'is an adverb

12,



| modifying tﬁe verb déemed) should ’be prefefred over the latter for two
reasons. | |
First, thé statute doés‘ not include a clear and unambiguous grant of
authority empowering the Depértment to' deizelop rules go&ernir}g the
conduct of evaluations. ﬁad‘ the legislature intendevd the Depaﬂrﬁent to
~ promulgate such rules, it could have fnade its inten‘t clear, using language-
Such vas the following: “The Department shéll de?e,lop ‘rul.es governing the
conduct of evaluations under this lsecti(’)n..” RCW71 .09.040‘ contains other
directives phrased in this mahner, for examplé in .subsec'tion_(l) (“[T]he
judge shall determine. ..), subsection (2) (“[T]he court shail prQVide. )
subse:ctio_n ‘(3) (“[T]hc person shall have.. .”)? aI;d even in subsection (4).
itself (“[The judge shall direct... [T]he’ evaluaticinéhél‘l be conducted...”).
RCW "/'1.09.0.40, In additi<\)n,»thé legislatum has clearly.c.lire'cted the
_ Depaftmént to exercisé its rulemaking authority elsewhere in RCW 71.09. -
' Seé, ‘e.g., RCW 71.09.265 (“The department shall develop poiicies. =)
‘T1-1ese differenvcesv in phrasing suggest that a different meaﬁing was
| intended when the iegislature drafted RCW 71.09.040.
Seéorid_, the statute must be strictly construed, under Mqrtiﬁ. A
strict construction Would limit the authofity granted to DSHS. If the
: phrase “pursﬁéﬁt to...” modifies the word “decmed;; as an adverb, the

Department is limited to fulemaking that addresses the professional |

13



qualiﬁcétions éf the evaluators. On the other .hand., if the phrase “pursuant
to...” modifies the word evaluation (as an adjectivej, thé Department hés
I_n>ore, expansive authority—not onIy to “déem” a person pfofessionally -
| qﬁaliﬁe(i, but also to bromulgate rules governing the conduét of |
_evaluati_(_)ns. Thﬁs striét consfr_ucﬁon favors interpretiﬁg the phrase
“pursﬁént to...” as an adverb that modifies the word “deemed.”
One could argue thati the ‘last antecédent’ ruie fayors‘ the opposi‘te‘
| , éonélusion. ‘Under the last antecedent rlile, “qualifying words and phr'aées '
refer to the last antecedent, absent a comma be'for,e' ’;he qualifyiné 'ﬁhrase.”
Soter v. Cowles Publ'g Co., 162 Wn.2d 716, 754, 174 P.3d 60 (2007). But
-~ the last antecedent rule is not to bé 'ap'plied inﬂexibly, ar;d is not always |
“binding. State v. Wofford,  WaApp. . __.P3d _ (2009). Here,
: :appli(:atiori of the la.st' éntededent: rule would grant the Department |
authority that‘the législature did.not clearly dglegate, and would violate the
" requirement that RCW 71 ..09 be strictly construed. The last antecedent
rule should nof'be mechanicallyé applied to enlarge the Department’s :
powérs in SVPvcases. | | | -
- RCW 71.09.040(4) does not provide aﬁihority for the

' Department’s rules felating to the cdnduc_t of pretrialleValuatiQné:.

Accordingly, Division II’s reliance on that statute is- misplaced.

14



© " 5. The Supreme Court should accept review under RAP
-13.4(b)(1) and (4), reverse the Court of Appeals, and vacate the
trial court’s order compelling Mr. Hawkins to submit to a
pretrial polygraph.

- The Supreme Court should accept review and hold that WAC 388-
880-034 does not authorize 'la trial court to compel polygraph testing for
pretrial evaluations coﬁducted under RCW 71.09.040. In addition, the
Supreme Court should hold that RCW 71 09 does not permit DSHS to
develop regulations authorizing compelled pretriél polygraph testing. The
Couﬁ of Appeals Opinioﬁ conflicts with the Supreme Court’s decision in

Tesoro, and it raises an issue of substantial public interest that should be

determined'by the Supreme Court. RAP 13A.4(b)(1), 4).

15



VI. CONCLUSION

For all the reasons outlined above,'thé Supreme Court should
accept review of this case; reverse the Court of Appeals, and vacate the
trial court’s ofder compellihg Mr. Hawkins to submit to a pretrial
polygrap}/l éxémination.

Respectfully submitted Ma_rch 4,2009.

BACKLUND AND MISTRY
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON'
| DIVISION II
In re the Detention of: ., S ', | ~ No. 36492-1-11
JAKE HAWKINS, S o
| o Unpublished Opnion -

~

Petitioner. : S

HOUGHTON, J: ———Jake Hawkins appeals a tnal court order requlrmg hlm asa potentxal
sexually violent predator (SVP) to submlt toa sexual hlstory polygraph as part of a pretrial
psycholog1ca1 evaluatlon He argues that the trial court exceeded its authorlty in orderlng the -
'evaluatlon and that the Depaltment of 8001a1 and Health Services (DSHS) exceeded its authority -
in pror_nulgatmg WAC 388-880- 034 We afﬁrm
| | | FACTS

On’iFebruary 21, 2006, the State petitioned the éuperier court seeking to involuntarily
_commit Hawklns asa SVP under chapter 7 1. 09 RCW The petition, ﬁled before his release
stated that he had been conv1cted in 1993 of second degree rape by formble compulsmn and that
he is hkely to reoffend as he suffers from voyeunsm, paraphlha alcohollsm dysthyrmc dlsorder

and personality disorder.
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The State drew these conclusibns from the\ repoﬁ of Chris North, apsychologist, Who
wrote an evaluation of Hawkins while he was incarcerated.' North testified at the hearing that
although Hawkins successfully completed a 13-month sex offender treaﬁent progfam, “his
history of offending is so serious and sexual deviance is so deeply engrained ... heis likely at

some point in the future to commit a new sexually violent predatory offense.” Report of

1

Proceedings at 8-9.

After ﬁling the petition, the Sfate moved to campel Hawkins to submit to a polygraph
~ examination as part Qf his psychologip’al evaluation. He obj ectea to the polygraph and presented
his own expert testimoay. After reviewing declaratibna, memoranda, and hearing argument from
Hawkins and the State', the court ordered hira to submit to a polygraph examinatioa using the
“control questioa technique” 1i1hited' in scope to his sexual history. Clerk’s Papers at 6. He
appeals. | |

| ANALYSIS

Hav;fkins first contends ’vthat the trial court erred in (1) isauing an order mandating the
polygraph eyaluation, (2)'that it lacked stafutory authority to issue such an order, (3) ﬁnd)iag
RCW 71 .09.040(4) allows for polygraphy in eyaluatio‘n'of SVP; 4) ﬁnding the polygraphy

" should focus on sexual history, and (5) finding the “control question technique” shéu‘_ld be the

questioning method 2

-1 The report does not appear to be a part of the record on appeal, although the State indicated that
it was attached to its initial petition to the superior court. However, North’s declaration, related
to his report, is a part of the record. ‘

2 RCW 71.09.040(4) provides: _
If the probable cause determination is made, the judge shall direct that the

person be transferred to an appropriate facility for an evaluation as to whether the
person is a sexually violent predator. The evaluation shall be conducted by a
2 ' _
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'Ha‘\wkins cites In re Detention of Martin, to correctly argue that chaipt,er 71.09 RCW must
“be strictly consfmed because it has the potential to curtail civil rights. 163 Wn.2d 501, 508, 182
© P.3d 951 (2008). But as the statute directs, ‘_‘The evaluation shall be conducted by a person
déemed té be professibnally qualified to conduct such an examination pursuant to rules
developed by the department of social and health services.” RCW 71.09.040(4).

B The DSHS rules to which RCW._71 .09.0\40(4). refers are contéined in chapter 388-880 |
WAC, sp{aciﬁcally -030,-033, -034, -'035, and -036. WAC 338-880-,030(1) réstates the |
lggislative mandate under RCW.71 ._0'9.040(4) that DSHS shall “provide an evaluation to the
court” and rhak_e a re_corrim‘endétion regarding the commitment of the 'poténtial SVP. WAC 388-

. | 8'80-03 0(2) clarifies that this “evaluation must be éondﬁcféd in a‘lccordance with the criteria” |
: listed in»WAC 388—880-033, f034’ -036.° |
| WAC 388-880-034 provides thét the evaluation must be based on “(1) Examination of
~ the resident, includiﬁg a f_oré_nsic intefview énd a medical examination, if necessary; (2) Revie'\‘zv
" of the folfowing 'réco;ds, tesfs o; reports ’feléting to the pérsc)n: ." ... (¢) Medical and o
Phy'siologicai ’t'estin'g, inciuciing plethysmbgraphy~ and polygraphy.” ‘Flllrthermore, as fhe State
argues, SVP actions are civil inlnat.ure and thus CR 26(aj provides an additional basis for .

“physical and mental examinations” ordered by the trial court.

person deemed to be professionally qualified to conduct such an examination
pursuant to rules developed by the department of social and health services. In
adopting such rules, the department of social and health services shall consult
with the department of health and the department of corrections. In no event shall
the person be released from confinement prior to trial. A witness called by either

party shall be permitted to testify by telephone. -

3 WAC 388-880-033 lists the qualifications of any potential evaluator. WAC 388—880—034 lists

the evaluator’s responsibilities and procedural methods. WAC 388-880-036 describes the form -

and content of the written evaluation presented to the court.
3
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We review the trial court’s order to compel discovery for abuse of discretion. Clarkev. '
Oﬁice‘ of Artorney Gen., 133 Whn. App. 767,777,138 P.3d 144 (2006), revierv dem'ed, 160 Wn.2d
1006 (2007). A trlal court abuses its drscretion when it bases its decision on unreasonable or
untenable grounds. Clarke 133 Wn. App. at 777 Here, the tr1al court directed Hawkms to
submit to & polygraph exammatlon after a qualified examiner recommended it. _Chapter 71.09
RCW and chapter 388- 880 WAC allow for polygraph examinations in the case of a potential
" SVP. RCW 71.09.040(4); WAC 388-880-030(1), -034. Therefore, the tr1al court did not abuse .
» its discretion and Hawkins’s argument fails. - |

Hawkins next contends that DSHS exceeded its authonty in promulgating WAC 388-
088 034 and -035. The State argues that he raises thlS error for the ﬁrst time on appeal and,
therefore, we should declme to review it. He counters that his a551gnment of error apphes to the
trral court’s. order for him to subm1t toa polygraph examrnatmn and, when an agency exceeds its
© statutory authorlty, separat1on of powers concerns leadto a manlfest erTor affectmg a
~ constitutional rlght Hawklns S argument lacks merlt

Chapter 71.09 RCW and chapter 388-880 WAC allow polygraph exammatlons in the
\case ofa potentral SVP. RCW 71.09. 040(4) WAC 388-880- 030(1) -034 It would be
unreasonable to read WAC 388-880- 034(2)(e) as allowmg an evaluator to consider polygraph

' .records but not allowrng the trial court to order the examination. Thus, DSHS did not exceed its

“authority granted under RCW 71.09. 040(4) by promulgatlng WAC 388-880-034(2)(e).
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Afﬁrmed

A majority of the panel having determined that this opinibn will not be printed in the
Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, itis -

so ordered.

L(’7‘/ u(S?ﬁW

Houghton ay,

We concur:

%/‘-«,‘Q\b\w ﬂkw \} :

6grldgewa}\ﬁr J.

%Wé

VanDeren, C. J
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Jake Hawkins, DOC #748472
McNeil Island Corrections Center

P. O. Box 886000 @
o Steil_acoom, WA 98388
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e
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Attorney General’s Office - . =)
800 5™ Ave. Ste. 2000
Seattle, WA 98104

both on March 4, 2009
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copy, postage pre-paid, to the Court of Appeals, Division II.
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