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L. INTRODUCTION

The appellants School Districts’ Alliance for Adequate Funding of
Special Education and individual school districts (collectively referred to
as Alliance) assert that Laws of 2005, ch. 518, § 507 (the biennial
appropriations act) violates Washington Constitution, article IX, section 1
because it appropriates insufficient funds to school districts for the
provision of special education services. As a law duly enacted by the
Legislature, Laws of 2005, chapter 518 is entitled to a presumption of
constitutionality. ~ At trial, the Alliance was unable to rebut that
presumption and indeed failed to make a prima facie case that the State
underfunds special education under article IX, section 1. The court of
appeals affirmed. Alliance v. State, 149 Wn.2d 241, 202 P.3d 990 (2009).

The Alliance’s Petition for Review of the court of appeals decision
presents six questions for the Court’s consideration.  However,

collectively they implicate only two basic issues. First, the determinative



issue with respect to three of the Alliance’s questions (A, D, and E)' is
whether the basic education allocation (BEA) is a funding source available
for special education. As the trial court and the court of appeals both
properly concluded, and as is discussed more fully below, the basic
education allocétion is an integral part of special education funding. This
also disposes of the Alliance’s erroneous assumption in questions A and
B? that it made a prima facie showing of inadequate special education
funding.

The second basic issue presented by the Alliance’s questions is
whether this Court should jettison 100 years of precedent holding that

statutes, including statutes concerning basic education, are presumed

' A. Whether the State meets its Constitutional and “paramount duty to make
ample provision for the education of all children,” when school districts must use local
levy funding to provide legally required special education services to students with
disabilities?

D. Whether it is proper for a reviewing court, when determining if the State
makes ample funds available to school districts to provide legally required special
education services, to consider the basic education appropriation the State provides, in
addition to the separate special education appropriation, given that all appropriations
must distinctly specify both the amount and the object to which they are to be applied
under Article VIIIL, § 4?7

E. Whether it is proper for a reviewing court, when determining if the State
makes ample funds available to school districts to provide legally required special
education services, to consider the basic education appropriation the State provides, given
that the Legislature declares and the trial court found that the basic education
appropriation covers only the cost of basic education, not special education as well?

2 B. Whether a challenge to the constitutionality of a law based on violation of
Article IX, § 1, which mandates that the State’s “paramount duty [is] to make ample
provision for the education of all children,” should be reviewed with more than the
lowest level of judicial scrutiny, where the plaintiffs present a prima facie case that the
State is requiring school districts to spend their local levy money to provide required
services?



constitutional and that a party challenging a statute must demonstrate by
law and argument that the statute is unconstitutional beyond a reasonable
doubt. This is the determinative issue with respect to Questions B and C°
in the Petition for Review. As explained more fully below, there is no
basis in law or policy for the Alliance’s requested dramatic departure from
these long-standing legal principles.4

Special education is specially designed instruction for eligible
students with disabilities. It is designed to address the student’s unique
needs and to ensure the student has access to the general curriculum so
that he or she has an opportunity to meet the educational standards that
apply to all students. WAC 392-172A-01175. Thus, it is an overlay on
the basic education services available to all students and conceptually, is
not properly divorced from the basic education curriculum. Such is the
context for the legislative command cited by both parties that “[s]pecial

education students are basic education students first... [and] are entitled to

3 C. Whether it is consistent with this Court’s decision in Seattle Sch. Dist.
No. 1 v. State, 90 Wn.2d 476, 585 P.2d 71 (1978), to require plaintiffs who challenge the
constitutionality of a law based on violation of Article IX, § 1, which mandates that the
State’s “paramount duty [is] to make ample provision for the education of all children,”
to carry their burden of proof beyond a reasonable doubt?

*In question F, the Alliance asks whether an appellate court may weigh disputed
evidence where the trial court made no finding of fact on an issue. However, the Alliance
does not further explain in its Petition for Review or identify portions of the court of
appeals opinion inappropriately weighing disputed evidence. A review of the opinion by
the court of appeals shows that it determined that substantial evidence in the record
supports the trial court’s findings and the findings support its conclusions. Alliance v.
State, 149 Wn.2d 241.



the full basic education allocation.”  Laws of 2005, ch. 518, § 507
(2)(a)(1) and (ii) (Appendix A to Appellant’s Brief).

The Alliance’s arguments on appeal gloss over the relationship of
special education services to basic education services and artificially
separate the two for purposes of funding. This is directly contrary to the
experience of the State and the research of experts that confirms the
appropriate funding for special education is 193 percent of the costs to
educate a basic education student’  As Judge McPhee put it, the
arguments put forth by the Alliance sought to “decouple” special
education funding from basic education funding. Trial Court’s Opinion,
CP 423 (Appendix A). However, the coupling of the special education
excess cost allocation to basic education allocation “is a basic feature of
the legislature’s funding approach.” Trial Court’s Opinion, CP 423
(Appendix A).

II. ARGUMENT
A. The Funding Approach Chosen By The Legislature

Unambiguously Requires School Districts To Apply The Basic

Education Allocation To The Education Of Special Education

Students

The question of whether districts should count the basic education

allocation per student when determining how much revenue they receive

3 See Br. of Resp’t at 8-11, 33-34.



to educate a special education student is the dispositive issue in this
appeal. As both previous courts concluded, and as the statutory language
makes clear, the answer is une(juivocally “yes.” Districts must use and
count the BEA for each special education student. That principle
underlies unchallenged Conclusion of Law 10.° Unchallenged
conclusions of law become the law of the case. King Aircraft Sales, Inc. v.
Lane, 68 Wn. App. 706, 716-17, 846 P.2d 550 (1993); State v. Slanaker,
58 Wn. App. 161, 165, 791 P.2d 575, review denied, 115 Wn.2d 1031
(1990)).

The terms of special education funding relevant to this case are
plain and straightforward.

To the extent a school district cannot provide an

appropriate education’ for special education students under

chapter 28A.155 RCW through the general apportionment

allocation, it shall provide services through the special
education excess cost allocation funded under this section.

6 Unchallenged trial court Conclusion of Law 10 provides “A special education
student is first and foremost a basic education student all during the school day. Thus, a
district must expend all of the BEA received for its special education students before the
district can contend that the legislature has underfunded its special education program.”
CP 306.

7 “Appropriate education” is a term of art used in the special education statute.
“It is the purpose of RCW 28A.155.010 through 28A.155.160, 28A.160.030, and
28A.150.360 to ensure that all children with disabilities as defined in RCW 28A.155.020
shall have the opportunity for an appropriate education at public expense as guaranteed
to them by the Constitution of this state and applicable federal laws.” RCW 28A.155.010
(emphasis added).



Laws of 2005, ch. 518, § 507(1). The plain meaning is that districts are
expected to provide special education services using the basic education
allocation first, and then turn to the excess cost allocation as needed. In
other words, the whole value of 1.9309 multiplied by the basic education
allocation is available. RP 2338.

The Alliance argues that this sentence does not in fact require
districts to apply the BEA to special education services because the BEA
is for the program set forth in RCW 28A.150.220. Reply Br. at 5. The
referenced statute sets forth the program requirements for basic education
instruction. The principle requirements are 180 days and 1,000 hours of
instruction in the State’s essential academic learning requirements.

However, it does not follow that the BEA cannot support the
specially designed instruction that delivers the program requirements to
special education students. The Legislature has taken pains to drive this
message home repeatedly in the Basic Education Act, in the budget, and in
the Special Education Act. Funding for special education programs “shall
be on an excess cost basis” and “shall take account of state funds”
accruing  through the basic education allocation (BEA).
RCW 28A.150.390.  Special education students are basic education

students first, are entitled to their full basic education allocation as a class,



and are basic education students for the entire school day. Laws of 2005,
ch. 518, § 507 (2).

According to the Special Education Act,

[Alny school district required to provide such [special

education] services shall thereupon be granted regular

apportionment of state and county school funds and, in

addition, allocations from state excess funds made

available for such special education services. . . .
RCW 28A.155.050 (emphasis added).  Further, if a special education
student transfers to a program operated by another school district, the
receiving district is granted the regular apportionment generated by the
student plus the “entire approved excess cost not reimbursed from such
regular apportionment.” RCW 28A.155.050 (emphasis added).® This
latter provision illustrates what is meant by “excess cost.” It is those costs
not covered by the basic education allocation.

To summarize, each student found eligible for special education
generates a basic education allocation and a special education excess cost
allocation. Both are available to provide the student with the services he

or she needs and to follow the student from district to district. Both the

trial court and the court of appeals recognized that state law requires the

¥ The total BEA is apportioned by OSPI to the school districts. Thus, the BEA
is also referred to as “general apportionment” in the state appropriations act (see, Laws of
2005, ch. 518, section 502, Appendix D to Petition for Review). It is also referred to as
“state apportionment.” RCW 28A.150.290.



BEA to be counted. Moreover, the trial court’s unchallenged Conclusion
of Law 10 so holds. Both the trial court and the court of appeals correctly
concluded that the evidence of underfunding presented by the Alliance
improperly left out the basic education allocation and therefore was
insufficient to make a prima facie case of underfunding.

B. Article VIII, Section 4 Does Not Preclude Applying the BEA to
Special Education’

Article VIII, section 4 provides:

No money shall ever be paid out of the treasury of this
state, or any of its funds, or any of the funds under its
management, except in pursuance of an appropriation by
law; nor unless such payments be made within one calendar
month after the end of the next ensuing fiscal biennium,
and every such law making a new appropriation, or
continuing or reviving an appropriation, shall distinctly
specify the sum appropriated, and the object to which it is
to be applied, and it shall not be sufficient for such law to
refer to any other law to fix such sum.

The purpose of article VIIL, section 4 is to secure to the legislative
branch “the exclusive power of deciding how, when, and for what
purposes the public funds shall be applied in carrying on the government.”

Washington Ass'n of Neighborhood Stores v. State, 149 Wn.2d 359, 365;

? This Court should not even entertain this argument for it was not plead in the
Complaint or Amended Complaint; it was not raised at trial; it is contrary to unchallenged
Conclusion of Law 10; and was not briefed before the court of appeals. The Alliance
raised this issue for the first time just prior to oral argument on April 23, 2008. Theories
not presented to the trial court generally will not be considered on appeal. Washburn v.
Beatt Equip. Co., 120 Wn.2d. 246, 290, 840 P.2d. 860 (1992). Simply framing the issue
as a constitutional violation by the court of appeals (Petition for Review at 10) is
insufficient to raise the claim so late in the day.

8



70 P.3d 920 (2003). “The object behind this provision is to prevent the
spending of public funds without authorization by the legislature.”
Neighborhood Stores (citing King Cy. v. Taxpayers of King Cy., 133
Wn.2d 584, 604, 949 P.2d 1260 (1997)). A statutory provision which
instructs the legislature to spend money or make an appropriation serves
this purpose. /d.

The Alliance focuses on the provision of article VIII, section 4,
that requires every law making a new appropriation to specify the sum it
appropriates for expenditure and the object to which the appropriation is to
be applied. Presumably, the claim is that school districts lack authority to
use one dime of BEA appropriation in support of any special education
services because section 502 of the budget containing the BEA
appropriation, standing alone, does not prescribe that it is for special
education in addition to basic education.

This is a baseless argument that elevates form over substance. '’
The plain language of article VIII, section 4 on its face does not require

the Legislature to include all conditions in a single appropriation.'

' Attorneys for the State have been unable to find any case supporting such an
application of article VIII, section 4.

" Moreover, the BEA plus the special excess cost allocation (the 1.9309)
arguably constitutes a single appropriation for basic education.



Moreover, the argument exemplifies the Alliance’s artificial decoupling of
basic education from special education.

The Legislature appropriates funds for the basic education
allocation in Laws of 2005, ch.. 518, § 502 (Appendix D to Pet. for
Review). It does not state that the funds are provided solely for basic
education. Section 503 then qualifies the use of the basic education funds
for employee salaries and benefits through specified instructions and
methodologies to be applied to the BEA appropriation. Section 504
specifies cost of living adjustments to be applied to the BEA. Section 507
incorporates section 502 to specify that special education excess cost
allocations are available to the extent a district cannot provide special
education services through the general apportionment allocation (BEA).
“School districts shall ensure that special education students as a class
receive their full share of the general apportionment allocation accruing
through sections 502 and 504 of this act.”' Laws of 2005, ch. 518, §
507(1). |

Thus, sections 502, 503, 504, and 507 must be read together.
Altogether, the appropriation language specifies the sums available and
the objects to which they are to be applied sufficiently to authorize the
Office of Superintendent of Public Instruction (OSPI) to draw funds from

the treasury and to apportion to school districts. Under the Alliance’s

10



overly restrictive reading, not only could districts not apply the BEA to
special education, but they also could not apply the BEA to employee
salaries and benefits consistent with the instructions and limitations
contained in section 503. On a larger scale, the Legislature would be
unduly hampered in efforts to condition and link complex appropriations
to multiple program applications. There is no support for such a
construction in case law or in logic.
C. The Burden of Proof in Constitutional Challenges To A Statute

Has Been Well-Established in Washington Jurisprudence For

Over 100 Years

Whether codified or in an appropriations act, statutes are presumed
constitutional. See, Retired Public Employees Council of Washington v.
Charles, 148 Wn.2d 602, 62 P.3d 470 (2003). The burden is on the party
challenging the statute to prove its unconstitutionality beyond a reasonable
doubt. Tunstall v. Bergeson, 141 Wn.2d 201, 220, 5 P.3d 691 (2000). The
principle is well-established. It is based on the recognition of the
separation of powers principle inherent in the structure of our government.
Island Cy. v. State, 135 Wn.2d 141, 147, 955 P.2d 377 (1998). The
reasonable doubt standard means that one challenging a statute must, by
argument and research, convince the court that there is no reasonable

doubt that the statute violates the constitution. Island Cy. v. State, 135

Wn.2d 141 at 147. “These rules are more than mere rules of judicial

11



convenience. They mark the line of demarcation between legislative and
judicial functions.” Lenci v. City of Seattle, 63 Wn.2d 664, 668, 388 P.2d
926 (1964).

In 1916, this Court rejected a constitutional challenge to a statute
under article IX, sections 1 and 2. Even at that point in time, the principle
was well-established that

the courts will presume that an act regularly passed by the

legislative body of the government is a valid law, and will

entertain no presumptions against its validity, and when the
constitutionality of an act of the Legislature is drawn in
question, the courts will not declare it void unless its
invalidity is so apparent as to leave no reasonable doubt

upon the subject . . . .

Litchman v. Shannon, 90 Wash. 186, 155 P. 783 (1916) (citing State v.
Ide, 35 Wash. 576, 77 P. 961 (1904) (overruled on other grounds)). Thus
the “beyond a reasonable doubt” level of deference has been applied for
over 100 years in a variety of constitutional cases, including more recent
challenges under article IX, sections 1 and 2 in Zunstall, and in Brown v.
State, 155 Wn.2d 254, 266, 119 P.3d 341 (2005).

This expression of judicial deference is particularly appropriate in
challenges to what the Court has time and again recognized as a
fundamental legislative prerogative—to define basic education and to

choose the means of implementing article IX consistent with the broad

constitutional guidelines set down by the Court. “This court will not



micromanage education and will give great deference to the acts of the
legislature.” Brown v. State, 155 Wn.2d at 345 (citing Seattle Sch. Dist.
No. 1 v. State, 90 Wn.2d 476, 518-19, 585 P.2d 71 (1978)).

The language the Alliance points to in Seattle School District does
not suggest a different burden of proof to invalidate a statute.'* Nor, does
it at all suggest a departure from deference to legislative enactments.
Rather, as the trial court correctly noted, the language upon which the
Alliance relies addresses the standard of proof with respect to factual
matters. Trial Court’s Opinion, CP 316-17. This is evident from (1) the
relevant language of Seattle School District itself, (2) the Juvenile
Director case infra to which the court refers; and (3) the argument by the
State in Seattle School District to which the Court’s language responds.

First, the very passage itself explains that it concerns a challenge

2% LC

by the State to the “sufficiency of the evidence” “pertaining to the
District’s salary scale, staffing ratios, [and] associated nonsalaried costs,”

not to the validity of a statute.'> Seattle Sch. Dist. at 527. Second, the

2 The Alliance relies on the following language: “Thus, contrary to appellants’
contention, the normal civil burden of proof, i.e., ‘preponderance of the evidence’,
applies.” Seattle Sch. Dist., 90 Wn.2d at 528.

13 The Seattle School District case did not involve the judicial invalidation of a
statute. The Court considered the Legislature’s inaction in defining a basic education or
in determining a sufficient level of funding. Seattle Sch. Dist. at 519, 537. Thus, the
Court called upon the Legislature to act “to alleviate the constitutional void.” Seattle Sch.
Dist. at 519, fn 14.



case that the State relied on, In re Salary of the Juvenile Dir., concerned
not the validity of any law, but whether the evidence demonstrated that
there existed a reasonable need to increase the salary of the Juvenile
Director. In Re Salary of Juvenile Dir., 87 Wn.2d 232, 251, 552 P.2d 163,
175 (1976). As Juvenile Director explains,

[i]n the present controversy, there is a fundamental failure

of proof by respondent Superior Court. No evidence in the

record supports by a preponderance of the evidence-let

alone by a clear, cogent and convincing showing-

respondent’s determination that the salary paid to the

Director of Juvenile Services was so inadequate that the

court not fulfill its duties. Neither does the record show that

an increase in salary was reasonably necessary for the

efficient administration of justice.
Id. at 252.

Third, the State argued in Seattle School District that the factual
evidence was insufficient to establish a need by the school district for
additional funding. On page 139 of State’s Brief in Seattle School
District, the State argued, “the court must apply, on any relevant factual
questions ‘the highest burden of proof in a civil case’”, quoting Juvenile
Director. See Brief of Appellants at 139 in Seattle School District v. State,

90 Wn.2d 476 (1978), Appendix B (emphasis added).'"* At the same page,

the State explains that “[t]he critical factual question in Juvenile Director

' Volume 8, 476-573 of the bound appellate Briefs, 90 (2™) at the State Law
Library.

14



was the “reasonableness” of the juvenile officer’s salary.” /d. (emphasis
added).

In short, where the Court in Seattle School District states, “Thus,
contrary to appellants’ [the State’s] contention, the normal civil burden of
proof, i.e., ‘preponderance of the evidence’ applies,” the Court is referring
to proof on factual questions, not to the burden to demonstrate by law and
argument that a statute is unconstitutional beyond a reasonable doubt. In
this respect, Seattle School District simply cvonﬁrms the standard of proof
on questions of fact that was applied by the trial court and the court of
appeals in this case.

Contrary to the argument made by the Alliance, Seattle School
District expressly recognizes the deference due enactments of the
Legislature. “While the Legislature must act pursuant to the constitutional
mandate to discharge its duty, the general authority to select the means to
discharge that duty should be left to the Legislature.” Seattle Sch. Dist. at
520 (emphasis in original). Indeed, the Court in Seattle School District
reversed the trial court’s retention of jurisdiction because it was
“Inconsistent with the assumption that the Legislature will comply with . .
. its constitutional duties.” Seattle Sch. Dist. at 538.

The Alliance argues that the deference due a legislative enactment

should be different depending upon whether the challenger is alleging that



the statute is unconstitutional in all of its applications (facial) or in a
particular application (as applied). The argument is unfounded. There is
no reason why the Legislature should be entitled to a different level of
deference if a statute is 4cha11enged as facially invalid than if it is claimed
to be invalid as applied. The Alliance offers no reason and cites no
authority. Indeed, there is no authority for the proposition.

The Alliance also argues that where a challenger has made a prima
facie case of inadequate funding the presumption of constitutionality
should disappear and the burden should shift to the Legislature to prove
adequate funding. The issue is not even presented by this case because the
Alliance did not make a prima facie case of underfunding.'> Therefore,
the Court should not reach it.

Further, the Alliance offers no authority or reason why the
Legislature should be required to bear such a burden. Burden shifting has
been employed by courts in a variety of discrimination contexts where a
defendant takes adverse action against a plaintiff and the motivation for
the action is not readily discernable. In such “mixed motive” cases, the
defendant may have both legal and illegal motives. “This Court has

found it necessary to formulate a test of causation which distinguishes

13 See Trial Court’s Opinion, CP 324, fn 13 (not necessary to address the State’s
affirmative defense in detail).

16



between a result caused by a constitutional violation and one not so
caused.” Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,
286, 97 S. Ct. 568 (1977).'¢

This burden shifting principle is not new or novel. There

are no hard-and-fast standards governing the allocation of

the burden of proof in every situation. The issue, rather,

‘is merely a question of policy and fairness based on

experience in the different situations. 9 J. Wigmore,

Evidence s 2486, at 275 (3d ed. 1940). In the context of

racial segregation, in public education, the courts, including

this Court, have recognized a variety of situations in which

‘fairness’ and ‘policy’ require state authorities to bear the

burden of explaining actions or conditions which appear to

be racially motivated.
Keyes v. Sch. Dist. No. 1, Denver, Colorado, 413 U.S. 189, 209, 93 S. Ct.
2686 (1973). This motivational element is not present in a case where a
school district seeks to prove that the State is failing to provide ample
funding under article IX, section 1. Therefore, even if the question were
properly presented before this Court, and it is not, the Alliance’s proposed
burden-shifting lacks merit, as do its other arguments to abandon the well-
established doctrine according statutes a presumption of constitutionality.

Finally, although not presented as one of the issues for review, the

Alliance claims that the trial court somehow erred in determining whether

the challenged legislative enactment was a reasonable approach to

16 , .. .
See also Preserving Procedure: Requiring the Government to Disprove

Causation in Procedural Due Process Claims, 76 U. Chi. L. Rev. 441 (2009).



providing ample funding for special education. Pet. for Review at 9. In
fact, based solely on the use of the term “rational,”’’ the Alliance
erroneously contends that the trial court somehow engaged an equal
protection analysis. This is patently incorrect.

Moreover, the court of appeals did not even use this term. Rather,
it properly concluded that substantial evidence supported the findings and
that the chosen formula components provided an adequate calculation for
a funding allocation. Whether expressed as rational or adequate, it reflects
nothing more than properly affording to the Legislature the deference this
Court repeatedly has held it is due in selecting policy choices to define and
fund basic education. “[TThe general authority to select the means to
discharge that duty should be left to the Legislature.” Seattle Sch. Dist. at

520.

VeThere is persuasive evidence that the legislature acted rationally in
establishing this [.9309] multiplier.” Trial Court’s Opinion, CP 321.

18



III. CONCLUSION
For the foregoing reasons, Respondent, State of Washington,
respectfully requests the Court to affirm the court of appeals.
RESPECTFULLY SUBMITTED this (@day of November, 2009.

ROBERT M. MCKENNA
Attorney General

Ta0 b5

WILLIAM G. CLARK, WSBA#9234
Assistant Attorney General

DAVID A. STOLIER, WSBA #24071
Sr. Assistant Attorney General
Attorneys for Respondent
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APPENDIX A

Trial court’s Findings of Fact, Conclusions of Law and
Court’s Opinion, CP 297-336
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O EXPEDITE .
{J No Hearing is Set
M Hearing is Set: :
Date; April 10,2007
Time: 1:30 p.m. ‘
Judge Wm, Thomas McPhee
STATE OF WASHINGTON
) THURSTON COUNTY SUPERIOR COURT
SCHOOL DISTRICTS’ ALLIANCE NO. 04-2-02000-7
FOR ADEQUATE FUNDING OF
SPECIAL EDUCATION, et al., FINDINGS OF FACT AND
, o CONCLUSIONS OF LAW (CR 52)
Plaintiffs, [PROPOSED]
V.
THE STATE OF WASHINGTON, et al,,
Defendants.

This matter came on for trial before the Honorable William Thomas McPhee, Judge of
the Superior Court of Washington in Thurston County. Trial commenced on October 30, 2006
and fact-finding concluded on-November 20, 2006. The i)artim presented their closing
arguments on December 1, 2000. The Court issued a wn'tten. Court’s Opinion on March 1,
2007. The Opinion is attached Hereto and incorporated by reference herein.

Kirkpatrick & Lockhart Preston Gates Ellis L.L.P. and attorneys John Bjorkman and
Cabrelle Abel represented plaintiffs in this case. The Washington Attorney General’s Office,
through Assistant Attorneys General William Clark, Newell Smith and Drew Zavatsky,

- represented defendants.

FINDINGS OF FACT AND 1
CONCLUSIONS OF LAW (CR 52)
[PROPOSED] ‘
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The Court, having heard the testimony presented by the parties, having reviewed all
exhibits and deposition excerpts admitted into evidence, having considered the legal
memoranda and closing argument by the paties, and having issued its written Opinion in this
case on March 1, 2007, enters thé following:

I FINDINGS OF FACT
A. Parties I: _

1. The plaintiffs are an Alliance of public school districts of the State of
‘Washington, and Bellingham Scﬁool Disttict No. 501, Bathel School District No. 403,
Burlingten-Edison School Distri?:t No. 100, Everett School Disfrict No. 2, Federal Way School .
District No. 210, Issaguah School District No, 411, Lake Washington School District No. 414,
Mercer Iélaﬁd School District Na. 400, Northshote Schaol District No. 417, Puyallup School
District No. 3, Riverside School District No. 416, Spokane School District No. 81 (“Plaintiffe”
or the “Alliance™).

2. ' Defendants are the State of Wéshington, tepresentatives of the two political
branches of government, and the agency bearing overall responsibility for education in
Washington State: for the Executive, Goveror Christine Gregoire; for the legislature, Brad
Owen, President of the Senate, and Frank Chopp, Speaker of the House; and Terry Bergeson,
the Superintendent of Public ‘Instruction. The Office of the Supetintendent of Public
Instruction (OSPI) is responsible for, among other things, allocating special education funding
to the school districts, receiving financial reports and enrollment data for special education
from the districts, interfacing with the federal government regarding special education funding
and reporting requirements and fnonitoring special education compliance with the requirements
of federal and state special education laws and regulations.

B.  Basic Framework: Special Education Law

3. In 1971, the Washington legislature recognized the rights of disabled students

when it passed the “Education for All Act,” chapter 284.13 RCW (subsequently recodified as

FINDINGS OF FACT AND ' 2
CONCLUSIONS OF LAW (CR 52) -
fPROPOSED]
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chapter 284.155 RCW). Each bienniumn, the legislature sets the funding formula for special

education through its Appropriations Act, Chapter 518, Laws of Washington 2005, § 507
(hereinafter, “Section 507). '

4. In 1977, the fegislature adopted the Basi.c Education Act, RCW 28A.150.200, et
seq. RCW 28A.150.250 and 28A.150.260 provide for an annual basic education allocation
(“the BEA”) of state funds based upon the average full-time equivalent (FTE) student
enroliment in. each school district. The BI;ZA is the same for all FTE students in a district. It is
based on the average cost of a basic education for an average student,

5. Funding is expanded for special education students. As with the BEA, a district
receives.revegue calculated as a per capita allocation for each special education student in the
district. The population of smdénts receiving special education services, however, is counted
differently; it is & headcount of all students in the district receiving special education services,
without conversion to full-time equivalency. Like the BEA, this excess cost allocation is based
on an average cost—it is the additional cost of educating an average special education student,
with average disabilities, in excess of the BEA for that student. Since 1995, the legislature has
allocated this excess cost on & fqrmula of 0.9309 times the BEA. Thus, the tota] allocation for
each FTE special education student is 1.9309 X BEA.

6. ° Under state and Federal law, school districts must create an Individualized
Education Program (“IEP”") for egch disabled child.

7. A properly formulated IEP determines every handicapped student’s appropriate
'Speéial education program. |

8. The choices and responsibility for educating children are left to the local

districts through the students’ 1EPs subject to statewide minimum standards.

FINDINGS OF FACT AND 3
CONCLUSIONS OF LAW (CR 52)
[PROPOSED] )
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C. Washington State Spech;l Education Financing System and Funding Formula

9. . The legislature selected the 0.9309 times BEA funding formula as part of a new
financing system in 1995, and has re-enacted it in every subsequent budget. Washington’s
experience as of 1995 had dem;onstrated that the fotal average cost of educating a special
education student was 1,87 times the cost of a basic éducation student.

10 Current national data fixes the total average cost of educating a student
receiving special education semces (basic education plus special education) at approximately
190 percent of the total average cost of the basic education of a student.

11, Plaintiffs’ expert, Dr. Parrish, found in his 2002 study that nationwide the
average total excess expenditures for special education services were about 90% of average
total basic education expendih:réc. .

12, Pursuant to the funding sy,ste'm-mitiated in 1995, the legislafure provides funds
for special education through its budget appropriations acts. Currently, Section 507 provides
in relevant part: |

a. Pursuant to RCW 28A.150.390, funding for specml education is provided on an
excess cost'basis. 1.

b, School districts shall ensure that special education students as a class receive
their full share of the basic education apportionment. 1.

c. To the extent school districts can not provide an appropriate education for
specia] education students through the basic education apportionment. services
shall be provided using the special education excess cost allocation. § 1.

d. OSP1 shall use the excess cost methodology using the S-275 personnel
reporting and other accounting svstems to ensure that (a} special education
students sre basic education students first. (b) as a class, special education
students are entitled to the full basic education allocation and (c¢) special
education students are basic education students for the entire school day.

Y 2(a).

e. Federal and state funds are distributed based on a headcount of special
education students receiving specially designed instruction in accordance with
a properly formulated IEP, 4 and 5.

f. The special education allocation for school districts for disabled children birth
through two is the average headcount of those children multiplied by the

FINDINGS OF FACT AND 4
CONCLUSIONS OF LAW (CR 52)
[PROPOSED]

.
5

kD)
b1
F
Ein'q

{eh
€5
i

0-000000300




[~ B B S * L ~ S S B

=)

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25

26

districts average basic education allocation per each basic education FTE.
multiplied by 1.15. For disabled children ages 3 to 21 the multiolier is 0.9309
times the average basic education allocation times the “enrollment percent” of
special education students to basic education students in that district. Y 5(a).

g  The special educdtion fonding is Jimited to a maximum 12.7 percent of the
general student population for each district. 6(a).

h. A Safety Net is provided that serves as a method for districts with demonstrated
need for special education funding beyond the amounts provided above to
secure that additional funding. § 8. A

i The Safety Net oversight committee (“Committee”) awards Safety Net funds. §
8. ;

-

j The Committee first considers unmet needs for districts that can convincingly
demonstrate that all legitimate expenditures for special education exceed all
available revenues from state funding formulas. { 8(a).

k. The Committee then considers the exiraordinary high cost needs of one or more
of a district’s special education students. § 8(b).

13, Presently, state Safety Net funds are available for students whose excess cost of
special education services exceeds afbout $15,000 and federal Safety Net funds are available for
excess costs above about $21,000.

D. Washington State Special Edncation Financing System: Safety Net
14.  The 1995 financing system emerged as & substitute for an earlier system based

upon 14 disability categories. The 12.7% cap served, among other interests, the legitimate

interest of curbing the growth rate in students identified as in need of special education. At
that time, the number of special education students was growing at a much greater rate than the
overall student population. .

15.  The Safety Net system has been re-enacted in the special education
appropriations acts in each budget since 1995. The Safety Net system is designed to provide
more monies to districts that are ﬁot sdequately funded under the formula.

16.  Initinlly, there were two categories of Safety Net funds reimbursable from the

state and one category of Safety Net funds reimbursable from the federal government.

FINDINGS OF FACT AND ' 5
CONCLUSIONS OF LAW (CR 52)
TPROPOSED]
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17.  In 2002, the State eliminated state-funded Safety Net categories. The Safety
Net for High Cost Individual Students remained in place.

18.  The 2002 Safety Net changes eliminated the districts’ ability to apply for Safety
Net or other additionat funding fdp thedr special education population above 12.7%.

19. By statute, dlsumts applying for Safety Net may not include supplemental
contracts in their calculation of '.danonsu'aﬁon of need. In addition, Section 507 I-im‘its the
calculation of indirect costs in Saffety Net to 4 percent of direct expenditures.

20.  Priot to the 2004-@)5 school year, the total amount of Safety Net relief provided
by the legislature was never exhaﬁstt;d.

21. * There was no evidence presented that the cost of educating a special education
student above the 12.7% cap is averaged into the allocation paid for students below the cap.

22 A cap without a Safety Net assures that districts whose special education
populations exceed 12.7 percent will not receive any excess cost allocation for those students
above the cap. “

23.  The former Safety Net “Demographics” category was designed to relieve school
districts that attract special education students because of the high quality of medmal and social
services available to the dlsabled?m the area encompassed by the district. Spokane is an
example of such a district,

E.  Findings Regarding Alleged Underfunding

F196 Analysis

24, Districts provide annuel financial reports (F196 reports) to the Office of the
Superintendent of Public Instfuction (OSPI} that contain the districts’ revenues and
expenditures pursuant to OSP] accounting rules.

25.  The F196 re;;orts .;ffio not separate the amounts of basic education revenues that
arise due to the special educaiioni‘smdents residing in each school district.

FINDINGS OF FACT AND : 6

CONCLUSIONS OF LAW {CR 52)
[PROQPOSED .
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26.  Special oducation‘g revenues on the F196 Report do not contain the BEA to
which each special education student is entitled,

27.  The F196 reports 'ciio not demonstrate that districts, in fact, are applying the BEA
as directed.

28.  Plaintiffs’ expe:’t:,j Dr. Tom Parrdsh, also confirmed that the F196-based
comparison of excess costs ovgj::r 4121 revenues cannot establish underfunding of special
education.

F. 1077 Cost Accounting Methodology

29.  The purpose of the 1077 methodology is to provide a uniform statewide
allocation of basic education support for special education services.

30, The 1077 methodology includes two key assumptions relevant to this case:

o Speéial education students receive their appropriate share of basic education
support from basic education staff when served in the regular classroom.

« When special education students are served outside the regular classroom, basic

education dollars follow then to partially support special education services
they receive ' .

31. - The 1077 mahodplogy is solely for allocation of costs; it does not allocate
revenue or identify sources of re{zenue.

32. The 1077 worksh;ct is & series of reasoniably complex calculations that allocates
to special education and basic ed?xcation the cost of each special education teacher.

33.  Examples offered at trial demonstrated that the average (rounded off) allocation
of such teacher costs was 38 peréent to basic education and 62 percent to special education.
G.  Indirect Costs

34, The school dwtncts report all of the district-wide indirect costs {overhead) in
Program 97 expenditures on their annual F196 reports. |

35.  The State pays most of these costs.

FINDINGS OF FACT AND o 7
CONCLUSIONS OF LAW (CR 52)
[PROPOSED] ‘
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36.  No attempt is made on the F-196 to allocate the payments for indirect costs
among basic educatnon, special education, or other programs.

37.  For example, the Lake Washington School District F196 report for sy2004-05
shows Program 97 expenditures of $20,084,105. .

38. In Lake Washington's accounting of Program 97 revenue for these costs, state
revenue paid $15,106,206, federal revenue paid $152,860, and the balance of $4,324,968 was
paid by other resources,

39. Itis impossible to determine what proportion of this money was used.to pay

‘special education related indirect expenciitum, if any.

H. Supplemental Contracts
' 40.  Most special education programs offer supplemental contracts and tinie,
responsibility, and incentive (TRI) pay in order to attract and retain special education teachers
and administrators.

41.  There was no evidence why such contracts and extra phy are a component of .
basic education, A
1L Federal IDEA Funds

42 The only evidence of this issus at trial was that Spokane s excess cost allocatlon

for 5y2004-05, for example, was reduced by $127.35 per student because federal IDEA finds
were used to offset teacher salary and benefit increases, thereby reducing the BEA and
consequently the excess cost allocation. No evidence of why this occurred was offered.
J. Plaintiffs* Expert Testimony

45. °  Dr. Parrish’s conclusions conceming the need to change staffing ratios for
special education were not persuasive

CONCLUSIONS OF LAW
1. This Court has jurisdiction over the parties and the subject matter of this

dispule. Venue in this county is appropriate.

FINDINGS OF FACT AND 3
CONCLUSIONS OF LAW (CR 52)
[PROPOSED])
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2. The acts ‘of the State, acting thrfmgh the legiglature and the Office of
Superiniendent of Public Instruction, ﬁmt are subje,ct to scrutiny are those acts that reflect the
State’s current funding approach. What occurred beforehand may have historical relevance,
but is not what is judged here. '

3. With respect to a challenge under Wash. Const. Art. [X, §§ 1 and 2, a court
should presume that an act of the legislatufe is constitutional; a party challénging a legislative
act or statute must prove it unconstitutional beyond a reasonable doubt; the preponderance of
evidence standard is applicable 1o questions of fact and the beyond a reasonable doubt standard
is applicable to review of constitutional issues of law; and, the judiciary should defer to the
legislature, and restrain its mlé to providing only broad constitutional guidelines within which
the legisiature may'work. ,

4. The legislature has the authority to select the means to discharge its duty under |
Wash. Const. Art, IX, § 1 and 2. |

5. The task of the Court when deciding a facial challenge to legislation is to
determine whether the statute or act is unoo.nsti.mﬁona.l on its fece without regard to the manuer
in which it is enforced. A facml challenge must be rejected unless there is no set of
mrcumstanc% in Whlch the law can oonstnuhona]]y be applied.

6. Section 507 of the appropriations act is not unconstitutional beyond a
reasonable doubt on its face or as applied. The amount appropriated in Section 507 is not on
its face or as applied so deficient that the appropristion is unconstitutional.

7. Plaintiffs also have failed to carry their burden of proving that the special
education multiplier of 9309 violates Article IX of the Washington Constitution. The
legislature’s approach of using a multiplier to couple special education funding to BEA
funding is rational and constitutional. The adequacy of the BEA is not an issue before this
Court. ‘

FINDINGS OF FACT AND Y
CONCLUSIONS OF LAW (CR 52)
[PROPOSED]
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8. Washington’s excess cost formula is consistent with current national data on the
total a;./erage cost of educating a student receiving special education services (Finding of Fact
No. 10), and Dr. Parrish’s 2002 study (Finding of Fact No. 11). _

9. Plaintiffs’ evidencs of the excess of basic education expenditures over the BEA
and the testimony of the State's .CR 30(b)(6) witness falls well short of that required for

constitutional review of basic education funding.

10. A special education student is first and foremost a basic education student all _

during the school day. Thﬁs, a district must expend all of the BEA and &ll of the excess cost
allocation received for its special education students before the district can contend that the
legislature has underfunded its special education program.

11, The 38% of the BEA for student's receiving special education services that the
1077 method allocate to basic education in the examples offered at trial (Finding of Fact No.
33) is significantly less than the percentage of state support for special education that is BEA.

12, The 12.7 percent cap was created as a way to control the growth of the special
education population as a percentage of the total student population by compelling school districts
to confront over-identi fication of special education students, The cap was a rational choice by the
legislature to meet 8 significant préblem. ' .- - |

13.  Though the 12,7 percent cap is rational and constitutional, its application in
Section '507, without allowing districts over the cap to apply for additional funding, through
Safety Net or otherwise, is unconstitotional and in violation of Article IX, Section 1, of the
State Constitution,

14, A cap with a safety net permite a school district to seek the excess cost

allocation for its students over the cap, but gives the State the opportunity to analyze the
district’s entire special education program, to assure before an award of safety net funds that
the district’s special education students are eligible and have current, prdperly formulated IEPs,

FINDINGS OF FACT AND 10
CONCLUSIONS OF LAW (CR 52)
TPROPOSED1
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that the district is accessing all available revenue, and that it is operating & reasonably efficient
special education program.

15. A safety net is not the only approach to addressing the constitutional imperative
to funﬁ special educaﬁon. The legislature can, but is not obliged to, use a Safety Net. The
means of salisfying the constitutional duty to fund education rexnaiﬁs the legislature’s
exclusive prerogative.

16. A safety net is not part of the State’s constitutional duty to make ample
provision for special education.

17.  Dependable and reguler funding has never been a constitutional requirement.

Il Rather, revenue for schools must come from a dependable and regular tax source.,

18.  The conditions and limitations in Section 507 do not, on their face or as appligd,
limit districts” access to Safety Net funds beyond a reasonable doubt.

19.  There is no persuasive evidence of a difference between the BEA and basic
education expenditures; the BEA is required by law to be the cost of basic education (“fully
funded”, RCW 28A.150.250). ‘

20.  Districts applying for Safety Net funding may not include indirect costs of 16.7
pescent ‘(the average state reoovexy rate) in computing eligibility for Safety Net funds. The State
currently allows indirect costs of spproximately 4 percent for such applications. This is
reasonzble. The fact that a higher rate could be used or that additional indirect costs could be
included in Safety Net applications does not prove that the failure to use another rate is
constitutionally inadequate.

21.  Supplemental contracts and TRI pay are not part of an article IX, section 1,
constitutional analysi§. There is no basis here for declaring RCW 28A.400.200(4)
unconstitutional. '

22.  Plaintiffs’ evidence regarding the alleged diversion of Federal IDEA funds is

wholly inadeguate to prove a constitutional violation,

FINDINGS OF FACT AND i
CONCLUSIONS OF LAW (CR 52)
[PROPOSED]
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23.  Finally, there is no basis to retain jurisdiction in this case.
DATED this_\Z—day of April, 2007.

;; S W @g
WM. THOMAS MCPHEE, JUDGE
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KIRKPATRICK & LOCKHART
PRESTON GATES ELLIS LLP

SUPERIOR COURT OF WASHINGTON
-+* IN AND FOR THURSTON COUNTY

SCHOOL DISTRICTS® ALLIANCE FOR NO. 04-2-02000-7
ADEQUATE FUNDING OF SPECIAL
EDUCATION, etdl,, COURT’S OPINION
' Plaintiffs,
Y.
STATE OF WASHINGTON, et al.
Defendants.

. Plaintiffs seek a judgment from this court declaring that the State's funding of special
education in Washington violates the Washington Constitution, article IX, section 1, which declares

that:

It is the paramount duty of the state to make ample provision for the education of all
children residing within its borders, without distinction or preference on account of
race, color, caste, or seX, .

No remedy other than a declaratory .judgment‘is sought; so the acts of the State, acting through the
legislature and the Office of Superintendent of Public Instruction, that are subject to serutiny are
those acts that reflect the State's cu1;r¢nt funding approach. The last complete school year when
most preparation of this case occurred was sy2005-6. What occurred before may have historical

relevance, but is not what is judged here.

THURSTON COUNTY SUPERIOR COURT

COURT’S OPINION - 1 2000 Lakeridge Dr. S, W.
Olymple, WA 98502
(360) 786-5560
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Plaintiffs have summarized their claims in seven parts, the first, overarching claim contends
that the legislature has underfimded support for special education to such a degree that it hag failed
its paramount duty under article IX, ssction 1, to make ample provision for education. Hereafter I
refer to this overarching claim as the funding formula claim. Plaintiffs contend that the funding
formula deficit is sa large that proof of the existence of the deficit, without more, is proof that the
funding formula is unconstitutional. Following the funding formula claim are five subclaims and 8
request for retained jurisdiction. I designate the five as subclaims because each challenges the
constitutionality of a discrete part of the State’s approach for special education funding.

The litigants and counsel are very familiar with the background discussed hete, but since this
case has engendered public interest, a very basic explanation of the process for school funding may
be helpful. '

' The legislature’s approach to school funding is fairly described as a formula that calculates
the cost of educating a student through the application of uniform statewide ratios of students to
staff and the state average costs of staff. The product is a basic education allocation (BEA) for each
student that, after adjustments unique to each district, is paid to a district for each FTE student®

Synopsis of plaintitls’ clalms

1. The State has besn underﬁ.mdmg spectal education programs over the last four years in at least the followlng
amounts:

200203 $101,977,191

2003-04 $108,508,593

. 2004-05 $134,133,659

2005-06 At least $117,000, 000 for those school districts applying for Safety Net funding

2, Safety Net is unconstitutional in that it dots riot provide a sufficient means of access for all school districts’ full
demonstration of need. .

3. The 12.7% cap on excess cost funding is unconstitutional without a Safety Net that allows school districts to
recover their legitimate demonstration of need.

4, The Stats cannot categorically refise to fund the indirect costs of special education progrems. The State canno
artificially limit Safety Net demonstration of need based on a lower indirect rate.

5. ‘The State cannot catsgorically refuse to fund necessary special education supplsmental contracts,

6. The State cannot divert faderal funds to pay for state obligations for salary increases, as federal funds are no
more dependable and reliable than local levy funding,

7. This Court should retain jurisdiction to satisfy itself that the chlslature takes rcesonably prompt action to
correct features of the fimding system that the Court has found to be unconstitutional.

2 An average full-time equivalent student, RCW 28A.150.260,

THURSTON COUNTY SUPERIOR COURT

COURT'S OPINION -2 2000 Lakeridge Dr. 5.W.
. . Otyrpia, WA 98502

(360) 786-5560
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enrolled in the district. The choices and responsibility for educating are left to the local distriets
through Individualized Education Programs (IEPs), subject to statewide minimum standards
imposed by the legislémm pursuant to its constitutional duty in article IX, section 2, to provide a
“general and uniform” educational system in Washington.> The BEA is the same for all studcnts"m
a district, regardless of grade, gender, or skill at learning. It is based on the average cost of
educating dn average student. RCW 28A.150.260.

The funding formula is expanded for special education students. As with the BEA, a district
receives revenue calculated as a per capitd allocation for each special education student in the
district* This special education allocation is the amount required in excess of the BEA to provide 2
basic education to a student with a disability. Like the BEA, this excess cost allocation is based on
an average cost — it is the additiqna] cost of educating an average special education student, with
average disabilities, in excess of the BEA for that student. Since 1995, the legislature has aliocated
this excess cost on a formula of 0.9309 times the BEA. ' '

This foi;mulaic approach has never been approved by our Supreme Court. Cf, Brown v.
State, 155 Wn.2d 254, 261, 119 P.3d 341(2005) (“But this court has never held, nor do we now
hold, that the Basic Education Act defines the scope of the State’s paraméunt constitutiona! duty to
provide education.”} A formulaic approach for spécial education was approved generally in School
Funding uf by Judge Doran. '

3 Andalso subject to an extensive set of federal regulations imposed on the states as a condition of federnl funding for
education, Federal funding for Washington is annually around $200 million. OS8PI has promuilgated rules that mostly
mirror federal regulations. )

' Special education population it counted differently; it is 2 headcount of il students receiving special education services
in the district, without conversion to full-time equivalency. A special education student is, “Any student, enrolled in
school or not, (i) who has been identified as having a disability, (ii) whose disability adversely affects the student's
educational performance, and (iii) whoss unique needs cannot be addressed exclusively through the education in general
education ¢lasses with or without individual accommodations and is determined to be eligible for special education
services; ...” WAC392-172-035(2).

5 Three school funding cases were decided in this Superior Court by Judge Robert Doran between 1977 and 1988, Only
the first case was appealed to an appellate court; it is reported as Seattle School Dist. No. { v. State, 90 Wn.2d 476, 458
P.2d 71 (1978). The second and third cases are Seattle School Dist. v, State, Thurston County Cause No. 81-2-01713-1
(1983), and Washington Siate Special Education Coalition, Thurston County Cause No. 85-2-00543-8 (1988).
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A special education student is first and foremost a basic education student all during the

‘'school day. Thus, a district must expend all of the BEA and all of the excess cost allocation

received for its special education students before the district can contend that the legislature has

underfunded its special education program. Because both the BEA and the exéess cost formulas are

based on average costs and average students (and for the excess cost formula, average disabilities), &

district with a large special education population will be able to educate & significant number of its
special education students for less than the combined BEA and excess cost allocations, and of
course the opposite is true for students who need more than average services; state funding is based

on averages.

The standards for Judicial Review
The process for judicial review in & constitutional challenge to a legisfative act begins with
an understanding of the power and duty of the court as provided in the Washington Constitution and

the separation of powers doctrine.

The ultimate pover to interpret, construe and enforce the constitution of this State
belongs to the judiciary. .

Seattle School Dist. No. I v. Sz‘ate, 90 Wn.2d 476, 2196, 458 P.2d 71 (1978).

Nevertheless, we are gensitive to the fact that our state government is divided into
legislative, executive and judicial branches with the sovereign powers allocated
among the co-egqual branches. We are equally aware that those charged with the
.exercise of power in one branch must not encroach upon power exercisable by
another. But, the compartments of government are not rigid. In fact, the
practicalities of government require that each branch take into account the power of
{the others. None was intended to operate with absolute independence.

Id. at 505-506 .
Even within the separation of powers doctrine, a court cannot sbdicate itg duty to interpret,

conétru_e, and enforce the constitution, and where the constitution has been violated a court must act

Throughout this trial the parties have referred to these three cases as Doran [, Doran M, and Doran Ifi. However, (he
Supreme Court and Judge Doran himself referred to the cases as Schoo! Funding I, School Funding i1, and School
Funding 111, The latter references are used in this opinion,
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to enforce the constitution regardless of the views of a co-equal branch of government. Id. at 508.

Nevertheless, the hallmark of judicial review of legislative acts is caution. A court must not

encroach upon the legislature’s exclusive power to legislate and thereby violate separation of

powers in the guise of constitutional review, This hallmark of caution finds expression in several

doctrines well engrair;ed n our law:

+ A court should conduct constitutional review of legislative acts with deference to the role of the
legislature in the separation of powers doctrine, and in the unique role of the legislature in
crafling law, a role totally foreign to the traditional role of courts.

In specific area of article IX legistation, the Supreme Court has declared:

This court will not micromanage education and will give great deference to the acts
of the legislature. '

Brown v, State, 155 Wn.2d 254, 261, 119 P.3d 341(2005). Great deference means great caution, but
it does not mean that constitutional review of article IX. is'less precise or less important.

e A court should “presume” that an act of the legislature is constitutional.

Presumptions in th.c law normally apply.to facts, not the law; and constitutional review is a matter of
law. Here the presumption is that the legislature is well aware of its responsibility to craft

legislation that is constitutional, has intended to do 50, and believes that it has.

- -A court should overturn a legislative act only-if the court concludes beyond a reasonable doubt

that the act is unconstitutional.
A conclusion beyond a reasonable doubt may be reacbe:d after consideration of the deference and
presumption discussed‘above; but if that quantum of assurance is reached, a court may not fail to
declare the act unconstitutional.

I have been guided by these principles in deciding this case,

Throughout this trial, the litipants disagreed on the standard of review that this court must
apply. Plaintiffs contend that the preponderance standard should apply to my decision makiﬁg,
relylng on a passage from Seattle School Dist. No. 1 of King County v. State, 90 Wn.’2:d 476, 528,
458 P.2d 71 (1978). Defendani counters that the standard is proof beyond a reasonable doubt and
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that this standard applies to ﬁn;:iings of fact that support a court's analysis of constitutional issues.
Neither is entirely correct. '.

The standard of review iin a case where the constitutionality of a statute is chatlenged is that
the burden is on the party challgnging the statuts to prove its unconstitutionality beyond a
reasonable doubt. A recent S‘ta;tement of these well established principles is found in fsland County
v, State, 135 Wn.2d 141, 146-1_:47, 955 P.2d 377 (1998), where the stahdard of review for
constitutional challengeé is dis{}ussed at length and distinpuished from the standard of evidencé that

requires proof beyond a reasonable doubt in a criminal case,

The reasonable doubt standard, when used in the context of a criminal proceeding as
the standard necessary to conviet an accused of a crime, is an evidentiary standard
and referg to “the necessity of reaching a subjective state of certitude of the facts in
issue,”  Statev. Smith, 111 Wn.2d 1, 17, 759 P.2d 372 (1988) (Utter, J., dissenting)
(quoting . Int re Winship; 397 U.S. 358, 364, 90 S.Ct. 1068, 1072, 25 L..Ed.2d 368

(1970).- .
In contrast, the beyond a reasonable doubt standard used when a statute is
challenged as unconstitutional refers to the fact that one challenging a statute must,
by argument and research, convince the court that there is no reasonable doubt that
the statute violates the constitution.

Id. at 147 ,

Constitutional challengés are q-uestions of law. Perusal ofa represeﬁtative sample of
appellate decisions addressing éonstitutiona.! challenges to statutes shows that they seldom involve
disputed issues of fact. This is;axiomalic for “facial” challenges to the constitutionality of statutes,
and it is usually the case for “as applied” challenges.® Occasionelly an as applied challenge involves
findings about disputed facts tl{at must be resolved before the constitutional challenge is addressed.
When that is the case, it does not follovw that the evidentiary standard for disputed facts changes to
conform to the standard of revi?aw for the constitutional challenge. The two are apples and o;’anges;
the first in-volves findings of fagt, the latter conclusions of law.

In civil actions there are severt;.l recoghized burdens of proof, but the paramount evidentiary

standard is proof by a preponderance of evidence. For example, in & civil enforcement action

¢ These challenges are often decided on agreed facts or on summary judgment.
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" brought by a government agency against an individual for violation of a statute, the evidentiaty

standard for proving the violation may be proof by a prepondersince. If so, a defense asserting that
the statute is unconstitutional as applied against the individual does notchange the evidentiary
burden of proof required for proving violation of the statute. If the government may prove violation
of the statute Ey a preponderance, that burden does not change to proof beyond a reasonable doubt
merely because the constitutionality of the statute is challenged. And in a declaratory judgment
action brought under RCW 7.?j4.020 by an individl.uﬂ challenging the validity of a statate on as
applied constitutional grounds, issues of fhct are tried and determined in the same manner as issues
of fact are tried aﬁd determined in other civil actions. RCW 7.24.100. The evidentiary standard for
contested issues of fact does not change because the declaratory judgment is sought on
constitutional grounds rather than somé other asserted ground. For contested issues of fact, the
evidentiary burden remains proof by a preponderance even though the standard for reviewing the
constitutionality of the statute 13 thﬁt the statute is presumed constitutional unless the court is
convinced beyond a reasonable doubt that the statute is unconstitutional.

In this case plaintiffs have sought a declaratory judgment that the appropriations of the
legislature to fund payment of the special education costs of the districts are unconstitutional on
both “facial” and “as applied” grounds. In the as applied challenges there are many disputed factual
issues that are material to the q.ilesﬁons of law — for example, what number o special education
students in the school districts’ accounting actually have current, properly formulated [EPs? Proof
of this issue must be determinea on a preponderance standard; it does not shift to the evidentiary
standard of proof beyond a r&astorlable doubt.

- Seattle School Dist. No.E 1 of King County v. State, suprs, is in accord. The Supreme Court
addressed the issue of whether a higher evidentiary standard applied and rejected such a confention.

Thus, contrary to appellants’ contention, the normal civil burden of proof, i.e,,
preponderance of the evidence, applies,
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1d, at 528. The Supreme Court did not specifically address the standard of review because that issue

was not raised. However, at the trial court level, and in all the Schoo! Funding cases, Judge Doran
applied the beyond a reasonable doubt standard for constitutional review.
" In this case I have applied the preponderance standard for questions of fact and the beyond 2

reasonable doubt standard for réview of con.stitutior;a] issues of law.

'

The “Faclal” Constitutional Challenge

The task of a court wheﬁ_. deciding a facial challenge — i.e., deciding whether a statute or act
of the legislature is unconstituti;dnal on its face, without regard to the manner in which enforcement
of the statute or act is attempted'v— is whether the language of the statute or act violates the
constitution. In this exercise, & éoun interprets and construes (“gives legal meaning to”) the
language of the constitution, but views the language of the stat;lte or act using the meaning directed
by the legislature,” or where the legislature is silent, the plain meaning of the language.

In Tunstall v. Bergeson,‘ 141 Wn.2d éQl, 221, 5 P.3d-691 (2000), the Supreme Court opined:

[A] facial challenge must be rejected unless there exists no sef of circumstances in
which the statute can constitutionally be applied. '

Facial challenges are decided by & two step process, as declared in Tunstall, at page 221: F irst,
determine what article IX, section 1 (“the paramount duty to meke ample provision [for speciel
education students]™) requires; and second, determine whether there is no set of circumstances in
which the acts of the Jegistature could satisfy article IX, section 1.

It is settled law that in fulfilling this broad constitutional duty, the legislature must define
basic education anfi create a basic program of.educaﬁon. Seaitle School Dist, No. 1 v. State, 90
Wn.2d 476, 482, 458 P.2d 71 (1978). Furthér, the legislature has the' authority io select the means
to discharge this duty and the judiciary should restrain its role to providing only broéd constitutional
guidelines within which the lcg’islature may wotk. Seattle School Dist. No. 1, 90 Wn.2d at 518;

«{I]n Interpreting a statute It is the duty of the court to ascertain and give effect to the intent and purpose of the
Legislature, as expressed in the act, The sct must be construed a5 a whole, and effect should be given to all the language
used” Tommy P. v. Board of Commissionars, 97 Wn.2d 385, 391, 645 P.2d 697 (1982).
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Tunstall, 141 Wn.2d at 223. The legislature hag addressed its constitutional duty to make ample
provision for special e‘ducation'by enscting chapter 28A.150 RCW, the Basic Education Act, and
specifically including chapter 2§3A. 155 RCW and RCW 28A.150.370 and .390, and by making .
annual appropriations for speoiél education that appear in section 507 of the current General
Government Appropriation Act The plaintiffs do not assert that the codified laws, chaptcr
28A.155 RCW and RCW 28A, 150 370 and .390 are facially unconstitutional; rather they contend
that section 507 is facially uncqnsutunonal in both the amount appropriated and the fonding formula
contained in the conditions and limitations of section 507.° In support of these contentions, the

plaintiffs assert:

Accordingly, if there is no set of circumstances where the disputed [sic] statutory
provision amply provides for all students in special education programs; the Court
must find that the funding formule is facially unconstitutional. Since the Statc’s
funding formula does rot, and cafmot, adequately fund all students in all school
districts all of the time, Plaintiffs’ facial challenges are valid.

Plaintiffs’ Supplemental Trial Bfn’eﬁ p. 7. Plaintiffs’ argument on the facial unconstitutionality of

section 507 seems encapsulated.in the following exchange at oral argument:

The Court: [You seem :tO. contend that] The [12.7 percent] cap is only constitutional
if you have a mechanism that eliminates the cap.

Ms Abel: Right. To be able to apply, to show that they have a need, ... And that
was the original intention when they created the Safety Net system, as you heard
evidence. There was a mechanism to apply for students that were over the cap.

¥ At trial, Laws of 2005, chapter 518, section 507, was used (Ex. 550, pdf 1 5); currently it is Laws of 2006, chapter 372,
section 507, The scetlons are the sanie excopt Lhat the amount appropriated for FY2007 was Increased by about $7 million
ig. the 2006 appmpna(lon act. Over thie past 10 years, the appropriation for special educatlon appears in much the samo
form,fn each appropriation act. The Ianguagc of the special education section contains the amount of the appropriation
followed by conditlons and limitations that have been mainly consistent from one year to the next, This declaratory
Judgment action perta.ins only to the law as it currently exists, In discussion of the issues, | have used the 2005
appropriation amount in order to be consistent with the evidence. The conditions and limitations are exactly the same in
both appropriation acts. At trial and m this opinion, the special education appropriation and the conditions and limitations
are referred to as sestion 507. - .

* In my research 1 did not discover any appellate decision that declared an appropriation act (or bill) of the legisiature
unconstitutional on its facs, as distinguished from a codified statute enacted by the legislaturs. Defendants did not raise
this issue, 50 I have procesded as if this claim is available to plaintiffs. I have not resolved that question.
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I am not persuaded. See;tion 507 is not unconstitutional on its face, The test in a facial
challenge is whether there is aﬁy set of circumstances that permits & conclusion that school districts
receive sufficient money from tilc State to pay the djst;icfs’ costs of providing a basic education to
the districts* special education students. The; language of section 507 permits that conclusion. In
the language of section 5 07, thefe is a limitation (the 12.7 percent cap) and a safety net (with an
appropriation for saféty nel thaté has not been exhausted). The condltions and limitations in section
507 that address the 12.7 percent cap and the safety net do not create the impediment to access of '
safety net awards that are the cére of plaintiffs” argument on this facial challenge. Subsection (8) of
section 507 approﬁriates appm:&ﬁmtely $47.5 million for safety net awards and directs the
superintendent of public insﬁ'udﬁon to an additional source if necessary. Subparts (a) and (b) of
subsection (8) direct, first, “The committes shall consider unmet needs for districts that can
convincingly demonstrate that all legitimate expenditures for special education exceed all available
revenues from state funding formulas™ and, second, “The committee shall then consider thé
extraordinary high cost needs of one o more special education students.” These provisions do not,
on their face, limit districts’ access to safety net finds in the manner plaintiffs contended at irial.
Those limitations arise from application of the safety net process to the districts’ alleged excess
need, and should be analyzed under the “as applied” challenge. Subparts (c), (d), and (&) of
subsection (8), do potentially reé’m‘ct safety net awards; but the language of these subparts is not
nearly sufficient to convince me beyond a reasonable doubt that they unconstitutionally restrict
“ample provision”. ) '

Subsection (9) of the conditions and limitations in section 507 delegates to the
superintendent of public instruction the power to adopt rules and procedu.res to administer the safety
net process — and the effect of some rules are clearly part of this case. However, delegation of this
authbrity and rules promulgated%‘by the superintendent cannot make the challenged act of the
legislature facially unconstitutiohal‘

Finally, the amount apprbpriatcd in section 507 is not on its face so deficient that the

appropriation ig facially unc.onstjiftutiOnal. The evidence in this case is that the fund for safety net
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awards was not exhausted. The reason for that occurrence is properly addressed in the as applied

challenge, but not in this facial-‘; challenge.
The “As Applied” Constitutional Challenges

" The Funding Formula Claim

This claim contends that the State has been undetfundmg special educahon Programs over
the last four years in at least the following amounts:

2002-03 $101,§>7’7,191

2003-04 $108,508,593

2004-05 $134,133,659

2005-06 At least $117,000,000 for those school districts applying for safety net
funding,

Consistent with the evidence offered at trial, I have focused on the last school year with complete
records, sy2005-06, where the deficit is alleged to be $134 million. Included in that figure is $21.6

million attributed to the 12.7 pércent cap ot excess cost allocation. This claim is addressed in a

folIowir;g section and so the $21.6 million can be deducted from the $134 million to give a more
accurate picture of the magnitude of deficit claimed here, This remaining portion, $112.4 million in
sy2005-06, is di}ect]y attributable to plaintiffs’ claim that the excess cost allocation is so inadequate
that it is & violation of the State’s paramount duty to make ample provision for special education.

I conclude that the claimed amount of excess cost finding deficit does not prove that the
legislature’s allocation for special education is unconstitutional, For each special education student
under the 12.7 percent cap, the State pays a district an excess cost allocation equal to 0.9309 of the
BEA. This is in addition to the full BEA for that studerit. Except for the cap, plaintiffs
acknowledge that this excess cost formula is consistent with national data that fixes the cost of
educating & special education student at approximately 190 percent of the cost of educating a basic
education student. It is also consistent with the opinion of plaintiffs® expert, Dr.-Parris'h, whose
study, according to plaintiffs, “found that nationwide the total excess expenditures for special
education in addition fo basic educabon expenditures were about 90% of total basic education

expenditures,” Plamt{[f'& Proposed Findings of Fact, No. 207. Nevertheless, plaintiffs argue that
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special education is grossly under funded and rely upon the opinion of Dr. Parrish and statewide

accountings of special education expenditures for proof of that contention. Plaintiffs explain that
the State’s formula is constituﬁona]ly deficient because the 0.9309 muitiplier is applied against the
BEA, not the expenditures for basic education. Plaintiffs also argue that the required cost
account;ing methodology prove}s their claim by showing such a large deficit of the excess cost
allocation compared to specialft_aducaﬁon costs that the deficit itself is sufficient to prove that the
appropriation is constituﬁo'nalliy deficient. I am not persuaded.

The 0.9309 multiptier ié not an unconstitutional application of the ample provision
requirement of article IX, section 1. There is persuasive evidence that the leglslatuna acted
rationally in establishing this mulhpher The legislature had before it the 1995 Special Educatzon
Fiscal Study, Exhibit 92, pdf 21, that reported a 0.87 multiplier for Washington education. Further,
as noted above, the multiplier is consistent with national standards, and evidence has shown that it
has remained relatively constant over time.'® At the end of the trial, it seems evident that the
alleged shortfall in the special education appropriation, if it is found to exist at all, is the product of
an inadequate BEA, not an inadequate excess cosi multiplier. The adequacy of the BEA is not an, .
issue before this court, I have read reports that other cases in other courts are addressing the
constitutionality of basic education funding, but that issue is not here."!

Plaintiffs argue that Dr. Parrish’s study, and others, applied a multiplier to the actual costs of

basic education, while the 0. 9309 multiplier in this state has been applied to the BEA, a revenue

rather than a cost allocation. I am not persuaded that there is a difference; the BEA is required by
law to be the cost of basic educat;on (“fully funded”, RCW 28A.150.250), and that issue is not
before this court.

" Plaintifs argue that the 0.9309 multiplier not a rational legislative choice, but rather Is a “construct” selected by the
legistature to comply with the federal requirement of “maintsnance of sffort”. Cartled to the last 9/10,000 of the formula,
that may be so. Still, that does not dmc! from the rationelity of the number for all the reasons identifled here.

" Plaintiffs’ proposed findings of fact numbered 226 and 227 address this matter indirectly, but the svidence referred to i
periphera) to the issves hers and falls well short of that required for constitutional review of basic education funding.

THURSTON COUNTY SUPERIOR COURT

COURT’S OPINION - 12 ' 2000 Lakeridgs Dr. S.W.
. . Olympia, WA 98502
(360) 786-5560

_— 0-000000321



f
"

W 0 N O S WD -

D NN NN NN NN e e =t

Plaintiffs have not sh_ov;'n the funding deficit for special education that they claim. They rely
upon the F196 reports of all disftricts statewide submitted annually to OSPl. These voluminous

reports, provided here in ExhiBit 501, include an accounting of special education expenditures from

~ Program 21 (Special Ed — Supplemental, State) and Program 24 (Special Ed —~ Supplemental,

Federal). The reports also include an accounting of revenue received by the district, including the
BEA, the excess cost allocatioxi, federal IDEA revenue, federal Medicaid reimbursement r'cvenue,
and often a small amount recei;le,d from other disiricts for transfer students. Plaintiffs compiled
these statewide reports of special education expenditures and revenue in Exhibit 1318, totaled
expenditures and revenues, and conchuded that the deficits reported above are the result,

This evidence does not ;)rove the contention that special education is underfundgd ata level
anywhere near the magnitude claimed. Plaintiffs have not accounted for all the revenue available to
pay the cost of educating special education students, While F196 reports include all of the revenue
sources identified above, including the BEA, plaintiffs did not include the BEA in Exhibit 131a,
For example, the $134 million deficit shown by the totals for sy2005-06 in Exhibit 131a includes a
$1,305,776 deficit for Bellingham Schoot District. In the accounting for that district, $8,339,487 is
stated as the cost of special education, and is the sum of Program 21 and 24 costs shown in
Bellingham's F196. $7,033,711 is stated as the revenue to pay those costs, and is the sum of four of
the five revenue sources listed ihabove, but not including BEA. In Exhibit 13 1a, plaintiffs have not
accounted for any part of the $$.4 milfion BEA received that yesr by Bellingham Schoo] District for
its 1,279 special education stucients,n or for any other school district. '

Plaintiffs do contend that the BEA for special education students is used to pay the costs of
basic education in the district, including some of the costs for special education students, They
offer the State’s 1077 methodoiégy as proof of ﬁleir contention. Plaintiffs misconstrue the Jaw and
fail to prove the factual underp}nnings of their contention that the 1077 methodology accounts for

all special education students’ EEA in basic education services.

12 The example of Bellingkam School District was explored in the cross examination of Dr. Dale Kinsley, superintendent
of that district. i
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The 1077 report is an annual report required by the federal government to show the
allocation between basic and special education services by school districts receiving IDEA special
education supplemental funds (Smte Program 24). The State has used the report to develop its 1077
methodotogy for the purpose o% providing uniform statewide allocation of basic education support
for special education services. ;The methodology includes two key assumptions relevant {o thig
issue:

» Special education students receive thelr appropriate share of basic education support
from bagic education staff when served in the regular classroomn.

» When special education students are served outside the regular classroom, basic
education dollars fol!ow them to partiatly support special education services they
receive.

Exhibit 4, pdf 167. These assufnptions are consistent with the law, as provided in Section

507(2)(a):

The superintendent of public instruction shall use the excess cost methodology developed
and implemented for the 2001-02 schootl year using the S-275 personnel reporting system
and all related accounting requirements to ensure that:

(1) Special education students are basic education students first;

(ii) As a class, special education students are entitled to the full basic education

allocation; and
(iii) Special education'students are basic education students for the entire school day.

Exhibit 86.
The 1077 methodology 'is solely for allocation of costs; it does not allocate revenue-or
identify sources of revenue. Its-primary purpose is to uniformly identify special education costs in

the dlstnc’rs’ F196 reports. (It is also for use in preparing safety net applications, but in recent past

that has been limited to high cost individual students.) The 1077 worksheet is a series of reasonably.

complex calculations that allocates the cost of a special education teacher whose duties are part
basic education and part special‘E education, In the examples offered at trial, the average (rounded
off) allocanon of cost was 38 pcrcent to basic education and 62 percent to special education. “The
38 pement allocated to basic cducatlon costs is significantly less than the percentage of state support
for a special education student that is BEA. And when a special education student moves out of the

basic education clagsroom, by law the BEA follows that student and is applied tolspecial education
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costs. The 1077 methodology does not prove that school districts cxpehd all BEA for s'pecial
education students in the basic education classrooms. The 1077 methodology does not prove that
BEA can be omitted from the éh]culaﬁon of alleged ftlmding formula deficit.

Plaintiffs also attempteti to show even larger funding formula deficits using first, the opinton
of Dr. Thomas Parrish and seoénd, a formula that applies the 0,9309 multiplier to the average per
pupil expenditures (APPE) ca]éuiated by OSPL"® Dr. Parrish’s conclusions concetning the need to
change staffing ratios for speci;d education were not persuasive. The APPE is a fedémlly directed
caleulation of expenditures that includes more than basic education. It includes costs for
supplemental contracts, class size reductions, local choice programs, and undefined extracurricular
aetivities. The APPE ca!cula.tic;n brings me fuﬂ circle to the point first made in this section: that it
seems evident that the alleged deficit in the special education appropriation, if it exists, is the
product of an inadequate BEA, not an inadequate excess cost multiplier. As before, adequacy of the
BEA is not an issue before this court,

Plaintiffs’ contention addressed in thig section of the court’s opinion, that the funding
formula deficit is so Jarge that the deficit itself is evidence of constitutionally inadequate funding,
seeks in essence to decouple special ;:ducaﬁon funding from BEA funding. This coupling' of the
excess cost allocation to the BEA allocation is a basic feature of the legislature’s fundini; approsch;
and the coupler, the 0.9039 multiplier, is aclmowledged'as a reasonable approach supported by

1 ustas plaintiffs assert more than ofie basis for their cleim, the State’s challenge to plaintiffs’ accounting of revenus is
not the only defense asserted againist the fanding formula claim. A substantial defense was offered by Dr, Dougles Gill,
State Director of the Special Bducation Section of OSPI, in his testimony and Exhiblt 722. In testimony and the exhibit,
Dr. Gill identified 7 broad categories where he contends plaintiffs improperly account for expenditures or fall to aceount
for revenus; and he assigns & dollar emount to each. In sach of the three schaol years addressed by plaintiffs where
records are complete, Dr Gill’s dollar totals exceed the amount of deficit claimed by phaintiffs. For example, in sy2005-
06, where plaintiffs claim a deficit of $134 mllion (or $112.5 million excluding the cap impact), Dr Giil identifies $310.6
million to offset thal claim. Four of the largest categories identified by Dr. Gill, “2(c) Undeclared Revenue Acet 7121,” v
State Levy Equalization Funding,” “6 Inconsistent Indirect Cost Calculation,” and *7 Over ID of Sp. Ed, Students by
15%," comprise $2 17 million of his total. [ was not persuaded by the cvidence on these categories; nevertheless, the
remalning amounts for the other categories raise significant issues about plaintiffs’ ¢laim. 1 have not addressed this
defense (o detall because it was not necessary o my decision.

" In his testimony, Dr, Gill of OSPI spoke of the legislature’s changes to funding in 1995 as “decoupling”, Dr. Gill's
decoupling was of a different relationship than is discussed hers,
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national experience and expert opinion. However, because the BEA is so inadequate in plaintiffs’
view, they ask this court to d@uple the multiplier from the BEA allocation and instead couple it to
a school district's expenditurcsﬂlfor its special education students. This would create a funding
approach to special education if.ldependent of the funding approach to basic education and would
permit me to consider the legisfiature's funding of special education separate an.c'l apart from basic

f

education funding. ’

Such a course is perrnihgcd only if T conclude beyond a reasonable doubt that the coupled .
funding approach is unconstitutional. I cannot reach that conclusion. As developed above, the
legislature’s approach of using.ihe multiplier to couple special education funding to BEA funding is
rational.'® Of the two principal variables in this approach, the BBA allocation and the multiplier,
only the adequacy of the multiplier is part of this case ~ and plaintiffs have not proved it iriadequate.
There is no basis here for me to declare the legislature’s approach unconstitutiongl. To do so would
be an unwarranted usurpation of the legislature’s prerogatives in the field of education. Brown v,
State, 155 Wn.2d 254, 261, 119 P:3d 341 (2005) (“This court will not micromanage education and
will give great deference to the acts of the legislature.”)

Application and History of S’afety Net

Parts two and three of plaintiff's claims address the safety net in special education funding,

Before deciding those issues, h;ere address the safety net generally, as it currently exists and as it

has existed in the pagt.

** Indeed, the finance subcommittee raport of the K-12 Advisory Committee of Washington Leams recommended,
“Students eligible for special education services should be allocated additlonal funding; the formula should continue to be
a derivative of Basic Education Funding,” Exhibit 69, pdf 20. Mike Merlino, & member of the finance subcommitiee,
testified to various tweaks recommended in'the report that would increase the amount of the BEA allocation to which the
0.9309 multiplier would be applied. The tweaks were mainly recognized enhancements to the BEA allocation. Whils the
inclusion of these enhancements would be significant (about $40 million) and fmay be wise, they do not rlse to the level of
constitutional significance. To declare that the legisiature’s present approsch is unconstitutional because of failure to
include the enhancements in its current funding formula is precisely the type of micromanagement cautioned agamst In
Brown v, State, Id at 261,
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Counsel often referred to Judge Doran's decision in School Funding Il on the issug of safety
net. As noted earlier, School Funding III does not have preclusive effect. Nevertheless, in his

closing, Mr, Bjorkman urged the court to:

Remember in Doran II, the judge said, if you are going to fund based on averages, you:
have {0 have a system in place where a district can go get more money The state sef up
a sysiem to allow districts to do that.

Iconclude that School Funa’mg 17 does not support such a broad characterization of the State’s
obligation to provide & safety net. School Funding III addressed the use of averaged populations of
special education students to determine the levels of special education support from the Staie.'
Judge Dor;m concluded that a safety net was necessary for that plan. The current excess cost
methodology depends on average costs, not average population. inrther, [ find that the State has
never had a safety net program of broad application; rather it has had an inconsistent history of
narroxﬂy focused safety nets.

In School Funding IIT, the court considered a special education funding plan that awarded
excess cost allocations to districts based on a presumed average population of special education
students in. four specific learnjng disability (SLD) categories, A-B-C-D. Excess cost allocation for a
fifth SLD, category E (the least disabled students), was paid on a per capita basis up to four percent
of the district’s total population of students. Above this four percent cap, the State provided
reduced allocations for “E” stuﬁents on a diminishing scale, .

Judge Doran decided th"‘:; SLD-E categor.‘y case apart from the other categories, and declared
that its four percent cap and inding scale of allocation violated (“is inconsistent with”) the State '
Education for All Act, chapteréSA.lB RCW. He also declared, somewhat enigmatically, that it
“Fails to satisfy to some extent'the full funding mandate of Article IX, Sections 1 and 2, ..."
Conclusion of Law ! 20 In reéard to safety net for SLD-E, he said nothing at all.

The complaint of Schoé’l Funding 1T plaintiffs &ijout the other four categories of SLD was
that allocation was based on average populations of special education students If a district had
more students in a category than the average permitted, the district got no excess cost allocation for
those students. In School Funding 1T, this was called the A-B-C-D formula. Judge Doran did not
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declare that formula unconstitu%ional. Instead he opined that the legislature could use the formula if -
it had a safety net. His conclus_;ions, including his view of deference to the legislature, are provided

here:

1.14, There is no perfect formula and the formula must necessarily evolve and
undergo change in order to reflect changing public policy and factual patierns. No
formula or element of the formula should be set in constitutional concrete as long as the
formula selected and the public policy determined provides fully sufficient funds to
districts which permit distticts then to offer handicapped students, who are eligible for
the program, the education that is constitutionally required.

1.15. Whether the State devises another formula or restructures the A-B-C-D

formula is for the Legislature to decide.
1.16. Howevet, if the present formula is to continue as the basis for the
allocation of funds for the handicapped programs, provision would have to be made for
_ the districts that can egtablish their programs of special education are underfunded to
obtain the additional or supplemental funds necessary to provide the constitutionally-
mandated program of education for their handicapped students.

1.18. There is no constitutional requirement that all costs be recognized ina

single formula for funding the handicapped program, and School Funding I Conclusion
of Law 6 does not go hold. The Legislature may, but is not Constitwtionally required to,

fund the handicapped program by means of a single formula. ...
The limitation of the A-B-C-D fformula in School Funding LI is sirnilar to the 12.7 percent cep in

this case because both categorically exclude some special education students from excess cost
allocation if a population ceiling is exceeded; but it has no direct relatifﬁnship to plaintiffs’ claim .
that there must be safety net ac§ess to protect from a funding formula deficit. School Funding IIF is
not binding precedent, but even if it was, it would not compel & safety net on what plainiiffs
characterize as “their de;monstr,éted unmet need”'® — i e., the funding formula issue,

After School Funding If] was decided in 1388, the legislature did not create a safety net until
1995. At some point not made;'clcar by this record, the legislature scrapped the A-B-C-D formula
and instituted an approach that providcé special education funding for all special education students.

In 1995, the legislature overhauled the system and instituted the methodology that is before the

" Plaintiffs'Supp "l Trial Brief, p 10,
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court today. Since 1995, safety net has had a limited but still discernable role in excess cost
funding,

The overhaul of the spépial education f}mding plan reflected, in significant part, the ‘
legislature's intention to connect the growth in cost of special education more closely to the growth
in cost of basic education, A k:éy to accomplishing that goal was to control growth in special
education by capping excess cost allacations at 12.7 percent of the basic education population. The
cap was 'phased in gradually, m part because of the federal restriction against using federal funds to
supplant state funds. A safety net category, called MOESR (maintenance of effort — state revenue)
was created for sy1995-96, and as shown below in Exhibit 710, paid out safety net awards in
decreasing amounts over the seven year phase-in of the 12.7 percent cap. In 1995 there was an
additional category, Special Characteristics, that morphed into the Percentage and Demographics
categories for sy1997-98, Demographics was a category to relieve school districts that attract
special education students becéfuse of the high quality of medical and social servicm available to the
disabled in the ares encompassed by the district. Spokane is an example of such a district.
Beginning in 8y2000-01, the legislature eliminated the funding for the Demographics category.

High Cost Individual Students (HCI) has been a safety net category from the beginning. It is
available only after costs cxcead a minimum established by the State. Until sy2005-06, the State
minimum has been the same as. (or exceeded) the federal minimum for a concurrent federal safety
net program. Accordingly, federal funds have been used exclusively to pay those needs until last
year when the federal minimum was raised to about $21,000, while the state minimum temained at
about $15,000.

Although MOESR was ijesigned to soften the blow of the 12.7 percent cap, the Percentage
category was infsnded to directly address the impect of the cap on school districts whose special

education population exceeded ;the cap. Within a few years of applying the Demographics category,

. it became evident that this category was serving the same need as Percentage. Demographics was

eliminated, and by sy2001-02, Percentage safety net awards totaled approximately $5.4 million. For
5y2002-03, Percentage was essentially eliminated by the legislature's decision to withhold funding
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for that category. Since sy2001 ~02, the State has not awarded any money for safety net, except the
past year for HCI. Although Exhibit 710 shows appropriations of $8.5 million for safety net aRer

- 5y2001-02, that appropriation was for HCI only.

Exhibit 710 shows the liistory of safety net categories and awards,
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The 12.7 Percent Cap
[ conclude that the cap fn Section 507 that denies payment of excess cost allocation for that
portion of a school district’s Spl%.Cial education population over 12.7 percent of the district’s FTE
student population is unconstih{ﬁom! as applied because there is no safety net or other alternative
that permits affected school districts to seek redress from the limitations of the cap. In the manner
in which the cap is currently applied, it violates the State’s duty to make ample provision for the
education of all special educaﬁo?n students, as required by article IX, section 1 of the constitution.

. As aresult of application of the cap in 5y2005-06, excess cost allocation was denied ta school

districts for 5,464 special education students, and the districts affected experienced a loss of $21.6
million of excess cost allocation. _
Conversely, I conclude that a cap'on the populetion eligible for excess cost allocation is

constitutional if (1) the cap is imposed for a rational legislative purpose, (2) the level of the cap has
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been established rationally, and (3) there is a safety net brocess that permits a schoo] district the

opportunity to show that withoiit additional g]loc'ation its special education program cannot be fully

funded. The 12.7 percent cap in Section 507 passes the first two tests, but as presently applied, fails

the third, : | |
The 12.7 percent cap was created as a way to control the growth of special education

population as a percéntage of total student population by compelling school districts to confront

over-identification of special education students. The cap was a rational choice by the legislature to

' meet & mgmﬁcant problem. thn the tap was created in 1995, special educatnon population was

growing ata rate of 10 percent per year, or about twice as fast as the basw education population, It
was growing about twice as fast as the revenue limitations of 1-601 would permit. The legislature .
had before it three studieg, Exhxbzts 92, 93, and 94, that each concluded the then current approach
encouraged over-identification of speoxal education students, Setting 12. 7 percent as the level for
imposition of the cap was also a rational choice. It was, and is today, supported by similar
percentages nation wide, and at the time of enactment the 12.7 percent level was higher than the.
percentage of special education population in Washington.

The State’s funding formula approach to special education funding (the excess cost
methodology) is rational (and constitutional) becanse while it is based on average services and
costs, thoss averages are compu’ted on a whole spectrum of disabilities and needs, For each eligible
special education student, a schoo! district receives an average basic education ellocation and an
average excess cost allocation based upon the 0.9309 multiplier. Some students will be educated
for less, some will cost more, bt the theory of the funding formula approach is that the cost of each
student will be funded. This applies whether the special education population of the district is 10
percent or 15 percent; the fundiiﬁg for the district is based on a per capita amount for each eligible
student, A C-E.lp without a safety: net changes that. It assures that districts whose special education
population exceed 12.7 percentfivill not receive any excess cost allocation for those students above
the cap.. As noted above, the fui;ding formula approach is based on averages that provide the same

excess cost allocation whether the cost of educating the student is above or below average.
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However, no evidence is this casc suggests that the cost of educating a special education student
above the cap is averaged into the allocation paid for students below the cap — and neither party
contended that it was. Accordilhgly, it ig clear that while the State’s funding formula approach can

- amply provide for a special edycation student even if the costs of educating that student exceed

1.9309 times BEA, the same formula does not amply provide for a student above the cap who is

- simply excleded from the fund:ing formula.

A safety net is not the dnly approach to addressing the constitutional imperaﬁve to provide
for students above the cap. It is addressed here because it was the solution originally implemented
by the legislature when the capi':was created, before it was eliminated by lack of ﬁmdihé in sy2002-
03,

A cap with a safety net permlts a school district to seek the excess cost allocation for. its
students over the cap, but giveé the Stats the opportunity to analyze the district’s entire special
education program, to assure béfowpayment of safety net funds that the district's special education
students are eligible and have current, properly formulated IEPs, that the district is accessing all
available revenue, and that it is operating a reasonably efficient special education program, Such
close scrutiny for every district every year would not be practica{l, soa éap with a safety net is & very
rational alternative; it addresseé the State’s interest in preventing over-identification of special
education students by permittin'.g close scrutiny of districts that exceed the cap, while at the same
time providing ample funding for all eligible special education students.

ApphHcation Qf the Safety Net to the Funding Formula Deficit
In part two of their Summary of Claims,'” plaintiffs contend:

Safety Net is unconstitutional in that it does not provide a sufficient means of access for
all school districts” full demonstration of need.

As explained in their Sﬁppiemental Trigl Brief, p 9-10, plaintiffs’ argument has two parts:
first, the safety net is inadequate because it does not address the gap “between overall demonstrated

need” and State funding; and se;'fcond, safety net funding of any kind is unconstitutional because it is

17 plaintiffs* Closing Argument Rebuttal, p 5.
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not sufﬁcienﬁy dependable an(i_ regulat to serve as an adequate funding sourcl;e, citing Seattle School
Dist. No. I v. State, 90 Wn.2d 476, 524-27, 458 P.2d 71 (1978). The apparent inconsistency in
these two parts is difficult to address, so I will not try. 1reject the second part and will address the
first. ; |

I reject the second part because the case cited by plaintiffs does not make dependable and
regular funding a constitutional I'GC]l.JiI‘CITlEnt. Rather, Seattle School Dist. requited that revenue for
schools come from a dependabfe and repular tax source. The court rejected specia] leviesasa
taxing source. Seattle School Dzsr 90 Wn.2d at 526. Dependable and reguiar funding by the
Xeglslaiure has never been a oonstltutlonal test.

As regards the first part, { am not persuaded that safety net must be part of the State’s
constitutionsl duty of ample pré)v{sion for special education, and therefore am not persuaded that
inadequate access to safety net fevenue violates the constitution, This claim is denied, Safety net is
not any part of a oonsﬁtuﬁona!l’if mandated duty of the legislature, it is a tool available to the
legislature to use as it chooses. It s a tool that may in some instances be used by the legislature to
save & festure of its education funding program that might otherwise violate the constitution ~ for
example, a feature that caps the’v number students for whom excess cost allocation v»fill be paid and
categorically excludes those ovér the cap, as in this case with the 12.7 percent cap, or in Schoo!
Funding IIl, with the A-B-C-D formula, In constitutional review of an education funding approach,
a court may consider the legislature’s choice to include a safety net when determining whether the
funding approach satisfies the constitution; but a court cannot declare that the legislature’s decisién
to forgo safety net unconstitutional, Courts.must defer decisions about the details of a fundix;g
approach to the legislature; courts must avoid micromanaging policies that are clearly the province
of the legislature. In addressing the constitutionality of the 12.7 percent cap, 1 declared that feature
of the legislature’s approach unconstitutional. T further opined that the safety net for that feature,
authorized in section 507 but ur%funded, could save the cap. I did not declare that the legislature
must have a safety net for the cap. Such a declaration is beyond my power, it is a decision for the

legislature. Here, in the second part of the safety net claim, plaintiffs contend that safety net is
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underfunded and too restricﬁve; to meet the districts’ dezponsttated unmet need, That is an issue o
defer to the Ie.gislamre‘ Myjut_i‘icia] responsibilit'y is to consider the funding apprdach as
implemented by the legislamrei_md to consider whether the approach is so inadequate that it yiolates
article IX, section 1. I have done that in the Funding Formula section of this opinion and declared
against the plaintiffs. ! .
. _ indirect Costs
This claim fails for lack of proof. All schoo! district indirect expenditures are accounted for
in Program 97 of the State's program of accounting for expendiﬁn‘es and revenue. Program 97
includes all indirect costs. It dGe_s not matter which program(generates the cost, it can be basic
education, special education, or any other program operated by a school district, The school
districts report Program 97 expéndihmzs on their annual F196 reports, but do not allocate these
indirect expenditures to the programs that generate them. The State pays most of these costé, and no
attempt is made to break out the payments into allocation among basic eciucation, special educaFion
or other programs.- For example, the Lake Washington School District F196 report for sy2004-05
shows Program 97 expenditureé of $20,084,105. In the accounting of Program 97 revenue for these
'costs, state revenue paid $15,1d6,206, federal revenue ;Said $152,860, and the balance of $4,824,968
was paid by other resources, which witnesses identified as local levy money, Plaintiffs contend they
should receive additional excess cost allocation to pay for special education related indirect
expenditures, but at trial no am;mpt was made to show héw reported Program 97 expenditures
should be broken out. In the Laice Washington School District e)fample, about 24% of indirect
expenditures were paid for by local levy money, but it is impossible to determine what proportion of
this money was used to pay spe;*,ial education related indirect expenditures, if any. Exhibit 50, pdf
49. -
In the safety net applimﬁons for districts with high cost individual students (HCI safety net
category), the demonstration of'ﬁeed application permits a school district to show indirect costs of -
approximately 4% in making a;;plication for edditional safety ﬁet excess cost allocation. This is

reasonable because Program 97-expenditures and payments are not otherwise reflected in the
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application. The fact that additional indirect costs can be included in a safety net application does
not prove that State pay;nent of Program 97 indirect expenditures is constitutionally inadequate.
Plaintiffs also contend thai the 4% indirect cost rate pennfmd by the State for safety net
applications should be highet. .They point to the 16.7% rate for indirect expenditures that school
distripts are permitted to deduct from the reimbursement they must make to the State for unspent
federal IDEA funds. The basis' for thig difference is not explained in the evidence; but in any event,
Jjudicially compelled higher ratés would be a micromanaging education. Brown v. State, 155 Wn.2d
(254,261, 119 P.3d 341 (2005) (“This cour;t will not micromanage education and will give great
deference to the acts of the legislature.”)

Supplemental Contracts
Plaintiffs contend that it is unconstitutional to exclude supplemental contracts from the
State’s obligation to fund basicj education for special education students. The prohibition against
State payment of supplemental contracts is not Himited to special education, it encompasses all basic

education. RCW 28A.400.200(4) provides, in relevant part

Salaries and benefits for certificated instructional staff may exceed the limitations in
subsection (3) of this section only by separate contract for additional time, additional
responsibilities, or incentives, Supplemental contracts shall not cause the state to incur
any present or future funding obligation, .

This statute directs that supplemental contracts cannot be part of the State’s funding obligation, and
so by implication they are not part of basic education. Although the proposition is not stated
directly, plaintiffs contend that the statute .is unconstitutional, at least for special education. At trial
they demonstrated that most Spécia! education programs offer supplemental contracts and TRI pay
in order to attract and retain'special gducaf.ion teachers and administrators, but plaintiffs did not
show why such contracts and extra pay are a component of basic education. ‘

Basic education is not specifically defined in the Basic Education Act, instead the legislature
has enacted a set of goals and declared that the purpose of the Act, “shall be to provide
opportunities for all students to_'develop the knowledge and skills essential to” accomplish those
goals. RCW 28A.150.210, The Act is a plan to provide administration and revenue to accormplish
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the goals, with the actual delivery of services left to local school boards. 'The focus of the Act is
clearly on students and the services necessary to educate them.

In addition to the Basic Education Act, the legislature has enacted a myriad of other
education related laws, The authority to enact these additional education laws falls within the
general power and constraints granted the legislature in the constitution, but they are not governed
by article I, section 1. The provision for supplemental contracts, including TRI pay, is such a law. .
It is included in chﬂpte.r 28A.400 RCW, which addresses educaxioq em plojew. Given the
invaluable service they providc':, the level of pay for teachers and steff and the manner in which they
are paid are matters of great concern for citizens and the legislature, Nevertheless, those issues are
not part of an article IX, section 1, analysis. There is no basis here for declaring RCW
28A.400.200(4) unconstitutional,

ngeral IDEA Funds Dlversion

[n this part, plaintiffs céntend:

The State cannot divert federal funds to pay for state obligations for salary incfeasw, as
federal funds are no more dependable and reliable than local levy funding.

Plaintlffs” Closing Argument Rebuttal, p 5. The only evidence of this jssue offered at trial was the
cryptic testimony of Dr. Brian Benzel, superintendent of the Spokane School District, who testified |
that the district’s excess cost allocation for sy2004-05 was reduced by $127.35 per student because
federal IDEA funds were used to offset teacher salary and benefit increases, thereby reducing the
BEA and congequently the excess cost allocation. No explanation of why this ocourred was offered,
except a single short paragraph 1n the State’s Administrative Budgeting and Reporting Handbook . .
. Exhibit 4, pdf 79, where it is noted, “The Legislature assumes that the distﬁcté will obtain funding
for these increases from the district’s increase in IDEA funding for 2004-05. This integration will
not impact the amount of IDEA.funding received by a district.” This evidence is wholly inadequate

fo prove violation of the constitution beyond a reasonable doubt.

\
1

THURSTON COUNTY SUPERIOR COURT

COURT"S OPINION - 26 2000 Lakeridgs Dr. S.W.
Olympia, WA 98502
(360) 784-5560

0-000000335



A >R SR T = G & N O X T S

BN RN N N NN N W —

Retained Jurisdiction

[ decline to retain jurisdiction in this case.

[A] trial court’s decision to retain jurisdiction is inconsistent with the assumption that
the Legislature will comply with the [court’s] judgment and its constitutional duties.

Seattle School Dist. No. 1 v. State, 90 Wn.2d 476, 538, 458 P.2d 71 (1978)

Thomas McPhee, Judge

Dated March 1, 2007
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APPENDIX B

Excerpt from Brief of Appellants in Seattle School District v.
State, 90 Wn.2d 476 (1978)
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Juvenile Director clearly established the proposition

that, under certain circumstances, an inherent power resides
in the courts to compel the funding level for the judicial
branch. However, before that power is to be exercised,
the case for judicial intervention must be absolutely
compelling, and accordingly, the court must apply, on any
relevant factual questions, ". . . the highest burden of
proof in civil cases. . . ." 87 Wn.2d at 251.

We suvgest that the considerations which prompted the

majority in Juvenile Director to adopt "the highest burden

of proof" are also applicable here. As in Juvenile
Director, the basic claim in the case at bar is that the
legislative branch has violated the constitution by not
providing a sufficient funding level for a governmental
function. Here the constitutional claim is based upon

Article IX. § 1, whereas in Juvenile Director it was

based upon the constitutional imperative of an independent
judiciary. Note again, as in Gottstein,vthat the nature
of the constitutional claim is to determine the degree of
the burden of proof.

The critical factual question was the "reasonableness"”
of the juvenile officer's salary. This becomes clear from

the following excerpt from the record in Juvenile Director,

found at pages 12 and 13 of the Statement of Facts in

-139-



