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IDENTITY OF PETITIONER

Petitioner is Lee Howard Rousso, plaintiff in King County
| Superior Court Cause No. 07-2-22438-6 KNT and appellant in Court of
Appeals, Division I, Case No. 61779-6-1.
COURT OF APPEALS DECISION

Peﬁtioner seeks review of the March 23, 2009 opinion of the Court
of Appeals, Division' I, Case No. 61779-6-1, wherein the Court of Appeals
affirmed the May 1 5,2008 ruling of the King County Superior- Court in
Cause No. 07—2-2243 8.-6. KNT. A copy of the Court of Appeals decision
is attached as Exhbit Ato .the Appendix.

| ISSUE PRESENTED FOR REVIEW

Where the Un_ifed States Cohstitution_, Article 1, Section 8, Clause
3, states that “The Congress shall have Power...To regulate Commerce
with foréign Nations, and among the several States, and with the Indian
Tribes,” the “Commerce}CIause,” and where Washington State has
asserted jurisdictibn 6_vef internet gambling, a commercial activity that
Crosses bofh state and.national boundaries, did the Court of Appeals, -
Division I, err in concluding that Washington’s ban on internet gambling

does not violate the Commerce Clause?



STATEMENT OF THE CASE

Th¢ petitioner is an amateur poker player.' After learning of the
success of another amateur, Chris Moneymaker, a Tennessee accountant
who won the 2003 World Series of Poker in Las Vegés, Nevada, after
qualifying on the internet, petitioner began playing in internet poker
tournaments, particularly those offered by Pokerstars.com, the poker site
on which Moneymaker qualified in 2003.2 In 2005, petitioner followed in
- Moneymaker’s footstéps, partially, by qualifying for the World Series of
Poker through Pokerstars.?

In 2006 the Washington State Legislature enacted Senate Bill
6613, which amended RCW 9.46.240, Transmission of Gambling
Information, to include the internet among the forbidden means of
transmitting gambling information. The text of Senate Bill 6613 is
attached as Exhibit B to the Appendix. Whilé Section 240 does >not
regulate gambl'i'ng per se, it has the same effect, as it is difﬁcuit, if not
impossiblé, to gamble without alsd transmitting gambling information.

'On July 6, 2007, petitioner filed this action in King Co’ﬁnty
Superior Court, Cause_No. 07-2-22438-6 KNT, seeking a rulin’g pufsuant

to the Uniform Declaratory Judgments Act, RCW 7.24 et seq., that

* Clerk’s Papers (“CP”) at 41.
CPat40-1. :
*CP at 42, 58.



Washingtoﬁ’s ‘asse_rti>on of jurisdiction over internet gambling Violates the
“negative” or “dbrmant” Commerce Clause.* Th¢ declaratory judgment
action speciﬁcally excluded intrastate internet gambling from its scope.’
The declaratory judgment action also excluded internet sports betting and
internet lottery purchases from its scope, and petitioner claims no
Commerce Clause right to engage in those activities.®

On May 15_, 2008, the King County Superior Cdurt, the Honorable
Mary Roberts presiding; denied the petitioner’s motion for declaratory
judgment and granted th¢ State its cross-motioh for mﬁnmarf judgment.”
Petitioner then filed a timely notice of appeal with the Court of Appeals,
Division L.*

Aftcr briefing, ..the parties argued to the Court of Appeals on March
4,2009. The Court of Appeals affirmed the lower court ruling' on March
23, .2009.9 >This p_etit:ion is timely if filed on or before April 22, 2009.10

While the Court of Appeals did affirm the lower court fuling, the

Court of Appeals did rule in favor of the petitioner on one key issue, i.c.,

*CP at 1-11.

*CPat17.

°Id.

7 CP at 207-09.

8 CP 210-11.

® Opinion, Exhibit A to Appendix.
YRAP 13.4(a).



the scope of congressional enactments with respect to garhbling.” On this
point, the peﬁtioner had argﬁed that Congress has not specifically and
unambiguously granted the states the right to.regulate internet gambling
other than internet gambling on sports and lotteries.- The State,
conversely, had argued that Congress had granted the states carte blanche
to regulate in this area. In Section III of its opinion, the Court‘ of Appeals
discussed this porvtionﬂ'of the dispute at great Ieng’ch and concluded that the
State’s position had no support.

Having co"r:rectvlyv determined that Congresé has not unambiguously |
granted the states unlimited authority to regulate internet gambling, the
Court of Appeals also correctly determined that this case should be.
deterﬁiinéd accofding to the dormant Commerce Clause analysis
articulated by thié ‘C‘OUrt in State v. Heckel, 143 Wn.2d 824, 24 P.3d 404
(2001)."> However, while the Court of Appeals identified the correct
| analytiéal ﬁémework,'ioetitioner believes that the Heckel analysis was not
properly applied by the Court of Appeals and that a proper Heckel analysis
would yield a different result. In part, the Court of Appeals erred in |
failing to Vrecvo gnize thét Washington’s internet gambling law discriminates

against out-of-state business interests.> The Court of Appeals further

" Opinion, Section III, pp. 4-12.
2 Id,, Section IV, pp. 12-22.

BId, pp. 12-13.



erred in giving weight to the State’s generalized claims regarding the

dangers of gambling when similar arguments regarding alcohol were

rejected in Granholm v. Heald, 544 U.S. 460, 125 S.Ct. 1885 (20_05).14
| ARGUMENT

Rules of Appellate Procedure 13.4(b) lists four factors to be
consideféd ona Petiti‘on for Review. Of relevance to this petition are the
third and fourth factors listed: 3)Ifa signiﬁcant question of law under the
Constitution of the Staté of Washington or of the United States is
involvéd; or (4) If the petition involves and issue of substantial public
interest that .‘should‘be‘ devtermined by the Supreme Court.

This action u;iquestionably raises a significant quéstion of
constitﬁtionél law. Th_e internet, like many of the technolo gical advances
that preceded it, has@reated an opportunity for states to exceed their
Commefqe Clause authority. While the relationship between the internet
and the Commerce Clause has been tested in other arenas,15 this is the first
such challenge difcctéd at state regulation of internet gambling. Given the

potential scope of the industry and the fact that other states may face

“ Id., 15-16. This is not intended as an exhaustive discussion of the flaws contained in
the Court of Appeals opinion, but is instead a partial overview of the errors committed
below.

> See Opinion at-19-20 for a partial list of cases considering dormant Commerce Clause
challenges to state laws regulating the internet.



similar legal challenges, the constitutional issues are “signiﬁcarit” and
should be addressed by the State’s highest court.

In édditi‘on to presenting a significant question of consitutional
law, this case also presents an issue of substantial fpublio interest. Indeed,
the State’s defense of the statute and both lower court opinions are
predicated on thJS being an issue of substantial public interest. If not, the
challenged s;catute would automatically fail the Pike v. Bruce Church, 397
- US. ‘137 (1970), balancing test. It would therefore be beyond ironic if this
Court denied review on the basis of an inadequate showing of public
interest.

CONCLUSION

This case clearly‘deserves further review. The petitioner has
alleged serioﬁs ovlerreaching on the ’part of the Legislature and the
allegation; even if ultiﬁately unsuccessful, is not frivolous. And while the
petitiongr is acting solely on his own behalf, there can be littlé' question
that there are thousands of Washington residents who play, have played,
or would like to piay-poker on the internet. If they are to be denied this
opporuntity to _er;gagé in a form of international commerce that is legal
elsewhere, and njot'.illegal under federal law, they should hear it from this

- State’s highest court.



Petitioner therefore asks this Court to accept review of this case,
accept Division I’s analysis of Congressional enactments, apply the
Heckel framework and, finally, invalidate the statute as it does not stand

up to Commerce Clause scrutiny.

Respecffully submitted this the 21% day of April, 2009

e

Lee H. Rousso, WSBA #33340
Petitioner pro se
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

LEE H. ROUSSO, an individual, DIVISION ONE

Appellant, No. 61779-6-I

V.. 'PUBLISHED OPINION

STATE OF WASHINGTON, a
government entity,

Respondent. FILED: March 23, 2009

[N L W N L L W NE g N

DWYER, A.C.J. — Lee Rousso is an amateur poker enthusiast. He enjoys
playmg poker in virtual card rooms on the Intemet After the leglslature amended
' the state Gambhng Act' by’ msertmd the words “the mternet” in he act's ”
nonexclusive Ilst of m@dla throuoh wmcﬁ the transrmss:on of gambhng
mforma’uon” is pi‘Oh'Dlted ‘Rousso sought a declarator\, judgment that the
amendments impermissibly interfere with Congress’s authority to egulate
interstate and internatiohal commerce. The superior court entered éummary
judgment in the State’s favor and Rousso appeals. Because the Staté’s
established interest in regulating gambling out\'\/eighs the burdens that the

Gambling Act imposes on interstate and international commerce, we affirm.

' Ch. 9.46 RCW.
2 |_aws of 2008, ch. 290, § 2. Section 3 o‘ the amending legislation aiso prohlblted the
sale of lottery tickets over the Internet.
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l

Rousso brought this action seeking to have the recent amendments to the
Gambling Act declare facialty unconstitutionat. .The State does not dispute his
standing to bring this suit. The relevant background, then, is not that retated. to
Rousso’s poker playing; instead, the relevant background is the legal history that
prompted Rousso to bring this challenge, and the prooedural history of this action
after he did so. Both are straightforward. |

| In 2005, former RCW 9.46.240 provrded that “[ ]hoever know.mgly.
- transmits or receives gambling mformatroh by telephone, telegraph, radio,
semaphore, or similar means, or knowingly installs or maintains equipment for_'
the transmission or receipt of gambling information'shalt be guitty of a gross
misdemeanor.” -

The legislature amended former RCW 9.46.240 in 2006. Substitute
Senate Bill 66133 inserted the words “the mternet” and “a tetecommunrcatrons
transmrss.on system” m the nonexclusrve Irst of media through WhICh the
transrmssmn of “gambhng mtorma’uon” is prohrbrted The amend"rents also ,
made the transmission of gambling information a class C felony.: The amen_ding
legislation included an express statement of purpose: |

It is the policy of this state to p'rohrurt all forms and means of

gambling, except where carefully and specifically authorized and

regulated. With the advent of the internet and other technologies

and means of communication that were not contemplated when

either the gambling act was enacted in 1973, or the lottery

commission was created in 1982, it is appropriate for this

legislature to reaffirm the policy prohrbltmg gambling that exploits
such new technologies.

® SUBSTITUTE S.B. 6613, 59th Leg., Reg. Session (Wash. 2008).
-2.
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LAWS OF 2008, ch. 290, § 1. The amendments took effect on June 7, 2006.

“Gambling information” is defined by the Gambling Act as “any wager
made in the course of and any information intended to be used for professional
gambling.” RCW 9.46.0245. “Professional gafnbling,” in turn, includes any
conduct in which a “person pays a fee to participate in a card game.” RCW
9.46.0269(1)(b). It also includes conduct in which a person, “[alcting other than
as a player . . . materially aids any form of gambling activity.” RCW .
9.46.0269(1)(3).

Theré is no dispute that both Roussoland the op;erators of the Internet
card room that Rousso favors, Pokerstars, would be engaged in the transmission
and receipt of gémbling information under the amended act, were Rousso tc play
poker for mbney, after June 7, 2006, on Pokelrstars. .

Thus, after the 2006 amendments took effect; Rousso brought this action
pursuant to the state Uniform_ Decl_aratb‘ry Judgr'ne:jnts Act.® Rousso sought a
“declaration that'ihe améndfﬁents Weré “unconstitutional and .. . therefore void '.
and unehfc')rceéble.” He asseﬁed various theories in suppért of hié requeéte'd '
relief bu_f'only one remains at .issue E.n this éppéal: his asserﬁén thét the.act .
irﬁpermissibl;}/ interferesvwith Congress’é, authority to regu!vate interstate and
international commerce pursuant to article 1, section 8, clause 3 of the United
States Constitution, the Commerce Clause.?

| The trial court deni‘ed,RouSéo’s motion for a declaratory judgment; while

granting the State’s motion for a summary judgment of dismissal.

“ RCW 7.24.020.
5U.S. CONST. Art ], § 8, cl. 3: “The Congress shall have Power . . . To regulate
~ Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”

-3=
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Rousso appeals.

H

“Review of a grant of summary judgment is de novo.” Bostain v. Food

Express, Inc., 159 Wn.2d 700, 708, 153 P.3d 846, cert. denied; 128 S. Ct. 661
(2007) A Ieglslatlve actis presumptlvely constitutional, “and the party

challenglng it bears the burden of provmg it unconstitutional beyond a reasonable

doubt.” State v. Heckel, 143 Wn.2d 824, 832, 24 P 3d 404 (2001) {q_uoting State .
v. Brayman, 110 Wn.2d 183, 193 751 P.2d 294 (1998)) | .
-

In poth the trial court and this court, Rousso’s brieﬁng'tocuses on his
assertion that a dormartt Commerce Clause analysis diotates the outcome of this
dispute. The State disagrees, averring that a dormant Commerce Clause
analysis is nct even appiicable. According to the State, this is so because
Congress has specuﬂca.ly aLthorlzeu state Iaws regulatmg lnte.net gambhng,
rendenng them “mvulne;able to cons‘ntutlonal attack under the Comrrerce

Ciause »8

ThIS being so, acoordmg to the State he only questlon presented is
whether the Gambling Act conflicts with these federal taws and so is preempted.
The State’s anaIySIS however, is severely flawed. Although various federal laws
affect Internet gambling in one way or another, Congress has not expressty
authorized otherwise unconstitutional state laws regulating Internet gambling.

Several basic principles of the dormant Commerce Clause doctrine must

be recited in order to explain why it is that the State seeks to entirely preclude

% Ne. Bancorp, Inc. v. Bd. of Governors of the Fed. Reserve Sys., 472 U.S. 159, 174, 105
S. Ct. 2545, 86 L. Ed. 2d 112(1985)

-4 -
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examination of the Gambling Act under that doctrine. “The Commerce Clause of
the Constitution grants Congress the power ‘t]o regula’re Commerce with foreign
Nations, and among the several States, and with the Indian Tribes.” Maine v
Taylor, 477 U.S. 131, 137, 106 S. Ct. 2440, 91 L. Ed. 2d 110 (1986) (quoting
U.S. CONST. Art. |, § 8, cl. 3‘). “‘Alth'ough the Clausé thus speaks in terms of

powers bestowed upon Congress,'the Court long has recogni'zed that it also

limits the power of the States to erect barriers against interstate trade.” Taylor,

477 U.S. at 137 (quoting Lewis v. BT Inv. Managers, Inc., 447 U.S. 27, 35, 100
- 'S. Ct. 2009, 84 L. Ed. 2d 702 (_1980)). In other words, under the dormant
Commerce Clause doctrine, a validly enacted state law may run afoul of .

_________Congress's legislative supremacy even when Congress has not legislated on the

subject matter of the state law—j.e., when the clause’s grant of legislative power
to Congress is “dormant’—if tha;t law intrudes upon Congress’s ccnstitutional
‘_ prerdgétive to  regulate trade between the",states':and_ with_foreign nations.
| The State primarily relies on two.}feder}ai‘ ap‘pellate 6pinions inlsupport of
its a_s'serftionvtha't Congréss,h_as spoken ori. th‘e issue of Internet gambling.an'd., as‘
such, the Co.ngress’s powér is no lo'nge.r “dormant,” pr‘eciuding applio'a;tion of the |
dormant Commerce Clause doctrine to this dispute. The first is the United States

Supreme Court's decision in Northeast Bancorp, Inc. v. Board of Governors of

the Federal Reserve System, 472 U.S. 159, 105 S. Ct. 2545, 86 L. Ed. 2d 112

(1985).- The second is the Third Circuit’s decision in Pic-A-State: PA, Inc. v.

Pennsylvania, 42 F.3d 175 (3d Cir. 1994).

Northeast Bancorp addressed the ability of states to enter into reciprocal
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state compacts governing out-of-state bank holding companies’ ownership of in-
state banks. As relied upon by the State, it is relevant for its ruling that, while
“[tlhere can be little dispute that the dormant Commerce Clause would prohibit a
group of States from establishing a system of regionai banking ny excluding bank
holding companies from outside the region if Congress had remained c'ompletely
silent on the subject,” that was not the case in light of a federal statute’s
allowance that states oouid “plainly authorize[ J” out-of-state holdi_ng‘compa_ny
acquisitions. Ne. Bancorp, 472 U. S. at 174. The court held:that under such
Clrcumstances ‘the commerce power of Congress is not dormant but has becn |
exercised,” and precludes any Commeroe Clause chal ienge to the federally
authorized state banking law. Ne. Bancorp, 472 U.S. at 174.

Pic-A-State addressed a different situation. In that case, the state of
Pennsylvania had passed a law that imposed criminal o,enaltie-s on any person

who pUrchased out-of-s‘tato Iottery tickets for a fee, on behaif of Pennsylvania

| .resrdents PIC A- State 42 F. Bd at 177. A Pennsylvania busmess engaged in -
that bl,smess PIC A-State, cha'lenged the law as invahd under the Corrmerce
Clause. Pfu‘A State 42 F 3d at 177. After the entry of a trial court decision
favorable to Pic-A-State, however, Con gress enacted legislation that directly
prohibited the cross-border sale of lottery ticket purchasing and redemption—i.e.,
precisely the conduct criminalized by the challenged Pennsylvania law. Pic-A-
State, 42 F.3d at 177-78. |

Based on the passage of the federal legislation, the Third Circuit reversed

the trial court’s decision in Pic-A-State’s favor. The court applied the long-
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standing rule that “in those instances where Commerce Clause chailenges to
state regulation have been mounted in an area where Congress has made it a
crime to conduct such commerce, the courts have conducted only a two-fold
“inquiry, asking (1) whether federal law precludes all state legislation in that area,
and (2) if state regulation is not precluded, whether the state statu.te conflicts with

the federal prbvision.” Pic-A-State, 42 F.3d at 179-80 (citing California v. Zook,

336 U.S. 725, 733, 69 S. Ct. 841, 93 L. Ed. 1005 (1949); Asbell v. Kansas, 209
U.S. 251, 255-56, 28 S. Ct. 485, 52 L. Ed.‘ 778 (1908)).

According to the State, Northeast Bancorp and Pic-A-State mandate the

conclusion that Congress has ‘falready spoken” in the area of Internet gambling
regulation and has expressly autherized legislation spch as the Gambling Act
amendments. Thus, according to the State, Rousso’s constitutional challenge to
those amendments is preciuded by federal statute. In éffect, the State points to
'tWQ sc'enérios in which congressic‘nal Aé‘ction iis sufﬁcive}nt toAvyarrant the |
determination that the Commerce Ciause‘is no lenger “dormant”: (1)' situations in
vyhilch Cdngresé has expr’essiy authorized states.to engage in'regulaﬂon that,>
absent congressional a.uthor.izatiloh, would viol.ate the Commerce Clause, an‘d (2)
circumstances in which Congress has criminalized certain conduct, and the
chailenged state law independently criminalizes identical conduct. The problem

with the State’s reliance on these scenarios is that neither applies here.

"~ None of the federal statutes cited by the State provide the type of express .- -

authorization for otherwise unconstitutional regulation that was provided by the

statute at issue in Northeast Bancorp. Instead, the laws upon which the State
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relies are all of types that the United States Supreme Court has rejected as being
sufficiently unambiguous to preclude Commerce Clause challenges. The State
relies in particular on two federal statutes, neither ef which has the effect that the
State claims: the Unlawful Internet Gambling Enforcement Act of 2006 (UIGEA)
: 31 U.S.C. §§ 5361-67, and the Wrre Act, 18 U.S.C. § 1084
The UIGEA primarily prohrblts “person[s ] encxaged in the business of

bet’ung or wagering” from knowrngly acceptrng varrous forms of electronic
payment or credit from any person partrcrpatmg “in unlawful lnternet gambling.”
31 U.S.C. § 5363. The statute specrfrcally defines “unlawful “rternet gambling”
as transmlttrng wagers by any means that “involves tre use, at least in part, of
the Internet where such bet or wager is unlawful under any applicable Federal or
State law.” 31 U S.C. § 5362(10)(A) (emphasis added). In short, the UlGEA
prohrbrts businesses like Pokerstars (to the extent that they are subject to federal
crlmlnal Jurrsdrctron) from acceptlng funds from any person who by engagrng rn
: 'gambllng activities, breaks feoeral or state oamblmo laWS
- The Wrre Act, in turn prohibits the transmrssron through the use of wire | |
communication facilities, of wagers “ln interstate or foreign commerce.” 18

U.S.C § 1084( ) Congress’s purpose in enacting the Wire Act was to aid in the
stpreSSion of organized crime by “assist{ing] the various States . . . in the
enforcement of their laws pertaining to gambling.” H.R. Rer. No. 87-967,
reprinted in 1961 U.S.C.C.A.N. 2631,

It is true that the federal statutes cited by the State envision state laws that

regulate gambling. It is also true that at least one of them, the UIGEA,
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anticipa’teg that persons whe gamble on the Internet may viclate state laws by
doing so. It does not follow, however, that the federal statutes provide ‘an
“unambiguous statement” of congressional intent to allow state regulation of
Internet gambling. The problem with reading such legislation as the State would
have us read it—as a blanket authorization for s{ates to regulate Internet
gambling_without. respect to the limits imposed by the Commerce Clause—is that-
it has long been the rule that Congress must “manifest its unambiguous intent

before a federal statute will be read to permit or to approve . . . a violation of the.

Commerce Clause.” Wyoming v. Oklahoma, 502 U.S. 437, 458,112 S. Ct. 789,

117 L. Ed. 2d 1 (1992) (emphasis added) (citing Taylor, 477 U.S. at 139; S.-Cent.

Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 91, 104 S. Ct. 2237, 81 L. Ed. 2d 71
(1984)). This is entirely consistent with the United States Supreme Court’s
récent reiferation that “clear congressional intent” is required to depart from the
principle “that gisgriminatidn against out-.bf—state goods is disfavored.” Granholm
v Heald, 544 U.S. 460, 482, 125 S. Ct. 1885, 161 L. Ed. 2d 796 (2005) - |
| | There is no such unambiguocus manifes’ration'of.cong'ressi‘onal inten_t in
e-ithef the U_iGEA, the Wire Act, or ahy of the othér 'fe('.je;ralvsta’futes to whicvh thé
‘téie cites. Most of the laws cited by the State—for example, the Wire Act—

~ were passed long before the advent of the internet, and have not since been

amended. Laws passed long before the Internet existed can hardly be said o

demonstrate an “unambiguous intent” on the part of Corigress to allow otherwise~ . .

unconstitutional Internet regulation by the states.

The only federal statute cited by the State that has anything to do with the

-9-
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Internet—the UIGEA—Iikewise cannot credibly be interpreted as an
announcement of Congress’s intent to autherize state Internet regulation that
would otherwise infringe on Congress’s Commerce Clause power. To provide an
illustrative seenario: suppose that, far in its past, a state enacted a law prohibiting
its residents from wagering with one another en the outcome of sporting events,
and also prohibited anyone from facilitating sgoh wagers. Suppose also that,
disregarding this law, a residenl of the state were to decide to facilitate bets on
various sporting events in exchange for_}a percentage of the pot. }Sup‘bose further
that, being both enterprising ancl technolegic_ally savvy, this bookmaker were to
choose to utilize a PayPal button on a website to accept wagers made by
paymerlts lrom his local customers’ credit card acceunts.

This enterprising criminal would certainly be violating the state
bookmaking statute. He would also be violating the UlGEA. His conduct would
be unlawful under.the state statute regardless of the fact that the metnod of hlS _
vnolatlon——acoeptmg bets on the lnternet——was not ﬂontemplated at the time of
the state statute’s passage. The conclusnon from this is that the UIGEA provrdes
a federal prohibition on the violation of state (or federal) .gambllng laws by use of
the Internet, regardless of whether those laws themselves regulate the lntemet
in other words, its focus is not on state /nternetgamollng iaws at all and, indeed,
does not necessarily contemplate that the state laws whose enforcement it
assists will have anything to do with the Internet. It oe,(tajnly_'do.es not constitute .
a clear statement that the gambling laws whose enforcement it assists may

discriminate against out-of-state commerce or regulate out-of-state conduct.

-10 -
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This being the case, the UIGEA can hardly be read to manifest Congress’s
“unambiguous intent . . . to permit or to approve . . . a violation of the Commerce
Clause.” Wyoming, 502 U.S. at 458.

Pic-A-State’s rule—parallel state and federal CriminalizaﬁOn of specific
conduct—is equélly inapplié_able he.re. As illustrated by the discussion above, the
UIGEA is not paraliel to the state Gambling Act. It does not itself criminalize
t_ran'sr.nission of gambling information; it only prohibits the use of the lntemét to
transfer funds in circumstances where doing so already violates another state,
féderal, or tribal law. The Wire Act is similarly inapplicéble. As Rouséo correctly
points out, that statute has, in facf, never been interpreted by a court aé a federal
prohibition on Internet gambling. None of the other federal laws cited by the
State constitute such a prohibition, either.

The State’s contention that the UIGEA makes violation of a state law a

“predicate offense” for its enfoArCe'meht, and so disposes of Commerce Clause

analysis under Perrin'v. United States, 444 U.S. 37, 100 . CL. 311, 62 L. Ed. 20
199 (1979}, is éQen' further off base. F_irsf, _P_ng did not in\_/o!v'e a Commercé |
C'{a'use éhallenge to a sfate'law at 'alll; it involved the inter'pretvation.of al féderé/
briminal statute. Perrin, 444 U.S. at 38. Second, to read Perrin in the way that
the State would have us read it—that ahy incorpora’fion of state law by reference
in a federal criminal statute constitutes Congressional_authoriZation of state

| "“'l'é"gislaﬁoﬁ that would.ctherwise violate the Commerce Clause—=is directly
contradictory to one of the Court's most significant dormant Commerce Clause

opinions. Maine v. Taylor itself involved dormant Commerce Clause analysis of

-1 -
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a stete law in a prosecution under a federal statute incorporating that law by
reference. Taylor, 477 U.S. at 132-22. Presumably, if the state law had.been
directly authorized by the federal law, the Court's detailed and extensive
Commerce Clause analysis would have been wholly unnecessary.

In sum, the Stete “‘identifies nothing in the text o:r Iegielative history of the
[stetutes cited] that suggests Congress wished to validate state law‘s that would
.be unconstitutional without federal approval.” Taylor, 477 U.S. at 139.
| v

Because the_State is incorrect in its assertion that Congress has expressly
authorized laws such as the Ganobling Act émendmente, itis necessary to
address Rousso’s Commerce Clause challenge. Dormant Commerce Clause
doctrine is oonsistently articulated, if not always consistently applied. Under a
proper application of the doctrine, Rousso’s chalienge fails.

The fundamental prrnolple underlymg the dormant Commerce Claooe
vdootrme is tha‘r “the s’rates rmoermrssrbly rntrude on thls federal power when ’rhey |
enact laws that unduly burden lnterstate commerce.” Heckel 143 Wn 2d at 832.
Thls being the case, “[a ]nalysrs of a_state faw urrder the dormant Comrn'erce
Clause generall\;f vfollows a two-step process. We first determin_e whether the
state iaw openly d‘iscrimin'ates against interstate commerce in favor of intrastate
economic interests. If the law is facially neutral, applying impartially to i‘n—state_
and out-of-state ,bosi_n_e,sse,_s_, the analysis.moves to the second step, a balancing
of the local benefits against the interstate bordens.” Heckel, 143 Wn.2d at 832.
“When a state sterute clearly discriminates against interstatecommeroe, it will be

struck down . . . unless the discrimination is demonstrably justified by a valid
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factor unrelated to ecoromic protectionism. . . . Indeed, when the state staiute

amounts to simple economic protectionism, a ‘virtually per se rule of invalidity’

has applied.” Wyoming, 502 U.S. at 454-55 (quoting Philadelphia v. New Jersey,
437 U.S. 617, 624, 98 S. Ct.,2531, 57 L. Ed. 2d 475 (1978)).

| Here, Rousso vigorously contends tnat the Gambling Act amendments |
clearly discriminate against intersfate and international commerce. According to
Rousso, this is so b_ecause the amended Gambling Act _'restricts Washington
poker players to in-state b_rick and mortar card rooms, instead of allowing them to
gamble on the !nternet with players who mig'ht be i.ocated in other states or
countriee. Indeed, Rousso insinuates that the legisiature’s stated justificati'ons :
for the Gambling Act—to minimize “the close relationship between professional
gambling and organiz_e.d crime” and to “safeguard the public against the evils
induced by common gamblers . . . engaged in professional gambling”’—are mere
subterf-uge,as applied 0 the 2006 amendments; and :that the re_el purpose of tne

- amendments was te pro’tect'W‘ashington card rooms fre_m. lnterneft c:ompeti’don_8

‘There are various problems with Rousso’s proposed' enaly"sis‘. The first,

'and rnost obvious, ie that the Gambling_Acf amendments are facjally neutrel—

they apply equally to gambling information transmitted over the Internet whether
such transmission occurs solely between Washington residents or businesses, or

instead occurs between Washington reSIdents or businesses and residents or

7 Laws of 1973, ch. 218, § 1.

¥ The legislative history suggests otherwise. Beyond the fairly straightforward (and
clearly articulated) goal of bringing the Gambling Act into the 21st century, it appears that the
2006 amendments were enacted, at Ieast in part, to preclude legal claims that the State was
required to authorize electronic scratch ticket machines, and to sirengthen the State’s bargaining
position in gaming compact negotiations with tribal governments. See S.B. REP. on Substitute
S.B. 6613, 59th Leg., Reg. Sess. (Wash. 2008).
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businesses located in other states or countries. In other words, Rousso would be
equally guilty of violating RCW 9.46.240 were he caught playing Internet poker
with Spokane residents on a website owned by a Seattle business and hosted on
a Tacoma server as he would be_were he caught playing poker on Pokerstars (a
non-U.S. corporation) with residents of Minnesota, Montana,,.-and Moldova.

The second (and decisive) problem with Rousso’s eontention'_is that our
Supreme Court rejected an identical ergument in Heckel. In that case, which
concerned a sta_te consumer protection law pr}ohib_iting deceptive email .
.messages, the oourt_ concluded that the law was not “per se invalid” bec-ause it
“applie[d] evenhandedly to in-state and out-of-state spemmers.”' Heckel, 143
Wn.2d at 833. The Gambling Act amendments are likewise indiscriminate in
their application to Internet gamblers. |

This being the case, it is well estabiished that whether the Gambling Act
amendments can survive oo'rmant C_ommeroe Cl_au‘se,‘s‘crutirty' depends on the
balanoing test a.r.ticulated- by the United. States Su‘preme Courtin Pike v. Bruce

Church lnC , 397 U.S. 137, 142 90 S.Ct. 844,25 L. Ed. 2d 174 (1970)

Where the statute regulates even-handedly to effectuate a
legitimate local public interest, and its effects on interstate
commerce are only incidental, it will be upheld uniess the burden
imposed on such commerce is clearly excessive in relation to the
putative local benefits. . . . If a legitimate local purpose is found,
thenthe question becomes one of degree. And the extent of the
burden that will be tolerated will of course depend on the nature of
the local interest involved, and on whether it could be promoted as
well with a lesser.impact on-interstate activities. -

That is, we must decide whether the burdens imposed by the Gambling Act are

“clearly excessive” in relation to the State’s interest in regulating gambling.
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At the outset, it is critical to recognize that, contrary to Rousso’s
implication, Washington has from its inception considered gambling to be an
activity with significant negative effects and has always strictly regulated
gambling in order to minimize those effects. For example, article I, eection 24 of
the.state constitution provided in its original form that “[t]he Iegislature shall never
authorize any Iot’[ery.”9 Even a cursory review of Washington’s legal history
shows that, contrary o Rousso’s contention, this opprobrium has in no way been
limited to ticket lotteries. Rather, all “gaming” generally has long been
considered fo fall “within the categofy of social and economic evils’” that are thel

natural subject of government regulation. State ex rel. Schafer v. Gity of

Spokane, 109 Wash. 360, 362, 186 P. 864 (1920) (quoting Ex parte Dickey, 76

W. Va. 578, 85 S.E. 781, 782 (1915)). indeed, our Supreme Court has expressly
held that the term “lottery” in the initial version of article il, section 24 was not

. limited-te ticket'lot_teriee at all, but instead 'extended to slot machines and, by

| imblicaﬁon other,games of chance.. Stateex‘.rel;.Ev'_an_s v. Bhd. of Friends, 41
Wn.2d 133, 140 247 P. 2d 787 /10’;2) |

Rousco disputes thal Evans s holdlng extends to poker but beyowd
genera!ly impugning the State’s rellance on the case, falls to supply a single
citation to Washington authority in support of this assertion. That authority which
does exist strongly supports the conciusion that the exercise of some knowledge
'"'br..skiiHn a particular game of chance has hever been viewed as-a-distinction

worthy of recognition with respect to the types of gambling that require strict

® Article 11, section 24 was amended in 1972 to authorize lotteries “upon the affirmative
vote of sixty percent of the members of each house of the legislature or . . by referendum or .
lnmatlve approved by a sixty percent affirmative vote of the electors voung thereon
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government oversight. See RCW 9.46.0225 (‘”Conteet of chance,’ as used in
this chapter, means any contest, game, gaming scheme, or gaming device in
which the outcome depends in a material degree upon an element of chance,
“notwithstanding that skill of the contestants may also be a factor therein.”); se

also State v. Robey, 74 Wash. 562, 564, 134 P, 174 (1913) (“playing poker for

money is a game of chance”); Paradise, Inc. v. Pierce County, 124 Wn. App.
759, 771,102 P.3d 173 (2004) (CountyWIde ban on card .room gambling “is
undeniably the exercrse of polioe power”)

Put srmpiy, Washington has_ a longstanding and legitimate interest in:
tightly controliing gambling. That interest is a pure exercise of the traditional
police power, an‘d is justified by i_he.State’s desire_ to safeguard its‘citizens. both
from the harms oi‘ gambling_i’rseif and from professional gambling’s historically
close relationship with organized crime. The next.two questions, then, are (1)
whether given tne srgnif'oance of this interest, the addmon of the terrn “internet”
‘to the Gambling Act creates a burden on interstate commerce that is ¢ cleariy <
excessive,” and (2) whether the State’s interest can be equally weli
accommodated by less restrichver regulations. |

Addressing the second question first, it is coubtful that the State can
effectively address the probiems associated with Internet-based gambling without
regulating the Internet itself. For example, it is questionable whether the State

has the ability to effectively prevent underage Washington residents from Internet

" Rousso does cite to an Oregon opinion authored before Evans, State v. Coats, 158 Or.
122,74 P.2d 1102 (1938), for the proposition that because poker involves some skill, it is not a
pure game of chance and thus is not a “Iottery " Rousso provides nothing that indicates that
Washington has followed Oregon’s lead in makrng this distinction, On the contrary, both statute
and case law make oiear that Washington has no
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gambling without directly regulating the trarismission of gambling information; to
do so would require the State to discern when residents are engaged in gambling
over the Internet (likely from within their homes), and further discern the age of
the gambler—all without violating residents’ privacy rights. Similarly, it is doubtful
that the Siéte can effectively monitjo'r Internet-based criminal behaviors that arev
trad'itionally associated with gambling—for-example, money laundering—if itis
precluded from enacting any regulation that touches upon the'Internet.

For purposes of the Pike balancing test, then, the State has established
tha;f regulating Intérnet gambling furthers important interests. Moreover, those
interests cannot be adequately protected without reguiating the lntemef. This
being so, the resolution of this case hinges upon a single question: whether the
burdens that the Gambling Act imposes on interstate and international commerce
are clearly excessive in relation to the State’s interests. Both Rousso and the
State approach thls quesnon as. |f it were blmple BL.’[ it is not simple..

T‘his" is So'because'of the different effects of the Gambiing Acton .
"Vashmoton neS|dents, like Rousso and out-of-state busmesses like Pokerstars.»
There is no questlon that the Ga'nbllng Act WGL.Id be constitutional if it regu'ated
only Rousso’s conduct. The problem arises because the act also purports to
impose criminal liability on Internet gambling businesses that are neither located
in Washington nor actively solicit .wagers from Washington residents. !

This implicates “two “Gnsettled and poerly understood*aspects of the

" To be entirely clear: Rousso is not challenging the Gambling Act amendments on
behalf of Pokerstars, or anyone cther than himself. He nonetheless is entitled seek a declaration
that the act violates the Commerce Clause, however, because if it does, his personal interest in
engaging in Internet gambling is likewise impaired by unconstitutional legislation.
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dormant Commerce Clause analysis,” the dual Commerce Clause prohibitions on
legislation that unduly “(1) create[s] inconsistency among the states and (2)

regulate[s] conduct occurring wholly outside-of Washington.” Heckel, 143 Wn.2d

at 837 (quoting Jack L. Goldsmith & Alan O. Sykes, The Internet and the

Dormant Commerce Clause, 110 YALE L.J. 785, 789 (2001)). Our Sljpreme

Court has>adopted the rationale proffered by two prominent acadetnic
commentators to explain and remedy the‘inconsistent_case law applying these
dormant Commerce Clause tests to the Intemet ‘namely, that “[t]he xnconSIStent-
reoulattons test and the extraterrltortdhty analysis are appropriately regarded as
facets of the Pike batancmg test.” Heckel, 143 Wn.2d at 837 (citing Goldsmith &
Sykes, supra, at 808).

Under this apptoach, one line of caees proceeds from the.assumption that
“[t]he nature of the Intern'et makes it impossible to restrict the effects” of Internet

' regulatlon to the regt.tatmg state Am Libraries Ass’n V. Pata'ft 969 F. Supp

160 177 (S.D. N Y. 1997) Under this.view, practically any state Iaw t_ha_t affects
the’ !nternetts unconstttuttonal,'because-“the Commerce Clause preciudes a

state from enacting !egislation that has the practical effect of.exborting that

state’s domestic policies.” Am. Libraries, 969 F. Supp. at 174. Numerous cases

have followed this approach, usually, like American Libraries, in relation to the

dissemination of obscene material. See PSINet, Inc. v. Chapman, 362 F.3d 227,

1 239-40-(4th Cir. 2004); Am. Booksellers Found. v. Dean, 342 F.3d 96,.102-04 (2d

Cir. 2003); Am. Civil Liberties Union v. Johnson, 194 F.3d 1149, 1161-62 (10th

Cir. 1999); Cyberspace Comm’ns, Inc. v. Engler, 55 F. Supp. 2d. 737, 751-52
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(E.D. Mich. 1999), aff'd and remanded, 238 FF.3d 420 (6th Cir. 2000).

The subject of this case being a federal constitutional provision, there is
no question that we are bound to follow the relevant decisions of the United
States Supreme Court. “We have greater latitude,” however, “when-analyzing

the decisions of the various federal appellate [or trial] courté.” S.S. v. Alexander,

143 Wn. App. 75, 92, 177 P.3d 724 (2008). “TW]e are oroperly guided by the

: prfnciples of law announced in the’most well-reasoned of {he‘decisioné we have
reviewed. We are not, HoWever, bound to follow a holding of a lower federal
court mérely because it was announced as suph.” _Si, 143 Wn. App. at 92-93.

The American Libraries approach has been persuasively and widely

criticized as resting “on an impoverished understanding of the architecture of the
Internet,” “misread[ing] dormant Commerce Clause jurisprudence,” and
“misunderstand]ing] the economics of state regulation of transborder

" transactions.” Goldsmith & Sykes, supra, at 787. Seealso Note, Laura

Vanderstappen, Internet Pharmacies and the Spectier of the Dormant Commerce

Clause, 22 WASH. U.JL. & PoL’y 619; Recent Deve!opment—The-DQrmant

Commerce Clause and the Internet, 17 HARV. J.L. & TECH. 296 (2003) (criticizing |

‘Am. Booksellers, 342 F.3d 96). More importantly, numerous other cases (many -

“addressing practically identical subjects) have either rejected outright American

Libraries’ fundamental premise, or distinguished American Libraries as

ovérb‘rsécli’. " ‘See Ford Motor Co. v. Té>“<"a'é Dép’t of Transp., 264 F.Bd”‘»Zi'éé,%OQ-GB e

(5th Cir. 2001); Hatch v. Superior Court, 80 Cal. App. 4th 170, 193-94, 24 Cal.

Rptr. 2d 453 (2000); Cashatt v. State, 873 So.2d 430, 436 (Fla. Ct. App. 2004);
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People v. Foley, 94 N.Y.2d 668, 674, 731 N.E.2d 123 (2000); State v. Backiund,

672 N.W.2d 431, 436-37 (N.D. 2003); State v. Snyder, 155 Ohio App. 3d 453,

467-68, 801 N.E.2d 876 (20083).

Our Suprem’e Courtin M also distinguished American Librarigs. 1 43
Whn.2d at 839-40. Problematically for this case, however, the' basis upon which
 the court did so was that the statute at issue in Heckel applied only to people
who lnltlated email Communlcatlon not to the “creation of websntes " 143 Wn.2d
at 889 The Gambhr‘g Act, on the other hand, does apply to passive websites
like Pokerstars Thus Heckel does not answer the questlon presented here.

But: Heckel does point in the right direction. That is, Heckex relies heavily
on the Commentary of Goldsmith and Sykes, s supra, the central conclusion of
| which is rhat those formulations of the dormant Commerce Clause doctrine that
preclude all state regulation of lnternet Conduct are overbroad, Hecket S

approval of thls cent*al pnncnple is self- evrdent, even if the oplmon dtstlngurshed :

the rattonale in Amencan Libraries, rather than relecttng that case outnght the
Heckel court’s resolutlon of the dormant Commerce Clause issue assumed the
State’s ablltty to regulate the lnterret

Moreover, the comrnentary rehed upon by the heckel court illustrates why

many of the concerns expressed in American Libraries are based on incorrect
assumptions. These errors are especially telling in relation to Internet gambling.
) Fo: example the oommentary demonstrates the relative sase: by-which an
Internet business can determine the geographical location from which on-line

wagers are placed based on the internet protocol (IP) address of the computer
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used to place them. Goldsmith & Sykes, supra, at 810-1 1. Further, as the
commentary illustrates in extensive detail, “it is common for firms doing business
in the United States to incur costs learning about and complying with fifty state
regulations. . . . Absent a showing that the local reguiation is excessive under the
baiancing test, . .. there shouid be no further concern about inconsistent internet
regulations.” Goldsmith & Sykes, supra, at 823.

Here, the regulation is not excessive. lndeed,' it is worth giving special
‘attention to the fact that the prohibited conduct here at issue—the transmission of
. professional gambling information;—has been forbidden eince the. initial passage
of the Gambling Act in 1973. The initial act listed various ’technoiogies through
Whicn the transmission of gambling information was then prohibited, including
“telephone, telegraph, radio, [and] semaphore.” RCW 9.46.240. Rousso ‘does
not contend that transmission of gambiing information through these media
' unc:onstitutionaily impairs Congress S abiiify to regulate Pommerce

Instead, he,oeses his case ‘u i the idea’ th tthe in’remer asa technologicai
medium forltrensmih‘ing informatien is 50 novel that speciai ruies appiy to it,’
rendering unconstitutional any state law that subjects it ’[o reguiation Put biuntly,
this is a simplistic understanding of the technology at issue,v which, at its core,
performs precisely the same functions as the “telephone, telegraph, radio, [or]
eemaphore”—the transmission of information over distance—only does so more
quickly, cheaply, and-efficiently. ‘This being so, We-~deciine to follow those cases -
tha’r view the Internet as entirely off-limits to state regulation. Rather, the

question is whether the burdens on commerce that the regulation imposes are

-1 -



No. 61779-6-1/22

“clearly excessive” in relation to the interests that the regulation seeks to serve.

Ultimately, given the importénce of the State’s interests in protecting its
citizens from the ills associated with gambling, and the relatively small cost
imposed on out-of-state businesses by complying with the Gambling Act, RoUSso
has failed to meet his burden of showing that the Gamb‘ling Act is “clea}rly

excessive.”

- Affirmed. - _
\b/c»«/»& , /4 SRy
VA
WE CONCUR:

O Lk
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SUBSTITUTE SENATE BILL 6613

Passed Legislature - 2006 Regular Session
State of'Washington 59th Legislature 2006 Regular Session
By Senate Committee on Labor, Commerce, Research & Development

(originally sponsored by. Senators Prentice, Keiser, Kline, Rasmussen
and Shin)

' READ FIRST TIME 02/03/06.

AN ACT Relating to 1reaffirming and clarifying the prohibition

against internet and certain other interactive electronic or mechanical

devices to engage in gambling; amending RCW 9.46.240 and 67.70.040; and

creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW _SECTION. Sec.»l,_'It is the policy of this state to prohibit
all forms and ~means of gambling, except where <carefully and
specifically authorized and regulated. With the advent of the internet
and other technologies and means of communication that were not
contemplated when either the gambling act was enacted in 1973, or the
lottery commission was created in 1982, it is appropriate for this
legislature to reaffirm the policy prohibiting gambling that exploits

such new technologies.

Sec. 2. RCW 9;46]240'and 1991 ¢ 261 s 9 are each amended to read
as follows: ‘ '
Whoever knowingly transmits or receives gambling information by

telephone, telegraph, radio, semaphore, the internet,- a

telecommunications transmission system, or similar means, or knowingly

p. 1 SSB 6613.PL
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installs or maintains equipment for the transmission or receipt of
gambling information shall be guilty of a ((gress—misdemeanes)) class
C felony subject to the penalty set forth in RCW 9SA.20.021((+
PROV-EDED—HOWEVER—Fhat) ). However, this section shall not apply to
such information transmitted or received or equipment installed  or

maintained relating to activities authorized by this chapter or to any

act or acts in furtherance thereof when conducted in compliance with

the provisions of this_chapter and in accordance with the rules ((and

regutatiens)) adopted. ( (purswvant—therete)) under this chapter.

Sec. 3. RCW 67.70.040 and 1994 ¢ 218 s 4 are éach amended to read
as follows: - '

The commission shall have the power, and it shall be its duty:

(1) To ((premurgate—sueh)) adopt rules governing the establishment
and operation of a state lottery as it deems necessary and desirable in
order that such a lottery be initiated at the earliest feasible .and
practicable time, and in order that such lottery produce the maximum
amount of net revenues for the state consonant with the dignity of the
state and the general welfare of the people. Such rules shall include,
but shall not be limited to, the following:

' (a) The type of lotfery to be conducted which may include the

selling of tickets or shares, but such tickets or shares may not be

sold over the internet. The use of electronic or mechanical devices or

video terminals which allow for individual play against such devices or

terminals shall be prohibited. An affirmative vote of sixty percent of

both houses of the legislature is required before offering any game

allowing or requiring a plaver to become eligible for a prize or to

otherwise play any portion of the game by interacting with anv device

or terminal - involving - digital, video, or other electronic

representations of any game of chance, including scratch tickets, pull-

tabs, bingo, poker or other cards, dice, roulette, keno, or slot

machines. Approval of the legislature shall be required before

entering any agreement with other state lotteries to conduct shared
games; '
(b) The price, or prices, of tickets or shares in the lottery;

(c) The numbers and sizes of the prizes on the winning tickets or

"shares;
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(d) The manner of selecting the winning tickets or shares, except

as limited by (a) of this subsection;

(e) The manner and time of payment of prizes to the holder of
winning tickets or shares which, at the director's option, may be paid
in lump sum amounts or installments over a period of years;

(f) The frequency of the drawings or selections of winning tickets
or shares. Approval of the legislature is required before conducting
any on-line game in which the drawing or selection of winning tickets
occurs more frequently than once every twenty-four hours;

(g) Without limit as to number, the type or types of locations at
which tickets or shares may be sold;

(h) The method to be used in selling tickets or shares, except as

limited by (a) of this subsection;
(1) The 1licensing of agents to sell or distribute tickets or

shares, except that a person under the age of eighteen shall not be

licensed as an agent;

(jJ) The manner aﬁd amount of compensation, if any, to be paid
licensed sales  agents ~necessary to provide for the adequate
availability of tickets or shares to prospective buyers and for the
convenience of the public;

(k) The apportionmént of the total revenues accruing from the sale
of lottery tickets or shares and from all other sources among: (i) The
payment of prizes to the holders of winning tickets or shares, which
shall not be less thah forty-five percent of the gross annual revenue
from such lottery, (ii) transfers to the lottery administrative account
created by RCW 67;70.260, and (iii) transfer to the state's general
fund.  Transfers to the state general fund shall be made in compliance
with RCW 43.01.050;

(1) Such other matters necessary or desirable for the efficient and
economical operation and1administration of the lottery and for the

convenience of the purchasers of tickets or shares and the holders of

winning tickets. or shares.

(2) To ensure that in each place authorized to sell lottery tickets
or shares, on the back of the ticket or share, and in any advertising
or promotion there shall be conspicuously displaYed an estimate of the
probability of purchasing a winning ticket.

(3) To amend, repeal; or supplement any’such rules from time to

time as it deems necessary or desirable.
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(4) To advise and make recommendations to the director for the

operation and administration of the lottery.

--- END ---
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