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A IDENTITY OF F’ETITIONE_R

Alejandro Garcia-Salgado asks this Court to accept review,

pursuant to RAP 13.4, of the published decision of the Court of

Appeals in State v. Garcia-Salgado, _ Wn.App. _, 205 P.3d 914
(2009)'. -

B. OPINION BELOW

The Court of Appeals concluded the ﬁre-tﬁal collection of a
biological sample from a defendant is a search which must comport
with the warrant requirement of the Fourth Amendment qf the
United States Constitution and Article I, § 7 of the Washington
Constitution. However, the Court of Appeals concluded the warrant
require_ment was satisfied where: (1) tﬁe trial court authorized the -

- search by entering an order rather than a warrant; (2) the order did
not did contain a finding of probable cause, nor contai'n facts tﬁa’t
Would have supported it; and (3)vthe State’s request for the search
was ndt supported by a statement made under oath setting forth
the evidence it sought nor the basis tovbelieve why that evidence

would be found.

" Page cites are not yet available, thus Mr. Garcia-Salgado will cite to
the Westlaw page numbers. : :



C.  ISSUES PRESENTED -

1. The Fourth Amendment and Article |, § 7 of the
Washington Constitution both require that the taking of a biological
sample from a person accused of a crime is a search which must
be predicated on a search warrant issued upon a sworn statement
establishing probable cause to believe the search will lead to
evidence of the crime. Is the warrant requirement violated where:
(1) there is no statement under oath establishing probable case to
believe the ’gaking of a biological sample from Mr. Garcia-Salgado
Would yield evidence of the crime, and (2) there is no finding of
probably cause to support the search? | |

2. With respect to post-chargi'n‘g searches does CrR
4.7(b)(2) eliminate the requirement of a search warrant for
purposee of the “euthority of law” requirement of Article 1, §77?

3. In reviewing the adequacy of a search warrant on appeal,
rhay the reviewing court look beyond the face of the warrant and
affidavit to find facts that might have supported issuance of the
warrant?

4. Is the Court of Appeals’s opinion that “oath or affirmation”
requirement ie satisfied so long as the State has previqusly filed, in

support of the information_, an affidavit of probable cause to believe



a person has committed a crime, contrary to decisions of this Court ~
"and the Untied States Supreme Court?

'D. . SUMMARY OF THE CASE

Pablo Cruz-Guzman and his girlfriend Rachel Jerry, as well
“as their children, lived in a house owned by Ms. Jerry's mothér
Joylene Simrﬁons, along with Ms. Simmons’s two sons, daughter—
in-law, and two other daughters including P.H. 9/19/07 RP 29-30
One evening Mr. Cruz-Guzman invited his friend, Mr. Garcia-
Salgado, to the house where the two of them, along with Ms. Jérry
- and one of her brothers, Derrick, pl‘a‘yed dice and drank in the
garége. 9/20)07 RP 65; ‘While they were doing so, Ms. Simnﬁons |
and P.H. went to bed upstairs. |d. at 66.

At some point, Mf. Cruz-Guzman, left the house with Derrick
| and his wife to buy more beer.  9/20/07 RP 69-70. Before they
returned P.H. woke her mother. 9/_1 9/07 RP 29-30. P.H. testified
- she was half asleep when she noticed Mr. Garcia-Salgado enter
h‘er bedroom using a cell phone for light. 9/25/07 RP 58. P.H.
~ testified Mr. Garcia-Salgado removed her pants, got on fcop of her,
and that she could “feel his body against [her] body . . . in her 

private spot.” Id. 61.



Police respo‘nded to Ms. Simmons’s 911 call. 9/19/07 RP
79. Mr. Garcia-Salgado was'arrested and while at the Auburn
Police station made a statement that he had not had intercourse
with P.H. 9/19/07 RP 164.

M. Garcia-Salgado was charged with a single count 'o_f first
degree’rapé of a child, as well as p‘osséssion of cocaine, for drugs
found at the timé of his arrest. CP 1-5. |

Prior to trial the deputy prosecutor asked thé court to order
Mr. Garcia--Salgado to submit a biological. sample to permit DNA
testing. 3/23/07 RP 3. The depufy bros_ecufdr stated

.. .. There are DNA issues on the case. | have
confirmed with the lab, as of yesterday, they are in the
process of doing DNA testing on this case. There
were other tests that were already performed - -
presumptive test tests that were performed by the lab.
| have made sure someone has been assigned for
DNA analysis. -

The detective did not get a DNA swab from the
defendant. | have e-mailed defense counsel about
whether or not he is willing to help the detective
facilitate that or whether a motion needs to be set to
the defendant’s DNA swab for DNA testing.

3/23/07 RP 3. Because Mr. Garcia-Salgado objected, the motion
was continued. At that subsequent hearing the deputy prosecutor

stated A

It is typical for defense attorneys not to be ecstatic
about giving DNA of the client’s to the State. .. ..



However, despite this lack of enthusiasm, courts

regularly grant State permission to get such a sample in

the interest of justice.
3/27/07 RP 3. The trial court specifically ihquired whether the
samples obtéined from the victim had beeh tested to find DNA
other than the victim’s. Id. at 4. The State responded: “| believe -
the presumptive tests were done, and there was somethihg on
thém: | couldn’t say exactly what at this point in time.” Id. at 5.
Nowhere in thé unsworn statement of the deputy prosecutor was -
there menﬁon of genetic material having been found on the victim’s
" clothing. |

Over Mr. Garcia-Salgado’s objectioh, Id. Iat 4, the éourt
granted the State’s request. Id. at 5. Rather than determine
probable cause existed to issue a search warrant, the court merely
issued é‘n o'rder.findihg the‘meth_od of gathering the sample, a
cheek swab, was minimally intrusive. CP 6. The court’s ordér
similarly lacks any fi_n‘ding of probable cause, and instead provides

only:
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Technicians at the Washington State Patrol Crime
Laboratory subsequently testlﬁed at trial that DNA found in a small
“amount of semen on the underwear and shlrt P.H. was wearing

matched Mr. Garcia-Salgado’s. 9/20/07 RP 146-52

The jury convicted Mr. Garcia Salgado as charged. CP 63



E. ARGUMENT
THE COURT OF APPEALS OPINION IS DIRECTLY
CONTRARY TO WELL-ESTABLISHED CASELAW
OF THE UNITED STATES SUPREME COURT AND
BY PERMITTING WARRANTLESS SEARCHES IN
EVERY INSTANCE IN WHICH CHARGES HAVE
- BEENFILED PRESENTS A SUBSTANTIAL

- ‘CONSTITUTIONAL ISSUE '

" The Fourth Amendment provides “. . . no Warrants shall
issue but upon probable cause supported by Oath or affimiation ca
" Article |, § 7 provides “No person shall be disturbed in his private
affairs, or his home invaded, without authority of law.”

~ In the context of an intrusion of one’s body to collect a
biological sample, “the interests in human dignity and privacy which

‘the Fourth Amendment protects forbid any intrusion on the mere
chance that the desired evidence might be obtained.” Schmerber
v. California, 384 U.S. 757, 767, 86 S.Ct. 18_26, 16 L.Ed.2d 908
(1966). Instead, the Fourth Amendment requires “a clear
indication that in fact such evidence will be found.” Id.; State v.
Curran, 116 Wn.2d 174, 184, 804 P.2d 558 (1991).

The order in this case was not a warrant, was not premised
upon any judicial finding of probable cause, much less “a clear

indication that in fact such evidence will be found.” Further, the

order was not supported by a statement made under oath or



affirmation. The Court of Appeals opinion affirming the search
warranté review under RAP 13.4.

1. CrR 4.7 does not eliminate the warrant requirement. The

Court of Appeals concluded no search warrant was required in this

case because CrR 4.7 provides “the ‘authority of law’ to conduct

such a search.” Garcia-Salgado, at 2.
The warrant requirement is particularly important under the
Washington Constitution “as it is the warrant which provides

‘authority of law’ referenced therein.” State v. Ladson, 138 Wn.2d

343, 350, 979 P.2d 833 (1999) (citing Seattle v. MeS|an| 110.

Whn.2d 454, 457, 755 P.2d 775 (1988))

This court has never found that a statute requiring a.
procedure less than a search warrant or subpoena

- constitutes "authority of law' justifying an intrusion into

- the 'private affairs’ of its citizens. This defies the very
nature of our constitutional scheme and would set a
precedent of legislative deference that | am unwilling
to accept in our state's constitutional jurisprudence. It

~is the court, not the Legislature, that determines the
scope of our constitutional protections.”) (Citation and
footnotes omitted).

Ladson, 138 Wn.2d at 352, n. 3. Thus, CrR 4.7 cannot eliminate
the search warrant requirément.
‘Moreover it is clear for the language of the rule that it does

not. CrR 4.7(b)(2) provides in relevant part :



" Notwithstanding the initiation of judicial proceedings, and
subject to constitutional limitations, the court on motion
of the prosecuting attorney or the defendant may require or
allow the defendant to
’ &\}i) permit the taking of samples of or from the defendant's
blood, hair, and other materials of the defendant's body . . .
which involve no unreasonable intrusion thereof

(Emphasis added). By its very language the court rule requires the
taking of any sample from a defendant comport with constitutional
limitations rather than eliminate them. As set forth above, the

" Fourth Amendment and Article |, § 7 require a search warrant
based upon probable cause to justify the'taking of a biological

- sample for DNA testing

This Court should review the opinion of the Court of Appeals

that CrR 4.7 eliminates the warrant requirement.

2. The pretrial order in this case does not comply with the

neutral magistrate requirement and was not based upon a finding of

probable céuse. The Court of Appeals affirmed Mr. Garcia-
Salgado’s conviction concluding:

“All that is missing here | |s a specific finding by the trlal
court of probable cause.”

Garcia-Salgado, at 3. The court allowed that -“mor’e specific

findings would be helpful.” Far from simply being helpful, a finding



of probable cause by a neutral magistrate is a constitutional
directive.

This Court has said “a search warrant [may] be issued [only]

upon a determination of probable cause.” State v. Vickers, 148
Wn.2d 91, 108, 59 P.3d 58 (2002). This Court has said further,

in [a] probable cause context the trial court or
magistrate necessarily first must find whether the
information from these tips is sufficiently competent to
qualify as historical fact. See State v. Jackson, 102
Wash.2d 432, 436-43, 688 P.2d 136 (1984). Fact-.
finding on reliability and credibility is required. Id. On
such matters it makes sense for a magistrate or trial
judge to be afforded appropriate discretion on review.
Id. However, as described later in [Ornelas v.'United
States, 517 U.S. 690, 695, 116 S.Ct. 1657, 134
L.Ed.2d 911 (1996)] once the court makes this factual
determination, it then must decide the legal issue
whether the qualifying information as a whole
amounts to probable cause. As to this legal
“conclusion, de novo appellate review is necessary.

Ih re the Detention of Petersen, 145 Wn.2d 789'; 799‘-800, 42 P.3d
.952 (2002). Plainly a judiciél finding of probable cause is required.
~ Consistent with th.is constitutional mandate CrR 2.3(d) |
requires: - |

A search warrant may be issued only if the court
determines there is probable cause for the
issuance of a warrant. There must be an affidavit, a
document as provided in RCW 9A.72.085 or anylaw
amendatory thereto, or sworn testimony establishing
the grounds for issuing the warrant. The sworn
testimony may be an electronically recorded

10



telephonic statement. The recording or a duplication
of the recording shall be a part of the court record and
shall be transcribed if requested by a party if there is
a challenge to the validity of the warrant or if ordered

- by the court. The evidence in support of the finding of
probable cause shall be preserved and shall be
subject to constitutional limitations for such
determinations and may be hearsay in whole or in

- part. If the court finds that probable cause for the

~ issuance of a warrant exists, it shall issue a
warrant or direct an individual whom it authorizes for
such purpose to affix the court's signature to a
warrant identifying the property or person and naming
or describing the person, place or thing to be
searched. The court shall record a summary of any
addltlonal evidence on which it relles .....

Rather than merely a 'preferred or helpful alternative, the

issuing judge must‘in fact make a findipg of probable cause. The-
__ order in this case does not comply with the neutral magistrate
requirement}and was not based uppn a finding of pfobablé cause.

. T_he opinion of the Court of Appeals is pontrary to the clearly
settled constitutional juri‘spru‘dence of thié Court and the United
States Supreme Court. This Cpurt éhould accept review ‘pursuant
to RAP 13.4.

3. The order in this case does not comply with the “oath or

affirmation” requirement. The Court of‘AppeaIs concluded that the

affidavit of probable cause filed in support of the orlglnal

!nformatton satisfies the oath or afflrmatlon Garcia-Salgado, 205

11



P.3d 914n. 2. By the court’s logic whenever an affidavit of probable
céuse as been submitted all subsequent requests for a warra}nt will
| necéssaﬁ!y comply with the oatﬁ or affirmation requirement. |
Pursuant to the court’s holding once a person has been charged
with a crime and the State subsequently seeké to search fhat
.‘ .person’s'hdlme no additidnal statement is required té suppbrt that
i’equest for a warrant. Indeed, this is precisely What the Staté |
argued for in its reply brief, where the Sfate afgued:

There is simply no reason to-require a “warrant” once

~acriminal charge is filed: a neutral court has already

determined that there is probable cause to believe

that the defendant committed this crime, and can -

regulate discovery to determine whether further.

requests for discovery are reasonable.
Brie}]c of Respondent ét 13. Thus the State contends, because a
Warrant is not required: there ié no need that it be supported by a
sW_or_n stétement. id. |

The United State’s Supreme Court has said the e_xistence of
pr_ObabIe ca‘uée to believe a person has committed the offense,
which is the purpose of an affid‘avit of probable cause, IS not alone
sufficient to justify such a search; “the mere fact of a lawful arrest

does not end our inquiry.” Schmerber, 384 U.S. at 769. In fact,

Schmerber expressly requires an additional finding beyond simply

12



probable cause to believe a crime has beyond committed; “a clear
indication” that the desired evidence will be found. The state and

federal constitutions require this standard be met even after

charges hav}e. been filed. See, Staté v. Gregory, 158 Wn.2d 759,
820-25, 147 P.3d .1201 (2006) (discussing validity of blood draw
obtainéd puréua_nt to post-arrest séarch warrant). Thus, the Courf
of Appeals’vs' conélusion that the affidavit of vprobable Cauée satisfies
fhe “oath or affirmation” requirement is contrary to both Schmerber
and Gregory. ' |

. Beyond that, the Supreme Court.\hés concluded that where
an afﬁdavit is in#ufficient it cannot be rehabilitated by evidence
known by the‘afﬁant but not disclésed to the issuing magiétrate.

Whiteley v. Warden, 401 U.S. 560, 564, 91 S.Ct. 1031, 28 L.Ed.2d

306 (1971).2 “In reviewing a .probable cause determination the

information cohsidéred is that which was before the issuing

magistrate. State v. Remboldt, 64 Wn.App. 505, 509, 827 P.2d 282

(1992) (citing inter alia State v. Patterson, 83 Wn.2d 49, 55, 515

P.2d 496 (1973)). Thus, regardless of what facts may have been

2In Arizona v. Evans, 514 U.S. 1, 13-14, 115 S.Ct. 1185, 131 L.Ed.2d 34
(1995), the Court recognized the correctness of Whiteley's analysis finding a
-Fourth Amendment violation, the portion relevant to the present discussion, but
disagreed with its application of the exclusionary rule to that violation.

13



alleged in the affidavit of probable cause, that affidavit was not
submitted as part of the warrant reque'st in this case and cannot fill
the gaps in the State’s unsworn statement. | |
But that is what the Court of Appeals has done. Rather than
limit its review to either the face of the warrant or even the
- prosecthor*s unsworn statements made ivn support of its request for
the search, the Court of Appeals instead reviewed the entirety of
- the fecord to find thv'e missing facts to support probable cause. For
, instan.ce the court concluded the fact that P.H. and her fahily had
previously identified Mr. Qarcia-SaIgado woﬁld support.a finding of
probable cause to permit the search. .How_éver, that fact was not .
mentioned by the deputy prO'sec_Utor in her unsworn statement nor
does it appear on the'face of the order.
| In aﬁy event, the affidavit of probable does hot mention -
genetic tééting, does not mention that genetic material Was
recoveréd from vthe victim nor does it provide any basis to believe
such genetic material would be recovere;d. Further, contrary t_o the
requirement of Schmerber, the affidavit does not provide a “clear
indication” that a genetic sample from Mr. Garcia-Salgado would

yield evidence of a crime. The mere fact that probable cause |

14



existed to arrest and detain Mr. Garcia-Salgado, does not elimihate
the “oath or affirmation” requirement.

Theré is no statement ﬁade under oath, that allowed the trial
court to find the search, the phyéical intrgsion of Mr. Garcia-
Salgado’s body would yield evidence of the crime. The opinibn of
the Court of Appeals is contrary to Schmerber and presénts a

substantial constitutional issue.

-~ F. _ CONCLUSION

Because the opi‘nion of the-Court of Appeals is coritrary to
the clearly settled constitutionél jurisprudence of this Court and the
United AStat‘es}S‘uprém'e‘Court, this Court should accept review
pursuant to RAP 13.4.

Respectfully submitted this 13™ day of May, 2009.

GREGORYT. LINK — 25228
Washington Appellate Project — 91052

Attorney for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 60823-1-I

Respondent,
DIVISION ONE

V.
PUBLISHED OPINION

ALEJANDRO GARCIA-SALGADO,

Appellant. ) FILED: April 13, 2009

Grosse, J. — The collection of biological samples for DNA
(deoxyribonucleic acid) identification purposes may occur during discovery
under pertinent court rules that require obtaining a court order based on
probable cause. And, the record in this case provides ample factual support for
the trial court’s order. The trial court is affirmed.

FACTS

Alejandro Garcia-Salgado Was charged with first degree rape of a child for
raping 11-year-old P.H. on November 25, 2006." The State filed a sworn
certification for determination of probable cause in support of the charges.? Prior
to trial, the State moved for an order requiring Garoia-SaIgado to submit to a

| cheek swab for DNA testing.

~ Garcia-Salgado objected, and the court set that matter over for hearing

' Garcia-Salgado was also charged with a violation of the Uniform Controlled
Substances Act (VUCSA), RCW 69.50.4013, for possession of cocaine found
during a search incident to arrest. He pleaded guilty to that charge prior to his

trial for rape.
2 This formed the basis for the court’'s issuance of a warrant that the State

submitted in its request to supplement the record, which we granted.



No. 60823-1-1/ 2
the following week. At that hearing, the State informed the court that a rape kit
had been performed on P.H. The prosecutor indicated that she had spoken with
the lab technician personally and requested that a DNA analysis be performed.

Defense objected on the basis of Garcia-Salgado’s privacy interest,
arguing that the doctor who had examined P.H. “found no actual, physical
evidence of penile-vaginal penetration.” In responée, the State érgued that even
if there was no actual penetration, there still could have been DNA evidence left
in her vaginal area. The court inquired into whether the swabs were analyzed
to find DNA other than the alleged victim's. The prosecutor responded:

Your Honor, the way it works is: the lab does a presumptive test,

and then, based on the results of the presumptive test, determines

whether or not it's appropriate to take the next step, the most
expensive step, of doing a DNA test.

| believe the presumptive tests were done, and there was
something on them; | couldn’t say exactly what at this point in time.
The trial court found the DNA swab to be minimally intrusive andvordered the
taking of the sample under CrR 4.7(b)(2)(vi).
A jury subsequéntly found Garcia-Salgadé guilty of first degree rape of a
child as Charged. Garcia-Salgado appeals.
ANALYSIS

The taking of DNA constitutes a search and seizure under both the United

States and Washington State constitutions.® In State v. Gregory,* the .

Washington Supreme Court held that a court order issued pursuant to CrR

3 U.S. Const. amend IV; Wash. Const. art I, § 7.
4158 Wn.2d 759, 822, 147 P.3d 1201 (2006).
2.



No. 60823-1-1/3

4.7(b)(2)(vi) for a blood draw complies with the Fourth Amendment so long as it

is supported by probable cause. Citing the seminal case, Schmerber V.
California,® the Gregory court listed vthree requirements that need to be
established to determine whether a blood draw is reasonable: (1) there must be
a clear indication that in fact the desired evidence will be found; (2) the chosen
test must be reasonable; and (3) such test must be performed in a reasonable
manner.® Here, as in Gregory, Garcia-Salgado does not challenge the latter two
factors—only the first—that there is no indication that his DNA would be found.
Garcia-Salgado argues that the taking of the DNA was illegal because it
was a “warrantless search” and, therefore, the evidence obtained as a result
should‘have been suppréssed at trial. We disagree. There was evidence that
Garcia-Salgado raped P.H. and that his DNA information would match that
obtained from the victim's rape kit. The victim and several members of her
family identified Garcia-Salgado as the rapist. He was arrested as he tried to
flee the scene. A rape kit examination was performed on the victim within hours
of the crime in parf to obtain any potential DNA evidence. P.H.’s clothing was
tested by the forensic scientists and genetic material was discovered on the
clothing. The State sought Garcia-Salgado’s DNA for the particularized purpose
of comparing it with that found on P.H.’s clothing. This information coupled with
the prosecuting attorney’s representations to the court, was sufficient to
establish probable cause under the facts and circumstances of this case.

Garcia-Salgado argues that a separate search warrant is necessary in

5384 U.S. 757,86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966).

® Gregory, 158 Wn.2d at 822-23.
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this instance, because our courts have held that it is the warrant that provides
the “authority of law” to conduct such a search.” But here, the authority of law is
provided by CrR 4.7(b)(2), which provides:

Notwithstanding the initiation of judicial proceedings, and subject to

constitutional limitations, the court on motion of the prosecuting
attorney or the defendant, may require or allow the defendant to:

(vi) permit the taking of samples of or from the defendant's
blood, hair, and other materials of the defendant's body including
materials under the defendant's fingernails which involve no
unreasonable intrusion thereof.

All that is missing here is a specific finding by the trial court that there was
probable cause. It is clear from the record, however, that at the time the court
issued its CrR 4.7 order, it had been presented with sufficient evidence

demonstrating probable cause. While more specific findings would be helpful,

the court properly ordered the collection of a DNA sample from Garcia-Salgado.

G

The judgment and sentence is affirmed.

WE CONCUR:

7 State v. Ladsen, 138 Wn.2d 343, 350, 979 P.2d 833 (1999) (citing City of
Seattle v. Mesiani, 110 Wn.2d 454, 457, 755 P.2d 775 (1988)).
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