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A. SUMMARY OF ARGUMENT.

Mr. Meneses was convicted of two counts of felony
telephone harassment, six counts of gross misdemeanor telephone

harassment-and-twe-counts-of-intimidating-a-witness—|n-this—

appeal, Mr. Meneses contends thaf 1) the jury was not instructed
that the intent to harass, intimidate, or torment must be formed at
fhe initiation of the teléphone calls; 2) the “to convict” instructions
did not include the essential elemeht that the threats be “true
threats”; 3) there was insufficient gvidence to prove “true tHreats”;
4) there was insufficient evidence to prove Mr. Meneses acted with
the intent to harass, intimidate, or torment at the time the phone
calls were ‘initiated; 5) the trial court erred in refusing tQ instruct the
jury on lesser included offenses for thé witness intimidation
charges; 6) the jury insfruction defining “threat” did not ‘corhport with
the statutory definition of telephoné harassment; and 7) the
convictions in Counts Il .and lll, based on the same telephone ca.ll,>
violated the prohibition-against double jeopardy. These errors
require reversal of all conviétions.

B. ASSIGNMENTS OF ERROR.

1. The lery instructions were constitutionally deficient

because they failed to inform the jury that they had to find the



telephone calls were initiated with the intent to harass, intimidate,

or torment.

2. The “to convict” instructions were defective because they

did-notinclude-the-essential-element-that-the-threats-be—true
threats.”

3. The State presented insufficient evidence to prove true
threats.

4. The State presented insufficient evidence td prove Mr.
Meneses acted with the.intent to harass, intimidate, or torment at
the time the phone calls were initiated.

5. The trial court erred in not insfructing the jury regarding
the leséef included offenses of witness tampering and attempted
_withess intimidation as to the two charges of intimidating a witness.

6. For the gross misdemeanor telephone harassment
charges, the statute requires proof of a threat “to inflict injury,” but
the jury wés given a definition of “threat” that was much broader,
allowing them to convict based on threats other than threats to.
injure.

7. The convictions in Counts Il and Il based on the same

telephone call, violated the prohibition against double jeopardy.



C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR.

1. The jury must be informed of all elements necessary for

conviction. Here, the jury instructions failed to inform the jury that

*the—elefen‘d»a»r-}tls—in-ten-’t—te—ha.r-as-s,—i-r—1—’t-infl»id-a-te,—er—terr—ner‘.’r must-be
formed at the initiation of the telephohe céll. Does the failure to
instruct the jury on this required evlement necessitate reversal of the
convictions for telephone harassment? (Assignment of Error 1).

2. “To convict” instructions vmust include all essential
elements of the offense. Where a statute atterﬁpts to criminalize
pure speech by the use of a threat, both the federél and state
constitutions require that only “true threats” be proscribed. Here, all
te'n charges were based on pure speech: voice messages left on a
| telephone. Moreover, all ten charges included the making of a
threat as parf of the‘ charge. Proof of true threats, then, constituted -
an essential element of the offens‘e. Where nohe of the “to convict’
instructions listed true threats as an ,elem.ent necessary for
conviction, does this deficiency require reversal of all convictions?
(Assignment of Error 2).

3. A conviction for any of the ten charges against Mr.
Meneses required proof beyond a reasonable doubt thét the so-

called threats made were “true threats.” Must his convictions be



reversed where the State failed to-prove beyond a reasonable
doubt that he made “true threats™? (Assignment of Error 3).

4. A conviction for telephone harassment requires proof

beyond—a—reas-en-able—doubt—t—hat—t—he—defend'_a-n-t—m ade-the-telephone

call with the intent to harass, intimidate, orforment. Furthermore,
the State must prove beyond a reasonable doubt that the requisite
intent was formed at the time the phone call was.initiated. Must Mf.
Menesés’s convictions for telephone harassfnent be reversed
where the State failed to so prove beyond a reasonable doubt?
(Assignment of Error 4).

‘5. Regarding the two charges of intimidating a witness,
defense counsel offered instructions that would allow the jury to
consider the lesser included offenses of tampering with a witness, -
and attempted intimidating a witness. Did the trial court err in
refusing to instruct the jury on these lesser inéluded offenses?
(Assignment of Error 5). '

6. As charged against Mr. Meneses, the gross
misdemeanor telephone harassment charges required proof that
he threatened “to inflict injury.” However, Court’s Instruction No. 8
gave the jury a much broader definition of “threat” that allowed

them to convict based on threats other than threats to injure. This



was the only definition of threat given to the jury. Where the State
told the jury in closing argument that it could convict based on a
threat of physical confinement or restraint, was Mr. Meneses

prejudiced-by-the-instructional- errer—'?—(As,SIQnmer-it—ef—Error 6)-

7. Counts Il and Il both arose from the very same call (call
number one) made to Ms. Willis, and required the same intent to‘
intimidate. Aé charged and prosecuted, proof of the telephone
harassment charge in Count Ili alsb proved the charge of
intimidating a witness in Count II. Are the offenses the same suqh
- that a conviction for both violates the prohibition against double
jeopardy? A(Assignment of Error 7).

D. STATEMENT OF THE CASE.

Aridre Meneses has a son, Jaéoby (age seven), with Jamilla
“Willis. 9/26/07RP 19", Mr. Meneses and Ms. Willis split up several
years ago, and Ms. Willis currently lives with her boyfriend, Andre
Prim, their five-month-old baby, Elijah, and Jacoby.  9/26/07RP 19-
20. From Mérch until May of 2007, Mr. Meneses and Ms. Willis
were involved in a dispute over whether Mr. Meneses could have

visitation with Jacoby. 9/26/07RP 37.

' The Verbatim Report of Proceedings consists of several volumes and
wull be referred to by the date, followed by “RP” and the page number.



In the course of a different investigation, Jamila Willis
informed police thaf Mr. Meneses made numerous telephone calls

to her, leaving what she described as threatening messages on her

phone—9/26/07RP-12-22-23-—Ms-Willis-gave-police-access-to
these messages, and from them a police detective made a tape of
ten recorded phone messages. '9/26/07RP 23-24; Ex. 3. In the
various phone messages, Mr. Meneses expressed his frustration
and anger over Ms. Willis’s unwillingness to let him see his son.
Ex. 3. He used profanity and racial slurs, and made various so-
called threats, although he disputed at trial that they constituted
 “true threats.” Ex. 3.

Mr. Meneses was originally charged with one count of felony
telephbne harassment. CP 1. Before trial, the charges were
amended to add three additional counts of felony telephohe
harassmenf, four counts of (gross misdemeanor) telephone
harassment, and two counts of intimidating a witness. CP 30-34.
The deputy prosecuting attorney informed the court that the added
charges were all based on the original discovery. 9/13/07RP 2.

This is correct, as all ten charges were based on the messages left



by Mr. Meneses and placed on the single tape recording made by
the police detective.?

The jury ultimately found Mr. Meneses guilty on all ten

felony telephone harassment and guilty of the lesser included gross
misdemeanors of telephone harassment. CP 117-19, 125. The
trial cdurt sentenced Mr. Meneses to thirty months incarceration,
which éénstituted an éxcebtional sentence of less than the
étandard sentence rarige. The sentence_ Was based on the court’s
findings that Mr. Meneses’s actions were a continuing course of
cohduct, all charges were sufficiently factually connected, charges
were originally filed as a/single cbunt, Mr. Meneses should not be
‘penalized for exercisihg his right to go to trial, and the multiple

offense policy would result in an excessive sentence. CP 147-48;

2 The defense expressed a need to know which count in the amended
information related to what conduct, particularly since many of the charges were
alleged to have been committed on the same day. 9/24/07RP 11-12. The trial
court asked the deputy prosecuting attorney to so specify. 9/25/07RP 7. The
deputy prosecuting attorney explained the basis for the charges as follows: the
tape consists of ten recorded phone messages. Count | is based on call 2,
Counts Il and lil are based on call 1, Count IV is based on call 3, Count V is
based on call 4, Count VI is based on call 5, Count VIl is based on call 6, Count
Vil is based on call 7, Count IX is based on call 8, and Count X is based on call
10. 9/25/07RP 9-14. The deputy prosecuting attorney presented the same
information to the jury in her closing argument. 9/27/07RP 8-32.



12/14/07RP 19. This appeal of the convictions timely follows. CP
162.

E. ARGUMENT.

1—STATEVLILYBLAD-REQUIRES-REVERSAL-OF

- ALL TELEPHONE HARASSMENT
CONVICTIONS BECAUSE THE JURY WAS NOT
INSTRUCTED THAT MR. MENESES HAD TO
FORM THE SPECIFIC INTENT TO HARASS OR
INTIMIDATE AT THE TIME HE INITIATED THE
CALLS.

a. The jury must be informed of all necessary elements for

conviction. The burden is always upon the State to establish every
element of the crime charged by proof beyond a reasonable doubt.

In re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368

(1970); Uniied States Constitution, Fourteenth Amendment;
Washington Constitution, article 1, section 3. Accordingly, the trial
court must instruct the jury on every element of the crime. State v.
M; 101 Wn.2d 355, 358, 678 P.2d 798 (1984).

b. That the phone calls be initiated with the intent to harass,

intimidate, or torment'is an element of the crime of telephone

harassment. One element of the crime of telephone harassment

(RCW 9.61.230) is the intent to harass or intimidate at the time the

phone call is initiated. State v. Lilyblad, 163 Wn.2d 1, 13, 177 P.3d



686 (2008)° (“the crime of telephone harassment requires proof
that the defendant formed the intent to harass the victim at the time

the defendant initiates the call to the victim”). The court in Lilyblad

held—that—the—fa-ilu-re—te—ins—tr—uet—the—jur—y—on—th-is—eIement—ef—t—he—eri-me
constituted an error of constitutional magnitude that could be raised
for the first time on appeal. Id. at 5.

In Lilyblad, neither the definition of telephone harassment
nor the “to convict” instruction given to the jury defined when the
intent to harass must be formed.. The jury was given a se'parate :
instruction that “make a telephone call’ referred to the entire call
rather than the initiation of the call. Holding that the trial court
failed to properly instruct fhe jury as to an element of the crime, the
conviction waé reversed. Id. at'13.

Iﬁ the instant caée, the jury did nbt receive a separate
instruction about the meaning of “méke a telephone call.”

However, as in Lilyblad, neither the definition of telephone

® Prior to this decision, there was a split among the divisions in the Court
of Appeals. Division | held that the telephone harassment statute applied to a
caller who formed the intent to harass or intimidate “at any point” in a telephone
conversation. City of Redmond v. Burkhart, 99 Wn.App. 21, 991 P.2d 717
(2000). Division Il maintained that the intent to harass must be formed at the time
the defendant initiated the call. State v. Lilyblad, 134 Wn.App. 462, 140 P.3d 614
(2008).




harassment nor the to—convict instructions included the element
that Mr. Meneses must have formed the intent to harass or

intimidate at the time he initiated the calls. CP 71, 74-81. The

defense-offered-a-jury-instruction-which-stated-in-part:

You may find the defendant guilty of the greater
charge of harassment, with a threat to kill, only if you
find beyond a reasonable doubt that the defendant
made a true threat, and that the telephone call must
be initiated with the intent to harass, intimidate,
torment, or embarrass another person.

CP ‘VI114(emphasis added). The court declined to give the
requested instruction. As a result of the trial court’s ruling, nowhere
in any of the instructions was the jury informed that one elemént of
‘the crime of telephone harassment was the intent to harass, |

intimidate, or torment at the initiation of the phone call. CP 62-92.

c. The failure to so instruct the jury requires reversal of all

convictions for telephone harassment. The jury was not instructed

on every element of the crime as both the federal and state
constitutions require. ‘Rather, the jury was left to believe the
necessary intent could be formed at any time during-the call.
Because the jury instructions relieved the State from proving
beyond a reasonable doubt that Mr. Meneses had the specific

intent to harass or intimidate when he initiated the calls, all of his

10



convictions for telephone harassment (Counts I, Ill, IV = VI, and VIII

— X) must be reversed. Lilyblad, 163 Wn.2d at 13; see also Neder

v. United States, 527 U.S. 1, 18-19, 119 S.Ct. 1827, 144 L.Ed.2d

3-5—(—1—99~9—)—(—fa-i-I-u-re—te—in»s-t-ruet—en—ever—y—element—is-havrmless—on' ly-if

supported by uncontroverted evidence); State v. Brown, 147 Wn.2d
330, 339, 58 P.3d 889 (2002) (“An instruction that relieves the
State of its burden to prove every element of a crime requires
- automatic reversal”). |
2. THE “TO CONVICT” INSTRUCTIONS GIVEN TO

THE JURY WERE DEFECTIVE BECAUSE THEY

DID NOT INCLUDE THE ESSENTIAL ELEMENT

THAT THE THREATS BE “TRUE THREATS".

a. The "to convict” instruction must include all elements

essential for conviction. The due. process clause of the Fourteenth

Amendment requires the State to prove beyond a reasonable doubt

every element of the crime charged. State v. McCullum, 98 Wn.2d

484, 494, 656 P.2d 1064 (1983) (citing In re Winship, 397 U.S. at

364). An essential element of a crime is one that must be proven

to “establish the very illegality of the behavior.” State v. Johnson,

119 Wn.2d 143, 147, 829 P.2d 1078 (1992)(citing United States

v.Cina, 699 F.2d 853, 859 (7" Cir.), cert. denied, 464 U.S. 991

11



(1983)). An element need not be listed in the statute defining the
crime to be considered essential. Id.

Also required by principles of due process, the “to convict”

instruction-must-include-all-essential-elements-of-the_crime.—State

v. Emmanuel, 42 Wn.2d 799, 259 P.2d 845 (1953). The courtin
Emmanuel explained:

In effect, the judge furnished a yardstick by which the
jury were to measure the evidence in determining
appellant’s guilt or innocence of the crime charged.
The jury had a right to regard [the to-convict
instruction] as being a complete statement of the
elements of the crime charged. This instruction
purported to contain all essential elements, and the
jury were not required to search the other instructions
to see if another element alleged in the information
should have been added to those specified in [the to-
convict instruction].

Emmanuel, 42 Wn.2d at 819; see also State v. Mills, 154

Wn.2d 1,7, 109 P.3d 415 (2005) (“We generally adhere to the
principle that the “to convict” instruction must contain all elements
essential to the conviction”). Thé omission of an element from the
“to convic_;t” instruction is a manifest constitutional error that may be
raised for the first time on appeal. Mills, 154 Wn.2d at 6. The
adequacy of a challenged “to convict” jury instruction is to be

reviewed de novo on appeal. Id. at 7.

12



b. That the threat made was a “true threat” is an essential

element of all charges against Mr. Meneses and must be included

in the “to convict” instructions. The United States Constitution, First

Amendment-states-in-pertinent-part:—Congress-shall-make-no

law... abridging the freedom of speech.” What constitutes a
“threat” must be distinguished from what is constitutionally:

.protected' speech. Watts v. United States, 394 U.S. 705, 707, 89

S.Ct. 1399, 22 L.Ed.2d 664 (1969). Where a statute criminalizes
pure speech, a bfohibition against threats must be narrowly read as
’ )
prohibiting only “true threats” in order to pass constitutional muster.

State v. Kilburn, 151 Wn'.2d 36, 43, 84 P.3d 1215 (2004). A true

threat “must be a serious threat, and not just idle talk, joking or
puffery.” Id. at 46. A “true threat” is a statement made “in a context
or under such circumstances wherein a reasonable person wouid
foresee that the statement would be interpreted ... as a serious
expression.of intention to inflict bodily harm upon or take the life of”

another person. State v. J.M., 144 Wh.2d 472,478, 28 P.3d 720

(2001) (quoting United States v. Khorrami, 895 F.2d 1186 (7" Cir.

1990)).

In State v. Tellez, .141 Wn.App. 479, 170 P.3d (2007), the

Court of Appeals found that the telephone harassment statute muét
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be construed so as to proscribe only “true threats.” However, the}v
court also found that “true threat” was not an element, but, rather, a

“constitutional concept” that merely defined and limited the scope

of-the-essential-threat-element—ld—at-484-(citing-State-v—Johnston;
156 Wn.2d 355, 1.27 P.3d 707 (2006)).

The court’s reliance on Johnsfon forits decisioh in Tellez is
ﬁisplaéed. In Johnston, a bomb threat case, the Washington
Supreme Court reversed for failure to give a limiting instruction
defining “threat” in terms of “true threat.” Id. at 366. The Johnston
court was not asked to decide (nor did it consider) whether va “to-
convict’ instructi/on is inadéquate if it does not require the jury to
| find a true threat beyohd a reasonable doubt. And while Johnston
ne‘v'er explicitly stated that a true threat is an essential element of
the crime, it did refer to the instructional error as that “involving the
elements of a drime.” Id. at 364.

The basis.fdr all ten charges against Mr. Meneses was the
series of messages he left on Ms. Willis’s phone - - in other words,
pure speech. As charged, all ten Counté required that the State
prove a “threat.” CP 30-34. To prove any of the charges against
Mr. Meneses, the State was required to prove both the statutory

elements of the offense and that Mr. Meneses’s statements wére
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“true threats.” Kilburn, 151 Wn.2d at 54. Since the State had to
establish that Mr. Meneses made “true threats” in order to establish

that his conduct was illegal, proof of a “true threat” was an element

[ = s e of all eha»rges—aga-inst—Mr.—Méneses.—.—Joh~nvsen,—1—1»9 Whn-2d at\‘!47.

In Court’s Instruction No. ‘8, the trial court gave the jury a
definition of “threat” based on RCW 9A.04.110 with additional
language added to limit a threat to true threats. CP 72. The “true
threat”vlanguage was also included in the definition bf the crime of
telephone harassment. CP 71 (Court’s Instruction No. 7).
However, none of the “to convict” instructions limited “threat” to only
“true threats.” CP 74-81, 89—90._ The to-convict instrucﬁons were
defective because they failed to include the essential element of
“true threats” as an element that the State must prove beyond a
reasonable doubt.

c. The error resulting from the incomplete “to convict”

instructions requires reversal of all Mr. Meneses's convictions.

" A “to convict” instruction that does not “plainly, explicitly, and
correctly” state all the elements required for conviction is

“constitutionally defective.” State v. Smith, 131 Wn.2d 258, 263,

930 P.2d 917 (1997). In Brown, 147 Wn.2d at 339, the court noted .

that not every omission in a jury instruction relieves the State of its
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that not every omission in a jury instruction relieves the State of its
burden to prove each element of the crime charged, and it utilized

a harmless error analysis to determine whether reversal of a

con-vic—;tien—was—warranted.—U»nder—the—havrmIess-error—analysis-,—an—-— S
instructional error can be fouhd harmless only if, beyond a
reasonable doubt, “the error complained of did not contribute to the
 verdict obtained.” Id. at 341.

Although the jury was instructed regarding “true threats”, the
requirement that threats be limited to “true threats” was not
ihcluded in any gf the “to convict” instructions. The “to convict”
instructions purported to contain all the essential elements of the
crimes charged, and the jury had a right to regard thém as
| complete. Emmanuel, 42 Wn.2d at 819. The main issue at trial
was Whether Mr. Menéses made “true threats,” or whether his
words were mere puffery. The error in the to-convict instructions
went to the heart of the defense. - The error is not harmless and
requires reversal of all convictions. Emmanuel, 42 Wn.2d at.819;

Mills, 154 Wn.2d at 7; Smith, 131 Wn.2d at 265.
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3. THERE WAS INSUFFICIENT EVIDENCE TO
PROVE BEYOND A REASONABLE DOUBT
MR. MENESES MADE “TRUE THREATS,” A
NECESSARY ELEMENT FOR ALL OF THE
CHARGES.

a—The-State-must-prove-each-element-of-a-crime-beyond-a

reasonable doubt. The due process clauses of the federal and

~ state constitutions require that the State prove every element of a

crime beyond a reasonable doubt. Apprendi v. New Jersey, 530

U.S. 466, 476-77, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000); In re -
Winship, 397 U.S. at 364; U.S. Const. amends. 6, 14; Wash.
Const. art 1 §8§ 3, 21, 22. The test for determining the sufficiency -
of the evidence is whether, “after viewing the evidence in the light
rhost favorable to the prosecution, any fational trier of fact could

have found the essential elements of the crime beyond a

reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99

S.Ct. 2781, 61 L.Ed.2d 560 (1979); State v. Green, 94 Wn.2d 216,

221, 616 P.2d 628 (1980). The existence of a fact cannot rest

upon “guess; spchIation, or conjecture.” State v. Hutton, 7

Wn.App. 726, 728, 502 P.2d 1037 (1972).
In determining whether sufficient evidence of “true threats”
supports the verdict, the relevant question is “whether there is

sufficient evidence that a reasonable person in [the'defendant’s]
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position would foresee that his comments would be interpreted as a

serious statement of intent to inflict serious bodily injury or death.”

Kilburn, 151 Wn.2d. at 48; State v. Brown, 137 Wn.App. 587, 591,

154-P-3d-302-(2007)—Under-this-standard-whether-a-true-threat _
has been made is determined under.an objective standard that
focuses on the speaker. Kilburn, 151 Wn.2d at 44, State v.
Johnston, 156 Wn.2d,355, 364, 127 P.3d 707 (2006). A true threat
“must be a serious threat, and not just idle talk, joking or puffery.”

State v. Kilburn, 151 Wn.2d at 46.

Because the sufficiency of the evidence inquiry implicates
core First Amendment protection, the quective standard is “a
difficult standard to satisfy,” and én appellate court must
indépeﬁdently review the constitutionally critical facts in the record
that bear on the question of whether a true threat was made.
P_(llb_um 151 Wn.2d. at 53-54; Johnston, 156 Wn.2d at 365
(“whether a statement constitutes a true threat is a matter subject
to independent review”).”

b. The State failed to prove beyond a reasonable doubt that

Mr. Meneses made “true threats”. A reasonable person in Mr.

Meneses’s shbes would not foresee that Ms. Willis would take his

threats seriously given that he was prone to exaggeration and that
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he had not been taken seriously in the past. While the effect of the
“threat” upon the other person is not dispositive, the witnesses’
reaction is relevant because it tends to disprove the State’s claim

that the—eentext—ef—the—words—spéken—shOWS—t-hey—were—true—thvrea-ts.

M.r. Meneses began the very first call with the words, “you
might laugh.” Ex. 3 (call 1). He referred to himself as a gangster
and as being involved in the Piru FilipinoMafia multiple times. Ex.
3 (célls 1, 2; 6, 7, and 8). -However, Ms. Willis clearly did not take
these statements seriously. She testified that she was-in a
relationship. with Mr. Meneses for three years, had known him for
ten years, and to her knowledge he was hot involved in any Piru
Mafia. 9/26/07RP 21, 30.

When asked by the depUty prosecuting attorney whether
| ~ she took the comments by Mr. Meneses to be threats, Ms. Willis
answered “yes.” 9/26/07RP 40-42. However, she did not testify in
what way she felt threatened, and she never testified that she
seriously belieVe_d he was going to do the fhings he said in the
messages. When Mr. Meneses talked on the phone about “taking

matters into his own hands,” she was concerned he might slash her
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car tires,* or “knock on my door or something.” 9/26/07RP 44-45.
vMs. Willis agreed with defense counsel that Mr. Meneses was, at -

times, a “pathetic loser.” 9/26/07RP 30.

Mr—Prim-testified-at-trial-that-he-took-the-threats-seriously;
stating “we live in a time where you can’t not take statements that
are made seriously.” 9/26/07RP 53. He said over time, he had
come to take the comments by Mr. Meneses more seriously. |
9/26/07RP 64-65. Howéver, he admitted that when he initially gave '
a statement to the police detective, he said, "we really never havé
taken this stuff seriously.” 9/26/07RP 56, 63. Hé aléo admitted
telling the detective that Ms. Willis had “never takeh him seriously,
because he never follows through with things that he’s ever said or
done.” 9/26/07RP.57. Mr. Prim described to the detective that
when he and Mr. Meneses had disputes in the past that could have
potentially become physical, Mr. Meneses would run away.

9/26/07RP 67.

* Mr. Prim testified that back in 2003, Mr. Meneses had slashed his car
tires. 9/26/07RP 75-76.. When Deputy Mendez contacted him and Ms. Willis in
May of 2007 it was in part to investigate damage done to cars belonging to him
and Ms. Willis. He did not see who did the damage, but inferred it might be Mr.
Meneses. 9/26/07RP 77-80.
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c. The failure of the State to prove all elements of the

charge requires that all convictio'ns be reversed and dismissed with

prejudice. All'ten of the charges against Mr. Meneses required

proof-of-a-true-th re-at.—G-P%0-34.—A—rea~sen—a-ble—per-se n-in-Mr-

Meneses'’s position would not foresee that his comments would be
taken as more than “puffery.” Kilburn, 151 Wn.l2d at 46. Where
the evidence waé insufficient to prove that the threats made were
“true threats,” reversal of all coﬁnts is required,' and double

jeopardy prohibitsvre'trial. State v. Hickmah, 135 Wn.2d 97, 103,

954 P.2d 900 (1998); State v. Hardesty, 129 Wn.2d 303, 309, 915

P.2d 1080 (1996).

4. THERE WAS INSUFFICIENT EVIDENCE TO
PROVE BEYOND A REASONABLE DOUBT
THAT MR. MENESES ACTED WITH THE INTENT
TO HARASS, INTIMIDATE, OR TORMENT; OR
THAT SUCH INTENT WAS FORMED AT THE
TIME THE PHONE CALLS WERE INITIATED.

a. The State failed to prove beyond a reasonable doubt that

Mr. Meneses’s intent was to harass, intimidate, or torment. In

order to commit the crime of telephone harassment under RCW
9.61.230, the defendant must make a telephone call “with intent to
harass, intimidate, [or] torment any other person.” Ms. Willis

testified that for the two months prior to the pho'ne messages being
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left on her answering machine, she and Mr. Meneses were involved
in a dispute about whether or not he could have visits with his son.

9/26/07RP 37. ltis clear from listening to the tape of the phone

calls-that Mr—Meneses-was-upset-at-netbeing-allowed-to-see-his

son, and that his intent in calling was to convince her that he be

-able to do so. Ex. 3 (*l want to see my son that’s it” (call 1); “If

that's my son then let me be a father to my son” (call 3); “All | want
to do is see my son;’ (call 5); “I just wanna see my son” (call 5); “I
wanna see my éon this weekend before | take matters in my own
hands” (call 5); “l wanna see my son, | wanna see him right now,
okay” (call 6); “you better let me see my éon right now bitch” (call
8)). Mr. Meneses made the phone calls with the intent of being
allowed visitation with his son. The State did not prove beyond a
reasonable doubt that Mr. Meneses acted “with intent to harass, -
intimidate, [or] torment” as required by RCW 9.61.230.

b. The State failed to prove b'evond a reasonable doubt that

Mr. Meneses had the intent to harass, intimidate, or torment at the

initiation of each phone call. As previo'usly discussed, the charge

of Telephone Harassment requires proof that the requisité intent be
formed at the initiation of the phone call. Lilyblad, 163 Wn.2d at

13. In this case, even if this Court finds that Mr. Meneses made

22



the calls with the intent to harass, intimidate, or torment, the State
failed to present evidence as to when he formed such intent. For
example, in Count VI (based on call 5), Mr. Meneses begins the

_“Yeah,-Jamila,I’m-tired-of-you-playin-this

telephene—c;alI—by—sa-y-i-ng
little fuckin game okay. All | want to do is see my son ...". Ex. 3
(call 5). The State did not prove that Mr. Meneses iniﬁated each of
the'phone calls with the intent»to harass, intimidate, or torment.

"~ ¢. The failure of the State to prove all elements of the

" charge requires that all convictions for telephone harassment be

reversed and dismissed with prejudice. After viewing the evidence

in the light most favorable to the prosevcution, no.rational trier of fact
could have found the essential elements of telephone harassment

beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. at 319.

Where the evidence was insufficient to prove that Mr. Meneses
acted with the intent to.harass, intimidate, or torment; ‘and that such
intent was formed at the initiation of each of the phone calls,
reversal of all charges for both felony and gross misdemeanor
telephone harassment (.Counts [, 1, 1V, V, VI, VI, lX, and X) is
'required, and double jeopardy prohibits retrial. Hickman, 135

Whn.2d at 103; Hardesty, 129 Wn.2d at 309.
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5. THE TRIAL COURT ERRED IN REFUSING TO
INSTRUCT THE JURY ON THE LESSER
OFFENSES OF TAMPERING WITH A WITNESS
AND ATTEMPTED INTIMIDATION OF A
WITNESS, REQUIRING REVERSAL OF THE
CONVICTIONS FOR INTIMIDATING A WITNESS.

Mr. Meneses was charged by amended information with two
counts of intimidating‘a witness under RCW 9A.72.11 0. CP 30-34.
As charged in the amended ihformation, the State alleged that Mr.
Meneses, by use of a fhreat against Jémila V\<illis, acurrentor -
prbspective wifness, did knowingly attempt to induce that person
not to report information wh‘ich was relevant to a criminal
investigation.” CP 30-34 (Counts Il and VII). The definition of
“current or prospective withess” includes a “person whom the actor
has reason to believe may have information relevant to a criminal
investigation.” RCW 9A.72.110(3)(b)(iii). The jury was instructed
regarding this definition. CP 88 (Court’s Instruction no. 24).

At trial, the defense offered lesser included instructions for
witnhess tampéring. CP 103-05; 9/26/07RP 99-100. The charge of
tampering with a witness under RCW 9A.72.120, as applicable in
this case, provides that a person is guilty if he “attempts to induce”
a “person whom he or she has reason to believe may have

information relevant to a criminal investigaﬁon” to “withhold from a
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law enforcement agency information which he or she has relevant
to a criminal investigation.” Witness tampering differs from witness

intimidation in that it does not require the use of a threat.

The-defense-also-offered-a- jury instruction-regarding
attempted intimidation of a WItness. 9/26/07RP 99-100. “Criminal
attempt” is defined in RCW 9A.28.020(1): “A person is guilty of an

- attempt to commit a crime if, with intent to comrﬁit a specific crime,
he or she does any act which is a substantial step toward the
commission of that crime.”

The trial court refused to instruct the jury feg,ardihg bofh
tambering with a witness, and attempted intimidating a witness.
'9/26/07RP 100; 9/27/07RP 4. The trial court ruled that there was
not a factual basis tq find that only the proposed lesser offenses
took place. The court feasoned that the bnly basis for the witness
intimidation charges was a threat, and that the “jury is either going
to find there was a threat to induce 6r no conduct.” 9/26/07RP

100.°

® After asking defense counsel if he had any exceptions to the court’s
proposed instructions, the trial court reiterated that it was adhering to its earlier
ruling that lesser offense instructions for the witness intimidation charges were
not warranted. 9/27/07RP 3-4.
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The stahdard of appellate review depends on whether the
trial court’s refusal to give a jury instruction was based on a matter

of law or of fact. Where the trial court refuses to give a proposed

jury-instruction-based-on-a-factual-dispute;-the-decision-is-reviewed

under an abuse of discretion standard. State v. Walker, 136

~ Wn.2d 767, 771-72, 966 P.2d 883 (1998).

a. The jury should have been instructed regarding withess

tampering as a lesser included offense of witness intimidation.

Generally, an accused may only be convicted of offenses

contained in the indictment or infofmation. Schmuck v. United

§_ta_’te§, 489 U.S. 705, 717-18, 109 S.Ct. 2091, 103 L.Ed. 734
(1989). However, RCW 10.61.006 contains an exception. It
provides that “the defendant may be found guilty of an offense the
commission of which is necessarily included within that with which
he is charged in the indictment or informétion.” ..\/Vhere réquested,

a party is entitled to an instruction on a lesser included offense

- where: (1) each element of the lesser offense must necessarily be

proved to establish the greater offense as charged (legal prong);
and (2) the evidence in the case supports an inference that only the

lesser crime was committed (factual prong). State v. Bérlin, 133
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Wn.2d 541, 548, 947 P.2d 700 (1997); State v. Workman, 90

Whn.2d 443, 447-48, 584 P.2d 382 (1978).

A requested jury instruction on a lesser included offense

should-be-administered-“if-the-evidence-would-permit-ajury-to

rationally find a defendant guilty of the lesser offense and acquit

him df the greater.” State v. Warden, 133 Wn.2d 559, 563, 947

P.2d 708 (1997). Although affirmative evidence must support the
.issuance of the instruction, such evidence need not be produced by
the defendant. Rather, the trial court “must consider all of the |
evidence that is presented at trial when it is deciding whether or not

an instruction should be given.” State v. Fernandez-Medina, 141

Wn.2d 448, 456, 6 P.3d 1150 (2000); State v. McCIam, 69 Wn. -

App. 885, 889, 850 P.2d 1377, rev. denied, 122 Wn.2d 1021, 863

P.2d 1353 (1993); State v. Gostol, 92 Wn.App. 832, 838, 965 P.2d

1121 (1998). Finally, the appellate court is to view the supporting
evidence in the light most favorable to the party that requested the

instruction. Fernandez-Medina, 141 Wn.2d at 455-56.

Since the relevant portions of the witness tampering and
witness intimidation statutes are nearly identical except that withess
tampering does not include the use of a threat, the commission of

each element of witness tampering must necessarily be proved to
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establish the greater offense of withess intimidation (as charged).
Thus, the requested witness tampering'instruction satisfied the

legal prong of the Workman test.

With-regard-to-the-factual-prong;-evidence-was-produced

which would justify a reasonable person in concluding that only the
lesser offense of tampering with a witness had beén committed.

- Testimony frorﬁ Witnesses put into question whether the so-called
threats constituted true threats. Ms. Willis testified that she did not
t'ake Mr. Meneses’s comments regarding being involved in the
mafia seriously. 9/26/07RP 30. Mr. Prim told the police detective
that neither he nor Ms. Willis took Mr. Meneses’s statements
seriously, and that Mr. Menesés never followed through on his so-
called threats. 9/26/07RP 56-57, 87. Mr. Meneses'’s defense was
based largely on his position that the State had only proven mere
“puffery,” and not “true threats.” 9/27/07RP 36-37, 41-42, 44-46.

If the jury was not convinced beyond a reasonable doubt
tﬁat the so-called threats uttered by Mr. Meneses were “true
threats,” it would be appropriate for them to then consider the
lesser charge of witness tampering. Viewed in the light most
favorable to Mr. Meheses, the evidence supported the inference

that he was guilty of only withess tampering and not witness
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intimidation. The jury, as fact-finder, should have been allowed to
decide whether Mr. Meneses was guilty of intimidating a withess, or
whether he was only guilty of tampering with a witness.

b. The jury should have been instructed reqardind

attempted witness intimidation as a lesser included offense of

witness intimidation. Mr. Meneses was also entitled to a jury

instruction regarding the lesser crime of attempted intimidation of a
wifness; RCW 10.61.010 provides that “[u]pon the trial of an
indictment or information, the defendant may be convicted of the
crime charged therein, or of a lesser degree of the same crime, or_

of an attempt to commit the crime so charged.” (emphasis added).

An attempt to commit a crime consists of the following elements:
| 1) the intent to commit the crime; and 2) commission of an overt

act. State v. Christensen, 55 Wn.2d 490, 490-91, 348 P.2d 408

(1960). “[A]ln attempt to commit a crime is included in the crime

itself.” State v. Mannering, 150 Wn.2d 277, 284, 75 P.3d 961

(2003). The trial court agreed that an instruction for attempted
intimidating a witness was legally available, but held that it was not
warrahted under the facts of the case. 9/26/07RP 100. However,
such an instruction was factually warranted for the same reasons

that the withess tarhpering instruction was warranted.
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c. Failure to instruct the jury on witness tampering and

attempted witness intimidation prejudiced Mr. Meneses and_

requires reversal of his two convictions for intimidating a witness.

A defendant in a criminal case is entitled to have the jury fully
instructed on the defense theory of the case if there is evidence to

support that theory. Fernandez-Medina, 141 Wn.2d at 461-62;

State v. Redmond, 150 Wn.2d 489, 495, 78 P.2d 1001 (2003).

Since there was substantial evidence in the record which

affirmatively raised the inference that Mr. Meneses was guilty of
only witness tampering or attempted witness intimidation, and not
witness intimidation, the requestéd instructions should have been

given. Fernandez-Medina, 141 Wn.2d at 461-62; The failure of

the trial court to give the requested instructions constitutes
prejudicial error and requires reversal of the convictions in Counts Il

and VIl for intimidating a witness. Id. at 462; Redmond, 150 Wn.2d

at 495; State v. Williams, 132 Wn.2d 248, 260, 937 P.2d 1052

(1997).
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6. THE JURY INSTRUCTION DEFINING “THREAT"
WAS DEFECTIVE BECAUSE IT DID NOT
COMPORT WITH THE STATUTORY
DEFINITION OF TELEPHONE HARASSMENT.

a. The telephone harassment statute requires a threat “to

inflict injury.” but the jury was wrongly given a much broader

definition of “threat,” allowing them to convict based on threats

other than threats to injure. Parties are entitled to instructions that

properly instruct the jury on the applicable law, are not misleading,
and allow each party the oppor’tunity to argue their theory of the

case. State v. Redmond, 150 Wn.2d at 493.

Mr. Menesés was charged in Counts I, V, VI, and IX with
Telephone Harassment (gross misdemeanor) for allegedly
“threatening to inflict injury on the person or property of Jamila
Willis, or to any member of her family or household.” CP 30-34;
RCW 9.61.230(1)(c).

The State offered the following jury instruction defining
threat:

Threat means to communicate, diréctly or
indirectly, the intent:

To cause bodily injury in the future to the
person threatened or to any other person; or

To subject the person threatened or any other
person to physical confinement or restraint; or -

To do any other act which is intended to harm -
substantially the person threatened or another with
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respect to that person’s health, safety, business,

financial condition or personal relationships.

A To be a threat, a statement or act must occur

in a context or under such circumstances where a

reasonable person would foresee that the statement

or act would be interpreted as a serious expression of

intention to carry out the threat.

Suppl. CP _V(Su‘b. No. 113). The last paragraph of the
instruction was added to limit threats to “true threats.” The
remainder of the instruction was from WPIC 2.24 based on the
definition of threat in RCW 9A.04.110(27).

Defense counsel did not offer this instruction in its packet of
proposed jury instructions. CP 95-112. Rather, defense counsel
offered two alternate jury instructions defining a threat. CP 111,
112. Neither of these two proposed defense instructions contained
an overly broad definition of threat. HoweVer, the ftrial c_ourt did not
givé the defense proposed instructions, and instead used the

State’s version.. CP 72 (Court’s Instruction No. 8).

b. The use of Court's Instruction No. 8 relieved the State of

its burden to prove every element of telephone harassment beyond

a reasonable doubt. The State must prove all elements of the

charge beyond a reasonable doubt. In re Winship, 397 U.S. at

364; U.S. Const. amends. 6, 14; Wash. Const. art 1, §§ 3, 21, 22.
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Court’s Instruction No. 8 was the only definition of threat that
the jury received. CP 62-92. This definition is much broader than
the definition of threat in the telephone harassment statute, which
is limited to threats to kill (felony telephone hérassment) or threats
td inflict injury to persons or property (gross misdemeanor |
telephone harassment). RCW 9.61.230. The instruction was not
only inaccurate as to the teléphohé harassment charges, but given
its broad definition of “threat,” thé instruction made it easier for the
~ State to prove the charges. In this way, the use of Court’s
Instruction No. 8 relieved the State of its burden to prove an
essential element of the c'harge. If a jury instruction relieves the
State of its burden to prO\)en an element of the crime charged, the |
error is of constitutional magnitude and may be raised for the first

time oh_ appeal. State v. Stein, 144 Wn.2d 236, 240-41, 27 P.3d

184 (2001).

c. The error requires reversal of the telephone harassment

convictions in Counts lll, VI, and IX. An instructional error can be

* found harmless only if, beyond a reasonable doubt, “the error
complained of did not éontribute to the verdict obtained.” Brown,

147 Wn.2d at 341.
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In closing argument, the deputy prosecuting attorney
discussed the factual basis for Count lll, which was Mr. Meneses’s
comment to Ms. Willis in the first phone call, “I'll steal your baby.”
9/27/07RP 25. The prosecutor argued to the jury that Mr. Meneses
Was guilty in Count Ill because the definition of “threat” in Jury
Instruction Number 8 included threats of physical confinement or
restraint:

Now, you know from your‘jury instrUction number

eight that deals with a threat, that a threat to physical

confinement or restraint is considered a threat, and

for the defendant to call this mother and tell her that

he's going to steal her baby is, in fact, a threat.
9/27/07RP 25. Given that there .was no threat to  injure in this
phone call as required by RCW 9.61.230, the jury had no basis to
find Mr. Meneses guilty absent the defective instruction.

In Count VI, based on télephone call number five, Mr.
Meneses said to Ms. Willis, “This is the last time I'm gonna tell you.
| want to see my son this weekend before | take matters in my own
hands.” Ms. Willis testified that she believed Mr. Meneses “taking
matters into his own hands” meant that he might slash her tires or

“*knock on my door or something.” 9/26/07RP 44-45. Again, the

jury may have found a threat based on Court’s Instruction No. 8
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without finding a threat to injure persons or property as required by
the Telephone Harassment statute.

In Count IX, based én call number 8, Mr. Meneses said:
“You better let me see my son right now, bitch. 1 will not involve the
court. | will fucking solve this street gangster style, bitch. 1 will go
so far to ...take your fucking family, bitch.” This was hot a direct
threat to injure persons or property, andtl"ue jury may not havé SO
found, but may rather havé found a “threat” based on the definition
contained in the erroneous jury instruction.

The improper use of Court’s Instruction No. 8 for the
telephone harassment chargés was not harmless regarding Counts
11, V1, and IX, requiring reversal of those cohvictions.

7. THE CONVICTIONS IN COUNTS Il AND Il FOR

INTIMIDATING A WITNESS AND TELEPHONE

- HARASSMENT VIOLATED THE PROHIBITION
AGAINST DOUBLE JEOPARDY.

~S

a. The prohibition against double jeopardy prohibits multiple

convictions for the same offense. The double jeopardy clauses of
the Fifth Amendment to the United States Constitution® and Article -

[, section 9 of the Washington Constitution protect a criminal

® The Fifth Amendment double jeopardy clause applies to the states
through the Fourteenth Amendment. Benton v. Maryland, 395 U.S. 784, 787, 89
S. Ct. 2056, 23 L.Ed.2d 707 (1969).
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defendant from multiple convictions and punishments for the same

offense. Ball v. United States, 470 U.S. 856, 861, 105 S.Ct. 1668,

84 L.Ed.2d 740 (1985); State v. Bobic, 140 Wn.2d 250, 260, 996,

P.2d 610 (2000). The Washington Stafé double jeopardy clause
provideé the same scope of pfotection as does the federal double
jeopardy clause. Bobic, 140 Wn.2d at 260. A vi.olation'of the
prohibition against dou‘ble jeopardy is a manifest constitutional
. error that may be raised for thve first time on appeal. Id. at 257,
RAP 2.5(a). |

Where a defendant is charged with violating two sebarate
statutory provisions for a single act, courts must determine
whether, in light of legislative intent, the charged crimes constitute
the same offense. To answer this question, they look to “whether
each provision requires proof of a fact which the other does hot.”

‘Blockburger v. United States, 284 U.S. 299, 304, 52 S. Ct. 180, 76

L.Ed.2d 306 (1932); Inre Pers. Restraint of Orange, 152 Wn.2d

795, 817, 100 P.3d 291 (2004).
In determining whether proof of one offense also establishes
another charged‘ offense, the inquiry must focus on the offenses as

they WereAcharged and prosecuted in a given case, rather than a
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mere abstract comparison of statutory elements. Whalen v. United

States, 445 U.S. 684, 694, 100 S.Ct. 1432, 63 L.Ed.2d 715 (1980)

(defendant’s conviction for both rape and felony murder in the

commission of a rape violated the prohibition against double

| jéopardy, even though one could be guilty under the felony murder

statute without committing a rape); Orange, 152 Wn.2d at 818-19.
An alleged double jeopardy violation is reviewed de n'ovo..

State v. Knutson, 88 Wn.App. 677, 680, 946 P.2d 789 (1997). If

there is doubt as to the legislative intent, the rule of lenity requirés
the interpretation most favorable to the defendant. Whalen, 445
U.S. at 694.

~

b. Mr. Meneses'’s convictions for intimidating a witness in

count Il and telephone harassment in count Ill, as charged and

prosecuted, violated double jeopardy. The appropriate inquiry

focuses on whether the evidence to prove telephone harassment,
as charged and prosecuted, also proved the crime of intimidating a
witness, as charged and prosecuted. Orange, 152 ‘Wn.2d at 818.
The telephone harassment chargé in count lll alleged that
Mr. Meneses, “on or about May 4, 2007, with intent to harass,
intimidate, or torment another person, did make a telephone call to

Jamila Willis, threatening to inflict injury on the person or property
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of Jamila Willis, or to any member of her family or househdld.” CP
31. In Count Il, Mr. Meneses was charged with intimidating a
withess. The amended information alleged that Mr. Meneses, “on
or about May 4, 2007, by use of a threat against Jamila\ Wiilis, a
current or prospective witness, did knowingly attempt to induce that
person not to report information which was relevant to a criminal
investigation.” CP 31. The evidence offered by the State to prove
the telephone harassment charge consisted of the phone
messages Mr. Meneses left on Ms. Willis’s bhone. The same
evidence was used to establish the Charge of intimidating a witness
in Count Il. Counts Il and Il not only arose from the same incident

date, but were both based on the same phone call (call number

one) according to the deputy prosecuting attbrney. 9/25/07RP 9;
9/27/07RP 24, 29. Both charges required the same intent and both
alleged threats to the same person.

While it is true that the two crimes have différent statutory
elements, this is not a bar to finding that Mr. Meneses’s act

constitutes the same offense. United States v. Dixon, 509 U.S..

688, 113 S.Ct. 2849, 125 L..Ed.2d 556 (1993). In Dixon, the
defendant was originally charged with second-degree murder. |d.

at 691. He was released on bond with a cqndition that he not
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commit any criminal offense. Id. While awaiting trial, Dixon was
arrested on a drug charge (possessing cocaine with the intent to
distribute). Id. He was then foU_nd guilty of criminal contempt for
violating the court’s order. IM. at 691-92. The Court held that the
. subsequent prosécthion for the drug offense Was barred by double
jeopardy. Id. at 712. The crimes of criminal contempt and drug
possession clearly have complétely different statutory elements.
Nevertheless, since proof of the contempt charge valso proved the
drug charge, the offenses were the‘same. Id. at 699-700.
“Because Dixon's drug offense did not include any element not
contained in his previous contempt offense, his subsequent
prosecution violates the Double Jeopa_rdy'clause.” Id. at 700.
Here, proof of the telephone harassment charge also proved
the charge of intimidating a witnesé. It is irrelevant whether |
telephone harassment could be established without also proving
witness intimidation in another scenario. Whalen, 445 U.S. at 694.
The two offenses, as charged and pr'osec'u‘ted, constituted the
same offense and Mr. Meneses’s convictions on both Counts I
and Il violate the prohibition against double jeopardy. See
Orange, 152 Wn.2d at 820.(“The two crimes Were based on the

same shot directed at the same victim, and the evidence required
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to support the conviction for first degree attempted murder was
sufficient to convict Orange of first degree assaulf”).

c. The proper remedy is vacation of the conviction in Count

1 for intimidating a witness. Where, as here, two convictions

violate the prohibition against double jeopardy, the remedy is to
vacate the conviction for the offense that formed part of the proof

of the other offense. State v. Read, 100 Wn.App. 776, 792-93, 998

P.2d 897 (2000), aff'd. on other grounds, 147 Wn.2d 238, 53 P.3d

26 (2002). Accordingly, the conviction in:Count Il for Intimidating a
Witness (which formed part of the proof of Telephone Harassment)
must be vacated. |

F. CONCLUSION.

Reversal of all convictions is required where 1) the jury was
not iAnstructed that the intent to harass, intimidate, or torment must
be formed at the initiation of the telephone calls; 2) the “to convict”
instructions did not include the essential element that the threats be
“true threats”; 3) there was insufficient evidence to prove “true
threats”; 4) thére was insuffic‘ient evidence to prove Mr. Meneses
acted with the intent to harass, intimidate, or torment at the time the
phone calls were initiéted; 5) the trial court erred in refusing to

instruct the jury on lesser included offenses for the witness
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intimidation charges; 6) the jury definition of “threat” did not
comport with the statutory definition of Telephone Harassment; and
7) the convictions in Counts Il and lll, based on the same

telephone call, violated the prohibition against double jeopardy.

DATED this 25th day of June, 2008.
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