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A. Identity of Petitioner .
Ravmond. Martinez,

[Name] asks this court to accept review: of the decision
designated in Part B of this motion. . »

B. Decision
[Statement of the decision or parts of decision petitioner wants reviewed, the court entering.or filing
the decision, the date entered or filed, and the date and a description of any order granting or denying
motions made after the decision such as a motion for reconsideration.] ' :
Please review Court of Appeals Statement of '"Because the
court does.not have jurisdiction to consider tHiS SuUccissive,
untimely petition, 1t 1s dismissed. fited May 1372009 :
Urder stating Instructions for—review—of thatOrdermay

. oty —be—obtained by fitins—a Metion for Discrectionay

Review —in tha Washington Supreme Court in the above

referenced case,

Also, please reveiw statement of "under 10.73.140, this
court lacks jurisdiztion to consider a success petition.
that raises issues that were or c¢ould have been raifsedin
a Prior p=ritTion uniess the peritiomer—shows good—cause
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A copy of the

decision [and trial court memorandum opinion] is in the Appendix,

C. Issues Presented for Review
[Define the isspes which the court is asked to decide if review is granted.]

equirements of RCW 10.73.7100

Doés Petitioner meet the r
(1)(2), and (4)7 '

_Does Petitioner show good cause why he did not raise these
issues before? The issue of deadly weapon that is.

_Ts Petitioner's Petition both untimely and successive?
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D. Statement of the Case )
[The statement should be brief and contam only material relevant to the motion.]

Petitioner, Ravmond Martinez, moves this court for. grantlng
his motion for relief from judgment and sentence Undet

AT T

CrR Rule 7.8(c)(2) and 1s not barred accordimg to RCW
T0.73.100, STATE v. GOLDEN, Ti2—Wndpp 685—4+F=
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Further, Since Petitioner was mnot represented by am attorney
for his first personal restraint petitiom,trecoztd—rnot

He neLa to tire successive petitionr—rule—while-his second

k)CL.LL.LULl o_huw gCGd»J'z‘”QD 1‘\‘7 nn171\7 discaovered evidence that
could not be raised in pither direct appeal or the first
Petition because the Petitioner is and has been untrained’
in the law and is not-a lawyer. The issue now raise 1n this
second Petition could not have bezen discovered eéven with

dllegent efforts sooner.
PERSONAL.: RESTRATNT OF PERKINS, 143 Wn.2d 261, 19 P.3d 1027 (2001)

E. Argument Why Revxew Should Be Accepted c
[The argument should be short and concise and supported by authonty ] (Please se2 PRP)

PptitionsrAs reveiw should be accepted because he clearly
meets the exceptlon undar RCW 10 73.100(1)(2)&(4). Starting
with No. (1)In Petitioner's eye' S, it is newly discovered
evidence, that the definition of armed with = dezdiy—weapon"

Within TiFst degree burghary has—ea—standard—reguirement +to
meet—im ordsr—toestablish—thetrue—definition of the meaning
afirgi-degres burglary. (2) The conviction statute

i 2N
[ [ = — Lo o

was unconstitution when thHe defendant was charged and tried
by a jury that was never given any instruction at all-regarding the
correct and true definition of "armed with a deadly weapon as used in
the first degree burglary charge he was dealt. Ihis rallure toInstruction
v1oiated the Uerendant 3 Klgnt o DusProcessXIV—Amendment;—US—CONST.
(3 The STATE'Sfaiture—+to provideDPefendantbPue Process—onthis issue,
entially, and clearly establishes insufficient: evidence. by lack of

es
F. Conclusion
er information causing prejudice towards-Defendant. and
[SE“Ethe“ﬂ“fsomﬁgﬂgg erng“mdf consequently causing an unfair trial g =o.
verdict.

T_Raymond Martinez, Pro se Petltloner, pray that the wisdom of this
Court will homor the relief respectfully due under all related statutes,
rules,. and laws of authority to do 50, undér the State of washimngton,
and/or the United states Constitiom. '

DATED this // ™ dayof JiNE. .20 O9.

4

Respectfully s niif%

o LN

"’Petltlon)ar/ s ’)

APPENDIX
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COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON

In the Matter of the Personal Restraint ) 27949-9-111
of: )
) 2184
RAYMOND MARTINEZ, ) ORDER DISMISSING PERSONAL
) RESTRAINT PETITION
Petitioner. )
)

Raymond Martinez seeks relief from personal restraint imposed in his 2004 Grant
County conviction of first degree burglary, third degree malicious mischief, obstructing a
law enforcement officer, and resisting arrest. On appeal, this court affirmed on all counts
except the third degree malicious mischief, which it reduced to a misdemeanor. State v.
Martinez, 2006 WL 954047 (Wash. App. Div. 3). This court dismissed his first personal
restraint petition in August 2007. See In re Pers. Restraint of Martinez, Order
Dismissing Personal Restraint Petition, No. 25942-1-III (certificate of finality filed
9/10/07). Mr. Martinez filed a CtR 7.8 motion for relief from judgment in Grant County
Superior Court on March 13, 2009. The motion was transferred to this court for

consideration as a personal restraint petition. CrR 7.8(c)(2).
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PRP of Martinez

In this, his second personal restraint petition, Mr. Martinez contends the evidence
is insufficient to show that he was armed with a deadly weapon as required in the charge
of first degree burglary. His petition is both untimely and suéccssive.

A petition filed more than one year after the judgment and sentence is untimely
under RCW 10.73.090(1) unless the judgment and sentence is invalid on its face, the
court lacked competent jurisdiction over the matter, or the petition is based solely on one
or more of the exceptions set forth in RCW 10.73.100(1) — (6). These exceptions
include: (1) the petitioner has newly discovered evidence; (2) the conviction statute was
unconstitutional; (3) the conviction violated double jeopardy; (4) the petitioner pleaded
not guilty and the evidence was insufficient to support conviction; (5) the sentence
exceeded the court’s jurisdiction; or (6) there was a significant intervening change in the
law material to the conviction or sentence. RCW 10.73.100.

Mr. Martinez filed this petition more than one year after the certificate of finality
on his prior petition. His judgment and sentence is valid on its face and he does not
challenge the jurisdiction of the court or argue that any RCW 10.73.100 exceptions apply.

Moreover, under RCW 10.73.140, this court lacks jurisdiction to consider a
successive petition that raises issues that were or could have been raised in a prior
petition unless the petitioner shows good cause why he did not raise these issﬁes before.
In re Pers. Restraint of VanDelft, 158 Wn.2d 731, 737-38, 147 P.3d 573 (2006). To

establish good cause, the petitioner must show that an objective impediment external to
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the defense prevented him from raising the issues earlier. State v. Crumpton, 90 Wn.
App. 297, 302-03, 952 P.2d 1100 (1998) (analogizing to the definition of good cause in
RCW 10.95.040(2)). Mr. Martinez offers no explanation why he did not raise the deadly
weapon issue on appeal or in the first petition.

Because the court does not have jurisdiction to consider this successive, untimely
petition, it is dismissed. VanDelft, 158 Wn.2d at 737-38; RCW 10.73.090; RAP
16.11(b). The court also denies his request for appointment of counsel. In re Pers.
Restraint of Gentry, 137 Wn.2d 378, 390, 972 P.2d 1250 (1999); RCW 10.73.150.

DATED: May 13, 2009

LMz AT
KEVIN M. KORSMO
ACTING CHIEF JUDGE




