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* REPLY ARGUMENT.

1. Motion To Strike MaftersUnsupported By The
- Record. : '

" The City moves to strike that poﬁioh- of the Respondent’s brief that
is unsupported by the record. RAP 10.7 allows the court to strike materiai |
not supported by references to the record under RAP 10.3.! The}
‘requirements of follc\)wing RAP 10.3 éﬁd citing to the record are not mere
! f.orrnaliitiées.2

The Respondent ha-sinclude;d in his response informatidn .in

'Footnote 11 pertaining to a previous writ appl-icatio.n to Judge Carey that
Was denied. . The Respondént also argues, without aﬁy proof \iNhatsoeyer,‘

: that the writ decision in the case ét bar likely contains a typégraphical :

- error that othervﬁse would render the writ decision in issue consistent with
the prior wfit"decision. HOW¢Vér, that prior writ apﬁlication pertained to an
' issue that was _decided ﬁﬁder a different legal arialysié fhan the case at bar. |
The prior writ is not part of the record in this case, and any information

~ pertaining to it shouid be stricken from this record.

! State v. Leach, 113 Wn. 2d 679, 782 P. 2d 552 (1989).
2 Lawson v. Boeing Co., 58 Wn. App. 261, 792 P. 2d 545 (1990).



2. Contrary To The Respondent’s Argument, The
Trial Court Acted Illegally When It Suppressed

Evidence Under A Court Rule In Which
Suppression Of Evidence Is Not A Remedy.

A supefior court may grant a writ of review on if a lower tribunal
.exc‘eeded its jurisdiction or acted illegélly, and there is no appeal or
adequaté remedy at la\;v.3 The Respondent argues that the trial court did
nc;t act illegally when it intérpreted CrRLJ 8.3(b) to include suppression of
evidence asa remedy because evidentiary decisions are discretionary i;vith
atrial court. A trial judge's ruling on the admissibility of evidénce.is
reviewed for abuse of discretion. However, when a trial coﬁr_tbruling is
b'ascdvlon a mistaken intérprefatiolrl- of law, this court may Vacéte the
décision 6r remand to the trial court for recqnsideration under the correct
standard.* Applying the rulés of statutory construction as articulated in
Appellént’s opening brief, it is clear that fhe trial judge suppresseti
evidencg pursuant to a misfaken iriterpretatign of CrRLJ 8.3(b). Applying |
the analysis as contained in Appellant’s opening brief,.this constituted an

‘ illegal act.

3 Seattle v. Keene, 108 Wn. App. 630,- 634,31 P.3d 1234 (2001).
4 Seattle v. Clark-Munoz, 152 Wn. 2d 39, 44, 93 P. 3fd 141 (2004).



3. Appellaht Was Not Required To Seek A RALJ 2.2
Ruling Because The Prosecution Could Proceed

Without The Evidence At Issue. . -

The Respondent also argUés that the City was required to seek a
RALJ 2.2 ruling by the trial court prior to seeking a writ of review, citing
State v. Campbell.’ The Respondenf completely misinterprets Cam?bell.
.In Campbell, the defeﬁdant was charged With a violation of the
" Uniform Controlled Sﬁbsténces Act involving possession of m’arij-uana
with intent to manufacﬁue or'.deljiver. The Stéte‘ filed a ‘notice of appeal
- after the trial COllI:t granted a motion to suppress all evidenc¢ (*;onﬁscaté\:d
by thfc"police.’ On‘a_pp’eal, the defeﬁdant argued pursuant to CAROA
14(8)(5)6 that the appellate court had no jurisdiétion‘ to hear the case ‘
.becaﬁse‘ the rule‘did not apply‘to all orders subpressingl evidence. The
 state argﬁed that the ogder ovf the trial judge effectively abated the
’ prosécutioﬁ. ‘The Supreme Court‘agreed, and in doing‘svo disﬁnguishéd the “

types of case that-could be appealed with the cases where a writ of

> 85 Wn 2d 199, 532 P.2d 618 (1975)
8 RALJ 2.2(c)(2) contains similar operative language The
CAROA 14(8) provides:
In criminal cases the state may appeal, upon g1v1ng the
same notice as is required of other parties, when the error complined of i is

based on the following:
ok ok

(5) Any order which in effect abates or determines the -
action, or discontinues the same, otherwise than by a verdict or judgment



certiorari is appropriate:

In considering under which circumstances CAROA
14(8)(5) permits the state to appeal, a critical distinction
must be drawn between a suppression order which, in the
mind of the state, makes further prosecution unfeasible, and
an order, which clearly on its face, supported by the record,
effectively abates or otherwise determines the action. The
Tatter deals with the impartial opinion of the trial judge,
while the former is predicated merely on the opinion of the
state, to which the defense and the trial court might well
differ. We do not deviate from our rule that jurisdiction
cannot be fashioned upon the resolution of conflicting '
expert opinions. As these and other cases of this court
point out, the state’s sole remedy in such a situation is to

- file for a writ of certio_rari.7 '

(Citations omitted, emphasis added). The Court th'en,v \&ent on to hold that
an appeai is availéble when it is apparent in th'e order that an action is
effectivély abated.® |

“‘ In the case below, th_e order does not effec‘cively abate t\he' City’s
cése, and-'thgs the.only availab.léremec»ly undef Campbell is a writ of -
review. |

4. Case Law Does Not Support Respondent’s Argument That
Suppression Of Evidence Is A Remedy Under CrRLJ

- 8.3(b).

The Reépondent argués that the trial court acted within its

discretion in misinterpreting CrRLJ 8.3(b). The Respondent relieson a

of not guilty; A
785 Wn. 2d at 202..



‘few cases that suggest in dicta that suppression of evidence is an
appropriate remedy~ for governméntal misconduct, however the
.Respondent ignores the fact that in none of those cases was evid'ence‘
actually suppressed pursﬁant to CrRLJ 8.3(b). E

| In City of Seattle v. Orwick’, the Supreme Court addressed
whether dismissal of a prosecution was the proper remédy f;)r ‘denial of a
v' defendant’s right of access to counsel when tﬁe defendant suffered no
prejudice from the denial. In hqlding that the di_smissali.of the case against -
Orwig waé unwar‘fanted,‘ the‘Court-v.vent on to state that “[d]ismissal is also
unwarrqnted in cases where suppression of eyidence may eliminate |
whgtéver prejudice isrcaused >by an infringemeﬁt of the right of acce;vs to
counsez.f"“) (Emphasis added). The Orwick court did not hold that
suppressién o_f evidence was a re_niedy under CrRLJ 8.3(b). |

Again, in State v. Marks", the Supreme Court appliéd the .
reason_irig established in Orwick in reversing a trial court .order dismissing
_e;vidcnce ébtained pufsuant to /an illegal search. In hélding that
“[d]ismiséai is unwarranted in cases Whe;re suppressibn of evidence may - |

eliminate whatever prejudice is caused by governmental misconduct” the

8

Id
9113 Wn.2d 823, 784 P. 2d 161 (1989)
10714, at 831.



Cdurt proceeded to hold that the remedy for a Fourth Amendment
violation was suppression.'? The Court did not hold that suppression was
a remedy antiéipated by CrRLJ 8.3(b). -

The Respondent alsd rel.ies on State v Kruger” in arguing that
suppressioﬁ is a remedy under CrRLJ ' 8.3(b). Here again the Respondent
corﬁpletely mjsstates the holding of the cése. Iﬂ adopting the holdirigs of -
Orwick 'andbMarks, the Court held that“‘dismis/sal is unwafranted in cases
where suppression of evidencé masf elir_niﬁate whatever prejudice is caused
by the infringemeﬁt of the'right of access to couns_el.”14 A |

Finally, the Respondent.argués that State v. Busiél d reafﬁrrhs that
ava}ilability of suppression of e\}icience as a remedy under CrRLJ 8.3'(‘t‘)).>
Again, the» Respondent is incorrect. -In Busig, the defendant moved in 'th¢
trial court to suppress evidénce of an ﬁnlawful search under CrRLJ 3.6. |
On appeal, the defehdant also contended that her case should have been
diémis_sed under CrR 8.3(.b)/fcl)r go{/ernmental miscor'ld‘uct.'16 The Court of

: _‘Appeals,_ Division’ Three, in rioting fhaf the defendant had suffered no

‘ prejudice és a result of any‘ alleged misconduct, stated in dicta that “neither

11114 Wn. 2d 724, 790 P. 2d 138.

214, at730. ' ,
13116 Wn. 2d 135, 803 P. 2d 305 (1991).
Y14, at 310.

15119 Wn. App. 381, 81 P. 3d 143 (2003).



\dismissal nor suppression éf evidence under CrR 8.3(b) was jus‘dﬁe'd”.17
The court did not hold that suppression .\.Nas a-r.emedy under the? rule.

. The courts in the. abo've cases found suppress.ion Qf evidence as a
remedy lunder a legal basis other than CrRLJ 8.3(b). This, coupled with
the rules of statutory con_structioﬁ, is afﬁrmgtion that while s'uppression of .
evidenc.:e ma_yvbe appropriated for Constitutional }Vi’c.)lations, itisnota |
- remedy under CrRLJ 8.3(b).

B The Superior Court properly found that the trial court ctn_nmittéd
a clear error of law. However, in denyi‘ng thé Plaintiff's Petition for a Writ
of Review, the ‘Superior‘ Cqﬁrt. effectivel'y saﬁctioned the action of the trial
. court despite the ciear legal error. Suppression of evidence under CrRLJ ‘
, 83 is not sﬁpported by aﬁy case law in this state. This court should
rémand this case back to Sﬁperior Court to grant the Writ of Reviéw and |

reverse the written ruling of the trial court suppfessing evidence.

)

16 14 at 390.

714



Respectfully submitted this 17 day of September, 2008

THOMAS A. CARR

SEATTLE CITY ATTORNEY
[ g, '

Mary E. LynchU
Assistant City Attorney
WSBA #18981
Attorney for Plaintiff
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' REPLY ARGUMENT.

1. . Motion To _Strike Matfers-Unsupported By The
Record. : .

The City moves to s;crike that porﬁon of the Respoﬁdent_’s brief that
is unsuppdrtcd by the record. RAP 10.7 aliows the court to strike météfial -
~not suéported by references to the record under RAP 10..3.'1 The '
: fequirements of following RAP 10.3 énd citing to the record are not mere
formalities.”

‘. The Respondent has inpluded in his response information in
Fbotnqte 11 pertaining to a previous writ application to J udge Carey thét
was denied. The Respondent also argues, without ;amy proof whatsoever,
that ﬁhe writ decision in the case at bar likely coﬁtains é typographical
error that othngise would felj.der the \‘;vr'itdecision 1n issue consistent with
the prior writ decision. However, that prior writ applicatibn bertained to an
issﬁe that was decided ﬁnder_ a diffefent legal analysis fhan ‘the case; at bar.
The prior writ is not part of the record 1n this case, and any iﬁformati’on

pertaining to it should be stricken from this record.

! State v. Leach, 113 Wn. 2d 679, 782 P. 2d 552 (1989). ‘
2 Lawsonv. Boeing Co., 58 Wn. App. 261, 792 P. 2d 545 (1990).



2. Contfagx To The Respondent’s Argunient, The
Trial Court Acted Illegally When It Suppressed

Evidence Under A Court Rule In Which
Suppression Of Evidence Is Not A Remedy.

A superior ceurt may grant a wrlt ‘of reviev;f on‘if a lower tribunal
exceeded its( jurisdiction or acted illegally, and there is no eppeal or
’ adequate remedy at la\év.3 The Respondent argﬁes_ that tﬁe trial court did
not acf illegally when it interpreted CrRLJ 8;3(b) to include suppression of
o evidence as a remedy because eVidentiafy decisions are discretionary with
a trial court. A trial judge’s ruling on the admissibilityjef evidence is B
rev1ewed for abuse of discretion. However, when a trial court ruhng is
| based on a mistaken interpretation of law, this coﬁrt may vacate the
decision or remand to the triel court for recen51derat10n under the correct
'standard Applymg the rules of statutory constructlon as articulated in
Appellant’s opemng brief, it is clear that the trlal Judge suppressed
evidence pursuant to a mlstaken 1nterpretet10n of CIRLJ 8.3(b). Applying
the analysis as contained in App‘ell‘abnt’s opening brief, this. constituted an

illegal act.

3 Seattle v. Keene, 108 Wn. App. 630,634, 31 P. 3d 1234 (2001).
* Seattle v. Clark-Munoz, 152 Wn. 2d 39, 44, 93 P. 3fd 141 (2004).



3. Appellant Was Not Required To Seek A RALJ 2.2
) Ruling Because The Prosecution Could Proceed

Without The Evidence At Issue.

The Respondent also argues that the City was required to seek a
RALJ 2.2 ruling by the trial court prior to seeking abwrit of reviei%'; citing
State v. '_Campbell.5 \ The Respondedt completely misinterprets Cqmpbell.
_In Campbe‘ll, ;che defendarﬁ was charged with a violation of the |
‘Uniform Controllled' Subsfances Act involving possession of m‘arij‘ua.ma |
with intent to manufacture of deliver,' The state filed a .no‘dce of appeal -
after the trial court granfed e motion to suppress all evidence’ confiscated.
by the police. On appeal, the defendant argued pursuant to CAROA '
14(8)(5)6.that the appellate court had nol juris_dic’don to hear the case ‘
because the rule d1d not apply te aiz orders suppressing evidence. The
state ergh_ed that the order of the trial judge effectively abated the
- prosecution. "The Supreme Court agreed, and in doing so distinguished the -

types of _cése that-could be appealed with the cases where a writ of

585 Wn. 2d 199, 532 P. 2d 618 (1975).
8 RALJ 2.2(c)(2) contains similar operative language. The
CAROA 14(8) provides:

In criminal cases the state may appeal, upon giving the
same notice as is required of other. parues when the error comphned of i is
3 based on the following:

ok %

(5) Any order which in effect abates or determines the _
action, or discontinues the same, otherwise than by a verdict or judgment '



certiorari is appropriate:

In considering under which circumstances CAROA
14(8)(5) permits the state to appeal, a critical distinction
- - must be drawn between a suppression order which, in the
- mind of the state, makes further prosecution unfeasible, and
an order, which clearly on its face, supported by the record, -
effectively' abates or otherwise determines the action. The
latter deals with the impartial opinion of the trial judge,
while the former is predicated merely on the opinion of the
* state, to which the defense and the trial court might well
differ. We do not deviate from our rule that jurisdiction
cannot be fashioned upon the resolution of conflicting
expert opinions. As these and other cases of this court
point out, the state’s sole remedy in such a situation is to
file for a writ of certiorari.” '

. (Citations omitted, emphasis added). The Court fh@n went on to hold that
an appeal is available when it is apparent in fh’e ordér‘that an.actioﬁ is
gffectively abated.® | "

_A In the case below, the order does not efféctively abate ‘the City’s:
case, and thﬁs tﬁg bnly available femedy under .C_am'pbell is é writ of
review. N

4. Case Law Does th Support Respondent’s Argument That
Suppression Of Evidence Is A Remedy Under CljRLJ '

8.3(b).

The Reépondent argues that the trial court acted within its

discretion in misinterpreting CrRLJ 8.3(b). The Respondent relies on a

of not guilty.
785 Wn. 2d at 202.



few cases that suggest in drcta that suppression of evidence is an
appronriateremedy t'or governmental misconduct, however the

' ‘Respondent ignores the fact tlrat in none of those cases wae evidence .
actually supnressed ’purjsnant to CrRLJ 8.5(b).

' In City of Sé’(rttle v. Orwick’, the Snprerne Court addressed
whether dismissal of a: pro.secution was the proper rernedy for denial of a
defentlant’s nght of access to counsel when the defendant suffered no .
preJudlce from the denial. In holdlng that the dismissal of the case against
vOrw1g Was unwarranted, the Court went on to state thet ‘[d]ismissal is also
- unwarranted in cases where suppression of evidence may elimiriate
wheterfer prejudiee is caused by an infringement of the right of access to
._ counsel.”' (Emphasis added). The Orwick cdnrt did not hold tnat
sn'ppression of evidence was _a'remedy~ untier CrRLJ 8.3(b).

Ag.ain,’ in‘ Sraté V. Marksl ! the éupreme Court epplied the .
_reasonjng esteiblisherl in Crwick in reversi'ng a trial court order dismissing
' evidenee vobtained,pursuan't to an z;llegal search. In holeling. that
-.“[d]ismissal is unwarranted in cases where suppression of ev.idence may

_ eliminate whatever prejudice is caused by governmental misconduct” the

‘8

Id
? 113 Wn.2d 823, 784 P.2d 161 (1989)
10714 at 831.



Court proceeded to hold that the remedy for a Fourth Amendment
| violation was suppréssion.12 The Court did not hold that suppfession was
a remedy anticipatéd by CrRLJ 8.3(b). |
| The Respondent also rel.ies on State v. Kruger1 3 in arguing that
) sup.pr‘es'sion is a.rerriedy under CrRLY 8.3(b). Here again the Responderfc ,
| co’mplefely misstates the holding of the case. Iﬁ adopting the holdings of
Orwick and Marks, the Court held that ‘;dismissal is unwarranted in cases
where suppression of evidence may elimihﬁte whatever prejﬁdiée is caused
.By the infrz'ngement of th,e-right of access to counsel.”14
Finally, the Respondenf argues that State v. Busig'® reaffirms that
ﬁailability of éuppressioﬁ of evidence'_as a remedy under CrRLJ 8.3(b)..
Again, the Respondent 1s incorrect. In BuSig, the defendaﬁt moved in the
trial court to suppress evidence of an unlawful search under CrRLJ 3.6.
./On appeal, the defendant also contended'that her c_ase; should have been
dismis:'sed under CrR 8.3(5) for go{/emmental misc/onduct.16 - The Court of

Appeals, Division Three, in hoting that the defendant had suffered no

. prejudice as a result of any alleged misconduct, stated in dicta that “neither

' 114 Wn. 2d 724, 790 P. 2d 138.
21d,at730. ,
13116 Wn. 2d 135, 803 P. 2d 305 (1991).
414, at 310. ' :
15119 Wn. App. 381, 81 P. 3d 143 (2003).



 dismissal nor suppression of evi.dlence' under CrR 8.3@)' was justified”.!”’
The court did not hold thét suppression was a remedy'ﬁnder th(? rule:

_The courts in the, abo.\/e cases founa suppression pf evidence as a
remedy under a legall'basis pther'than CrRLJ 8.3(b). This,.‘éoupled vwith ,
the rules of statutory cpnstruction, is affirmation that while sﬁppression Qf
-evidenpé may be appropriated for Constitutional_ vi/iolations, itisnota
' remedy under CtRLJ 8.3(b). |

The Superior Court properly found that the trial qdurt ¢ommitted :

a clear error of law. However, in dénying the Plaintiff's Petition for a Writ
of Re\.fie‘w, the Superior Court effectivel'ytsanc';ion.e.d the actipn of fhe trial
C(?urt despite.thAe clear legal érror. Suppreésion of evidence under CrRLI -
8.3 is:rllot supported by any case law_in this state. This court should |
remand thié case back to Supérior Court to grant the Wﬁt of Review and

reverse the written ruling of the trial court suppressing evidence.

16 714 at 390.

. 17Id
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