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IS5US PRESENTED

CDOES THE POLICY OF SCJ 0 DENY BARNED BARLY
RELEASE CREDITS TO PRESENTENCE OFFENDERS
VIOLATE RCW 9.92.151, AND THE EQUAL
PROTECTION CLAUSE OF QUR SYATE AND FEDERAL
CONSTITUTIONS?
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_I- IDENTITY OF PARTY

Teddy Glenn Talléy; Petioner, vpro se; does hereby reply
to the Response of the Department of Corrections Response
to Motion for Discretionary Review.

II - FACTS RELEVANT TO REVIEW

Petitioner accepts as sccurate the facts as set fortb in

the Department's Response to Motion for Discretionary Review.

III - STATEMENT OF THE CASE

Talley spent 518 days.ﬁn the Sksmanie County Jail (SCJ)
prior to being sentenced to 123-months confinement on second
deqree'murder.
80T certified 516 deys time actually served, and zero (0)
days “"esrned early relesse" time. (good-time) because Talley
was held the entire time in presentence detention.

SCJ has & blanket policy of not certifying earned early
relesse credits for presentence incsrcerstion periods, becauvse
those offenders are unable to participate in work programs

dve to their status as pre-~trial inmates.

IV - COURT OF APPEALS DECISION

Division II stated that "Washington Courts have upheld the
authority of county Jjeils to grant earned early releasse
credits to pre-sentence inmates at rates lower than the

rates spplicable to inmetes in the custody of the Department."

{Citing In re Personal Restraint of Fogle, 128 Wn 2d 56,

63, 904 P28 722 (1995); In re Perscnol Restraint of Croméenes,

72 Wn Bdpp 353, 358, 864 p2d 423 (1993)] slip-op at p. 2.
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Utilizing this reasoning, Division II granted the petition
in regyard to the two days of actual incarcerstion time served,

but denied the petitﬁon with respect to the good-time claims

and equal protection. [See SLip-op at p. 2; Bppendix I,

Response of Department].
The decision of Division II failed to address that part

of RCW 9.92.151 which requires that "[alny program established

pursuept to this section shall allow an offender to éarn

earlt relesse credits for presentence incarceration....”

8CJ's policy violates both the statutory mendate, and the
constitutional prohibition ageinst disparate treatmwent.

¥ ~ EBSUE:.M

BN

Argument

RCW 9.92.151, provides in relevant part:
"... the sentence of 2 prisoner confined in s
county Jpil facility for a felony, gross-
misdemeanocr, or misdemeanor conviction mey
be reduced by earned relesse credits in
accordance with procedures thet shall be
developed and premulgsbed by the correc-
tionel agency having jurisdiction. Any
pregram established pursusnt to this

section shall allow an offender to earn
early relesse credits for presentence
incarceration...."

(My emphais)

5.1 811 parties agree that the foregoing is the correct governing

statute. However, the parties (and Division II) differ
as to its interpretation and application in the pfesent
matter. The Court of Appeals sided with the Department,
and reasoned that becavse the statute provides that the
sentence "way be reduced by early release credits,..."

no liberty interest attached in the earning of any specific
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amount of credits - or-the.acruel of any at all, and cited

Fogle and Cromeenes (supra) as suvpporting this proposition.

‘However, those matters are easily distinguishible from

the present coase.

The issves presented in Fogle was whether the County Jails
could authorize "good-time" credits at rates other than
those suthorized by the department. There, as now, the
governing statutes authorize the correctional agency having
Jurisdiction to develop the procedures by which inmates
can eérn the'prjvjleqed.credjts. The procedures in place
were found toe be constitutionally adeguete becauvse they
applied egqually to ell inmates, and provided for credit
for presentence incarceration at & reote of 15% and 30%
[depending on whether the inmetes esrned trustee status];
Fogle, 128 Wn 2d at 63.
Petitioner does not dispute that SCJT bes the right to grant
earned release credits at rates other thap provided by
the Department. This includes the rigbt not to provide
earned time credits at all. However, pursvant to the pro-
visions of RCW 9.92.151, "[alpy program establisbed pur=:
svant to this pection sball allow an offender to esrn early
releese credits for presentence incerceration.”
Tt is uvndisputed by respondénts thaﬁ SCJ provides earned
early release credits to all other offenders, and only
denies the credits for presentence incarceration periods.
DOBS RCW 5.92.151 AUTHORTZE SC3 TO DENY ANY TNMATE

BARNED EARLY RELEASE CREDITS FOR PRESNTENCE PERIODS
OF TNCARCERATION?
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Statutory construction begins by reading the text of the
statute or statvtes involved; if the language is vnembig-

vous, a court is to rely solely on the statutory langusge

- when construing the ststute. State v. Roggenksmp, 153

Wn 2d 614, 106 P3d 196 (2005).

The primary goal of statutory jnterpretation.is to ascer-
tain.énd give effect to the legislature's intent and pur-
pose, which is done by considering the statute as » whbole,
giving effect to all that the leqjslatufe bhas said, and

by using related statutes to belp identify the legislative’

intent ewbodied in the provision in guestion. Department

of Labor and Industries v. Gongyin, 154 wWn 23 38 (2005).
Statutes sbould be construed so that no part of the statutory
scheme ig rendered superfluous or mesningless. State ex

rel Evergreen Freedom Foundation v. Weshington Educ. a3ss'n,

140 wWn 24 615, 992 pP2d 602 (2000).
The plain and unambiquous language of RCW 9.92.151 requires

thot "Any program esteblished pursvant to this section

shall allow an offender to earn releasse credits for presentence

incarceration."

Respondent 1s correct that.the atatute grants the cowunty
jeils the authority to determine whether, and at what rate,’
earned early félease credits sre to be provided to offenders.
However, ANY program that is established MUST/SHALL provide
earned relesse credits for presentence detention.

Tt is undisputed that SCJ has an earned early release proqrém.

However, that orogrem discriminstes agsinst presentence
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offenders, by denying them earned release credits for time
spent in presentence detention.

PETITIONER Wa5s DENIED EQUAL PROTECTION

OF THE LAWS BY WHE BLANKET DENIAL OF

BARNED RELEASE CREDITS FOR PRESENTENCE

TNCARCERATION TIME
Hapal protection requires that persons similarly situvated
receive like trestment." Fogle, 128 Wn 2d at 62, citing
In re Mots, 114 Wn,26 465, 473, 788 P2d 538 (1990). Inter-
mediste scutiny is the standard that this court bas held

is applicable to a challenge regarding the denial of earned

released credits to presentence detainees. Id.

The Mota court went on  to provide that the state there.
had failed to establish & substantiel interest in denying
presentence detainees any earned release credit. Fogle,
svpra, citing Mote, 114 Wn 28 at 473. The facts suvrround-
ing Mota are not distjnqujshjble from the facts of the
present case. There is po justifisble basis for denying
presentence offenders earned ealry release credits to their
sentence. THe Department's assertions to the contrary
netwithstanding.

V1 — CONCLUSTONDS

RCW 9.92.151 requires that if » county Jjail implements

an earned early release time program at.its facility, then
that program "shall allow an offender to earn early release
credits for presentence incerceration.”

The use of the word shell is mendatory, and SCJ has no

discretion in its implementation. See In re Cebaw, 12873
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wp 2d 138, 866 P2c 8 {1994).

5CT hass a blanket poljéy Of denying presentence offenders
earned esrly release credits, while providing postfsentencjnq
credits to otber offenders.

This blanket policy violates both fhe statutory mendate

of RUW 9.92.151, as well as the constitutional proscription
against disparste treatment. Mota, supra: Fogle, svpre.

Based upon the foregoing facts and argument, this court
should sccept review of this motter to distinguish the

facts of this cese from those presented in Fogle.

Respectfully submitted on this 15tb day of December, 2009.

Lk, 5 %gé

Teddy G]égn Talley
" Petitioner, pro se

i

I, Teddy Telley, certify that I meiled a true and correct
copy of the foregoing to all parties or their counsel ob
this /£, day of December; 2009.
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