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INTRODUCTION

The issues in this case do not warrant review by the

Washington Supreme Court.

STATEMENT OF THE CASE

On September 10, 2001, Alizon Veit drove her manual

transmission Mercedes westbound downhill towards the Pine Street

railroad crossing near the Bellingham waterfront.' The weather was

clear and the roadway was dry.? The approach to the crossing was

marked with no fewer than seven warning signs and devices placed

there by the City of Bellingham (“City™) to direct motorists’ attention

to the tracks:

*

*

a round “RxR” sign;
an-“X” with lines painted on the street;

- a crossbuck sign (black-and-white, X-shaped sign that

read “RAILROAD CROSSING™),
a smaller sign that said “2 TRACKS”;

- a sign that said “NO STOPPING ON TRACKS;”

a “STOP” sign; and

' Veit v. Burlington Northern Santa Fe Corp., 207 P.3d 1282, 1283 (Wn. Ct. App. 2009)
(attached in Appendix below); CP 2075; RP 595-96.

% Veit, 207 P.3d at 1285; CP 2094,




»  painted pavement markings including a crossbuck and a
stop line.? :

Ms. Veit was reportedly listening to classical music as she
approachéd the crossing.’

A northbound BNSF train was also approaching.’ It was
blasting its whistle Iptld and long and had Begun blowing a quarter-
mile befqre the crossing.® As Veit arrived at the stop bat, she made a
“Célifornia’? stop.” The oncoming train continued to blow ifs
whistle.®

Veit, who wés described by frivcnds and former co-workers as
an unskilled driver, rolled through the stop bar and stop sign and
seemed to panic when she saw the train.’ An eyewitness testified that

Veit “appeared confused by the actions of the car,” which looked

3 Veit, 207 P.3d at 1283-84; CP 2241-47; see also RP 244, 467, 512.
1 Veir at 1284; CP 2078.

$ Veit at 1284; RP 1213,

§ Veit at 1284; RP 528, 1196-97.

? Veit at 1284; RP 595-96.

¢ Veir at 1284; RP 1193.

9 Veir at 1286 (“Wilder said that Veit was ‘a terrible driver,’ ‘Wilder testified that after
Veit's husband died, he had to help Veit back her car out of the driveway because
otherwise ‘she would always go in the bushes.””); RP 595-96.
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like it was jerking.'® The car eventually stopped on the tracks,
directly in the train’s path." |

| Percipienf Witnesses. confirmed that the train was traveling at
20 mph on Class 3 track, half the 40 mph federal speed limit. "2 Only
the conjecture of Veit’s hired expert s‘uggested the train traveled
faster thaﬁ 20 mph (train allegedly traveled between 25.7 mph and
33.2 mph)‘.13 ) | . |

Although the engineer threw the train into emergt;ncy stop

before the crossing, he was unable to stop the train before reaching
Veit’s vehicle.' The locomotive pushed Veit’s car approximately
150 feet down the track and off to the side, Where the police and

emergency responders found the car—in third gear.'®

' Veir, 207 P.3d at 1285; RP 596.
" Veir at 1285: RP 524-25,

12 Veir at 1283--86, RP 529, 1202-03; CP 1898; see 49 C.F.R. § 213.9. Veit’s
contention to this Court that “[a]s of August 25, 2006, it was undisputed that the BNSF
train was going faster than 29.5 miph at the time of the accident” is false. Veit
 acknowledged in her own appellate brief that “BNSF fold the Bellingham Police
investigating the nccident that . . . the train was traveling af 20 mph «af the tine of
the accident.” Brief of Appellant p. 8 (emphasis added). ‘

1 Veit at 1286; RP 763.
1 Veit at 1284; RP 1204-05.
'S Veir at 1284; CP 2078,




_Several years lIater, Veit filed suit againét BNSE, its engineer
Michael Burks, and the City of Bellingham.'® The City settled with
* Veit before trial, and Burks was dismissed on summary judgment."”
Thus, at trial, BNSF was the sole remaining defendant. After
approximately three weeks of testimony and argufnéﬁt, the jury
found that BNST was not negligent.'® Veit appealed, arguing 34
separate assignments of error.' Tﬁe court of appeals affirmed the
jury’s verdié_t and entry of judgment in favor of BNSF von June 1,
20(‘)9.20 |

Veit éubsequently petitioned fbr review by this honorable
court.?! The petitibn centers around two legal issues: the train_speed
limit and Véit’sbontributory negligence. Neither justifies further

review by this Court.

16 CP2351-2373.

Y Veit at 1285; CP 691-94.

18 Veit .at 1285, 1287; CP 138-140.
15 See Brief of Appellant.

® Vejt at 1286.

2 Technically, of course, the petition was filed by Mr., Nelson, Veit’s guardian, but as
Veit is the party in interest, this Answer treats Veit herself as the Petitioner.
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REASONS WHY REVIEW SHOULD BE DENIED
RAP 13.4(b) states that discretionaly review will be accepted
by the Washington Supreme Court only:

(1)  If the decision of the Court of Appeals is in
conflict with a decision of the Washington
. Supreme Coutt;

(2) If the decision of the Court of Appeals isin
conflict with another decision of the Court of
Appeals; '

(3) If a significant question of law under the
Constitution of the State of Washington or of the
United States is involved; or _ '

4) If the petition involves an issue of substantial
p
public interest that should be determined by the

Supreme Court.

Veit’s petition fails to meet any of these considerations.




- 1. The court of appeals decision is not in conflict with
any decision of this Court or any other Washington
court of appeals.

A, Courts addressing the issue uniformly agree with the
court of appeals that the federal train speed limits found
in 49 C,F.R. § 213.9 control.

The U.S. Supreme Court case CSX Transportation, Inc. v.
Easterwood, 507 U.S. 658, 676, 113 S.Ct. 1732, 123 L.Ed.2d 387
(1993) ruled that the federal speed limits prescribed in 49 CFR. §
213.9 preempt state causes of action that seek to impose greater
speed restrictions upon railroads.” Since Easterwood, courts have
uniformly ruled that negligent speed claims ai‘e preempted—even if a
train is traveling faster than the maximum allowed in its railroad’s

timetable—so long as the train was traveling at or below the Section

213.9 federal speed limit.23 Here, it is undisputed that the train was

22 CSX Transportation, inc. v. Easterwood, 507 U.S, 658, 676, 113 S.Ct. 1732, 123
L.Ed.2d 387 (1993).

% See, e.g., Michael v. Norfolk S. Ry. Co., 74 F.3d 271, 274 (11™ Cir. 1996) (holding that
the FRA “sets out specific speed limits for-different types of tracks and trains; those
limits are not affected by internal railroad policies™); St. Louis Southwestern Ry. Co. v.
Pierce, 68 F.3d 276, 278 (8" Cir. 1995) (affirming partial summary judgment based on
federal preemption train exceeded self-imposed maximum speed of 45 m.p.i. where
FSA speed limit was 60 m.p.h.); Rennick v. Nowfolk & W. R.R., 721 N.E.2d 1287, 1290
(Ind. Ct. App. 2000) (holding where “the train’s speed was in compliance with the
federally prescribed speed limit at the time of the accident, [plaintiff’s] claim of NW’s
negligence based upon excessive speed under a NW timetable must fail as a matter of

6




traveling well below 40 mph, the federal speed limit for Class 3

track.

_"(1)' Goodner is not on point and does not compel discretionary
review,

In this case, not only doeé the court of appeals décision not
conflict with any post—Easteh-vood Washington cases, but it closely
adheres to other post-Easterwood decisions. Nevertheless, Veit
incorrectly argl'}ga_s that Goodner v. Chicago, Milwaukee, St. Paul &
Pacific R.R. Co., 61 Wﬁ.Zd 12,377 P.2d 231 (1963) controls with
respect to.negligent tréin speed.

- Goodner (the single Washington case cited by Veit regarding
trahi speed) was decided thirty years before Easterwood, and fails to

mention the Section 213.9 federal train speed limits—because tliey

law™); Mott v. Missouri Pacific R.R. Co., 926 S.W.2d 81, 84 (Mo. Ct. App. 1996)
(“Violation of a railroad’s own self-imposed speed limit would only be relevant as
evidence of due care in a negligence action for excessive speed outlawed by
Easterwood, so any violation of the Missouri Pacific timetable should not have been
submitted to the jury.”); Bowman v, Noifolk S. Ry. Co., 832 F. Supp. 1014, 1016
_{D.S.C. 1993) (“because . . . state law regarding train speed is pre-empted,” it logically
followed that-evidence of the defendant’s internal train speed policies was irrelevant),

7




were not yet promulgated by the Secretary of Transportation.” The
court of appeals opinion ably addresses Veit’s Goodner contention:

Veit also contends that the trial court erred in excluding
evidence of the internal speed limits set in the BNSF
timetables. In Goodrer, the court held that violation of a
railroad’s internal speed limit was evidence of
negligence. Goodner, 61 Wash.2d at 19, 377 P.2d 231.
While a violation of the railroad’s internal speed limits
may be evidence of negligence under state law, under

* Easterwood, the federal regulations which specify the
speed limits for different types of track preempt state law
negligence claims based on excessive speed.
Easterwood, 507 U.S. at 673-74, 113 S.Ct. 1732; See
also St. Louis Southwestern Ry. Co. v. Pierce, 68 F.3d
276, 278 (8th Cir.1995) (railroad’s self-imposed speed
limit of 45 m.p.h. was preempted by the Federal Safety
Act speed limit of 60 m.p.h.); Mott v. Missouri Pac. R.
Co., 926 S.W.2d 81, 85 (Mo.App. W.D.1996) (“The
railroad’s alleged violation of a self-imposed speed limit
should not have been submitted to the jury.”).”

No grounds for review exists under RAP 13.4(b)(1) or (2) based on

Goodner.

* Goodner v. Chicago, M., St. P. & P. R. Co, 61 Wn.2d 12,377.P.2d 231 (1963); see
Santini v. Consolidated Rail Corp., 505 N.E.2d 832, 837 (Ind. App, Ct. 1987) (“The
Federal Railroad Administration initially adopted on October 20, 1971, under the
authori 1ty of 45 U.S.C. §§ 431 and 438 and 49 C.F.R. 1.49(N), a regulat:on governing
the maximum speed of trains on six classes of railroad track.”),

B Vejr, 207 P.3d at 1289, .




@2)  Veit’sclaim that BNSF s timetable sets the federal speed Iir}zif,
although not properly before this Court, is nonsensical.

Veit also argues for the second time—the first was in her
appellate reply brief—that “[t]he Timetable, as a matter of‘ law, sets the
federal speed limit.”* The appellate court responded properly to Veit’s
claim:

-For the first time in her reply brief, Veit cites Anderson
v. Wisconsin Cent. Transp. Co., 327 F.Supp.2d 969
(E.D.Wis.2004) and a provision in 49 C.F.R. § 213.9, to
argue that railroads establish track classification and
speed limits in the timetables. We do not consider
arguments made for the first time in a reply brief.
Cowiche Canyon Conservancy v. Bosley, 118 Wash.2d
801, 809, 828 P.2d 549 (1992). See also Dicksonv. U.S.
Fid & Guar. Co., 77 Wash.2d 785, 787-88,466 P.2d 515
(1970) (“Contentions may not be presented for the first
time in a reply brief.”).”’

- And even if the issue was properly raised by Veit—which

BNSF disputeé—it makes no sense. Although she claims the

% See Petition for Review at pp. 8-9, 11. The “speed limit” issues that Veit allegedly
raised prior to filing her appellate reply brief related to BNSF’s timetable/internal speed
limits and restrictions, not the federal speed limit(s) of 49 C.F.R. § 213.9.

2 Veit, 207 P.3d at 1290 n.6,




timetable set the federal speed at 20 mph or 30 mph, there is #o 20

mph or 30 mph federal speed limit for freight trains:*®

Federal Raifroad Administration, BOT

[In mies per hour)

§213.17

The n}ax‘unum lal- The nI\aximum B

Over Irack that meets ali of the requirements prascribad in this part for— l:;’:&ﬂgfa‘g‘gg? lﬁizg (f)ge‘r]:l?g

{rains Is— sengar trains is—

Exceptas irack i0 NIA

'l Class 1 track. 10 18
Class 2 frack 25 30
Class 3 track - 40 60
Class 4 track 60 80
CIBSS 5 0K ceervrernserscmsisionissonianitrssstiontiasisiosstsstontsinen sinss sahi setssssssatiaies bamses 80 0

49 C.F.R. § 213.9 (2000).

Veit’s speed limit arguments do not necessitate further review

by this Court.

(3)  The Pine Street crossing was not an “essentially local safety

hazard”—and neither was BNSEF’s timetable.

Veit claims that the state can enforce a lower speed limit if

necessary “to eliminate or reduce an essentially local safety

hazard.”® But her theory (at least against BNSF; it was clear at trial

that BNSF had no control over vegetation on the adjacent

% 49 CFR § 213.9 (2000).

2 Petition for Review at p. 16.
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~ embankment®®) appears By process of elimination to be based
entirely on the railroad’s internai timetable speed regulations, which
Veit says “were adopted ‘for the safety of persons using the highway
crossing.””! The case Hightower v. Kansas City Southern Railway
Co., ‘70}P.3d 835, 848-849 (Okla. 2003) illuminates fzhe flaws in such
an argument:

Internal speed limits set by the Railroad are not a person,
vehicle, obstruction, object, or event which is not a fixed
condition or feature of the crossing incapable of being
taken into account by the Secretary of Transportation.
Clearly, train speed limits are capable of being taken into
account by the Secretary of Transportation in the
promulgation of uniform, national speed regulations,
since this is exactly what the Secretary has done in
establishing classifications of fracks and corresponding
maximum speed limits. Such internal speed limits are not
a unique occurrence which could lead to a specific and
imminent collision and have nothing to do with the
avoidance of a specific collision such that would fall
within the definition of “specific, individual hazard” as
defined in Myers. . . .-[Plaintiff’s] “specific, individual
" hazard” or “local hazard claim” is merely a cloak for his

3 Veir, 207 P.3d at 1289 (“[T]he evidence established that BNSF was not responsible for
the vegetation on the embankment” and “the City had not designated the Pine Street
crossing as a local safety hazard.”).

3 Petition for Review at p, 17.
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excessive train speed theory of negligence, which federal
law clearly preempts.*?

Veit's impi‘oper use of the phrase “essentially local safety
hazard” to desc1'ibe BNSE’s timetable does not justify re{/iew of the
appellate court’s decision by the Supi‘eme _Co‘urt.

B. BNSTE’s and Veit’s dufies are separable issues, and the
extent of Veit’s own negligence does not warrant fmther
revnew by this Comt
Yeit’s duty (or lack thereof) to stop at the stop bar has no

bearing on the jury’s decision on whether BNSF was negligent, but |

oﬁly whether Veit was negligent.*® Therefore, the RCW 46.61.345

instruction—and related facfs—would only have come into the jury’s

consideration if it had decided that BNSF was negligent and

therefore was moving on down the verdict form to consider whether

2 Hightower v. Kansas City Southern Ry. Co., 70 P.3d 835, 848849 (Okla. 2003)
(internal citations omitted).

3 The trial court did, however, instruct the jury on negligence, contributory negligence,
and the requirements of the MUTCD concerning traffic controls, the location of the
stop bar, and the duty of the railroad to maintain the right-of-way. Veit, 207 P.3d at
1286. :

12




and to what degree Veit had been contributorily negligent.* The stop
bar instruction and testimony as to whethér Veit stopped before
entering the c1'ossiﬂg could therefore not have affected the outcome
| of the trial.

| Despite Veit’s argumcﬁt to the contrary, Bordynoski v.
Bergner, 97 Wn.2d 335, 644 P.2d 1173 (1982) does not compel a
different resﬁlt'or review by this Court. In Bordynoski, the trial court
. ingqrre@ly’ instructed the jury that the plaintiff Was contribl}torily
negligent as a matter éf law; which the Court held prejudiced the
jury’s defense verdict based on factors not at issue ﬁl this case.’ The
facts of Bordynoski distinguish it from Veit’s trial, in which no such
- contributory negligence instruction was given. And_Veif essentially
asks this Court to rule that all juries must answer Whethér and to
what extent a plaintiff was contributorily negli gent aﬁer answering

that the defendant was not at fault. There is no basis in the law for

¥ See, e.g., Huev. Farmbay Spray Co., 127 Wn.2d 67, 92, 896 P.2d 682 (1995)
(erroneous statement of the law in a jury instruction is reversible error only if it is also
prejudicial); James S. Black & Co. v, P & R Co., 12 Wn.App. 533, 537, 530 P.2d 722
(1975) (error not prejudicial unless it affects, or presumptively affects, the outcome of
the trial). )

35 Bordynoski v. Bergner, 97 Wn.2d 335, 644 P2d 1173 (1982).
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such a blanket rule. Veit’s argument asks this honorable court to
consider reversing a jury verdict because of instructions regarding a

question that the jury never addressed—the ultimate harmless error.

2. Ms. Veit cannot demonstrate any state or federal
' constitutional violation.

Veit claims that her due process rights were violated based on
unpublished federal train speed limits, as well as the lack of “some
kind of ‘ascertainable standard” and process for review of the agency
decision.”® The federal train speed linﬁits are pﬁblished at 49 C.F.R.
§ 213.9. Veit’s ‘irrélevant discussion about unpublished ageh‘cy rules

does not satisfy the RAP 13.4(b)(3) guidelines.

‘3. There is no issue of substantial public interest.
Veit bases her substantial public interest argiument on
“swhether federal train speed limits must be published . . . or whether

| they can exist only in the mind of a railroad employee.”’ The federal

3 Petition for Review at p. 13.
3 Id. atp. 13.

14




train speed limits are published at 49 C.F.R. § 213.9. Veit’s public
interest argument—which fails to cite even one case—does not

compel review by this Court under RAP 13 A(b)(4).

REQUEST FOR ATTORNEY FEES.'AND EXPENSES
BNSF ﬁled an 'unopposed cost bill with the Court of
Appeals;33 BNSF respectfully requests this Court award reasonable

:'attorney fees and.expenses for the preparatioﬁ and filing of this

answer to Veit’s petition for review pursuant to RCW 4.84.080 and

RAP 18.1.%

CONCLUSION
Veit’s petition does not trigger review under RAP 13.4(b).

This Court should decline discretionary review.

38 See Court of Appeals Cost Bill,

 See RAP 18.1(b) (“Requests made at the Court of Appeals will be considered as
continuing requests at the Supreme Cowr(”); RAP 18.1 () (“If attorney fees and
expenses are awarded to the party who prevailed in the Court of Appeals, and if a
petition for review to the Supreme Court is subsequently denied, reasonable attorney
fees and expenses may be awarded for the prevailing party’s preparation and filing of
the timely answer to the petition for review.”),

o
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APPENDIX
A copy of the court of appeals decision, Veit v. Burlington
Northern Santa Fe Corp., 207 P.3d 1282 (Wn. Ct. App. 2009), is

attached.

Dated July 31, 2009.

Respectfuﬂy submltte g
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Tom Montg01nery,‘ WSBA No. 19998

Bradley P. Scarp, WSBA No. 21453
Kelsey E. Endres, WSBA No. 39409
Montgomery Scarp MacDougall, PLLC
1218 Third Avenue, Suite 2700
Seattle, WA 98101

(206) 625-1801

Wayne L. Robbins, pro hac vice, TXBA No. 24040356
Senior General Attorney '
BNSF Railway Company

2500 Lou Menk Drive, AOB 3

Fort Worth, TX 76131

Attorneys for Respondent Burlington _Ndl’thel'n Santa e Corp.
(C(BNSFS)). : .
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I am over the age of 18; and not a party to this action. Tam a paralegal with Montgomery
Scarp MacDougall, PLLC, whose address is 1218 Third Avenue, Suite 2700, Seattle, Washington,
98101, '

T hereby certify that the originalof Burlington Northern Santa Fe Corporation’s Answer
to Petifion For Review and this certificate of service have been filed with the Supreme Court of
the State of Washington via legal messengers (ABC Legal Services) and a copy served upon the
following via legal messengers (4" Corner Network, Inc.): o :

Douglas R. Shepherd
Edward S. Alexander
Shepherd Abbott Carter
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(360) 733-3773
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Lisa Miller
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