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A. IDENTITY OF PETITIONER

Petitioner Cliff Jones, the appellant below, asks this Court to review the following

Court of Appeals decision.

B. COURT OF APPEALS DECISION
Jones seeks review of Division Two's decision in State v. Jones, No. 37002-6-1I (July
7, 2009), attached as appendix A.

C. ISSUES PRESENTED FOR REVIEW

1. Division Three held in In re Pers Restraint of Knippling, 149 Wn. App. 639,

641, 183 P.3d 365 (2008) that an offender’s term of community custody began at the
completion of his term of confinement and that he was entitled to credit agaihst his term of
community custody for the period he remained incarcerated beyond his term of confinement.

Ih State v. J. oﬁes, COA No. 37002-6-I1, however, Division Two expressly disagreed
with Knippling and held that the term of community custody does not begin until the
offender has been released from incarceration, and therefore the offender should n,ot receive
credit for the time spent incarcerated beyond the term of confinement. Should this Court
grant review to resolve the conflict between these published decisions? RAP 13.4(b)(2).

Because community custody is punitive, should time spent in custody in excess of the

imposed sentence be credited toward a term of community custody?



D. STATEMENT OF THE CASE'

Jones pleaded guilty to first degree child molestation and the trial court sentenced him
to 130 months of incarceration and 36 months of community custody. Division II granted
Jones’ personal restraint petition (PRP) and remanded for resentencing. See Order Granting

Ret., Inre Pers. Restraint of Jones, No. 34872-1-II (Jan. 9, 2007). The trial court resentenced

Jones to 51 months incarceration and 36 months of community custody and it credited the 81
months Jones spent incarcerated tOWard his 51 month prison sentence, but it did not apply the
time he spent incarcerated toward his community custody term. Jones appealed his sentence
arguing that the trial court was statutorily required to apply the time he spent in prison in
excess of 51 months toward his community custody term.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. DENYING CREDIT TOWARDS COMMUNITY CUSTODY FOR TIME
SERVED INCARCERATED IN EXCESS OF THE IMPOSED SENTENCE
IS IN CONFLICT WITH OTHER COURT OF APPEALS DECISIONS
AND RAISES QUESTIONS OF PUBLIC IMPORTANCE.
On appeal, Jones argued that the trial court erred when it failed to give him credit for
the 30 months he was incarcerated in excess of his 51 month sentence towards a 36 month term

of community custody. Division Three had recently decided this same issue in In Re Pers.

Restraint of Knippling, 144 Wn. App. 639, 183 P.3d 365 (2008), holding that the period in

excess of the sentence should be credited as the period of community custody begins upon the

' Citations to the record and trial transcripts are set forth in full in the Brief of

Appellant, at 5-6.



completion of the term of confinement. Both courts addressed the language of former RCW
9.94A.170(3) which has been recodified as RCW 9.94A.625(30).

Former RCW 9.94A.170(3) states, in relevant part, that [a]ny period of community
nustodsi, community placement, or community supervision shall be tolled by any period of time
the offender is in confinement for any reason. Division Three held that the plain language of

this statute was not controlling because it must be read in the context of the entire sentencing

scheme. 144 Wn. App. at 642. The Knippling court then looked to RCW 9.94A.715(1) to
determine when an offender’s community custody begins. Id. RCW 9.94A.170(3) states in
relevant part that “community custody shall begin...[u]pon completion of the term of
confinement.” The Knippling court relied on the statute’s use of the term “completion” rather
than “release” and held that Knippling’s community custody term began when he completed
his term of conﬁnement, 24 months before he was actually released into the commnnity. Id. at
642, n. 3.

Division Three’s interpretation is consistent with Division One’s reasoning in State v.
Caﬁeron, 71 Wn. App. 653, 861 P.2d 1069 (1993). Cameron held that the “for any reason”
language applied to the circumstances where, at the end of the sentence on which community
supervisionv was imposed, the defendant remained incarcerated for a different crime.
Cameron, 71 Wn. App. at 657

Division Two, however, in Jones, declined to follow this reasoning, ignoring the
language of former RCW 9.94A.120(10)(a), recodiﬁéd asRCW 9.94A.715(1). Instead, the

Court looked to the definition of community custody in former RCW 9.94A.030(4), which



defines “[cJommunity custody” as that portion of an inmate’s sentence of
confinement. ...served in the community,” and the “substantial policy goal of “improving the
supervision of sex offenders in the community upon release from incarceration.” See Laws of

1996, ch. 275, § 1, Slip Op. at 10-12.

This Court should accept review for two reasons. First, the court of appeals erred in
ignoring the language of former RCW 9.94A. 120 (10)(a) which determines when the period
of community custody begins, subjecting a defendant to a loss of freedom, which is a
constitutional issue of substantial public importance. RAP 13.4 (b)(3), (4).

Second, the court of appeals decision conﬂicts with Division One’s analysis in
Cameron and with Division Three’s analysis in Knippling. RAP 13.4(b)(1).

F. CONCLUSION

This Court should grant review to resolve the conflict between the Divisions and to
provide guidance to Washington’s trial and appellate courts. RAP 13.4(b)(2), 13.6.

DATED this £ g/Lday of August, 2009.

Réspectfully submitted,

T
yd ~ :
ROGER A. HUNKO, WSBA 9295
Attorney for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

. DIVISION I
STATEVOF WASHINGTON, _ o | No. 37002-6-I1
.Respondent,‘
v, | |
CLIFF ALAN JONES, | | . PUBLISHED O_PINION
Appellant. | | | “
QUINN-BRINTNALL, J. —  Cliff Alan Jones pleaded guilty to first degree child

molestation and the trial court sentenced him t6 130 months of incarceration and 36‘ months of
community custody. We granted Jones’s personal restraint petition (PRP) and remanded for
resentencing. 'See Order Granting Ret., In re Pers. Restraint of Jones, No. 34872-1-1I (Jan. 9,
2007) The trial oourt resentencéd Jones to 51 months of incarceration and 36 months of.
community custody and it credited the 81 months Jones spent incarcerated toward his 51-month
. prison sentence, but it did not apply. the time he sperrt incarcerated in excess of 51 months toward
his community Acustody term. Jones appeals his sentence, arguing that the trial court was
- statutorily required to apply the time he spent in prison in excess of 51 .months toward his
community cu;tody term Jones also argues that the trial court’s refusal to credit time served
' toward hlS commumty oustody term V1olates his right to be free from double Jeopardy Because

I

community custody is that portlon of an offender’s sentence spent in the community, the trial
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court did not err when it declined to credit Jones with time served toward his community custody
term. We affirm. |

| FACTS

Jones pleaded gutlty-to first degree child molestation committed between November 1998
and Novembe.r. 1999. _Ori November 20, 20()0, the trial court sentericed J ones to an exceptional
sentence of 130 months incarceration and 36 months community oustod'y.i Jones filed a »PR‘P,
arguing that the trial court erred When it calculated his voffen'der.score by coneidering his prior
washed-otlt juvenile offenses when the law at the time he committect. his offenses precluded the
trial court from considering them. The State conceded error and, on January 9; 2007, we-granted
Jones’s petition and remanded for resentencing.

On April 30, 2007, the trial coort amended Jones’s original judgment and sentence to
* reflect an ‘offenAder ecore of zero and r_esentenced‘Jones to 51 months of incarceration and 36
months of community cuetody. « By this time, J onee, had' already served 81 months in -
incarcefation. The trial court credited Jones with time served toward his 5 lv-month incarceration -
term end ordered his release. But the tria] court did _n_ot credit the time Jones served in excess of |
51 months toward his 36-mot1th community custody term; _

VOn September 21, 2007; Jones filed a CrR 7.8(b)'(.4) motion for telief from jtldgment,
arguing that the judgment was invalid because his prison term, when added to his community '
.Acustody term, exceeded the statutory maximum penalty for the offense. On October 18, 2007,

 Jones filed a second memorandum of authorities, argumg that the trlal court should credit time he

! We affirmed Jones’s sentence in an unpublished opinion. See State v. Jones, noted at 109 Wn.

App. 1063 (2001). We also dismissed a later PRP Jones filed challenging his exceptional

““sentence. “See Order Dzsmzsszng Pet In re Pers. Restraint of Jones, No. 29487-7-11-(Mar. 4,
2003). .
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spent incarcerated in excess of 51 months toward his 36-month community custody term.A The
State assertedthat Jones’s sentence did not exceed the statutory maximum because, pursuant to
RCW 9A.44.083 -and former RCW 9A.2'0.021' (1982), the statutory’ maximum for Jones’s
offense, a AClass A felony, was life 1n prison. The State also argued that the trial court did not
have authority to credlt Jones with time served in mcarceratron toward his commumty custody
| term under the p1a1n language of former RCW 9.94A. 170(3) (1993) |

At an October 19 2007 hearlng on the CR 7. 8(b)(4) motlon the tr1al court made an oral '
ruling denying Jones’s request for relief from judgment. On November 2, 2007, the trial court
issued its ﬁndings of fact and conclusions of law. The trial court found that Jones’s judgment
and sentence were valid be‘cause‘ the statutory maximum for Jones’s offense was life inAprison.
The trial bcourt also found that a community custody term is distinguishable from a prison term
because it serves a unique purpose, particularly in regard to sex offenses. Additionally, the trial
| court determined'that it had.no statutory authority to credit Jones with time served in excess of
51 months toward his community. custod_y term because, under the plain language of former
'RCW 9.94A. 1'70(3)-,3 “Talny period of community custody, community placement, or
communlty superv131on shall be tolled during any pertod of time the offender is in confinement
~ for any reason’ (Emphasis added) » Clerk’s Papers (CP) at 45. Jones timely appeals the trial

court’s denral of his CrR 7.8 motion for relief from judgment.

2 ‘Former .RCW 9.94.'A.170(3). has been recodified without substantive change at RCW
9.94A. 625(3) This opinion will hereafter refer to former RCW 9.94A.170, the statutory
prov1sron in effect at the t1me Jones comrmtted h1s offense '

3 The record cites the renumbered statutory prov1sron RCWO. 94A 625(3)

3
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ANALYSIS
Jones argues that, under former RCW 9.94A.120(16) (1997),” the trial court was required
to credit prison time served in excess of that ordered toward his community cuétody term.” The
State concedes that Jones was incarcerated beyond ',his‘ standard range sentence of 51 months but
-argues that, under the plain language 6f former RCW 9.94A.170(3), Jones’s community custody
term was tolled while he Wés incarcerated. Thus, the central issue underlying this appeal is
whether Jones’s community cﬁstociy term began at the completion of his 51-month incarceration
: térm or whether it was tolled until he was actually released into the community.'
We review issues of statutory interpretation de novo.. Sz‘qte v, Alvarado, 164 Wn.2d 556,
561, 192 P.3d 345 (2008). Our purpose when interpreting a statute is to determine and enforce A
the intent of the legislature. Alvarado, 164 Wn.2d at 561-62. Where the meaning of statutory
language is plaip on.Aits face, we musf give'effect to that plain meaning as an expression of
legislative intent. Alvarado, 164 Wn.2d at 562. In disberning the i)lain meaning of a provision,
we consider the entiré statute in Which the provision is found, as well as related statutes or other
provisions in the same act that disclose legislative intent. Alvarado, 164 Wn.2d at 562.
Fofmer RCW 9.94A.170(3) states: |
Any beriod of supervision shall be tolled during ah_'y period of time the o.ffender is

in. confinement for any reason. However, if an offendet is detained pursuant to
RCW 9.94A.207 or 9.94A.195 and is later found not to have violated a condition

4 Former RCW 9.94A.120(16) has been recodified at RCW 9.94A.505(6). This opinion will
hereafter refer to former RCW 9.94A.120(16), the statutory provision in effect at the time Jones
committed his offense. Former RCW 9.94A.120(16) states: “The sentencing court shall give the
offender credit for all confinement time served before the sentencing if that confinement -was
solely in regard to the offense for which the offender is being sentenced.”

“S-Jones does not reassert his argument below that his sentence was invalid for exceeding the
statutory maximum penalty for his offense. :
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or requirement of supervision, time spent in confinement due to such detention
shall not toll to [the] period of supervision. '

Division Three of this court recently addressed whether former RCW 9.94A.170(3)6
‘prohibited a trial court from crediting time spent incarcerated in excess of that ordered toward
' the offender’s cofnmunity custody term. Inre Pers. Restraint of Knippling, 144 Wn. App. 639,

183 P.3d 365 (2008). Like Jones, Knippling similarly challenged the trial court’s refusal t0
credit trme served in incarceration toward his community custody term following resentencmg
. that placed Knippling in conﬁnement for 24 months beyond his sentence. In re Knippling, 144
Wn. App. at 641-42. The Knippling court found that the plaln language of former RCW
19.94A.170(3) was not controlling because it must be read in the context of the entire sentencing
scheme. . 144 Wn. App. at 642 The Kmpplmg court then looked to RCW 9. 94A 715(1) to
determine when an offender’s commumty custody term begms 144 Wn. App. at 642. RCW
9.94A. 715(1) states in part that “commumty custody shall begin . . . [u]pon completion of the
term of confinement.” The Kmpplmg court relied on the statute’ s use of the term completron
rather than “release” and held that Knippling’s community custody term.began when he
completed his term' of confinement, 24 months before he was actually released into the
| communlty 144 Wn. App at-642 n.3. | |
‘The State asks that we reject Division Three’s 1nterpretat10n of the sentencing statutes
and instead adopt the reasoning-of the dissent in_Km'ppling, which found that the “for any

reason” language in former RCW 9.94A.170(3) applied to time incarcerated in excess of that

S The opmron refers to the renumbered provision RCW 9.94A. 625(3)

‘T1dentical language is found in former RCW 9.94A.120(10)(a), the provision in effect at the time
Jones committed his offense. _

L}
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ordered and, thus, an offender’s community cusfody term.is tolled until he is actually réléased
inté, the cémmunity. 144 Wn. App. at 643-44 (Sweeney, J ., dissenting). The dissent also relied
on RCW 9.94A.030(5), defining “community. custody” as “‘that portion of an offender’s
sentence . . . served in the community subject to controls placed on the offender’s movement énd
activities by the department.’” Knippling, 144 Wn. App. at 643 ( Sweeney, J., disse‘:'nting).
" (alterations in original) (quotiﬁg RCW 9.94A.0_30(5)). The State also points us to former RCW
| 9.94A.120(10)(2) and (c)® to distinguish the facts here; from an’_})plz‘ng.' We égree with the State -
and decﬁne to follow fhe 'majority opinion in Knippling.
The Km‘ppliné .court’s' conclusion that an offender’s .cor.nmunity custody ferm rhay begin .
before the offender is released into the community conflicts with the statute’s definition of
“community custody.” ‘Former RCW 9.94A.030(4) (1997) déﬁne's “[c]ommunity’.custody”.as
“that portion of an inmatés senfen’ce of confinement . . . servéd in the community subject to
éontrols placed on" the inmate’s movement and activities by the départ{nent of »corrections.”

(Emphasis added.)

8 The State cites the renumbered provision RCW 9.94A.710(3); but former RCW 9.94A.120(10)
was the provision in effect at the time Jones committed his offense. ~Former RCW
9.94A.120(10) states in pertinent part:

(2) When a court sentences a person to the custody -of the department of
corrections for an offense categorized as a sex offense committed on or after June
6, 1996, the court shall, in addition to other terms of the sentence, sentence the
offender to community ¢ustody for three years . . -. The community custody shall
begin . . . upon completion of the term of confinement.

(c) At any time prior to the completion of a sex offender’s term of
community custody, if the court finds that public safety would be enhanced, the
court may impose -and- enforce an order extending any or all of the conditions

-imposéd pursuant to this- section for a period up to the maximum allowable
sentence for the crime as it is classified in chapter 9A.20 RCW, regardless of the
. expiration of the offender’s term of community custody. '
6 B
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The requirgment that an offender serve his corm'nunity cus;cody terfn “in the community”
is consistent with several of the stéted-purpnsesof Washington’s sentencing statutes, nuch as
“[p]rotect[ing] the public,’; and “[o]ffer[ing] the "offender an opportunity to improve-him or
‘herself.” Former 9.94A.010(4), ('5) (1981). Requiring an‘offendcr,‘ par.ticula.rly a sex .offende'r, to
servn his cOmmunify custoay term “in the community” serven the pufposes of helping the
-offender “irnprove him[self]” by providing the offender with tirne and resources necessafy to.
neintegratg into the community, while nt the sameltime “tp]rotect[ing] tne public” by su‘njecting
the offender to controls by the Department of Corrections. Formerv.RCW'9.94A.010(4), (5). The
" legislature has noted the nital role éommunity custody playsina sex offender’s reintegration into
the cbmmunity. ‘ | |

The legislature finds that impr'ov.ing the supefvisi‘on of con’victed sex offendérs in

the community upon release from incarceration is a substantial public policy goal,

in that effective supervision accomplishes many purposes including protecting the '

community, supporting crime victims, assisting offenders to change, and

providing impo';tant information to decision makers. :
Laws OF 1996, ch. 275, § 1

Allowing Jones to begin his community custo.dy term before his release into the
‘community would cc;ntravene both the plain language nf former RCW 9.94A.YO30(4), which -
deﬁnen “[clommunity custody” as “that portion of an inmnte’s sentence of conﬁnement e
' se?ved in the cqmmunit};,” and the “substantial public policy goal” of “improving the supervision
of convicted sex offenders in tne community upon release from incarceration.” See LAWS OF
1996, ch. 275, § 1.

Wé also not'e.'that Knippling is inconsistent with our Supreme Court’s recognition that

“[b]y design, the whole ‘period’ of community custody must be served in the community. . .
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[Alny tlme an offender spends in Ja11 does not count toward serving & comrmimty custody .
sentence ” In re Pers. Restraznr of Dalluge, 162 Wn.2d 814, 815 177 P.3d 675.(2008).

We respectfully disagree with the maJorlty in Knippling and find that the trial court did
not err when 1t refused to credit Jones’s incarceration time in. excess of 51 months toward his 36-
month co.mmunity custody term. Accordingly, we affirm. |
DOUBLE JEOPARDY |

Next, Jones argues that the trial court’s refusal to credit his community custody term with
time served in excess of 51 months violates his right to be.free ftom double jeopardy. We
disagree. ) | |

The United States Constitution p'ro'i/ides fhat a person may not be “subject for the same
offense to be twice put in jeopardy of life or limb.” U.S. CONST. amend. V. And the
Washington State Constitution provides that a person may not be f.‘tizsrice put in jeopardy for the
same offense.” WASH. CONST. art. I, § 9. This provision of the Washington State-ConstitutiOn
o ptotzides the same protection against double jeopardy as the Fifth Amendment to the federal
'constltution In re Pers Restraznt of Orange, 152 Wn 2d 795, 815, 100 P.3d 291 (2004). One
aspect of double Jeopardy protects a defendant from bemg punished multiple times for the same
offense. State v. Adel,‘136 Wn.2d 629, 632, 965 P.2d 1072 (1998).

Because Jones’s double jeopardy claim does not involve the consequences of a prior trial,
we merely examine whether the legislature intended to require that Jones serve his mandatory
36-month communi_ty custody term in the community notwithstanding the time he spent :
incercerated in excess of that authorized by Jones’s standard sentencing range. 'See Sz‘ate V.
Nguyen 134 Wn App 863, 868 142 P.3d 1117 (2006) (“unless the question involves the |
consequences of a prior trial, double Jeopardy analysis is an 1nqu1ry into legislative 1ntent ™,

8
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review denied, 163 Wn 2d 1053, cert. demea’ 129 S. Ct. 644 (2008), State v. Sulayman 97 Wn.
| App 185, 190 983 P.2d 672 (1999) (‘“the Double Jeopardy Clause does no more than prevent
the sentencing court from prescrlbmg greater. punishment than the legislature 1ntended”’)
' (quoting Jones v. Thomas, 491 U5, 376,".381,.10'9 . Ct. 2522, 105 L. Ed. 2d 322 (1989)). |

Here former RCW 9.94A. 120(10) clearly states the 1eg1slature s intent that trial courts
sentence conv1cted sex offenders to a mandatory 36-month commumty custody term. -And, -
‘ under former RCW 9 94A. 170(3) the legislature also stated its intent that an offender’s
commumty custody term does not begm until he is released into the community. Accordmgly,

- the sentencmg court did not violate Jones’s right to be free from double jeopardy, and we afﬁrm

i ol VT

- Q’UINN-BRINTNALL . 7
We concur:

,%@«M@m

U T’ONJ

' M—o()a _
- PENOYAR{)(.C.J’./
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A.

INTRODUCTION

The defendant, Clifford Jones, appeals the trial court’s ruling denying

the defendant credit for the time served in custody prior to his re-sentencing

towards—th&pefied—eﬁeeuﬁ—erder—eemu-nit—yeustedy.—Mp.—IeneslappeaLis

based upon statutory construction of the law as it was when the acts occurred

which gave rise to the conviction, and based upon equal protection and double

jeopardy provisions of the United States Constitution and the Constitution of

the State of Washington.

B.

1.

ASSIGNMENTS OF ERRORS

THE TRIAL COURT ERRED BY REFUSING TO APPLY THE
TIME DEFENDANT SERVED PRIOR TO RE-SENTENCING
THAT WAS IN EXCESS OF THE PERIOD OF
INCARCERATION ORDERED DURING RE-SENTENCING,
AGAINST THE PERIOD OF TIME OF COMMUNITY
CUSTODY ORDERED BY THE COURT AT RE-
SENTENCING.

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

IS THE SENTENCING COURT REQUIRED TO GIVE
CREDIT FOR THE TIME SERVED IN CUSTODY PRIORTO
SENTENCING (APPROXIMATELY 81 MONTHS) FOR NOT
ONLY THE INCARCERATION PERIOD ORDERED BY THE
COURT AT SENTENCING (51 MONTHS) BUT ALSO
CREDIT FOR ANY TIME IN EXCESS OF THE SENTENCE
OF INCARCERATION PREVIOUSLY SERVED AGAINST
ANY PERIOD OF COMMUNITY CUSTODY ORDERED IN
THE CASE AT SENTENCING?



TN

D. STATEMENT OF THE CASE
Procedural History

Appellant was convicted of Child Molestation in the First Degree and

'.‘\g/i'

senterced for that-crimeomr N ovember-20-2000—The-crime-was-committed

. from November, 1998 to Ndveniber 1999. CP 102. He was sentenced by the

trial court to a period of confinement abdvé the stindard range based upon an
exceptional sentence of 130 months with 36 months of community custody
_followiné his term of incarceration. Eventually, the Appellant filed a personal
restraint petition and that petition was granted by the Court of Appeals on
January 9, 2006. CP 77. The matter was remanded to the trial court for 're- |
sentencing. |

On April 30,: 2007, Appellant was re-sentenced by the trial courtto a
term of 51 months incarceration. CP 83, PR 7. The court ordered 36 months
of community custody. RP 7. The trial court gave appellant credit for the
time he served up to the 51 months of incarceration time. RP 8. Appellant
filed a Motion for Relief of Judgment pursuant to CrR 7.8(b)(4). The court
denied thét motion with ;che Findings -of Fact and Conclusions of Law for

Hearing on Defendant’s CR 7.8 Motion presented to the court and signed by

the court on November 2, 2007. CP 102. On October 19, 2007, during the

hearing on the Defendant’s Motion for Relief of Judgment, the court refused



" to give any credit for time served while incarcerated beyond the 51 month

sentence of incarceration against the period of community custody ordered by

the court. RP 33.

A avamhbhor]

e,
a A
N

Appelant ﬁicd anotice gf appeafin-a-thncly manneronNovember19;
2007. CP 103.
E.  SUBSTANTIVE FACTS

Appellant plead guilty to one count of Child Molestation in the First
Degree and was sentenced on that charge on November 20, 2000. The
allegations that gave rise to fhe éonviction occurred between November,
1998 and November 1999. CP 102. Following unsuccessful direct appeal
and personal restraint petitions, Appellant filed a second personal restraint
petition Wﬁich was granted by Division II of the Court of Appeals. The
case was rerﬁarided to the trial court for re-sentencing. Re-sentencing
occurred on April 30, 2'067. The trial court sentenced Appeﬂan_t to 51
months incarceration and 36 months of community placement custody. CP
80, RP 8. The sentencing court granted Appellant credit for the time he
had sérved pursuant to RCW 9.94A.120 (17)1, for the 51 months of
incarceration. Appellant had servéd_81 months prior to the April 30, 2007

sentencing. CP 81. The court refused to grant credit for the additional 30

IStatute citations are to the 1999 Revised Code of Washington rather than the current version.
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months served in custody towards the community placement custody
portion of the sentence. RP 33.

Appellant moved the court for relief from judgment concerning the

miad—th
(¥}

7,
\tu;r’-’/’

36-months-of community-placement-custody—The-court-denied-the-metion
and entered written findings of fact and conclusions of law. CP 102.

F. ARGUMENT

Summery of Argument

The trial court erred in refusing to credit pre-sentence incarceration
time in excess of the mca;'beratibn time ordered by the court at the time of
sentencing, against the period of community custody ordered by the court
which is & Violation of RCW 9.94A.120 (17). In addition the failure to
credit pre-sentence incarceration time in excess of the incarceration time
ordered by the sentencing court at the time of sentencing against the period
of 'community custody ordefed by the court at the time of sentencing
violates the constitutional provisions of the double jeopardy clauses as set

forth in the Fifth Amendment to the Constitution of the Untied States and

" Article 1 Section 9 of the Constitution of the State of Washington.

Standard of Review
The review of this case is a de novo review of error of law in

sentencing, State v. Williams, 149 Wn. 2d 143,65 P.3d 1214 (2003).



Argument

1. STATUTES REQUIRE THE COURT TO ORDER CREDIT
FOR TIME SERVED ON COMMUNITY CUSTODY?

P

In imposing sentence; the court "shall give the offender credit for all
confinement time s,éwed before the sentencing if that confinement was
solely in regard to the offense for which the oﬁ‘ender is‘being sentenced.”

.. RCW 9.94A.120 (17)°. The statute requires the court to give credit for
time served in confinement. [n re Pers. Restraint of Schillereff, 159 Wn.2d
649, 650, 152 P.3d 345 (2007)

The record is clear that Mr. Jones served 81 months pnor to the

- most recent re-sentencing. RP 4 and 5.

"Community custody," is defined, in pertinent part, as "that portion
of an offender's sentence of confinement in lieu of earned release time or
imposed pursuant to . . . served in the community subject to controls
placed on the offender's movement and activities by the department."

RCW 9.94A.030(5) (emphasis added, irrelevant statute citations omitted)*.

2 Eric Bowman provided significant help in the writing of this brief.
3This statute has been renumbered and is now found at RCW 9.94A.505 (6).

4Thls definition has also been renumbered and the statutes cited within this definition have been
renumbered. For the purposes of the argument, the old or new statute number cited within the
statute are not particularly helpful.



"Community custody," as defined above, is a subset of "confinement.”
The relevant statutes require the sentencing court to give credit for

pre-sentence confinement when sentencing a person under the Sentencing

Reform Act. Since community custody is a type of confinement, though
less restrictive than a locked up confinement, the 30 months of pre-
sentence confinement not credited to the 51 month sentence should be
credite& to the less restrictive community custody confinement.

RCW 9.94A.170 (3)° in part provides: “Any period of community
vcu.stody, community-plaéement, or community supervision shall be tolled
during any period of time the offender is in confinement for any reason. . .”
| The state relied, in part, on this statute to argue against the crediting of
pre-sentence confinement time against the 36 months of community
custody. CP 91 page 5 of 6. However, before a period of confinement is
“'c(')lled, it must be imposed. Pre-sentence conﬁhement may not toll any post
sentence community custody, because the community custody period had
notvyet been Qrdered. At the time of Mr. Jones service of the pre-sentence
cénﬁnement, there was nothing to toll as far as this sentence is concerned.

The position of having pre-sentence confinement tolling post sentence

Now RCW 9.94A.625 (3).



community custody would put RCW 9.94A.170(3) and RCW 9.94A.120

(17) in direct conflict. One can not give credit for confinement and toll the

L
.

period of confinement for the same period of actual copﬁnement. The
courts should read the two statutes together, giving the appropriate
meaning to both to allow for the two statutes to Bdth have effect. The
sécond portioh of RCW 9.94A.170 (3) makes it even more clear that the
statute is crafted to apply only to post sentence confinement. ‘That pértion
provides: “ . . . However, if an offender is detained pursuant to RCW
9.94A.207 or 9.94A.195 and is later found _il__g_i to have violated a condition'
or requirement of community custody, time spent in confinement due to
such detention shall not toll the period of community custody, community
placement, or communitﬁf supervision." Both RCW 9.94A.207 and RCW
9.94A. 1§5 applied to violations of conditions of a sentence and violatioqs
of conditions of conuhunity placement or custody. These are both post-_
sentencing proceedings where a person subject to being confined in jail
pending hearing on a violation of the terms of sentence or community

custody or placement.

It is clear from the plain language of RCW 9.94A.170 (3) that the

statute applies to post-sentence confinement.



2. FAILURE TO GIVE CREDIT FOR TIME SERVED IS A
VIOLATION OF THE DOUBLE JEOPARDY CLAUSES OF
THE CONSTITUTIONS OF THE UNITED STATES AND

STATE OF WASHINGTON.

The double jeopardy clauses of the state® and federaAl7 constitutions
guarantee three separate protections, including the protection against "multiple
punishments for the same offense.” State v. Gockeﬁ, 127 Wn.2d 95, 101, 896l
P.2d 1267 (1995) (citations onﬁﬂed); accord State v. Womac, 160 Wn.2d 643,
650-51, 160 P.3d 40 (2007). The double jeopardy clause also requires that
punishment alreadyl served be fully credited on re-sentencing if an initial
sentgnce is reversed as unlawful. North Carolina v. Pearce, 395U.S. 711, 89
S.Ct. 2072, 23 L.Ed.2d 656 (1969)°. |

In Pearce, the court held "the constitutional guarantee against
multiple punishments for the same offense absolutely requires that

punishment already exacted must be fully 'credited' in imposing sentence

S Const. art. I, § 9 provides: "[nJo person shall be compelled in any criminal case to give
‘evidence against himself, or be twice put in jeopardy for the same offense."

7 In relevant part, the Fifth Amendment to the United States Constitution provides: " [n]b
person shall . . . be subject for the same offense to be twice put in jeopardy of life or limb ..."

$portions of the Pearce holdings have been overruled in Alabam v. sz‘th, 490 U.S. 794, 109 S. S.
Ct. 2201, 104 L. Ed. 2d 865 (1989), however, the portion of the Pearce case concerning the issue
of credit for all time served remains intact.



-
o

upon a new conviction for the same offense.” Pearce, at 7 18-19 (note

omitted).

Mr. Jones was re-sentenced following a successful personal restraint

 petition, where the original sentence was illegal. CP 77.

As previously stated, community custody is a subset of confinement

by definition of statute. When the sentencing court declines to -give credit for
the entire time of confinement when re-sentencing Mr. Jones, it violates the
double jeopardy clauses of the state and federal constitutions. The trial court
must give credit for prior confinement against all c_onﬁnement ordered in the
re-sentencing. Confinement includes both total confinement as defined by
RCW 9.94A.030 (3 8) and community cﬁstody confinement as defined by
RCW 9.94A.030 (4)°. - |
G CONCLUSION

The trial court erred as a matter of law in failing to give credit for the
30 months of confinement served prior to séntencing in excess of the 51
mo_nth standard sentence imposed by the court towards the 36 months of

community custody ordered by the court.

The citations are to the Revised Code of Washington 1999 version.
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H. RELIEF REQUESTED

The Appellant ask this court to remand this case to the trial court

with directions to enter a judgment and order giving credit for time served in
confinement in excess of 51 months towards the 36 month period of

community custody ordered by the court at the time of sentencing.

. o U '
Respectfully Submitted this 2 day of April, 2008.

William C. Houser, WSBA #33356 Roger A. Hunko, WSBA#9295
Associate Attorney - Attorney for Appellant
CERTIFICATE OF SERVICE
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I COUNTERSTATEMENT OF THE ISSUES

1. Whether the Defendant’s claim that the trial court erred in
failing {o credit his excess prison time against his term of community custody -
is without merit when the plain language of RCW 9.94A.625(3) states that
any period of commum'.ty 6ﬁstody_ shiall be tolled duriﬁg any periqd of time the

offender is in confinement for any reason?

2. Although Division Three recently held in State v. Knippling
thata defgndant is entitled to have any excess prison time credited against his
or her'community custody terrn,"'the State respectfully asks this court to
follow the dissenting opinion in Kﬁippling and hold that: (i) the plain
Jlanguage of RCW 9.94A.625(3) prohibits such a credit; and, (2) that the
Knippling opinion was wréngly decided because it ignores the plain language

- of RCW 9.94A.625(3) and creates a conflict between two statutes. .

IL. STATEMENT OF THE CASE
A.  PROCEDURAL HISTORY AND FACTS

On November 20, 2000 the Defendant was sentenced after entering a
guilty plea to a charge of Child Molestation in the First Degree (committed

' from November 1998 to November 1999). CP 42, App.’s Br. at2:! The court

! The Appellant’s brief contains citations to the Clerk’s Papers that do not appear to
correspond to the Index of Clerk’s Papers that the State has received. The facts of the
present case, however, are essentially not in dispute. The State’s citations will be to the
Index of Clerk’s Papers and to the Appellant’s Brief.
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imposed an exceptional sentence of 130 months in prison, followgd by 36
months of communify cﬁstody. CP 42. The Defendant appealed the
| exceptional sentence, but this Court affirmed the sentence in an unpublished
opinion. See, State v. Jones, No. 26697—1—]1, filed December 28, 2001. This
court also dismissed later petition in which th¢ Defendant challenged his
exceptic;mal sentence. See Order Dismz'ssing Pers. Restraint éf Jones, No.

29487-7-I1, filed March 4, 2003.

Tn 2006, the Defendaht filed a motion challenging (for the first time)
the inclusion of certain juvenile convictions in the calculation of his offender
sobre. The Defendant"s moti"on Waé transferred to-the Court of Appeéls asa
personal restréint peﬁtion,‘ and in January of 2007 the Court of Appeals
granted the Defendant’s petition aftér the State conceded error. See Order

Granting Pers. Restraint of Jones, No. 34872-1-II, ﬁled January 9, 2008.

- As a result, the trial court amended the Defendant’s Judgment and i
Sentence on April 30, 2007. CP 5. The trial court amended the Judgment
. and Sentence by imposing 51 months in prison (rather than the original 130
months), but the court did not amend the previous imposition of 36 months of

‘community custody. CP 51.

On September 21, 2007 the Defendant filed a CrR 7.8 motion and a

memorandum of authorities arguing that the sentence of 51 months in prison



followed by 36 months of community custody excéeded the stétutory
maximum because the total time imposéd (when the prison term and
community term were added together) exceeded the top c; fthe standard range.

CP 9-13. Ina sécond memorandum of aﬁthorities filed on October 18,2007
the Defendant argued that aﬁy time he spent in pris;priin excess of 51 months

should be credited against his 36 month term of community custody. CP 28.

" In response to the Defeﬁdant’s_ motion, the State argued that the
cqurt’s sentence did not exceed the statutory maximum because the statutory
maximum was life in p'rison. pursuant to RCW 9A.44.083 and RCW
9A.20.021. CP 21 The State also argued that there was no statutory
authority for crediting time in priéon against a community cuéto.dy term and
that the plain language of RCW 9.94A.625(3) p;ecluded the court from

awarding the credit sought by the Defendant.” CP 21.

The trial court denied lthe Defendant’s motion .and entered written
Fiﬁdings of Fact and Conclusion of Law. CP 42. With respect to the issue of
deditiné-any excess prison time against the community custody term, the trial
court specifically held that,’ |

VL
That there is no statutory authority allowing the court to
award credit against a term of community custody for time
spent in prison, even if the prison time was ultimately in
excess of the term imposed at a resentencing hearing. Rather,
RCW 9.94A.625(3) provides that “Any period of commuhity
custody, community placement, or community supervision

3
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shall be tolled during any period of time the offender is in
conﬁnement for any reason.”(Emphasis added).
: VII.

That because the Defendant’s request for credit against his
community custody term is not authorized by any statute and
because the request is contrary to the plain language of RCW
9 94A.625(3), the Defendant’s request must be denied.

_ VIIL

That, in addition to the analysis set out above, because of
the unique and important functions that are served by
community custody, this court is not inclined to reduce a
community custody term following a conviction for a sex
offense without specific authority requiring (or even allowing)
the court to do so.

CP 42. This appeal followed.

1. . ARGUMENT

A. THE DEFENDANT’S CLAIM THAT THE
TRIAL COURT ERRED IN FAILING TO
'CREDIT HIS EXCESS PRISON TIME AGAINST
HIS TERM OF COMMUNITY CUSTODY IS
WITHOUT MERIT BECAUSE THE PLAIN
LANGUAGE OF RCW 9.94A.625(3) STATES
THAT ANY PERIOD OF COMMUNITY
CUSTODY SHALL BE TOLLED DURING ANY
PERIOD OF TIME THE OFFENDER IS IN
CONFINEMENT FOR ANY REASON.

In the present appeal the Defendant notes that he had élrgady served

more than 51 months in prison and the time the trial court amended the

., judgment and sentence and the.Defendant argues that the trial court erred in

denymg his request that the time he spent in prison in excess of 51 months be

credited against the 36 month commumty custody term. App s Br. at 1



This claim is without merit because the Defendant’s request for cre;dit 1s
contrary'té the plain language of RCW 9.94A.625(3), which states that any
period of community cu$tody shall be tolled during any period of time the

offender, is in confinement for any reason.

The State does not dispute that the Defendant was in prison for longer
than 51 months. The Defendant was originally sentenced to an exceptional
sentence of 130 months on November 20, 2000, and as outlined above, this
court affirmed the Defendant’s conviction and senténce. See, CP 42; Statev.
Jones, No. 26697-1-11, filed December 28, 2001; Order Dismissing Pers.
Restraint of Jones, No. 29487-7-11, filed March 4, 2003. Approximately five |
years later, in 2006, the Defendant filed a CrR 7.8 motion (that was
eventually transferred to. the .court of appeals as a PRP), and, afvt~erA a
concession by the State that tile Defendants juvenile convictions washed out,
the court of appeals remanded the case. See Order Granting Pers. Restraint
of Jones, No. 34872-1-11, ﬁled J anuary 9, 2008. The trial court then amended
the judgrnenf and sentence and imposed a sentence of 51 months, but by this
time the Defendant had spent more than 51 months in custody and the trial

court, therefore, ordered that the Defendant be released immediately. CP. 7.

The Defendant’s argument that any time he spent in prison in excess

of 51 months should be credited against the 36 months term of community

custody, however; is contrary to the plain language of RCW 9.94A.625(3)

5
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which states that community custody is tolled while an offender is in prison

for any reason, and thus the trial court did not err.

RCW 9.94A.710 provides, among _othef things, that when a court
sentences a persoﬁ for a sex offense commiitted on or after June 6, 1996, and
before July 1, 2000, the court shall, in addition to other terms of the sentence,
sentence the offender to community custody for three years or up to the
period of earned releasé awarded pursuant to RCW 9.94A.728, whicheve.r'is ‘

longer.

As the Defendant’s crime occurred from November of 1998 to
November of 1999, RCW 9.94A.710 required the court to impose 36 months

of community custody. In addition, the statute provides that at any time prior

to the completion of a sex offender's term of community custody, if the court

finds that public safety would be enhanced, the court may impose and enforce
an order extending any or all ofl the conditions imposed pursuant to this
section for a period up to the r#aximum allowable sentence for the crime as it
is classified in chapter 9A.20 RCW, regardless of the expiration of the
offender's term of community custody. RCW 9.94A.710(3). Nothing in

RCW 9.94A.710 authorizes the court to give an offender credit against his

“term of community custody for excess time he spent in prison following a

favorable appeal. .



N
K

The only statute that specifically addresses the issue before this court

is RCW 9.94A.625(3), which provides that,

Any period of community custody, community placement, or
community supervision shall be tolled during any period of
time the offender is in confinement for any reason.

The trial court cited_RCW 9.94A.625(3) in its findings of fact and
conclusions of law and held that the Defendant’s request for credit must be
denied because it was “‘contrary to the plain language of RCW 9.94A.625(3).”

CP 42. As outliried below, the trial court did not err.

When the meaning of a statute is clear on its face, a court is to assume
that the legislature means exéctly what it says, giving criminal statutes literal
and strict interpretation. State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 1030

(2001).

- Applying the plain language of RCW 9.94A.625(3) to the present

case, the Defendant’s term of community custody ““shall” be tolled dun'ﬁg the

peﬁod that he was in confinement, regardless of the reason. Thus, the
Defendant’s 36 month term of commurﬁty custody (which was imposed as
pért of hlS original sentence and was not disturbed by‘the 2007 order
amending the judgment and sentence) was tolled during the time that the

Defendant was in prison, regardless of the reason.



Althpugﬁ not squarely ‘on point, Division One of the Court of App eals
dealt with a similar issue in State v. Gartrell, 138 Wn. App. 787,-158 P.3d
636 (2007). In Gartreél, the defendant was given a SSOSA sentence in which
he was to serve six months in confinement followed by three years of
community custody, with the rest of the sentence suspended. Gartrell, 138

Wa App. at 789. Eleven months into hlS term of comrriunity custody, the
court revoked the SSOSA seﬁtence_ and imposed 20 months confinement
followed by 36 to 48 months of comrriunity custody. Gartrell, 138 Wn. App.
at 789. Pursuant tp RCW 9.94A.670(10), the trial court gave the defendant
credit for the six months he had spent in prison prior to the revocation, but -
the court refused to give the defendant credit against his 36 to 48 months of
community custody for »the eleven months he had already spent. on
~ community custody prior to the revocation. Gartrell, 138 Wn. App. at 789.
On appeal, the court held that “the trial court properly refused to credit
community custody time against the 'reimposed sentence, noting that
community custody was different than confinement, and that tile statute did
not require the credit the defendant sought. Gartrell, 138 Wn. App. at 790-91.
In.the present case, the Defendant’s situation (and any. perceivéd
unfairness in this regard) is substantially the same as the situation of the
defendant in Gartrell, where the court of appeals found no basis for a credit

~ against a mandatory community custody term.

8
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B. ALTHOUGH DIVISION THREE RECENTLY
HELD IN STATE V. KNIPPLING THAT A
DEFENDANT IS ENTITLED TO HAVE ANY
EXCESS PRISON TIME CREDITED AGAINST
HIS OR HER COMMUNITY CUSTODY TERM,
THE STATE RESPECTFULLY ASKS THIS
COURT TO FOLLOW THE DISSENTING
OPINION IN KNIPPLING AND HOLD THAT:
(1) THE PLAIN LANGUAGE OF RCW
9.94A.625(3) PROHIBITS SUCH A CREDIT;
AND, (2) THAT THE KNIPPLING OPINION
WAS WRONGLY DECIDED BECAUSE IT
IGNORES THE PLAIN LANGUAGE OF RCW
9.94A.625(3) AND CREATES A CONFLICT
BETWEEN TWO STATUTES.

Altheugh not cited by the Defendant, a recent majority opinion of |
Division Three of the»Court of Appeals held that a defendant is entitled to
have any excess prison time credited against his term of community custody.
See, In re Pers. Restraint of Knippling, 144 Wn. App. 639, 183 PA.3d 365
(2008).% Judge Sweeney,. however, filed a diésenting opinion in Knippling,
and the State urges this court to follow the reasoning in Judge Sweeney’s
dissent as it follows the plain language of the RCW 9.94A.625(3) and points
out that the majority’s reading §f the statute creates a conflict with othér

another statute.

. In Km’ppling; the defendant was resentenced, following a successful

appeal, to a term of 17 months. Knippling, 144 Wn. App. 639, 183 P.3d at

2 Appellant’s counsel would have been unaware of the Knippling opinion because the opinion
was filed on May 20, 2008, roughly a month after the Appellant filed his brief in the present
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366. The defendant, however, had already served 41 months in prison by the
date of the resentencing, and the defendant argues that he should have been
given credit ag’ainsﬁ his 18 to 36 months of community custody for the extra
24 months he was incarcerated beyond his eventual standard range sentence. -
Id. The State argued that credit was riot' authorized due to RCW

9.94A.625(3).

The majority held that RCW 9.94A.625(3) was not controlling and

that RCW 9.94A.715(1) stated that community custody begins upon

* completion of the term of confinement or at such time as the offender is

transferred to community custoldy in lieu of earned release. Knippling, 144
Wn. App. 639, 183 P.3d at 366-67. The majority, therefore, reasoned that the
defendant had completed his term of confinement 24 months before he was
actually released from prison and that his community custody thus began 24

months beforé he was released. Id.

. In the dissenting opinion, Judge Sweeney statgd that, by definition,
community custody means that portion of the sentence served “in ;che
community,” and that the defendant was not “in the community” during those
months when he was in prison. Knippling, 144 Wn. App. 639, 183 P.3d at

367, citing RCW 9.94A.030(5). In addition, Judge Sweeney found that the

case.

10
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plain language of RCW 9.94A.625(3) was controlling, and that the term of
community custody began only when the defendant was released from

confinement into the community. d.

The State urges this court to adopt the reasoning of Judge Sweeney’s
dissent for the reasons stated by Judge Sweeney and because the majority

opinion in Knippling creates a conflict between two statutes.

Under Washington law, when two étatutes apparlentl'y conflict, they
are read to harmonize and to reconcile their me;anings whenever possible. /n
re Personal Re;srra'z'nt of King, 110 Wn.2d 793, 799, 756 f.Zd 1303 (1988);
State . Danﬁer, 79 Wn. App. 144, 149, 900P.2d 1126 (1995). Statutes must
be read together to achieve a “harmonious total statutory scheme .. Whicﬁ

maintains the integrity of the respective statutes.” State v. O'Neill, 103 Wn.2d

© 853,862, 700P.2d 711 (1985). Furthermore, the rule of lenity does not apply

where statutes are unambiguous or can be reconciled in a way that reflects the
legislaturé's clear intent. See-State v. O'Brien, 115 Wn. App. 599, 603, 63 .

P.3d 181.(2003).

The Knippling majority opinion creates a conflict whereby an
offender’s term of community custody is deemed to begin while the offender
is in prison despite the fact that RCW 9.94A.030(5) defines “community

custody” as a portion of an inmate's sentence “served in the community

11



subject to coﬁtrols placed on the offender's movement and activities by the
department.” If an inmate's term of community custody .weré not tolled
while in confinement, it would be possible for the term of community custody
to begin (and potentially expire) expire even though the inmate never lived in
the community subject to conditions imposed by the Department. This
circumstance would conflict with the statutory definition of “community
custédy’ >because it would allow a term of community custody to be served in
conﬁneﬁent and not “in the cémmunity” subj ect'to-Department controls. See
RCW 9.94A.O30(5). In shprt, the Knippling opinion (citing 9.94A.715(1))
holds that community custody can be deemed to have started while an
offender is still in prison despite the fact that community custody is, by
definition, a portion of a sentence served in the community. RCW -

9.94A.030(5).

If, on the other hand, this court were to 'apply RCW 9.94A.625(3)

according to its plain language and hold that the term of community custody

~ is tolled during any period of incarceration, then community custody would

not begin until the offender was actually in the community and there would
be ﬁo conflict with RCW 9.94A.03 0(5). As this approach follows the plain
language of RCW 9.94A.625(3) and harmonizes and reconciles its meaning
with RCW 9.94A.030(5), this construction is the preferred construction under -

Washington law.

12



For all of these reasons, the S’;ate respectfully asks this court to follow
the reasoning outlined in Judge SweeneY’s dissent and hold that the plain/.
language of RCW 9.94A.625(3) controls, and that the reasoning of the
majority opinion in Knippling is incorrect and creates an unnecessary conflict

among statutory provisions.

IV. CONCLUSION

For the foregoing reasons, the trial court’s denial of the Defendant’s

CrR7.8 motion should be affirmed.

DATED August 13, 2008.
Respectfully submitted,

RUSSELL D. HAUGE
Prosecutihg Attorney

Depu Prosecuting Attorney
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
: DIVISION II

STATE OF WASHINGTON,
Respondent, 'NO. 37002-6-II

vs. | " | REPLY BRIEF OF APPELLANT

CLIFF ALAN JONES.

Appellant.

I. STATEMENT OF THE CASE

/'““«, : . .
W ) : Appellant, CLiff Jones, incorporates by reference the Statements of the Case
set forth in his Opening Brief of Appellant under this cause number.

L ARGUMENT AND AUTHORITIES

1. Reply to the State’s argument that the excess time that Jones served
. tolled his community custody under RCW 9.94A.625(3).

In its Brief of Respondent, the State argues that crediting time Jones served in
excess of his legal sentence is contrary to the plain language of RCW 9.94A.625(3).1 To .
support its argument, the State cites RCW 9.94A.710 which states: “...the court shall, in

addition to other terms of the sentence, sentence the offender to community custody for

! ! Brief of Respondent, page 5-6.



three years or up to the period of earned release awarded pursuant to RCW 9.94A.728,
whichever is longer.” Mr. Jones respectfully disagrees with this assertion.

The State also argues, that while not on point, Gartrell, Division One addressed a

similar issue.’ State v. Gartrell, 138 Wn. App. 787, 158 P.3d 636 (2007). However,
Gartrell addressed nommunity custody imposed as part of a Special Sex Offender
Sentencing Alternative (SSOSA), under a totally'different statute. See RCW
9.94A.670(10). The SSOSA statute says that upon revocation of the suspended séntence
under the statute, [a]ll confinement time served during the‘period of community custody
shall be credited to the offender.... There the court held that the community custody

portion of the sentence was not conﬁnement Gartrell, 138 Wn. App at 790. The Court

went on to explain how the SSOSA statute 1tself differentiates between conﬁnement and

community custody. Id. Gartrell is not on point.

However, Division One did address the language of former RCW 9.94A.170(3)

which has since been recodified as RCW 9.94A.625(3). See, State v. C'ameron, 71 Wn.
App. 653, 861 P.2d 1069 (1993). In Cameron, the trial nourt sentenced Cameron to
concurrent terms of 14 months for a burglary and 4 months for TMVWOP. The trial
court also sentenced Cameron to 12 months’ community supervision on the taking and
riding charge. Both sen“;ences were within the standard ranges for the offenses. Cameron,
71 Wn. App. at 654. Cameron argued that his community supervision should start at the

completion of his sentence for the crime in which it was imposed. Id. at 656. The State

2 Brief of Respondent, page 6
‘Id.at8 , ,



originally conceded the issue, and then on motion for reconsideration cited former RCW

9.94A.170(3), arguing that the community supervision on the shorter term is tolled during
the time Cameron remains incarcerated on the other conviction. Id. The Court held that

the plain meaning of the ptovision is controlling in the circumstances of this case..

(emphasis mine). Id. The Court held that the “for any reason™ language applied to the

cn:cumstances where, at the end of the sentence on which commumty supervision was

1mposed the defenda.nt remained incarcerated for a different crime. Id. at 657. The Court

went on to say that RCW 9.94A.170(3) resolves the issue of multiple sentences and-
community supervision in Lhu instant case. Id.

RCW 9.94A.625(3) is identical in language to that of former RCW 9.94A.170(3).
Division One’s interpretation that the language solved issues relating to multiple
sentences is instructive. Here, Jones was not serving multiplé sentences. He servec-ilone
s;sntence for one crime. On remand the trial court sentenced Jones to 51 months of
incarceration and the required 36 months of community custody. Under RCW
9.94A.715(1) a term of community custody begins-upon the offenders complez‘ion of the

term of confinement. Therefore, Jones community custody commenced after he had

~ served 51 months in custody. The fact that he served 30 additional months, based on an

illegal sentence is not grounds for tolling the community custody. He was not serving a
sentence on a different crime. Therefore, Jones should receive credit for community

custody during the time of his confinement in excess of his 51 month appropriate

sentence.
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* Brief of Respondent, page 9

2. Reply to the State’s argument that this Court should not follow the
majority opinion in State v. Knippling, but adopt the reasoning of the

Knippling dissent.

In its Brief of Respondent, the State urges this Court to find that Division Three

wrongly decided this issue and follow the dissent’s reasoning. See, State v. Knippling
144 Wn. App. 639; 183 P.3d 365 (2008).4 However, the dissent and the State urge this
court to consider the plain language of RCW 9.94A.625(3) without consideration of

RCW 9.94A.715(1) which governs when community custody begins.

State v. Knippling is exactly on point with Jones’ case. Knippling’s conviction

was affirmed on direct appeal, but the case was remanded for resentencing consistent

with Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed. 2d 403 (2004).

- Knippling, 144 Wn. App. at 639. He was resentenced to concurrent sentences with the

longest period being 17 months. He had already served 41 months. Id. Knippling asked
the court to give him 24 ‘months of credit towérds his 18-36 months of community
custody. Id. Division Three held that RCW 9.94A.625(3) was not controlling and must
be read in the context of the entire senfencing scheme. Id. The court focused on the term
‘completion’ and distinguished frorﬁ ‘released’ and held that Knippling’s community
custody began at the cw of his sentence and 24 months bvefore he was released.

Knippling held that RCW 9.94A.625(3) deals with the tolling of community
custody after the community custody began. Community custody dpes not run during the
time in confinement for new crimes or for community custody violations. Id. This

interpretation is consistent with Cameron. RCW 9.94A.715(1) addresses the point in time
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at which the term of community custody begins, and the statute is clear that the term of
community custody begins when the offender completes his confinement time. _Ig; Here,
Mz. Jones completed_ his confinement time 30 months before he Wés .released. Therefqre,
Jones should be credited 30 months of community custody time téwards his 36 months of
community custody.
I1I. CONCLUSION

Because this court interprets ;che statutes in context of the entire sentencing
scheme, RCW 9.9A.625(3) and RCW 9.94A.715(1) read 4together are consistent with the
interpretation that comrﬁunity custody begins at the time the sentence was completed, and
unless Jones was serving time on another crime or for violating conditions of community
custody, excess time served in custody should be credited toward his community cﬁstody.
Therefore, because Jones completed his term of confinement 30 months before he was
actually released; his community custody commenced 30 months before he was released.
This court should follow Knippling and credit Mr. Jones with 30 months of community

custody for time served prior to his actual release. .

Respectfully submitted this / Z-day of September, 2008.

o

:X NG \2‘5 L ~v™~ 7 N
Tina R. Robinson, WSBA# 37965 /Roger A. Hunko, WSBA# 9295
Associate Attorney Attorney for Appellant
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of Appeals, Division II, 950 Broadway, Suite 300, Tacoma, WA 98402, via
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