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IL.

- ISSUES PRESENTED FOR REVIEW

A. The trial court did not abuse its discretion in admitting the
1. The defendant’s challenge to the Order is an
impermissible collateral attack.
2. The defendant attempted to attack the sufficiency of the
evidence supporting the Order. _
3. The term “applicable” does not create a new avenue for
reviewing the issuing court’s decision to issue a no
. contact order.
B. The Order substantially complied with RCW 26.50.
C. The defendant was afforded due process and the Order
informed him of what conduct was criminal.
--1." The defense interpretation creates an entirely absurd ..
result. _
2. The defense interpretation is inconsistent with the ’
~ statutory scheme.
3. The defense interpretation is inconsistent with the
“broader purpose. B
4. Neither the rule of lenity nor the last antecedent rule

apply.

STATEMENT OF THE CASE .

‘On May 27, 2005, fhe defendant was Vcharged under Seattle
M:llqicipal Code 12A.06.180 with 2 counts of violating a
Protectioﬁ Order (Order), which had been issued .by King County
Superior Court in 1996 to protect his Wife and childreﬁ. The ..
defendant challénged the validity of the Order in Séattle Municipal
Court only upon being charged with its violation. The defense

claimed the King Counfy Superior Court did not make 'ﬁndi‘ngs of -

fact sufficient to issue the Permanent Protection Order. CP 23-24,



| - 28-29. The defense attorney argued to the trial court that because
additional ﬁndings were required to issue a permanent order, he
had attempted to go throﬁgh the original King County Superior
Court record to determine if they had actﬁaliy been m'ad.e, statiﬁg
“Without thi§ file we can’t know if it was a lawﬁ;lly issued order. “
CP 23. D_efense counsel afguéd that the trial court 'shoﬁld review
the findings of tile original court, citing case law regaiding truth
~and sufﬁciency of ﬁn,dings, on direct apf)eal. CP 28-29. The trial
court found th;tt the Order was vali(i and applicable, there was
nothing to suggest thé Superior Court did not make the correct
statutory findings, and fhat the Order was valid on its face and not
void._ CP 32. The defense was later allowed to revisit this issue,
| arguing ;that the newly locatethuperi.or Court record did not
contain sufficient information for the trié;l court to conclude ‘that |
| the .corfect ﬁndings had been made. CP 43. The trial court égai_n
found that it was not required for the iséuing court to provide an
actq,al reéitatioﬁ of ﬁhe facts upon which it relied to issue a |
~ protection order. CP 43, 44. Honger, the trial court did review

some of the underlying evidence, presented in 1996, and concluded

it likely provided a sufficient basis for issuance of the Order. CP



IIL.

43.

The defendant appealed these findings, ciaiming that the
trial court erred in finding the Order was applicable and
édmissible, challenged the sufficiency of the evidence, and claimed
that the defendant’é due process rights were violated. The Superior

Court reversed the defendant’s conviction, finding that because the

‘language on the actual Order did not match the language of the

_ statute exactly, the Order was invalid, CP 98. The court did not - ,'

rule on the other claims of error, éind the City appeéled' the limited

* ruling. The defendant cross-appeals on the issues not ieached by

the King County Superior Court.

ARGUMENT

A. The trial court did not abuse its discretion in admitting the
. Order. '

1. The defendant’s challenge to the Order is an impermissible
collateral attack. : '

N The defendant claims Seattle Municipal Court erred in deten’nining. ,

that the Order he was charged with violating was valid and applicable. |

- However, the case defendant cites as authority creates no new avenue of

challenge to a facially valid order,' and the trial court did not abuse its

‘discretion in determining that the Order was valid. Unless the Order was



ab‘soh‘ltely void, the Defendant had a duty to obey it, and the Order could
only bé void if King County Superior Court had 1o jurisdicﬁon to impbsé
it. When the Defendant violated the Order, it was in full force and effect.
Therefc;re, his challenge is an impermissible ciollate;al attack.

Erroneous orders may be attacked in a collateral proceeding only if

absolutely void. State ex rél Ewing v. Morris, 120 Wash. 146, 207P. 18

- (1922), State v. Lew, 25 Wn.2d 854, 172 P.2d 289 (1946), State ex rel

Snohomish County v. Sperry, 79 Wn.2d 69, 483 P.2d 608 (1971). A
collateral proceeding is “any proceeding which is not instituted for the
expreés purpose of annulling, correcting, or modifying the j udgment, or

enjoining its execution.” Peyton v. Peyton, 68 P. 757 (Wash. 1902), citing

Morrill v. Morrill, 25 Pac. 362, 11L.R.A. 155, 23 Am.St.Rpe. 94 (Ore.

 1890) and Kalb v. Soc'iety, 65 Pac. 559 (Wash. 1901). A judgment is void |
only .Whe_re the court lacks jprisdiction of the partiesr or the subject ﬁlatter '
or lacks the inherent power to enter the particular order involved, “even if
' thereisa ﬁmdameﬁtal error of llaw appeafing upon the ‘face- of the record.”

Dike v. Dike, 75 Wn.2d 1, 448 P.2d 490, 495 (1968), quoting Robertson v.

Commonwealth of Virginia, 181 Va. 520, 536, 25 S.E. 2d 352, 358, 146

’A.iL.R. 966 (1943), quoting Freeman on Judgments, 5th Ed., s 357, p. 744, \

and see also State v. Alter, 6_7. Wn.2d 111, 406 P.2d 765 (1965), Bresolin



v. Morris, 86 Wn.2d: 241, 543 P.2d 325 (1975).

A decision regarding an impermissibie collateral attack on an anti-
harassment order is instructional. In State v. Noah, 103 Wn. App. 29, 9

P.3d 858 (2000) review denied, Calof v. Casebeer, 143 Wn.2d 1014, 22

P.3'd 802 (2001), the defendant waé féund in qonte'mpt of an anti-
harassment ordér, issued by a district céurt. Id. at 33. On appeal,'Noéh ‘
contended .the anti-,harassmént ordér was unenforcéable Because'the
distancé provision was excessive, and its terms constituted a “prior
restrgint” on his nght to frée speech. Id. at 36-43. Division One found
‘that even assuming the anti-harassment order’s terms Wérg
unconstitutional, the order was only Voidabie. Id. at 44. “The collateral
bar rule generally states that é court order cannot be ‘collaterally attacked
in contempt proceedings arising from its Viqlation, since a contempt -
judgment will normaliy stand even if the order violated was eﬁoneous or
was later'ruled invalid.”” Id. at 46. Becaﬁse Noah violated the order
before attacking it, the contempt order was. affirmed. Id. at.48.

~ In Noah, Division One cited the “inviolét_e rule” sth down by the -
United States Supreme Court in Walker v. City of Birmingham, 388 U.S.
307, 87 S.Ct. 1824, 18 L.Ed.2d 1210 (1967), which stated that even if

unconstitutional, a rule of law must be obeyed until set aside in an



appropriate proceeding. Noah, 103 Wn. App. at 45. Division One
concluded “any attack on the order in a éonterﬁpt proceeding would be
collateral and ﬁnsuccessful.” Id. at 46. See Walker, 388 U.S. at 309-315
(Petitioners violated an anti-parade iﬁjunction before challenging its

validity. Therefore, although substantial constitutional issues had been

faised, the court refused to consider them); Howat v. State of Kansas, 285
U.S. 181, 189-190, 42 S.Ct. 277, 66 L.Ed 550 (“It is for the court of first
instance to determine the querstiovnA of the validity of the Iaw, and orders

based on its decisions are to be respected, and disobedience of them is

cbntempt of its lawful authority,”)

Here, as in Noah and Walker, even if the King County Superior
Court did not make.the req‘uired ﬁndings of facf necesséry to issue the
Order, the Order would not be void, but merely voidable. The Order was
akin to the anti-harassment order in Noah and the injunction in Walker. -
" The defendant’s violation of the Order, like Noah’s coﬁtempf of the anti-
harassment order, barred any subsequent collateral attack.on its validity -
based on the underlying facts that supporfe_d its issuance in the trial court
or claim that the issuing court did not follow proper procedures. The King
- County Sulperio-r Court’s decision should be respecfed by oﬂler courts and

the defendant until it is changed by direct challenge or appeal.



Becausé King County Superior Court had jurisdiction té Impose
the Order, until the Order is invalidated by a direct challenge, 'the |
defendant is required bto obey it. The defendant raised no such direct |
challenge, or if he did in the many times he went back before thevKing
| County Superior Court under the same cause number, it was unsuccessful.
Thereforé, he had a duty to obey the Order.

The defendant claims that the Seattle Municipal Court did not view
their challenge as a collateral attack. If so, the Seattle Municipal Court
bérred. However, the record indicateé thét the court did believe the
_defendant’s challenge was akin toa collatéral attack. lTh'e court used
Word;c, and Ianguage'that mirrored the case law regarding collateral attacks
" on -Valid orders when makiﬁg her ruling. The trial court stated:

) In examining these particular orders, they appear to.
be issued by a court of competent jurisdiction. They appear
to be issued pursuant to statute. They appear to be
applicable to the parties. They appear to be exercised
pursuant to statute. The issue is whether there were
findings that supported the court’s issuing the orders
permanently.... ‘ _

In considering the Miller case with other cases on
void or voidable orders, the court would have to find that
this order.is not void on its face. There is nothing to show
that it is inapplicable. The only possibility would be that it
might be voidable if the court did not make the appropriate
findings. . ..there is nothing from looking at all terms of the
order to conclude merely from the order that for some
reason this court should determine that in 1996 the court
and the judge at that time made an incorrect decision.

i



Obviously, that kind of detenﬂination would have to be
made by appealing the order.

CP 22.
The t;ial court correct.ly determined that the defense was

| attempting to collaterally attack a facially yalid ofder some ten years after
it was issued. This is ho}t allowed ﬁndér the law. While defense claims
that the trial court incorrectlf shifted the burden to the ~defense to show.the
o,rder-was iﬁvalid, this 1s not the case. In dictg, the ﬁ'iai court stated that if
an vorder Was nof‘ybid, but merely. Voidable, prosecﬁﬁ_bn Would not Ee
hindered as the City would héﬁve estébliéhed facial validity, and the defense
would have to provide mbfe information. The burden Was not sh_ifted to
the defeﬁdant to éstabliéh that the Order was invalid in the trial court. The
‘defendant was mefely asked to prbvicie some sort of argument as to why .
he believed that thé Qrder was ihvalid,lwhen the Ofder appeared.valid on
its face. Case 1a§v regarding gonstitutional validity of predicate
cqnvictions is instructive. A defendant may ‘c‘hallenge. the Consﬁtﬁtionality
of predicate conyictiéns, But he bears the im'tiél Burdeﬁ of offeringva
“colorable, fact specific argument” in supportl.o'f his claim‘o'f errof. State
V. Summers,.IZO Wn.2d 801, 812, 846 P.2d 490 (1993). At that point, the
burden shifts to the prosecution to prove validity; .The defendant c\ould not

provide any fact specific argument that the correct findings were not made,



other than their claim that the findings were not on the Order and their
Eelief that the issuing coﬁﬁhad erred.

In State v. Snapp, 119 Wn.App.. 614,'625, 82 P.3d 252 (2004) a
defendant challenged the issuance of ano cohtact order after he violated it,
clainiing that the court had no jurisdiction to issue the order and the state
had to prove the validity of the order to the jury. In réj ecting thé :
| defendant’s claim, the court stated that thé State ié ﬁot requifed to

anticiﬁate eve,;ry possiblé challenge to the validity of a protection order,
.prcvwe to'the triél court that every procédu:re was followed by the issuing
court, and not every defect in 2 no contact order renders it invalid. 1d. at |
624, 625. The Snapp court stated that the Staté must oniy prové that
‘there is an order, granted under fhe appfopﬁafe statute, t_hé person
restréined knew of the order, and there was a'vioiétion of one of ifs
provisions. Id. éit 625. Therefore, the City only had to prove thét the
_ Ordef was facially valid. |

Given fhe great risk to society p‘osed by dorﬁeétic violence
situations, and the City’s great interest in providing protection to dbmestic.
violence victims, the defendaht’s‘attempt to challenge King County.
Superior Court’s’ findings of fact uﬁdermines long established legal |

pfinciples. If the defendant was in any way confused by the Order or



| believed it to be unlawfully issued, he was free to petition King County

Superior Court for clarification, revision, or vacation. He failed to do so.
The fact that the terms in the Order indiéating that it is permanent do not

exactly mirror what is contained in the statute does not allow the

Defendant to raise a collateral attack. As démonstrated in the City’s

~ opening brief, specific findings of fact are not included or required on the

no contact orders. Seattle v.‘bEdwards, 87 Wn.App. 305, 941 P.2d 697

~ (1997) and Spence v. Kaminski, 103 Wn.App. 325, 12P.3d 10307(2.000). ,

The Order stated “if the duration of this order exceeds one year, the court

finds that an order of less than one year will be insufficient to prevent

. further acts of domestic Violence.” RCW.25.50 requires the court find

“the respondent is likely to resumé acts of domestic vid_lénce against
petitipner. . .When the order expires.” | The trial court WéS correct that these.
are one in thé éame, thé bOilerplate ianguage on the Order was statutorily
sufﬁéi_ent, and is not even required.

2. The defendant attempted to attack the sufficiency of the
evidence supporting the Order.

The defendant characterizes his appeal now as a challenge to the

" Seattle Municipal Court’s finding that the Order was valid; however it is a

challenge to the sufficiency of the evidence sup'portin'g the original court’s

decision to issue a permanent protection order in 1996.

10



A:defendaﬁt may not collaterally challenge the sufficiency of the
evidence supporting a protection order. In State v. Joy, 128 Wn.App. 160,
_ 11’4 P.3d 1228 (2005), the defendant was charged W.ith violating a
protection o.rder and asked the criminal triai court to evaluate whethef the ..
order should havg been issued in the first place. Id,, at 164. Thé court
distinguished between the facial validity of an order and the evidenc;e |
~ supporting the order, and held that while a criminal trial coﬁit may ’
e?aluate the facial Vélidity of an ofder, defendants cannot challenge the
sufficiency of the evidence suppbrting the issuing couﬁ’s décisioh. Id., at
164. No authority cited by defense contradicté the lg rule.

The defense at trial essentially asked the trial cqurt to re\%iew the
evidence and findings of the King County Superior Court, arguing that this
was the trial céurt’s job Wheﬁ reviewiﬁg no contact drders‘. And_then they
requested thaf the Superior Court reView the trial courts findings, and the
findings of the originall issuing court. If defendants are allowed this kind
of cbllate’ral challenge tb orders they have already violated, wheré does it.
end? Do defendanté have n§ duty to obey orders until the Unites States
Suprerﬁe Court feviews the facts underlying their issuance? This is
.essentiélly what defeﬁse is asicing the court fo allow. This is .an

impermissible collateral attack, and the defendant’s appeal should be

11



’denied.

It should bé noted that the Seattle Municipal Court did review the |
underlying facts that suppdrted the issuance of the Order. The court, while
stating that direct appeal was the-proper way to challenge the Order, stated
that there was no showing that the judge iﬁ 1996 abused his or her
discretion ini issuing the Order, as there were allegations of assault against
the defendant’s wife at the time and a former wife, possiblé property
damage, énd' maintaining unwanted contact. The Seattle Municipal Court
found that these acts have been found sufﬁcieﬁt by app_gllate courts, and so
found in this éase. CP 43. Should the defense be successful in getting this
court to review the allegations underlying tﬁe Order, madé in 1996, this
court should also find fhat these aIlegations were sﬁfﬁcient to support
issuance of 2 permanent order, given the history of dbmestic violence.

. This collateral attack is precisely the kind of challenge that the Joy
court held is not appropriate during (or after) any resulting criminal trial
for a Violation of an order.

- 3. Theterm “ap.plic'able” does not create a new avenue for

reviewing the issuing court’s decision to issue a no contact
order. ‘

The defendant claims that the use of the word “applicable” in State

v. Miller, 156‘Wn.2d 23, 123 P.3d 827 (2005) creates authority for a _

12



defendant to collaterally attack a protection order, allowing a defendant to
challenge the issuing court’s findings of fact and conclusions of law before
a criminal trial court after the defendant is charged with violating the
order. AdditionaHy, the defendant claims that because the findings were
not contained on the Order, the Order lwas‘ facially invalid and therefore
the trial court had to evaluate the underlying facts that supported the |
issuance of the Order. -

The term “applicable” as used in Miller essentially means facially
valid and relevaﬁt. An order shouid contain what ie statutorily required Vto ’
be on ite face, should be issued under an appropriate stat’ute,v apply to the
parties, and support fhe charge.\ It does not allow collateral challenge or.
allow a defendant ;co challenge what occurred in the issuing'court befefe ‘ '
the criminal trial court. There is no statement in M that a new test has

‘been created. |

In Miller, the Supreme Court ruled that the velidity of é no centact
order was not an implied elemeﬁt of Vioietion of é No Contact Order.
'Instead, the validity of a no contact order was 2 questien of law to be
determined by the trial coqrt. Miller, 156 Wn.2d at\ 24. Miller discussed

several prior cases regarded the facial validity of no contact orders,

including State v. Carmen, 118 Wn.App. 655, 77 P.3d 368 (2003), stating |

/

13



“Carmen rested in part on the comparative expertise of a judge to make
reasoned judginents aboul the legal authority by which predicate no
contact orders were issued. Carmen also noted, properly, that ‘the very
relevancy of the prior convictions depended upon whether they qualiﬁed
as predicate convictions linder the statute. If they had not so qiialilied, the

- jury should never have been permitted to consider them.”” Miller, 156

 Wn.2d at 30, quoting Carmen, 118 Wn. App. at 664.

‘What the court in m&as discussing was the orders relevancy.
This is what is meant by “applicability.” Does this order have anything to
do with the crime chargdd? If not, it is not relevant and therei‘ore does not
apply to the current criminal chargea. “Applicable” does not mean that the
| trial court needs to determine that, beyond what is on the fade'of the
document, all statiitory requirements were met when the order was issued
by another caurt. -. |

Pdst-m case law support this interpretation of “applicability.” .
In State v. Gray, this court held that the validity of i)ridr convictions that |
operated as predicate offenses for a Felony Violation of aNo Coniact |
Order were legal issues to be decided by the trial court. State v.’ Gray, 134
Wn.App. 547, 549,. l38 l).3d 1123 (2006). In this court’s analysis in

Gray, Miller was discussed in terms of its holding that the validity of a no

14



was up to the tﬁal court:to determiné, not tﬁe jury. This court stated “But
Miller explicitly apprdved of Carmen’s holding that whether the prior
convictions qualified as predicate convictions under the statute was é
threshold determination of relevance, or applicability, properly left to the

court.” Gray, 134 Wn.App. at 555 (emphasis adde.d). Miller’s analysis of

Carmen and Gray’s aﬁalysis of Miller make clear that the term
“appliéaﬁle” is used almost interchangeably with the term “relevant.”
Meaning, dbes this order appiy to these people and this charge or is it in
effect “relevant” to this proceeding. Expanding. fhe te%m “appliqable” to
mean that the trial court should somehow determine that the issuing court
“had cbtﬁplied with allist‘atutes is legally and practically ﬁntenable, and
goes against Aa.ll" existing case law regafding COilatérél attacks on no contact
orders." If the defendé;nt did not believe the propér ﬁhdirig had been made‘
il’:lAﬂ.le issuing bouﬂ, he should have challenged it the%e. |

Becéuse tﬁ'e term “appiicability’ > does n§1; allow a defendént to
challenge the undeﬂjdng findings-and conclusiohs of an issuing céurt, thé
~ defendant’s collaterally aftfacked a faCially. valid order. The defendant’s

challenge,should be denied.

B. The Order substantial]s} complied with RCW 26.50.

Should this court determine tha't the findings were required to be

15



placed on the Order, the éuperior Court éhould still be, reveréed and the
defendant’s conviction affirmed because the Order substantially complied
Wﬁh the statute because the Order notified the defendant what conduct was
proscribed, and the ﬁndirigs contaihe,d on the Order werel eésentially the
same as those fequifed in the statute. |

Due process requires that citizens be af_fbrded fair warning of

proscribed conduct. City of Spokane v. Douglass, 115 Wn.2d 171, 178,

795 P.2d 693 (1990). “Citizens must have notice not only of what conduct

* is criminal, but also of the severity of the penalty.” State v. Hunter, 102

Wn. App. 630, 638, 9 P.3d 872 (2000) (citiﬁg BMW of North America, -

Inc.. v. Gore, 517 U.S. 559, 574,116 S.Ct. 1589, 134 L.Ed.2d 809 (1996))
HoWever, “substantial compliance has béen defined as actual

compliance in respect to the substance essential to every reasonable

objective of the statute,” Continental Sports Corp. v. Dept. of Labor and

Industries, 128 Wn.2d 594, 602, 910 P.2d 1284 (1996), quoting City of

Seattle v. Public Employment Relations Commi’n, 116 Wn.2d 923, 928,

809 P.2d 1377 (1991), (quoting In re Santore, 28 Wn. App. 319, 327, 623

P.2d 702, review denied, 95 Wn.2d 1019 (1981)) (“there need not be
strict compliance with each and evéry priovisio’n‘of [the statute], even.

though such provisions may be couched in mandatory language”).
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(Emphasis added).
| Technical defects have been held hon-fatal under similar

circumstances. See, e.g., State v. Storhoff, 133 Wn.2d 523, 946 P.2d 783 |

(1997). In Storhoff, the Department of Licensing ser,lt notices incorrectl_y
_statiﬁg (iefendants had only ten days to request a formal revocation
hearing, as opposed to the fifteen days authorized by statute. Id. at 526.
The Washington State Supreme Court_held that “minor procedural errors
do not necessarily rise to fhe level of due process viollation.-f’ Id. at 527.
A misstatement of law or an omission does not suppért judicial

relief absent a showing of actual prejudice to the défendant. See Grewal v.

Dep’t of Licensing, 108 Wn. App. 815, 822-23, 33 P.3d 94 (2001)

(inaccuracy in statutory breath test warnings did not render them invalid

absent prejudiée), State v. Harper, 118 Wn..2.d 151,822 P.2d 775 (1992)
(absent prejudice, incorrect. statutory citation in criminal charging : |
document not grouhds for reversal). The defenée failed to show that how
- the ﬂndings‘ were written on the order prejudiced himvin any way.

In Storhoff, the court _he_ld that absent actual prejudice to the
defendants it would 110‘; invalidate their license revocations: “We are
reluctant to excuse the Defendant’s serious criminal violations due to a

minor procedural error that did not actually prejudice the Defendants.”
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Storhoff, 133 Wn.2d at 532. Acts.of domestic violence, too, are serious
criminal violations. See RCW 10.99.010. This Court should ‘not uphold
the King Couhty Superior Court’s ruling absent any actual prejudice to the
defendant or his due procéss rights. |

Without a shbwing of prejudice, the court will presume prejudice

only in the case of a material departuré from a statute. State. v. Tingdale,

117 Wn.2d 595, 603, 817 P.2d 850 (1991), quoting Roche Fruit Co. v.

Northefn Pacific Ry., 18 Wn.2d 484, 487, 139 P.2d 714 (1943).

Here, the deferidan:c was provided with notice regarding what
conduot was proscribed.. The Order complied with everything that was
’requirgd in the statute. And ;the findings as written on fhe Order ;Veré
essentially the same as those required by the étatute. Therefore,Athe Order
s_ubstantially complie& with the statufe, is valid on its face, and the trial
court did not err in admitting it. The def¢ndant cannot claim he was |
prejﬁ‘diced because the wording regafding ﬁndinés on the Order did not
'exactly match the wording re gvarding findings contained in-theAstatu‘tel. The
defendant had ten yeafs to correct any perceived mistake, and he failed‘to
do so until after-hc had violated the Order. The defendarit’s 1;equest should.

be denied.
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C. The defendaht was afforded due process and the Order
informed him of what conduct was criminal.

TheRdefendant‘ claims he was misled by thé Order because it did
" not specifically state that it was also a violation under the Seattle

Municipal Code. Additionélly, he claims that the Order did not prohibit
the conduct he engage;i 'in. \

First, the defendant’s assertion that he was not given’ notice.that his
Violation of the Order was a crime under the Seattle Municipal Code is 7
witﬁout merit. Under his reasom'ng, any vpr.otcvctio.n order would have to

' list every single jurisdiction that could chargé him with a crime Iw'hen he
Violat‘ed the Order. The Order told aefendant that violation of its terms

was a crime. He was therefore on notice as to what conduct was criminal.

Although State v. Wilson, 117 Wn.App. 1, 75 P.3d 573 (2003) was cited
by defenée to support.their argument in the lower coﬁrt, the éour't iﬁ
Wilson rejected the argument'that an order was misleading becéﬁse the
order ‘did not specify that the listed felonies were the c;nly fel_onies WlﬁCh -

‘would result':from a violation of the ordér.” Id. at 13. The same 'analysis
should be used here. Just because the Ordef did not list ail the

. j’un'sdictiohs where defendant couid be charged with a é:rime did not mean
he was not_ informed of what cqnduct was criminalized under the statute.

- RCW 26.50 did not require this kind of notice. The defendant’s due
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processvrights were not violated.

As stated above, a misstatement of law or an omission does not
support judicial relief absent a showing of actual prejudice to the
defendant. Grewel, 108 Wn. App. at 822-23, and without a showing of
prejudice, the court will p?esum_e prejudice only in the case of a material
departure frem a statute. ‘Tingdale.,' 117 Wn.2d at 603. The defense failed
to show thatv'how the absence of warnings ‘?hat ViolationAof fhe Order could
subject the defendant to criminél prosecution in 511 ether jurisdictions
prejudiced him in any way. He cannot make any factual assertion that he
was actually misled. |

In comi)arative cases, a court’s failure to inform a defendant that
his convietion would sﬁip him of his firearms rights was not a Qiolation of
due proeess b’eceuse the defendants were not afﬁrn:latively misled. State v.
Carter, 127 Wn.App. 7‘13, 720; 112 P.3d 561 (2005) (“The seﬁtencing
‘court need not make express afﬁﬁnative assurances on the status of the
convicted defendant’s rights”); State v. Bllim, 121 Wn.App. 1, 85 P.3(i
373 (2004) (Although Colorado court d1d not notify defendant he could
not possess ﬁrearms court did not act1ve1y mislead him into believing he
~ could, so there was no due process V101at1on); State v. Minor, i33 '

Wn.Ai)p. 636, 137 P.3d 782 (2006) (Court failed to check box indicating
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defendant had lost firearms rights, but defendant could not demonstrate ﬁe
-relied on the judgment and sentence to determine whether he céuld -
possess a ﬁréarm and court did npthing to affirmatively indicate that
defendant could possess a firearm). In these cases, the courts ruled that fhe_
defendants éould not demonstrate that théy relied on the courts’ omissioris,
éo theré Was no prejudice.
Here, defendant claims that because the Seattle Municipal Code is
broader than the RCWS (see argument below) the defendant was misled.
Howéver, thét argument has no ‘merit, and the defendant cannot point to
any specific factsA to demonstrate thét he was affirmatively rrﬁsled.
Additioﬁally, the defendant’s claim that hlS conduct did not violate
- the Order because it was not crirﬁinalizéd uﬁder RCW 26.50 1s also |

without merit. This question has already been decided in the City’s favor

in Stgte V. Buﬁker, 144 Wn.App. 407, 183 P.3d 1086 (2008). In Bunker,
this court found that although former RCW 26.50.110 ‘was poorly written,
| under rules of sfatutory consﬁ‘uction and legislative intent, it was clear thét
the legislature meant to criminalize exacﬂy the.co'nduct in which the
defendant engaged; B_unk_gz,‘ 183 P.3d at 1089-1093. Thus, the
defendant’s argument should be rejected. Although Division I disagreed'}

in State v. Hogan, 145 Wn.App. 210, 218, 192 P.3d 915 (2008), that
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matter Wili likely be accepted for review.

However, the Washingfon State Supréme Court éhould affirm this
coﬁrt in Bunker because the'defense asseﬁion that RCW 26.50 does not
criminalize the defendant’s conduct is without merit. This Court should,
~ and did, interpret the statute Witﬁ the sole purpose of determining the

legislature's intent. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281

~ (2005). In this situation the legislature's intent as to whether the
defendant's conduct constitutes a crime is entirely clear. This is because
the legislatme tells us what their intent was -- and is -- in relation to RCW
26.50.
Substitute House Bill 1642 removes the language "for which an . '
“arrest is required under RCW 10.31.100 (2)," the language relied upon by
the defendant.
The new bill states its purposé'when in section 1 it reads:
- The legislature finds this act necessary to restore and 'make clear its
~ intent that a willful violation of a no-contact provision of a court
order is a criminal offense and shall be enforced accordingly to
preserve the integrity and intent of the domestic violence act.
(Italics included). o ' '
This act is not intended to broaden the scope of law enforcement
power or effectuate any substantive change to any criminal

provision in the Revised Code of Washington.

-Substitute Hoﬁse Bill 1642.
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The legislaﬁlfe has spoken inno unc,ertaih terms -- and it has
indicated that the intent of RCW 26.50 always was, and still is,’that any
violation of a protection order ﬁnder RCW 26.5-0 cbnstiﬁtes a crime. 'Had'
~ the 'sta;tute been intended to be read the way th¢ defense argues, one could
have expected to have seen language to the effect that after
~ decriminalizing certain actions the legislature is now going back to

criminalizing this behavior. - But. that expréssion.is not found. The
leéislature never once éoritemplated that some courts would reéd‘RCW
26.50 éut of context with the rest of the dorﬁestic violenc?e statutes and
decriminalize ‘acts that have always been intended to be déerried crimes.
The same is true here.‘ The clarification provided by ‘the legislature
| allows us to see the legislature's intention in drafting RCW 26.50, aﬁd
there is no reason why tiu's Co'urt_ should not follow that iﬁtlention. » |

1. _The defense interpretation creates an entirely absurd result.

When interpreting statutes, a court should try to avoid absurd

results. Roy v. City of Everett, 118 Wn.2d 352,357,823 P.2d 1084 '

(1 992)~(“Ahy statutory interpretation Which would render an unreasonable
and illogical consequ‘ence‘should bé avOidéd.”). .Here, if the court adopted
th¢ defense interpretation, this would be absurd, allowing a foreign‘

protection order -- e.g., a no-contact order issued by a court in Guam -- to
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have greater force than an order issued by a Washington court. This would
also mean that the respondent of a no contéct order could not go Withiﬁ

- 500 feet of a protected person’s residence, but could start to yell in the
protected person’s .face if they were both 501 feet a§vay from tile residence. -
And finally, this would also mean that for the government to ensure any

" meaningful protectioﬁ for victims, it would havé to list every possible area
in Seattle Whefe the victim would pos_sibly go (i.e., the store, the park etc.).
These e);amples étrongly suggqst why the defense position is entirely

.. untenable.

2. The defense interpretation is inconsistent with the statutory
scheme. :

When interpreting a statufe, a court must interpret the provisions to

-effectuate a qonsistent statutory scheme: S‘Fate V. Chapman 140 Wn,k2d
436, 448, 998 P.2d 282 (2060) (noting how related s;tatutory provisions
must be harmonized to 'effectuate a consistent statutéry schéme). Here, the
statutory scheme -- which prc'wides:fof expansivé protection of victims of
domestic Vidlgnce by ériminalizing particular behaviors — sﬁows that the

: defensevinterpretation 6f 'RCW 26.50.110 renders the rest of the étatutory

schgmg: nonsensical. For éxample: | | |

The defense reading of the statute simply does not comport with

the statutory scheme against domestic violence. Additionally, it renders
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impértant victim protections essentially r'neaningless.v When a respondent
of a protection order violates the order to not contact the victim directly or
indirectly, under the defense interpretation, the victim has no criminal
- remédy. In fact, the victim is unable to couﬁt on the police to get
‘invoh‘/ed. According to the defendant’s reasoning, the best a victim could
dois go back to the issuing court and ask that the respondent be held in -
contempt of court.

3. The defense interpretation is inconsistent With the broader
purpose.

Fufther, the defeqse interpretation is entirely inconsistent with the
broader legislative goal to protect victims of dom.estic Violence'.v Courts |
must attémpt tc; interpret 4 statute consistent with the overall statutory
purpoée. Roy, 118 Wn.2d at 3 57 (“Legislative intent is to bé détermined
in tile context of the entire stafute, ihterpreted in terms of the statﬁte’s
general purpose.”). First and foremost, this court should bear _in‘mind that
the Legislaturé'é purpose in creating no-coﬁtact orders and punishménts for
.Violatingvthem is “to reco gnizé the importance of domestic Violénce asa
serious crime against society and to assure the victim of domestic violence
the maximum protection from abuse which the law and those who enforce
the law can érqvide.” RCW 10.99.010, qﬁoted in State v. Ward, 148

Wn.2d 803, 810; 64 P.3d 640 (2003) (describing the felony enhancement
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provisions associated with violations of former Chapter 10.99 RCW). To
effectuate this goal, the Legislature created several statutory means of
obtaining no-contact and/or protectioh orders and allowed victims and
' petitiqners to use any of those means available to obtain an order when
- needed.- See inter alia, RCW chapters 10.99, 26.09, 26.10, 26.26, and
26.50. In addition, the Legislature provided that Washington courts would
| _reco'gnize no-contact or pro'tection-type_ ordérs issued in other jurisdiétions‘,
as long as certain ﬁindanienﬁl due pfocess req.uisites‘we.rc satisfied. See
RCW 26.50.110 and 26.52.020. Indeed, in re;ga;rd to foreign protection
order, the Legislature went ‘so far as to declare "a presumpﬁon in favor of

| validity where the order appears authentic on its face.” RCW 26.52.020.

See also State v. Snapp, 119 Wn.App. 614, 82 P.3d 252 (2004).

4.  Neither the rule of lenity nor the Jast antecedent rule apbly.

In Ré Post Sentenciﬁg Re_view of Charles, 1‘35' Wn 2d. 239,955 P.
2d 798 (1998) clarifies that the rule of leni‘ty r.equires‘ the court to intlerpret’
a statute n ‘the defendant's favor bﬁt only if two prerequisite conditions
apply. First, the staitjute must be ambiguoﬁs.‘i_d. Second, legislative intent
t\o the contrary must be absent. Id. Here, the statute is not ambigubus
when the court interprets the statute in concert with the entire domestic

violence statutory scheme. Second, this court would be hard pressed to
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reach the conclusion that legislative intent to the contrary ié absent in view
of the purpbse of the domestic Violence. statute and the current legislature's |
~ clarification. Becausé the defense fails to establish both ’of these
condition precedents, the court should.not consider the rule of lenity.

The Last Antecedent Rule should also not control. In Berrocal v.

Fernandez 155 Wash. 2d 585, 121 P.3d 82 (2005)»'the Washington State
' Supfeme Court found that the court needs to make sure than the lést
antéccdeﬁt rule does: not run afoul of the requirement that they "remain
voareful té avoid unlikely, absurd or stra\ined'.' result.s. Id. The court foulj.d
that the practical implicaﬁon of applying the last antecedent rule was that
individuals were not considered employees when they were sleéping but
w'hen awoken to ward off predators they would be éonsidered employees.
Asin B_em, .there would be absurd outcomes and practical difficulties
that would arise should this court appiy the last énfecedent mle. Asa
result, thié court éhould adopt the approach taken i)y the Washington State
" Supreme Court and detennine that it cannot adopt the reasoning of the 1ast
- antecedent ruie -without runniﬁg afoul of creating unlikely, absurd, or
strained results. | !

~ In short, by ignoring Wh_af the legislature stated about its intent and’

focusing solely on "rules" of statutory interpretation, the defense argument
g tory 1nterpreta
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would still fail, as the defense int,erprétation is inconsistent with the
interpretation of the statute as a Whole, with the purpose of the étatute, and
'would creafe an absurd result and lead to other portions being
meaningless.

The defeﬁse challenge to the Order should therefore be denied.
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IV. CONCLUSION
For the foregoing ‘reasons the Court should find tﬁe defendant’s
attack on the Order is collateral and reverse the decision of King County
| Superior Court. | |
Respectfuﬂy submitted this 20™ ‘day of January, 2009 .
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