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L IDENTITY OF PETITIONER

The petitioner is Roger Allen Scherner.

IL. CITATION TO THE COURT OF APPEALS DECISION

The Petitioner seeks review of the published opinion of Division
One of the Court of Appeals filed on December 21, 2009 in State v.
Scherner, No. 62507-1-1, interpreting for the first time the constitutionality
of RCW 10.58.090, a legislative amendment to Evidence Rule 404(b).

III.  ISSUES PRESENTED FOR REVIEW

1. Whether RCW 10.58.090, an amendment to ER 404(b)
created by the legislature, violates the Separation of Powers Doctrine,
violates the constitutional prohibition against ex post facto laws, violates
the Equal Protection Clause, and violates Due Process.

2. Whether RCW 10.58.090(6) allows evidence of a
defendant’s prior misconduct to be admitted without the longstanding
requirement that the trial court actually weigh the probative value of such
evidence against the danger of unfair prejudice.

3. Whether, contrary to Washington case law, the restrictions
on the admission of evidence under the “common scheme or plan”
exception to ER 404(b) should be lessened and whether such evidence

should be allowed without a limiting instruction.



IV. STATEMENT OF THE CASE

In 2007 in King County Washington, Roger Scherner was charged
with three counts of Child Molestation in the First Degree, alleged to have
occurred between May 1, 2001 and September 1, 2002. The complaining
witness in the case was Mr. Scherner’s 13-year-old granddaughter, M.S.
RP 130-131. Although Mr. Scherner and M.S. lived in California,
prosecutors alleged that the charged crimes occurred when Mr. Scherner,
his wife, and M. S. traveled to Bellevue, Washington to visit Mr. Scherner’s
sister. RP 130-131, RP 690-91.

In March of 2008, 14 months after Mr. Scherner had been charged;
Washington legislators enacted RCW 10.58.090." The new statute
amended ER 404(b) so that in trials wherein the defendant was accused of a
sex offense, evidence of the defendant’s prior sexual misconduct was
admissible. Furthermore, contrary to decades of precedent, once such
evidence was admitted, the new statute contained no limitation as to how a
jury might use that evidence, thereby freeing prosecutors to argue and
jurors to reason that the defendant was likely guilty of the charged crime

based on his propensity to commit such crimes.

! The amendment to ER 404(b) was approved by the Legislature on March 20, 2008 and
took effect on June 12, 2008. The statute provides that, the Act applies to “any case that is
tried on or after its adoption”. Reviser’s note. RCW 10.58.090. Mr. Scherner was charged
in February 2007 and his trial began on July 2008.



When Mr. Scherner’s trial began in July 2008, the trial court,
relying on RCW 10.58.090, allowed the prosecutor to present testimony
from four adult women who claimed that they had been molested by Mr.
Schemner 20 to 40 years earlier when they were children. RP 105-132. Mr.
Scherner had not been charged or convicted in connection with any of those
prior allegations. At trial, consistent with RCW 10.58.090, the prosecutor
argued to Mr. Scherner’s jury that evidence he had molested other children
could be used to demonstrate a pattern and that “he is a child molester” and
was, therefore, likely guilty of having molested M.S. See, RP 1021-1022,
RP 1011.

Mzr. Scherner appealed his convictions. The Court of Appeals
concluded that the new statute did not violate the constitution. The Court of
Appeals sustained Mr. Schemer’s convictions.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED?

By enacting RCW 10.58.090 as a means of amending ER 404(b),
the legislature significantly changed the law governing the admissibility of
prior misconduct evidence in sex offense trials. That change is an issue of
substantial public interest. Further, the legislative amendment to ER 404(b)

resulted in several significant questions of constitutional law. The

2 In addressing RCW 10.58.090 for the first time, Division One issued opinions on two
different cases on the same day authored by two different judges. See, State v. Scherner,
No. 62507-1-1 (Div. I, 12-21-09) and State v. Gresham, No. 62862-3-1 (Div. I, 12-21-09).



Appellant respectfully requests that the Supreme Court accept review of
this case in order to decide those issues.
A. RCW 10.58.090 Violates the Separation of Powers Doctrine:

The Separation of Powers Doctrine is violated when the activity of
one branch of government “encroaches” upon the powers of another
branch. See, State v. Moreno, 147 Wn.2d 500, 505, 58 P.3d 265 (2002);
Article IV, WASH CONST.

By enacting RCW 10.58.090, the legislature encroached upon the
authority granted the judicial branch by Article IV, §1 of Washington’s
Constitution®. Article IV grants the judicial branch the authority to create
and adopt those rules of procedure necessary to govern the essential
mechanical operation of the courts. See, State v. Smith, 84 Wn.2d 498, 501,
527 P.2d 627 (1974). Furthermore, when the court promulgates a rule
pursuant to its granted authority, “all laws in conflict therewith shall be and

become of no further force and effect.” RCW 2.04.200.

* The legislature affirmed that constitutional grant of judicial authority in RCW 2.04.190,
which provides. . ."[t]he supreme court shall have the power to prescribe . . . the forms of
writs and all other process, . . . of taking and obtaining evidence; . . . and generally to
regulate and prescribe by rule the forms for and the kind and character of the entire
pleading, practice and procedure to be used in all suits, actions, appeals and proceedings of
whatever nature. . . ." RCW 2.04.190 (emphasis added).



Despite the Separation of Powers, the three branches of government
are not “hermetically sealed” and some overlap must occasionally exist. *
For example, in Title VIII of Evidence Code, ER 802 plainly provides that
amendments to the hearsay rules may be made by “either statute or court
rule.” However, unlike Title VIII, Title IV, the code section governing
relevance and which is at issue here, contains no grant of authority to the
legislature. Furthermore, none of the previous legislative enactments
affecting the admissibility of evidence have ever been upheld merely
because they were enacted by the legislature.’ Instead, it is the judiciary,
not the legislature, that ultimately determines whether or not a legislative
amendment altering a court rule will be allowed to stand.

Washington’s judiciary specifically opposed the legislative effort ‘

to amend ER 404(b)°. The legislature amended the rule despite the

* City of Fircrest v. Jensen, 158 Wn. 2d 384, 393-94, 143 P. 2d 776 (2006).

> See, e.g. State v. Long, 113 Wn 2d 266, 272, 788 P. 2d 1027 (1989). In Long, the
Supreme Court allowed a legislative enactment affecting the admissibility of breath test
refusal evidence in DUI cases. However, the court specifically announced, “...we retain
our power to determine the relevancy and thus the admissibility of certain types of
evidence...[but] we perceive no reason not to accept the legislature’s recognition in this
instance.” The court went on to note that, in cases involving driving and DUI, the desires
of the legislature should be recognized since the right to refuse a breath test was a matter of
legislative grace in the first place. See also, State v. Hudlow, 99 Wn.2d 1, 659 P.2d 514
(1983).

§ ...the judiciary is opposed to the Legislature making this change to ER 404(b) and feels
that the proper forum and procedure for consideration of such an important and

consequential change in the evidence rules is the court rule making process. There is not
enough time at the end of this short legislative session for adequate discussion and debate
about such an important change in our criminal justice system. Senate Bill SB6933. P. 3.



objection announced by the judiciary. The reason was clear. Members of
the legislature believed that sex offense trials would more often end in
conviction if prosecutors were not hampered when trial judges applied ER
404(b) limitations to the admissibility of prior misconduct evidence.’

In addressing the Separation of Powers violation, the Court of
Appeals below reasoned that, so long as ER 403 allowed a trial court to
weigh the admissibility of evidence before admitting it, there could not be a
Separation of Powers violation. See, State v. Scherner, No. 62507-1-1.
p.19-20 (Div. I, 12-21-09). Further, Division One analogized the new
statute to the “lustful disposition” exception to ER 404(b), even though that
exception had previously been strictly limited to prior acts occurring
between the defendant and victim at issue. State v. Scherner, at p. 14-15,
21. Division One then concluded that any apparent conflict between RCW
10.58.090 and ER 404(b) could be harmonized and, therefore, no
Separation of Powers violation existed. State v. Scherner, at p.18 (citing to

State v. Ryan, 103 Wn.2d, 165, 178, 691 P.2d 197 (1984).

7 “We need to allow for admission of evidence that did not result in conviction because the
nature of [sex] offenses often result in no charges being filed and no convictions”. House
Bill Report, SB 6933, 3-5-08, p.4. “In the recent trial in King County of State v. Darboe,
the jury could not reach a verdict after a trial where the judge, under ER 404(b), excluded
evidence of prior sexual misconduct that was similar to that for which he was charged.
This is an example of why ER 404(b) should be changed as it applies to trials of sex
offenses”. Senate Bill Report, SB 6933, 3-5-08, p.3.

8 Unlike the case before the court, Ryan addresses an amendment enacted pursuant to Title
VIII, which expressly gives the legislature authority to amend hearsay rules. See ER 802.



The legislative amendment to ER 404(b) contained in RCW
10.58.090 violates the Separation of Powers Doctrine. By announcing in
essence that a legislative enactment amending the rules of evidence will not
violate the Separation of Powers so long as the proposed rule is subject to an
ER 403 balancing test by the trial court, Division One improperly erodes the
Separation of Powers Doctrine. Furthermore, RCW 10.58.090, cannot be
harmonized with the plain language of ER 404(b). Evidence Rule 404(b)
provides that “evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show action in conformity
therewith.” The rule reflects the justice systems longstanding prohibition
against determining guilt or innocence based upon the defendant’s past
history.” By contrast, RCW 10.58.090 provides that such evidence “is
admissible, notwithstanding Evidence Rule 404(b).”*

The Supreme Court should accept review in order to resolve this

significant question of Constitutional law.

* E.g. State v. Smith, 103 Wash. 267, 268, 174 P.9 (1918) (“There is no more insidious
and dangerous testimony than that which attempts to convict a defendant by producing
evidence of crimes other than the one for which he is on trial...”)

1 Although both ER 404(b) and RCW 10.58.090 require the court to consider relevancy
pursuant to ER 403 before such evidence can be admitted, RCW 10.58.090 contains no
limit as to the purpose for which such misconduct evidence can be used once it has been
admitted.



B. RCW 10.58.090 Violates the Prohibition against Ex Post Facto
Laws:

The Washington State Constitution declares that "[n]o. . . ex post
facto law. . .shall ever be passed." CONST. Art. I, §23. See also U.S.
CONST. Art. I, §10. The seminal ex post facto case in the U.S. and the case
relied on below by Division One is Calder v. Bull, 3 U.S. (3 Dall.) 386, 1 L.
Ed. 648 (1798). The Calder court identified four categories of laws that
constitute an ex post facto violation."! RCW 10.58.090 violates the 4™
Calder category because the new law “alters the legal rules of evidence [to
receive] less or different testimony than the law required at the time of the
commission of the offence, in order to convict the offender.” See, Calder, 3
U.S. (3 Dall.) at 390."

Section RCW 10.58.090 alters ER 404(b) to allow different

testimony than was allowed when the crimes at issue were alleged to have

' 1% Every law that makes an action done before the passing of the law and which was
innocent when done, criminal; and punishes such action. 2™ Every law that aggravates a
crime, or makes it greater than it was when committed. 3™ Every law that changes the
punishment and inflicts greater punishment than the law annexed to the crime when
committed. 4 Every law that alters the legal rules of evidence and receives less or
different testimony than the law required at the time of the commission of the offense in
order to convict the offender. Calder, 43 U.S. (3 Dall.) at 390 (emphasis added).

2 In addition to violating one of the Calder factors, “[t}o fall within the ex post facto
prohibition, a law must be retrospective - that is ‘it must apply to events occurring before
its enactment’. . . ." State v. Aho, 137 Wn.2d 736, 741-742, 975 P.2d 512 (1999) (citations
omitted). Neither the Appellate Court nor the prosecutor dispute the fact that RCW
10.58.090 applied retroactively to Mr. Scherner.



occurred, thereby reducing the quantum of evidence needed to convict.
Addressing the ex post facto issue, the Court of Appeals below relied on
Carmell v. Texas, 529 U.S. 513, 525, 120 S. Ct. 1620, 146 L. Ed. 2d 577
(2000), for the proposition that, no ex post facto violation existed because
the enactment of “ordinary” rules of evidence does not constitute a violation
of the 4™ Calder category. Specifically, Division One declared that:

...ordinary rules of evidence, for example, do not violate the

[ex post facto]Clause. Rules of that nature are ordinarily -

evenhanded, in the sense that they may benefit either the

State or the defendant in any given case.

State v. Scherner, at p. 10. (Citing to Carmell v. Texas, 529 U.S. at 533,
n.23.)

However, RCW 10.58.090 cannot accurately be described as an
“ordinary” rule of evidence. RCW 10.58.090 is not “evenhanded” and will
not benefit “either the State or the defendant in any given case”. The Court
of Appeals below characterized the appellant’s position and RCW
10.58.090 as a rule that will benefit the State “more often than the
accused.” Scherner at p. 29. But that characterization does not accurately
describe either the appellant’s position below or RCW 10.58.090. The

stated purpose behind RCW 10.58.090 is to increase the likelihood that

prosecutors will win convictions in sex offense trials where evidence of



prior sexual misconduct by the accused exists.” The statute is designed to
do away with the historical limitations ER 404(b) placed on the uses to
which jurors can put prior misconduct evidence in sex cases. Consistent
with that purpose, prior misconduct evidence admitted under RCW
10.58.090 always benefit the State and will never benefit the defendant.™
RCW 10.58.090 is not an “ordinary” rule of evidence.

Because RCW 10.58.090 violates the prohibition against ex post
facto laws, the Supreme Court should accept review in order to resolve this
significant question of Constitutional law.

C. RCW 10.58.090 Violates the Equal Protection Clause:
The legislative amendment to ER 404(b) violates the Equal

Protection Clause of both the State!® and Federal'® Constitutions.

13 «“We need to allow for the admission of evidence that did not result in conviction...”
House Bill Report re: RCW 10.58.090. See p. 6, fn.8 supra.

' See e.g. Eisenberg, Theodore and Hans, Valarie, “The Effect of a Prior Criminal Record
on the Decision to Testify and On Trial Outcomes, Cornell Legal Studies Research Paper
No. 07-012 (August 8, 2007), http://ssrn.com (after studying data from over 300 criminal
trials, researchers determined that the evidentiary threshold necessary for jurors to convict
is lessened in cases where defendants have criminal history. Id. p. 30-31); Green and
Dodge, The Influence of Prior Record Evidence on Juror Decision Making, 19 Law &
Hum Behav. 67, (1995) (mock jury study demonstrating that jurors are more likely to
convict when they learned defendant had prior criminal history).

15 No law shall be passed granting to any citizen [or] class of citizens... privileges and
immunities which upon the same terms shall not equally belong to all citizens..." Art. I,
§12, Wa. Const.

' Fourteenth Amendment to the U.S. Constitution, Section 1, states in relevant part that,
“No State shall make or enforce any law which shall abridge the privileges and immunities
of the United States, nor shall any State deprive any person of life, liberty, or property
without due process of law; nor deny to any person within it's jurisdiction equal protection
of the laws.”

10



A denial of equal protection occurs when a law is administered in a
manner that unjustly discriminates between similarly situated persons.
State v. Handley, 115 Wn.2d 275, 290, 796 P.2d 1266 (1990); Bush v.
Gore, 531 U.S. 98, 121 S. Ct. 525 (2000).

Under RCW 10.58.090, “class members” like Mr. Scherner,
charged with committing a sex crime under RCW 9A.44 of Washington’s
criminal code are treated differently than persons charged with violating
any other section of the criminal code. Persons charged under RCW 9A .44
are treated differently because RCW 10.58.090 allows the prosecutor to
introduce evidence in such cases of a defendant’s prior misconduct in order
to demonstrate guilt based on propensity. Guilt based on propensity cannot
lawfully be argued against persons who have been charged with violating
any other chapter of the criminal code.

Furthermore, RCW 10.58.090 was not passed for a constitutionally
legitimate purpose. The legislative history behind the law reveals an
absence of concern that, by admitting evidence of a defendant’s prior
misconduct, a defendant who is innocent of the particular crime for which
he being tried might be wrongly convicted. Instead, the rule is designed to
increase the chance that a person charged with a sex crime will be convicted
not based on the evidence as it applies to the crime for which they are

charged, but based instead on whether or not they have a history of prior

11



sexual misconduct.!” Accordingly, it would be inaccurate to reason that the
“legitimate purpose” behind RCW 10.58.090 is to ensure that juries receive
evidence necessary to reach a “just and fair” verdict. The purpose is to
increase convictions of persons accused of RCW 9A.44 crimes if they have
been previously accused of sexual misconduct.

RCW 10.58.090 violates the Equal Protection Clause. Accordingly,
the Supreme Court should decide this significant question of constitutional
law.

D. RCW 10.58.090 Violates the Due Process Clause:

Both the State and Federal Constitutions declare that a person shall
not be deprived of life, liberty, or property without due process of law. U.S.
Const. Amends® 5, 14; Wash. Const. Art.1, §3. An individual's liberty
interest and his right to a fair and unbiased trial is important and a
fundamental part of due process. Urited States v. Salerno, 481 U.S. 739,
750, 95 L.Ed.2d 697, 107 S.Ct. 2095 (1987). The legislative amendment to
ER 404(b), codified in RCW 10.58.090, constitutes a violation of due

process under the State and Federal Constitutions.

" See p. 6, fn 8, supra.
' . .nor shall any state deprive any person of life, liberty, or property, without due process

oflaw... U.S. Const, Amend. 14. “No person shall be deprived oflife, liberty, or property,
without due process of law.” Art. I, §3, Wash. Const.

12



At the outset, RCW 10.98.050 violates due process because it
conflicts with a centuries old judicial prohibition against determining a
person’s guilt by relying on “propensity” evidence. See, McKinney v.
Rees, 993 F. 2d 1378, 1380-81 (9th Cir. 1993) (the rule against using
character evidence to show propensity has persisted since at least 1684)".
The use of pure propensity evidence to determine guilt, allowed under
RCW 10.58.090, undermines the jury’s conceptual ability to meaningfully
presume the accused innocent, thereby threatening the very foundation of
due process. See, Estelle v. Williams, 425 U.S. 501, 503 (1976); see also,
Coffin v. Um’red States, 156 U.S. 432, 453 (1895).

The new law also violates due process because it requires the trial
court to relinquish its role of impartiality. Section RCW 10.58.090(6)(e)
mandates that the trial court consider “The necessity of the [prior
misconduct] evidence beyond the testimonies already offered at trial” when
deciding whether such evidence should be admitted. The net result of
requiring the trial court to evaluate the “nécessity” of such evidence in order
to determine its admissibility places the traditionally neutral trial judge in a
position where he/she must push down on one side of the scales of justice in

order to tip things towards one party - here, the prosecution - if it appears

' Also citing to Spencer v. Texas, 385 U.S. 554, 574, 87 S.Ct. 648 (1967) (introduction of
prior offenses for “no purpose other than to show criminal disposition would violate the
Due Process Clause™).

13



that that party’s evidence may be insufficient for it to win unless the prior
misconduct evidence is admitted. That type of judicial scale tipping
violates the constitutional right to a fair trial and due process. To the
contrary, due process has always required that trial judges remain neutral
and unbiased.”® Consistent with that requirement, our legal system
prohibits judges from entering the “fray of combat” or “assuming the role of
counsel”. State v. Ryan Ra, 142 Wn. App. 868, 884-885, 175. P.3d 609
(2008) (Appearance of Fairness Doctrine). By requiring the trial court to
abandon its role of impartiality and to make decisions based on what’s best
for one party to a litigation, RCW 10.58.090 violates due process.
Similarly, evidentiary schemes, like RCW 10.58.090, that require
the trial court to admit or exclude evidence depending on a judicial
predetermination of the strength or weakness of one party’s case, violate
due process and are unconstitutional. Giles v. California, _U.S. ;128 S.
Ct. 2678, 171 L.Ed 2d 488 (2008). In the Giles case, the Supreme Court
struck down a California rule that infringed upon a defendant’s right of
confrontation by expanding the doctrine of “forfeiture by wrongdoing” as it
applied to domestic violence cases. ‘Application of the California rule

required the trial judge to measure whether the defendant was likely guilty

20" ajudicial proceeding is valid only if a reasonably prudent and disinterested observer

would conclude that all parties obtained a fair, impartial, and neutral hearing." State v.
Perala, 132 Wn. App. 98, 112-113, 130 P.2d 852 (2006) (citations omitted).

14



before determining whether or not to apply the rule. The Giles court noted
that due process is violated when the admission of evidence depends on a
judicial predetermination that the defendant is likely guilty. Giles, 128 S.
Ct. at 2692-2693. Like the rule criticized in Giles, under RCW
10.58.090(6)(e), in order to reach the point where the trial judge determines
that it is “necessary” to admit evidence of prior misconduct against the
defendant, the court first must predetermine that the defendant is likely
guilty. Mindful that the legislative purpose behind RCW 10.58.090 is to
increase the likelihood that prosecutors will secure more convictions of
defendants with histories of sexual misconduct, without a judicial
predetermination of likely guilt by the trial court, there would be no
“necessity” that the prior misconduct evidence be admitted.”

Additionally, the Giles court observed that the rules of evidence and
constitutional protections should not be “crime specific,” declaring that the
law cannot, for example, have one Confrontation Clause for domestic |
violence cases and one Confrontation Clause for all other cases. Giles, 128

S.Ct. at 2692-93. Likewise, Washington’s Rules of Evidence should not

2! The Court of Appeals below also addressed the RCW 10.58.090 due process violation by
relying on the fact that FRE 414, a federal statute similar to RCW 10.58.090, has withstood
constitutional challenge. However, the Federal Rule relied on by the Court of Appeals
does not contain language requiring the trial judge to measure the necessity of the
misconduct evidence as part of the process of determining its admissibility.
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have one rule of relevance for sex offense cases and one rule of relevance
for all other cases.

Finally, RCW 10.58.090 violates due process because it is
unconstitutionally vague. A statute which fails to provide explicit standards
to prevent arbitrary and discriminatory enforcement is unconstitutionally
vague. Statev. Rhodes, 92 Wn.2d 755, 758, 600 P.2d 1264 (1979); Spokane
v. Fischer, 110 Wn.2d 541, 543, 754 P.2d 1211 (1988). Section
10.58.090(6) of the new statute requires the court to consider eight
enumerated factors when making its determination of whether evidence of
uncharged acts of sexual misconduct should be admitted. Factor (6)(h)
mandates that the trial court consider, “other facts and circumstances” in
making its determination of admissibility. Although mandatory, the new
law provides no definition or limit as to what “other facts and
circumstances” might be. Furthermore, as noted above, RCW
10.58.090(6)(e) requires the court to consider the “necessity of the evidence
beyond the testimonies already offered at trial,” but the statute fails to
provide guidance as to exactly what the necessity is and when the decision

of “necessity” ought to be made.”? In other words, because the new law

2 For example, in Mr. Scherner’s case the trial court made the decision to admit
misconduct evidence prior to trial without having heard any “testimony already offered at
trial.” Instead, the trial court determined the prosecutor needed the evidence because the
credibility of the complainant’s accusation might be called into question due to her
significant delay in reporting the alleged offense. RP 111.
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does not provide “explicit standards to prevent arbitrary enforcement,” it is

unconstitutionally vague.

By enacting RCW 10.58.090, the legislature codified a statute that
violates Due Process. The Due Process violation is a significant issue of
constitutional law which should be decided by the Supreme Court.

E. RCW 10.58.090(6) Improperly Allows for the Admission of
Evidence of a Defendant’s Prior Misconduct Without the
Longstanding Requirement that the Trial Court Actually
Perform an Analysis of the Probative Value Compared to the
Danger of Unfair Prejudice:

RCW 10.58.090(6) includes a modification to ER 403 so that before
evidence of a defendant’s prior sexual misconduct can be admitted, the trial
judge must first consider eight factors enumerated in the statute. In
addressing the statutory mandate and the failure by the appellants trial

judge apply the eight factors®, the Court of Appeals below reasoned that

because “RCW 10.58.090(6) does not instruct the court on how to weigh

2 Mr. Scherner’s trial judge failed to properly consider and apply the eight factors listed in
RCW 10.58.090(6). For example, when considering RCW 10.58.090(6)(d) - the presence
or lack of intervening circumstances - the trial court stated, “You tell me exactly what that
means. RP 110. I amnot sure exactly what the legislature had in mind on that, but as I take
it, I think they are talking about a big hole between one act and another, what was going on,
in a very long period of time where nothing happens that was going on...”RP110-111.
Instead of weighing intervening circumstances, the trial court announced, with no factual
basis, that the 20 year gap in allegations against Mr. Scherner must have meant he didn’t
have “access” to children during that two decade period. RP 115-17. When considering
RCW 10.58.090(6)(b) - closeness in time of the prior acts to the acts charged - (in Mr.
Scherner’s case there was a 20 year gap) the trial court stated, “I am not exactly sure how
the closeness of time of the prior acts to the act charged should be considered. I am more
affected by the persistence of similar acts.” RP109-110.
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the articulated factors” the statutory requirement that the court consider
eight factors listed can be satisfied without the trial court actually
performing any detailed analysis of the factors, so long as the trial court
acknowledges the existence of each factor. Scherner, at p. 36-37.
However, notwithstanding the other constitutional violations related to
RCW 10.58.090, RCW 10.58.090 is unconstitutional if the statute can be
read to excuse the trial court from performing a detailed ER 403 aﬁalysis
when determining whether prior misconduct evidence can be admitted.

iady, 134 F.3d 1427, 1433 (10th Cir. 1998)
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(interpreting FRE 413, which has language similar to that used in RCW
10.58.090, the court declared, “without the safeguards embodied in Rule
403 we would hold the rule unconstitutional”). The Court of Appeals’
interpretation of RCW 10.58.090(6) raises an issue of significant
constitutional law which should be decided by the Supreme Court.
F. The Restrictions on the Admission of Evidence Under the
“Common Scheme or Plan” Exception to ER 404(B) Should Not
Be Lessened and Such Evidence Should Not Be Properly
Admitted Without a Limiting Instruction:
When determining the admissibility of “prior bad acts™ evidence,
the trial court must always begin with the presumption that such evidence is

inadmissible. See, State v. Fisher, 165 Wn.2d 727, 744, 202 P.3d 937

(2009). In order to admit prior misconduct evidence of under the “common

18



scheme or plan,” exception of ER 404(b) the proponent must present
“substantial proof” either that the defendant devised a single plan and
repeatedly used it to perpetuate separate but very similar acts, or, that the
defendant’s prior acts constitute parts of a larger, overarching criminal plan
in which the prior acts are causally related to the crime charged. State v.
DeVincentis, 150 Wn.2d 11, 19, 74 P.3d 119 (2003). Random similarities
are not enough. Id. at 18. Further, the degree of similarity between the prior
acts and the crime at issue must be substantial. /d. The mere fact that a
defendant engaged in prior sex crimes is insufficient to prove a “common
scheme or plan.” See State v. Lough 125 Wn.2d 847, 862-863, 889 P.2d
847 (1995). Nonetheless, the Court of Appeals below sustained the use of
such evidence in the appellant’s case even though the prior misconduct
consisted of nothing more than those acts that generally exist in the vast i
majority of child molestation incidents. Scherner, at p. 35.

In addition, RCW 10.58.090, as drafted, contains no limitation on
the use to which the jury can put prior misconduct evidence once such
evidence is deemed admissible. However, admission of prior misconduct
evidence under ER 404(b) requires that the trial court give the jury an
instruction limiting the purpose for which the evidence can be considered.
RP 612-614. See, State v. Wilson, 144 Wn. App. 166, 177 (2008); State v.

Saltarelli, 98 Wn.2d 358, 362, 655 P.2d 697 (1982). The Court of Appeals
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sustained the trial court’s admission of prior misconduct evidence even
though the trial court failed to instruct the jury that the misconduct evidence
could only be used to determine “common scheme or plan.”

Allowing evidence under the common scheme or plan exception to
ER 404(b) is not admissible without a proper limiting instruction.

VI. CONCLUSION

For the reasons noted above herein, the Petitioner respectfully

requests that the Supreme Court accept review of the significant issues

raised by the enactment of RCW 10. 58.090.

RESPECTFULLY SUBMITTED this 19" day of January 2010.

ERIC W. LINDELL WSBA# 18972
Attorney for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON -

STATE OF WASHINGTON, No. 62507-1-1

)
g
Respondent, ) DIVISION ONE
)
V. ) .
' . ‘ ) PUBLISHED IN PART
ROGER ALAN SCHERNER, ) ,
_ ) - FILED: December 21, 2009
Appellant. .- ) . o

- Cox, J. — Roger Scherner appeals his convictions of three counts of first
degree child »molestation. ‘He fails in his burden to prove beyond a reasenable
doubt that R'CW 10.58.090, Iégiélation that permits but does not require

1

admission of evidence-of prior “sexual offenses” in sex offense prosecutions, is

unconstitutional. That statute is not an ex post facto law and does not violate the -

,sepa‘ration of powers between the legislative and judicial branches. Mqreover, it
does not violate either the equal protection or the due process clauses of the |
state or federal constitutions. Alternatively, the evidence of his prior “sexual |
offenses” that the trial court admitted under the statute was also admissible as a
common séheme or plan under ER 404(b). In sum, the trial cdurt did not abuse
its discretion in admitting the evidence of prior sexual offenses ih this case.

Because there are no other meritorious challenges to his convictions, we affirm.

1 RCW 10.58.090(4) and (5).
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Roger Scherner is the grandfather of MS Both Scherner and M.S. reside
in California. During ‘the summer of 2001 or 2002, when M;S. was seven or eight
years old, she joined her grandparents on a car trip to visit relatives in Bellevue,
Washington.- During the trip M.S. stayed in hotels with her grandparents and at
the house of Scherners SIster in BeIIevue | |

ln May 2003 M S revealed that she had been molested by Scherner
dunng the trip to Washmgton Both the Monterey County Sheriff's Department
and the Bellevue Police'Depariment weére involved in mvestrgatrng the case over
the-coursé of‘the:next: three 'years. Durlng this time, M S revealed that she had
been molested by Scherner priorto the trip to Washlngton Beglnnlng atatime
- when'M:S. was five or six years‘old, Schetner molested her wkien she spent the
" night-athis house! *M:S. described-the molestation ~r7)r‘imarily ‘a8 genital stroking, -
both over-and under-her-underwear.

Prior Sexual'Misconduct

“The investigation also revealed that Scherner had:previously molested
other women-when they were children. Scherner's ‘previous victims included
J.S., S:0.;'S:W., and N:K. *Schéerner and J:S. are relatives:’ Schernér molested:
J.S. from the time-she was five years old until she' was a teenager. The
moles-tation involved genital touching, digital penetration, and oral sex. The
- misconduct usually took place at. Scherner's house.

Scherner'and S:O. dre also relatives. Scherner molested'S:0. whien she
wae“thirteen years old. Scherner rubbed her nipples and p‘erforrn‘ed oral sex on

her when she spent the night at his house.
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Scherner’s family befriended S.W.’s family when S.W. was growing up.
S.W. was thirteen when Scherner molested her during a family ski trip. He
rubbed her genitals while she was inlA,bed in the condominium where. both families
were staying. |

Sc‘herneAr and N.K. are relatives. N.K. took two car trips with Scherner and
his wife when she Was between six and eight years old. During the first trip, to '
Washington, Sch'e‘r:ner molested N.K. Whiie they were staying in a hotel room. |
- On the second trip, to Disneyland, Scherner again molested N.K. while they were
. staying ina hotél room. Both times Scherner performed oral sex on N.K.
| Attrial, the .éburt admitted testimény of the above described sexual
voﬁehse"s:from J.S.,8.0.,, S.W., and N:.K. un_der?RCW 10.58.090. The court also -
admittéd ‘the samé “.evidence as a common scheme or plan under ER 404(b).
""l.'h‘e jury‘cdr;victe'dAS'chemer as charged. The lcourt' sehfenced him to 135
months in confine"rn'ent for each count, to be served concurre’n’tl_y.

| CONSTITUTIONAL CHALLENGES

‘Scherner primarily argues that RCW 10.58.090 is unconstitutional under
the state and federal constitutions. Specifically, he argues that it violates the
prohibition against ex post facto laws, the separatidn of powers doctrine, due
process, and equal protection. We disagree.

A statute is presumed constitutional and the party challenging it has the

burden to prove beyond a reasonable doubt that it is unconstitutional? “When a

2 State v. Ward, 123 Wn.2d 488, 496, 869 P.2d 1062 (1994).

3
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party claims'both state and federal constitutionalviolations, we turn first to our
state constitution:”

“The primary goal~of-;statutory interpretation is-to ascertain and give effect
to the legislature’s intent and purpose .... If, among alternative constructions,

oné ormore wolld involve serious constitutional-difficulties, the court will-reject

those interpretations:in-favor of a construction that will: sustain the

constltutlenahty of the statute¥

s Thls:ieourt.rewews--de;noVoxec;halIenges'*tox.the?e;on‘sti'tutionality::of:' e
legislation:® -
RCW ‘150.5‘-;‘090'fbrovides inpart:
(1)'In & criminal-action-ini which the detendantf‘is: accused of a sex
offense,.evidence of the defendant’s commission of another sex

offerisg‘or-sexioffenses is:admissible; notwithstanding ER 404(b),if
the evndence is not madmlssmle pursuant to ER 403

(2) Inacasein wh|ch the state lntends to offer evndence under this
rule, the attorney.for:ithe:state:shall'discloseithe evidence to'the
defendant mcludnng statements of Wltnesses ora summary of the

fifteen days before the scheduled date of tnal or at such Iatertlme
- as'the:court:may-allow:for:good cause. T C

(4) For purposes of this section, “sex offense” means:

(a) Any offense defined as a sex offense by RCW 9.94A.030;

3 State v. Patton, No. 80518-1, 2009 WL 3384578, at *2 (Oct. 22, 2009)
(citing State'v. Johnson, 128 Wn.2d 481, 448; 909 P.2d 293 (1996)).

“In re Parentage of J.M.K., 155 Wn.2d 374, 387, 119 P.3d 840 (2005)
(internal citations omitted). .

5 City of Fircrest v. Jensen, 158 Wn.2d ‘384,-389, 143 P.3d 776 (2006).

4
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(b) Any violation under RCW 9A.44.096 (sexual misconduct with a
minor in the second degree); and

(c) Any violation under RCW 9.68A.090 (communication with a
minor for immoral purposes).

(5) For purposes of this section, uncharged conduct is included in
- the definition of “sex offense.” ’

(6) When evaluating whether evidence of the defendant’s
commission of another sexual offense or offenses should be

excluded pursuant to Evidence Rule-403, the trial judge shall
consider the following factors: :

(a) The similarity of the prior acts to the acts charged;
(b) The closeness in time of the prior acts to the acts charged;
(c) The frequency of the prior acts;

{(d) The presence or lack of intervening circumstances;

(e) The necessity of the evidence be_yond the testimonies already
offered at trial; ' S :

) Whéther thve prior act was a criminal conviction;

(g) Whether the probative value is substantially outweighed by the '

danger of unfair prejudice, confusion of the issues, or misleading

the jury, or by considerations of undue delay, waste of time, or

needless presentation of cumulative evidence; and

(h) Other facts and circumstances.

We begin our analysis by making some preliminary observations. First,
contrary to Scherner’s characterization, nothing in the text of RCW 1‘0.58.‘0'90

permits admission of “unproven misconduct evidence.” The language of the

statute does not indicate that the proponent of admission of sexual offense

% Brief of Appellant at 27, 30-32 (emphasis added).
5
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evidence is reheved of the common Iaw burden of provmg by a preponderance of
the: evadence that the m(sconduct occurred.” To the contrary, the Ieglslatlve
history states: in a criminal action charging a 'sex offense, evidence of the
defendant’s cammrss:on of other sex offenses is admrssnble notwithstanding
Washmgton s ER 404(b) if relevant to any fact in‘issue®

Second, thls same Ieglslatlve hlstory states that relevancy of the ewdence
- remains a requ1rement for admlssron This is consustent wrth the exnstmg
adm|SS|b|I|ty requrrements of the common law. 1° .

Third, the statute expressly requures courts to con3|der an expanded
nonexclusive Ilst of balancmg factors in conductlng an ER 403 balancmg test H
We note that the statute expressly retains in subsectlon (6)( ) the traditional ER

403 test that courts have apphed 12

7 5 KARL B. TEGLAND, WASHINGTON PRACTICE: EVIDENCE LAW AND PRACTICE
§ 404.33 (5th ed. 2007) (under ER 404(b), the proponent of prior mlsconduct
evidence mu '
evidence as'a’ pre
731-32, 950 P.2d" 486'(1997)
ER 404(b), the trial court mus
that the misconduct occurred).

dence shows

® S.B. ReP. on Substitute S.B. 6933, 60th Leg., Reg. Sess. (Wash 2008)
(emphasis added).

10 Baker, 89 Wn. App. at 731-32 (“Before. admitting,»aevide‘nce .of other
wrongs under ER 404(b), a trial court must . . . identify the purpose for which the
evidence:is:being:introduced?). S :

" RCW 10.58.090(1) and (6).

12 Blythe Chandler, Cemment, Balancing Interests Under-Washingtor’s
Statute Governing the Admissibility of Extraneous Sex-Offense Evidence, 84
6
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Lastly, the primary issue before us is whether the challenged statute is
unconstiiutional, not whether the statute should have been subject to the
supreme court’s rule making process.'®

Ex Post Facto

Scherner argues that RCW 10.58.090 violates the prohibition against ex
post facto laws. We disagree. |
| The United States Constitution declares that “[n]o state shall . . . pass any

. ex post facto law.”** The Washington Constitution includes a virtually
identical prohibition: “No . .. . ex post facto law . . . shall ever be passed.”’®

Both the'Unitéd States Supreme Court and the Washiﬁgtbn Supreme

- Court have repeatedly endorsed the analytical framework articulated in Calder V.

WasH. L. Rev. 259, 270-77 (2009) (dlscussmg legislative emphaSIS on ER 403
balancing test).

'3 The Board of Judicial Administration opposed S.B. 6933, arguing that
the proper forum and procedure for making this type of change in the Evidence
Rules is the court rule-making process. S.B. REP. on Substitute S.B. 6933, 60th
Leg., Reg. Sess., at 3 (Wash. 2008). There was similar opposition from the :
federal judiciary to the legislative introduction of Federal Evidence Rules (FER)
413-415. The Judicial Conference of the United States unequivocally
recommended that Congress reconsider its decision to adopt FER 413-415.
FEDERAL JUDICIAL CONFERENCE OF THE UNITED STATES, REPORT OF THE JUDICIAL
CONFERENCE ON THE ADMISSION OF CHARACTER EVIDENCE IN CERTAIN SEXUAL
MiSCONDUCT CASES, 159 F.R.D. 51, 52-54 (1995). Yet, the federal courts have
not overturned FER 413-415 on constltutlonal grounds desplte prewously
expressing opposition. -

™ U.S. ConsT. art. I, § 10.

15 Wash. ConsT. art. 1, § 23.
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Bull'®-for analyzing ex-postfacto viclations."” :This framework identifies four
categories-of ex post facto’laws:

1st. Every law that makes an action, doné:before the passing of the
law, and which was innocent when done, criminal; and punishes
such action. 2d. Every law that aggravates a crime, or makes it
greater than it was, when committed. 3d. Every law that changes
the:punishment; and inflicts-a greater punishment,than the law: -
annexed to the crime, when committed. 4th. Every law.that alters
the legal rules of evidence, and receives less, or different, -
testimony, than the law requ:red at the time of the comm:ss:on
- -ofthe-offénce;ih:order-to convictthieoffender.'® ‘ ,

The fouith category s at issliehere. That-same tategory was-also at-

issue in tﬁev"S"_ta,t‘e'*s”up'réme“‘“co:urt%s decisiofi in Ludvigsen v. City:of:Seattle, ™

In'Ludvigsen;the defendant was charged with driving'while intoxicated
(DWI);iri 2002 after submittirigo-a'breath test.* He'was not tried and convicted-
until 2005.2" Ludvigsen appealed his DWI cohviction, arguing that a 2004

Iegisl’aﬁ:\‘}e‘amendment, which removed the requifementthat the breath test~ =~ -

162 Wn.2d 660, 668-69; 174 P' 36'43 (2007)“ Carmélvl V. Texas 529 U.S, 513,
525, 120°S. Ct 1620, 146 L. Ed. 2d 577 (2000). ,

18 Calder 3 u.s. at 390 (empha3|s added)

19 462 Wn 2d 660 668 174 P. 3d 43 (2007)
20 1d. at 664.
21 J_d_;
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machine’s thermometer be certified by a thermometer traceable to National

Institute of Standards and Testing standards, was an ex post facto law.22
Discussing the ex post facto prohibition, the court stated that “[t]he

difference between ‘ordinary’ rules of evidence and the alterations in the rules of

evidence that Justice Chase [the author of Calder] spoke of in his *4th category’

is their impact dn the sufficiency of evidence necessary to convict . . ..

- ‘[O}rdinary’ rules of evidence do not ’im'pl'icate ex post facto concerns becausé

- ‘they do not concern whether the admissible evidence is' sufficienf to 6vercome

the presumption [of innocence].” Thus, the issue is whether the .

amendments changed the ordmary rules of eVIdence or changed the evidence

necessary to convict.”®

The court concluded that becausé the validity of the breath test was part
of the prima facie éésé required to cén;/ict', the government redefined the crime
tself by redefining the meaning of a valid test.* The amendment reduced the
quantum of evidencé required to overcome the presumption of i_nnocence.25

The Ludvigsen analysis adopts the United States Supreme Court’'s most

recent analysis of the fourth Calder category from Carmell v. Texas:®® There, the

22 1d. at 668.

23 |d. at 671-72 (flfth alteration in original) (quoting Carmell, 529 U.S. at
533 n.23).

24 1d. at 672.

25 |d, at 673.

26 529 U.S. 513,120 S. Ct. 1620, 146 L. Ed. 2d 577 (2000).
9
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defendant was charged with sexually abusing his stepdaughter for'many years.?’

Under the law.in existence at the 'etime-!of{the challe’nged'fconduet‘,l“:th‘e"id‘e‘fen’da'nt-'
could not:be convicted solely on-the basis of-the complaining:victim’s testimony,
unless the vict_inﬂeported the: crime: within six months.2® After th.e-charged
crimin‘aiscondua occurred, but-before t_rial,sth'e'.Iegislaturé -amended the law to
allow é'o'nviction on the basis of 'the~coﬁplaining«victim*s'féstimény‘_alorie,
regardlés's&fof whenthe a’bl}Js'_e‘-'iWaS“~re'po‘rt<43'd:-2-'Q The‘-’de‘fendantfwasfc'onvieted'

ny under.the:revised:law:%-

based-only-on his'stepdaughter's testim
The Court stated that“[a]:law reducingithe quantum-of-evidence required- -
to convict:an offender is"as-grossly .unfair as". . . retrospectively-eliminating-an
elem_e‘n‘i of the offense, increasing the punishment for an eXiéting‘offehse, or
lowering the burden-of: prbdff???’*i‘% g na footnote, the Court-wenton to define more
precisely its understanding ofwhat kinds of evidence rules violate-the ex:post
facto.prohibition:
We donet:mean to say-that every. rule that has-an effect on -
whether a defendant can be convicted implicates the Ex Post Facto
Clause: Ordinary rules:of eviderce, for-example,:do.not:violate the
Clause. Rules of that nature are ordinarily evenhanded, in the
-sense thatthey 'may:benefitigithierithe State:or the:défendantiin-any

given case. More crucially, such rules, by simply permitting
evidence to be admitted at trial, do not at all subvert the

271d. at 516.
28 1d. at 517.
29 1d. at 518.
301d, at 519.
311d, at 532,
10
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presumption of innocence, because they do not concern whether

“the admissible evidence is sufficient to overcome the presumption.
Therefore, to the extent one may consider changes to such laws as
“unfair” or “unjust,” they do not implicate the same kind of
unfairness implicated by changes in rules setting forth a sufficiency
of the evidence standard.®

In concluding that the Texas statute did violate the ex post facto clause,
the court noted that the statute was a sufficiency of the evidence rule. 8 “As
such, it does not merely ‘regulatfe] . . the ‘mode in wh|ch the facts-constituting
guilt may be placed before the jury,” but governs the sufﬂcuency of those facts for
meeting the burden of .proof.”34 |

Scherner essentially argues that RCW 10.58.090 is a sufficiency of the
evidence rule that reduces the quantum of evidence required-to prove guilt
be»yond a reasonablé doubt ‘Neither a close readi:ng of the statute nor the case
law supports this argument. | -

In State v. Clevenger,® our supreme court noted that, “alterations which

do ncii increase the punishment, nor changé the ingredients of the offense or the
ultimate facts "necessé'ry 'tb-establish guilt, bﬁt - leaving untouched the nature of
the crirﬁe and the amount or degree of proof essential to conviction - only remove
exi'sting restrictions” on the admission of evidence “can be made applicable to -

prosecutions or trials thereafter had, without reference to the date of the

%2 |d. at 533 n.23 (internal citation omitted).
B |4, at544.

34 1d, at 545.

3569 Wn.2d 136, 417 P.2d 626 (1966).
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commission of the offense charged 230 Thus as the U S. Supreme Court noted

in Carmell, a mere change m the evrdence rules does not trrgger constltutlonal

concerns.

Scherner argues mcorrectly, that RCW 1 O 58. 090 permrts admlssron of

unproven sexuai offenses As we have already observed nothmg in the statute

>.~; e t--:‘. r, t )

relreves the proponent of such evndence of the ex1st|ng requrrement of provmg by

a preponderance of the ewdence that the sexual offense occurred

A

He also argues that the statute permlts admrssmn of evrdence W|thout

b
L b
i

specnflcatlon of |ts purpose Agaln nothlng |n the statute reheves the proponent
of the evndence or the court from the common Iaw requrrement of ensunng that

the ewdence is not used for an rmproper purpose
: For example the court here gave an instruction to the jury that provrded

ina onmmaf case in which the defendant is accused of an offense
‘of'sexual assault:or child molestation;: sevidence 'of the.defendant’s -

.- commission of another offense or offenses of sexual assault or

. child:molestation:is‘admissible and:may:be consideredfor its -
bearing on any matter to which it is relevant. However, ewdence of

- ‘@ -prior-offense on‘its own is notsufficientto:proveitheidefendant -

guilty of any crime charged in the Information. Bear in mind as you
-consider-thistevidencé that:at:all times-the ‘State-hasithe:burden:of
proving that the defendant-committed each of the elements-of each
‘offense chargediinthelnfermation. | remind you:thatthe defendant
is not on tnal for any act, conduct or offense not charged in the
Information:®®

% |d, at 142.
37 Clerk's Papers at 263.
12



No. 62507-1-1/13

Scherner neither assigns error to, nor explains why, this type of instruction
fails to adequately protect against the improper use of sexual qffense evidence.*®

Scherner does not and could not persuasively argue that RCW 10.58.090
changes the State’s burden of proof. Prior to passage of the statute, the State
had to prove beyond a reasonable doubt that Scherner (1) had sexual contact
with M.S, (2) who was under twelve years old and .unr‘narried to Scherner at the
time, and (3) that Scherne.r was more than thirty-six months older than M.S.%
| Those requirements remained after enactment of RCW 10.58.090.

Scherner’s more tfoubling argument is that sex offense evidence is
'propen‘sityfevidence‘ that reduces 'tﬁe quantum of evidence the State must
Produée- in order 'fO convict. We conclude that it is not. R

'In Schroeder v. Tilton,*° the Ninth Circuit Court of Appeals considered

" whether California Evidence Code § 1108, which makes evidence of prior sexual
miscbhduct admissible in sex offense prosecutions, violated the ex post facto

clause of the United States Constitution.*! The narrow question presented to the _

court on appeal was whethéfr', under Carmell, the California Court of Appeals

38 While this instruction appears to have been adopted from a federal
case, we do not suggest that it is the only type of instruction that may be given in
similar cases. See United States v. Benally, 500 F.3d 1085, 1089 (10th Cir.
2007). . :

%9 RCW 9A.44.083. |
4 493 F.3d 1083 (9th Cir. 2007).
‘“.i_oL at 1085. |
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incorrectly held:that§1108did not “eliminate-or lower the quantum of proof
required ‘or-in‘any way red uce the prosecutor's burden-of proof.”*?
o Thé Ninth Circuit:concluded:that the California:court correctly-held that
§ 1108 relatesto admissibility of evidence and: not sufficiency. “Nothing'in the
text of:§:1108:suggests that -th"e“:fa‘dmiS‘sibIe;:propensitys'evidé‘nce‘ would:be:
‘suffiéient, by itself; to convict-‘a‘ person: off-ahy crime.”® '-The court further -noted
that while’§ '121%08-*teéhnic:‘iél‘lly' alIOWs;‘:-‘cdnviction"‘én “different”-evidence thanbefore
its adopti'on; the argument hat this viola'tes%sthe'seﬁ-%pdst*faeto?‘ciéuse “would-be " :
persuasiVe‘ ‘if the jury-could ""relylstIélyféGn ‘the uncharged-acts to convict."** .
Similarly,"’-he're“t'héfé*is‘"‘no‘?’suggesﬁon'?thaté-eVide'nce;admitte;d'tpursuant:;to;v':H@Ws-' '
. 10.58.090 would be sufficient, by:itself, o’ result in ga:sea%~'01‘:ﬁ'<?amé‘c-::t‘..coﬁivic:’ti@‘n'."
Weralso rote:that‘RCW- 10.58:090 permits:but dees*n_d.t,gr_e;g.u.i,r;:e?;.fa_"fdmission.-'f' :
"‘-‘*-‘iof’-?sfexuél"56ff‘éz"“ﬁf§é‘}fe\2i‘ae’né-e"f.:s"“'I:ikeWi"s‘e?';-ﬁ’ERﬂﬁ%‘df(b*)'#p’e"ﬁhﬁits4aé‘zlmi"'ssi'on'fdfr evidence'
for “oth‘érrpurposes”"'tha'n ‘to'show propensity: -
: i‘-Evi‘denc'e&-ofzothe'rﬂ.crimes:,ei-:wrongs,' or-actsiis not admissible to'prove

the-character of a person in order to show action in conformity

thierewith: 1t may;:however; be-admissible for other purposes;: - -

such as proof of motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or accident!®

Moreover, the accuséd’s “lustful disposition” toward the victim, though not

expressly listed in the rule is; nevertheless, another exception to the rule against

42 1d. at 1088.
*1d.
44'_(1;

4% (Emphasis added.)
.1,4:
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certaintypes of propensity evidence.* Evidence of an accused’s sexual
offenses against the victim in a prosecution for sexual misconduct has been
consistently recognized as admissible.“”'

This statute does not limit evidence of sexual oﬁenses 1o acts against_ the
victim. Rather, it permits admission of evidence of sexual misconduct by the
accused against persons other than the victim. Viewing 'this statutory change as
an extension of the principles underlying the lustful disposition exception to
propensity evidence that Washington courts already recqgnize, it is difficult to -
see why admission of lustful disposition evidence is not unconstitutional but
admivssiOnvof sexual offense evidence under RCW 10.58.090 is unconstitutional.
There is no reduction in ‘the.quéntUm of evidence_requiréd to convict when
comparing the two. o |

ln any eVent, the statufe éXpressiy retains the function of thé trial courts to
balance pro"b.at'ive value against brejudicial effect under the mod ified ER 403 test.
Moreover, trial courts retain the.ultimate ,power to decide whethef to admit or
exclude any proffered evidencé._' ‘These safeguards shoﬁld protect against
'adm'ission of any evidence that could unconstitutionally affect the sufficiency of

evidence to convict.

46 5 KARL B. TEGLAND, WASHINGTON PRACTICE: EVIDENCE LAW AND PRACTICE
§ 404.26 (5th ed. 2007). '

47 1d. (“By long-standing tradition, the defendant’s previous sexual contacts |
with the victim are admissible in prosecutions for rape, statutory rape, incest,
seduction, sodomy, and indecent liberties.” (internal citations omitted)).

15
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Unlike-the statute at ‘issue“in'f%rm_eli; RCW:10.58.090 does not subvert
the presumption of innocence because it:does hoticoncern whéthér‘rth'e’;:admittéd
evidence is sufficient to overcome the presumption of innvo'cen‘ce‘-.'48 “Here; asthe
Carméll court stated “to the -exfent 0ne‘mayll consider changes to such laws as
‘unfair’ or ‘urijust,’ they do not implicate the same kind o’fvunfairness‘*im’pli"cated by
changes in rules setting forth a sufficiency o‘f‘thé evidence standard:™® There is
no constitutional-violation: -

Finally; Schermer:arguesithatithé statute violatesthie ex postfacto clause:
because'it changes the definition of what: cdh’étitute"s‘ a sex offense. However, - -
théi'fb'élﬁis? of the ex~:?pé's”'t‘ffé‘éfd‘-'r<ihq“m ry‘is-on: whether alegisldtive change alters the
definition of-criminal conduct or incredse the ﬁ'wmi"s’-hmesm:’ffor critminal acts.>°
'RCW‘-‘-1>‘O.58.'090 does not alter the definition of-any crime or relate ?-tcfsﬂbuﬁis‘h‘me‘h‘i
for anyeaririinal act: The definition of “sex cfferise™at RCW 1 0:58:090(4)'simply
creates'a category ‘of potentially admissible evidence: Scherner's ‘argument fails.

This’is not an ex post facto law:
Separation of Powers

Scherner next-argues that’‘RCW-10.58:090 viclates:the-separation of -

powers doctrine. He argues that RCW 10.58.090 invades the judicial branch’s

inherent power to pfomulgate rules of evidence, infringing on the court’s

48 Sge Carmell, 529 U.S. at 533 n.23.

49'_d_._

50 Gollins v. Youngblood, 497 U.S: 37 38, 110 Si Ct. 2715, 111 L. Ed. 2d
30 (1990). X '
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independence and integrity. In the alternative, he argvues that the statute cannot
be harmonized with ER 404(b). We égain disagree.

The doctrine of separation of powers-is implicit in our constitqtion, derived
from the distribution of power into three coequal branches of government.®’
However, “the three branches are not hermetically sealed and some overlap

-must exist.”** The inquiry we must make is “not whetﬁef two branches of
government engage ih coinciding activities, but rather whether the activity of one

branch threatens the independence or integrity or invades the prerogatives of

253

another.

The authority to enact evidence rules is shared by the supreme court and
. .,the legislature.>* The Subremé court is vested with judioial power from articlé v
- -of our constitution and from the legislature under RCW 2.04.190.5 The court's
‘a'utho,rity to govern court procedure flows from these 'd‘lualA "siou'rces.' of au’choritvy}.56

The legislature’s authority to enact rules of evidence ’ha_s long been. " ‘

recognized by the supreme court.”” “The adoption of the rules of evidence is a

*' Fircrest, 158 Wn.2d at 393.

%2 |d. at 393-94.

> 1d. at 394 (internal citations omitted).
5414,

55 Id,

%6 |d. (citing State v. Fields, 85 Wn.2d 126, 128-29, 530 P.2d 284 (1975)).

57 See State v. Pavelich, 153 Wash. 379, 279 P. 1102 (1929); State v.
Sears, 4 Wn.2d 200, 103 P.2d 337 (1940); Fields, 85 Wn.2d at 128-29; Fircrest,
158 Wn.2d at 394. ' |
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Iegis"latively 'de‘legate'dfpowe'r?*df the judiciary: " Theréefore; ’rule's: of eviderice'may
be promulgated by both the legislative and judicial branches i
The question Scherner poses concerns the effect 6f RCW 10.58.090 on

the court-promulgated ‘ER404(b), which deals with the same subject matter.
Specifically, we: mus‘tf“addr‘efss‘fthé: efféct of the-statutory’language that states: “In-
a criminal action in which the défendant is aCcus_'ed of a sex offense, evidence of
‘the ~'d'efé.ndant‘:-s commission of 'eitnofhér se'.x offénsé»‘@r?fs‘ex‘-off’en‘sesi'is admissible,
notwithstanding ER 404(b);if the ‘evidence iis not finédm:issiwle:::pm réua“nt:;%td‘fERé T
403.7%° | |

Fer'z:at:f-leéSt'ifzs years; wh‘ér‘étan —a'p'p'are’nt/éonﬂi‘(-;"tibe’tWée‘h‘“-axci:'oﬂrt'kﬁrijlé and -
a statutory: provision can be harfrionized, both are. glven effect i possible. %I, on
the otherhand, theretis™an wreconcclable conflict:between-a court rule’ and ax
statute:concernirig-a matter: relatédi‘tozfth“e "C“ca'u:‘-"t"'sviﬁhe rent power; the courtrule: ...

will prevail”®" The “inability:to-harmonize a court rule with- a stattite ‘occurs-only

,,,,, 1162 -

%8 Fircrest, 158 Wn.2d at 394,
- 59 RCW 10.58.090(1).

60 See State v. Ryan, 103 Wn.2d 165, 178, 691 P.2d 197 (1984);
Emwright v. King County, 96 Wn.2d 538, 543, 637 P.2d 656 (1981)

et' Furcrest 158 Wn 2d at 394

62 Washmqton State COUFICIl of County. and City. Emplovees v, Hahn, 151
Wn.2d 163 169, 86 P.3d 774 (2004) :
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Here, Scherner appears to argue that the subject matter of ER 404(b) may
not be modified by RCW 10.58.090 and, thus, we need not attempt to harmonize
the two. However, the case law is to the contrary.

Schemer next argues that RCW 10.58.090 cannot be harmonized with ER
404(b) because' it poses a direct conflict with the ban on propensity evidence.

We also reject this argument. |

ER 404(b) bans the admission of propensity evidence if offered to prove |
action in conformity therewith, but permits admission of other crimes, wrongs,
and acts for other purposes. 8 Case authority reqmres courts to balance the »
admrssron of such evidence against the possrbmty of unfair prejudlce under Eﬁ
403.% F{CW 10.58.090 expands the nonexclusive list of “other pu rpose-s” for
which evidence of “other crrmes wrongs or acts” rnay be admrtted to mclude
other sex offenses in sex offense prosecutrons The admrssron of other sex
offenses under RCW 10.’58.09013 still subject to ‘che court's ER 403 balancing
test, expandedv'to _inoIUde a list of eight nonexclusive balancing factors.’é5

Although 'theI evidence rul.es relating to reievenoe do not speoifically
COntenioiate Ie_gisiative amendment, RCW 1 O..58.090 is not inconsistent with the
Iegislature’e prior policy-driven amendments to the rules of evidence. It is not.at

all unusual for the legislature to act with regard to the admissibility of specific

% ER 404(b).
% Baker, 89 Wn. App. at 732.
*> RCW 10.58.090(2).
| 19
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classes of evidence based on-overarching:policy concerns.®® So:long asthe
statvut‘e‘v enacted by the:legislature is merely permissive, leaving the court to
function as the final gate-keeper determining the ultimate admission of evidence,
oﬂr supreme court has consistently upheld these public policy driven
amendments

in C|tv of Fircrest v. Jensen,* the legislature amended RCW 46.61 508,

which- codifies therequire mients foradmission‘of Blood: Alcohol:Content (BAC)
tests in'any civilor-critinal action:®densen claimed that:by mandating the
admission of BAC tésts;the amendment conflicted directly-with the: c‘qut’ST-‘»r :
auth'b’fify-~to’ excludeeviderice baséd ori-relevanceior prejudice. The-City argued
that the .améendment simply codified the admissibility-rules-from case law. p‘“r'io'r to
a 2004°céuit opinion-that deviated from previous precedent.* The court -
concluded that theramendment-did notviolate:the separation of poweré .

doctrine.”® The C'OU:ﬁridetermin'edif‘th"a‘t‘“[',t]he‘»%Iégis»latur‘é“ has made clear its

56 'Saa; 6.4 RCW 5.64. 01 0 (évidérice of furnishing or offéfingto" pay
i .and fa ology, sympathy, efc., not d ible in
negllgence‘actlon against health care provider): RCW 5. 66.010‘(ev1dence of -
expressions, of sympathy inadmissible against party in a civil action seeking.
je: p’ersonal |njury) RCW 5.60.060 (WItnesses disqualified due
Q_OSO (maklng persons of unsound mind, persons
“their examination, and childreri who are incapable of

recelvmg just impressions of the facts incompetent to testify).

to rules of prlwlege)
57 158 Wn.2d 384, 143 P.3d 776 (2006).
% |d, at 388.
% |d. at 396.

70 |d. -at 399.
20



No. 62507-1-1/21

intention to make BAC test results fully admissible once the State has met its
prima facie burden. No reason exists to not follow this intent .. . . The statute is
permissive, not mandatory, and can be harmonized with the rules of evidence.””
RCW 10.58.090 modifies the subject matter addressed by ER 404(b) by -
-expanding the nonexc_:lus'ive72 list of permissible purposes for y‘vhich evidence of
prior “cfimés, wrongs, or acts” may be -rélevant to include priof sex offenses b_y
the defendant in sex oﬁense cases. The éxception that the' Iegislamre carved out
closély tracks developments in Washingfon case law that have allowed.the
admission of prior sexual misconduct evidence in sex offense cases for a number
of limited ;V)vurposes. As previously noted, Washington courts have long admitted
evidence.‘of-‘a defendant's “Iuétful di-spo.s;itibn” toward the victim under the
common law.” In addition, our supréme cdurt.has recently up‘héld the admission

" - of sexual misconduct evidence involving other victims under a less stringent

7 d,

72 ER 404(b) has been interpreted as providing a nonexclusive list of other
purposes for which prior bad acts evidence may be admissible. See S.B. ReP.
on Substitute S.B. 6933, 60th Leg., Reg. Sess. (Wash. 2008). This interpretation
of ER 404(b) is consistent with a majority of federal and state courts. EDWARD J.
IMWINKELRIED, 2 UNCHARGED MISCONDUCT EVIDENCE §§ 29-31(1998).

73 State v. Ferguson, 100 Wn.2d 131, 133-34,-667 P.2d 68 (1983) (“This
court has often invoked an exception in similar cases to permit evidence of
collateral sexual misconduct when it shows a lustful disposition directed toward
the offended female. Such evidence is admitted for the purpose of showing the
lustful inclination of the defendant toward the offended female, which in turn
makes it more probable that the defendant committed the offense charged.”).
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version:of the “common schemeor-plan™exc¢eption:to ER:404(b)."* Evidence of
priorv»seXUaIﬂmiscond'uctinv‘olv‘ingacbthé'revictims'Ihas\-fa'lsev- been allowedas
evidence of identity,”® a unique modus: operandi,”® and to rebutthe defendant’s
claim that the ?chafged sexual offense was accidental.”’

"RCW10.58:090 also.sis%‘Conéiste‘ntwith developments:in‘the federal rules
of evidence.” | | | |

- -SChernér‘rargu‘esfthatf"RGW:":1.0:-5*8.90 cannot be:harmonized with ER

404(b) *be'dauée;i%itsove'rruIes"fftheverc;ourtﬂs“:uneqdivdcal's:ba‘nﬁon:fall%f-propen'sitys‘ N
evidence. He'reads-too broadly the i's‘c“dpea:‘of“Eﬁ- 404(b)'s exclusion-of propensity

evidence in'Washington: v vt i

4 State V. DeVmcentls 150 Wn.2d 11, 21, 74 P.3d 119 (2003) (holdlng
that the' hlgh leveél'of‘similarity’ Betwesn ihe’ charged erimé’andprior bad acts’
necessary to _prove common ; yerme or plan does not requ1re eVIdence of

W'a Uniquie ethod of committing‘thé erime): ™

75 See. e.q., State v. Herzog, 73 Wn. App. 34, 43-44, 867 P.2d 648 (1994);
State v. Bowen, 48 Wn. App. 187, 193, 738 P.2d 316 (1987).

7% See Herzog, 73 Wn. App. at 44 (“Evidence that the accused committed
an uncharged crime of the same type as the crime charged tends to prove that
the accused has a propensity to commit that specific type of crime. Evidence that
the accused-has a propensity to commit that specific type of crime increases,
more strongly than before, the probab|l|ty that the accused commltted the
partlcularfc i”)’;‘ o A

e See,_f-g_ Baker 89 Wn App at, 734 35.

78 FER 413. and 414 permltw-tnal judges to admit,evidence'of prior sex:
offenses committed by the defendant in sex offense cases and evidence of prior
child molestation:commitied:by:the:defendaritin.child mol ion:cases, if the
judge finds thatisuchievidenceiis relevant.to any: factin:ise nlike ! RCW -
10.58:090; the federal ruleside notiexplicitly requireithe trialicourtto-conduct an
ER:403balancing test.- REPORT TO THE:JUDICIAL-GONFERENCE OF THE UNITED

. STATES ON‘THE ADMISSION OF CHARACTER EVIDENCE IN CERTAIN SEXUAL
MiscoNbucT:CASES at1 (February 1995).
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RCW 10.58.090 is.consistent with the direction of case law allowing prior
sexual misconduct evidence in sex offense cases. More significantly, 'thé
legislative amendment p'ermits but does not ever require a courtto admit
evidence of prior sexual misconduct. Rather, admission is subject to the court
establishing that the evidence is relevant and that the probative value outweighs
~ the risk of unfair prejudice under the modified ER 403 balancing test.

In-sum, RCW 10.58.090 evidences the Iegisléture’.s intent that evidence of
sexual offénses may be admissible, subject to the modified E'H 403 balancing
test. But the legislation also leaves the ultimate decision on admissibility to the
trial courts based on the facts of the cases before them. ThlS is consistent with |
past Iegiélaﬁve am,endments_ to the rules '.of evideﬁde aqd dbeé not infringe on a |
core function of the judiciary. | |

There is ‘n0"§/iolation of 'the"sé'pafation of powers bétWéen the Iegislative
and judicial branches of government. | .

| Equal Protection '

Scherner claims that RCW 10.58.090 violates his right 1o equal protéction
under the law. This afgument is unconv_.incing. |

The law must provide similarly situated people with like treatment.”® Our

courts construe the federal and state equal protection clauses identically.®®

7 State v. Jagger, 149 Wn. App. 525, 531-32, 204 P.3d 267 (citing State
v. Coria, 120 Wn.2d 156, 169, 839 P.2d 890 (1992)), review denied, 166 Wn.2d

1023 (2009).

80 |4, (citing State v. Manussier, 129 Wn.2d 652, 672, 921 P.2d 473
(1996)).
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3 “The rational basis test-applies toequal protection claims whena'-
classificatio‘h does notinvolve:a suspect¢=class and:-doesnot:threaten:a -
fundamental right®' ‘Under the'rational basis test; a law ‘Will"fbe wpheld if it rests
upon a legitimate state objective and is not:wholly irrelevant to achieving:that -
obje‘éﬁvef@?."rhe ’persb‘nfchallenging;the::classification mU_St:f‘S'hOW?that‘-‘:it,}iis “purely.
arbltrary n83

“:Here, there is'ho suspect classmcatlon Thus; the rational basis:test -
contrc‘a‘flé:f;ii‘-r="ur1'derf:-th‘a't‘fés‘tﬁ;&*i‘*R‘GW*‘-1:0';?58"‘3090rz-'i"’s ‘not-unconstitutional-as-long:as there-
is a legitimate objective and the statute is‘reasonably:designed-to-achievethat
o'bjécf'tive‘a‘j--:-‘?Wa's“hing“_tOn‘:«‘éburts-"‘apply'-'the‘ following:three=part:test to:determine: - -
whether rfal.;:-s-t«atw‘fteffs:ufrvi‘ves::ratidhal:ubaisi'safscruztiny: “(1):does-the:classification
apply-equally to all class mémbers, (2) does a rational basis-exist'for: -+ -
distiﬁ'giiaii:s‘hin‘g‘? class membeérs:from non-rmem bersl;‘g;.ande'(fS)».do‘es-*t_he classification
bear a rational felationship to the legislative purpose:®*: - . . .-

| Schermner argues that persons‘ffch‘argéd with sex offenses are treated
differently-than those charged ‘V\.Ii'[h»r other-criminal offenses and:that.admission of

evidence of other sexual offenses violates‘theiequal protection clause:for this - . -

81 Manussier; 129 Wn.2d at 673.
82 ld

38 Omeqa Natllns. Co Vi Marquardt 115 Whn. 2d 416, 431 799 P.2d 235
(1990) L P g

8 Jagger, 149 Wn. App. at 532 (citing Morris v. Blaker, 118 Wn.2d 133,
149, 821:P.2d 482 (1992) and-In.re Pers. Restraint-of-Silas,- 135 Wn. App. 564,
570, 145 P.3d 1219 (2006)). '
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reason. We reject this argument for the same reasons that Washington courts
have previously rejected similar equal protection claims.

Here, the statute passes the first prong of the rational basis test becaﬁse it
applies equally to all defendants who have committed a sex offense as defined
by RCW 10.58.090(4).%% The statute also passes the second prong of the test.
Our supreme eourt has previously held that a rational basis exists for
 distinguishing sex offenders from other criminal offenders. Finally, under the
third prong of the test, we must determine. whether this classificetion bears a
.rational relationship to the Iegislative purpose behind RCW 10.58.090. We _
recognize that the legisleture- has broad discretien o determine the public
interes’t and what measures ére;necessary to secﬁre that interest.BfHere, the .
Ieglslature s legitimate objectlve was 10 ensure that juries receive the necessary :
“evidence to reach a just and fair verdict in sex oﬁense prosecutlons Makmg
- evidence of prior sex offenses admissible where relevant and probative in sex
offense prosecutions is rationally related to the Iegitimate ob,jective' of protecting

victims and the public from sex offenders. RCW 10.58.090 pass'e's the rational

basis test.

8 RCW 10.58.090(4) (including all sex offenses defined by the RCW
9.94A.030, sexual mlsconduct with a minor, and communlcatlon with a mlnorfor

immoral purposes)

86 5o State v. Ward, 123 Wn.2d 488, 516-17, 869 P.2d 1062 (1994)
(classifications in RCW 9A.44.130(3) for sex offender registration do not violate
equal protection guaranties).

8 |d. at 516. |
8 | aws of 2008, ch. 90, § 1.
25



No. 62507-1-1/26

' Schernet also'cites Bush:v.:Gore® to 'support his:claim that RCW'

10.58.090 violates equal protéction. ‘Ther’e,. the United States Supreme-Court " -
held that the equal protection clause requiires uniform-and specific standards for

vote-colinting.* However, the holding in Bush v. Gore was fimited to “the

‘prese‘nﬁ‘éiré’urfns"ta‘nCe’s'é"’97 "Th'e"'fa‘e’té'-at- issue here '-do‘i%:ﬁé’i _réfn‘ot‘e’ly resemble:
those facts. Consistent: W|th the self-limiting languagé of the -opinion; the
| Supreme ‘Court’has dechned 1o cite Bushiv. Gore since’ the ‘décision was
publisheéizs‘?“v-iEf)"’cééﬁ“:*-ih the rare ‘éirclimstances whisre the facts dtissué show'some
resemblarice 16the contésted 2000 presidertial slection, % the précedential: value
of Bush v.-'fGo*riefié:‘-fa'rribi;cij‘utsu‘s~fai bestand ﬁthe'oﬁinién-Shéuldﬁn‘dt be citedto
support other equal protection claims. - |
l - DieProcess’ = = v e

. "S’cﬁ"érﬁie'r‘f“coﬁte‘nde'f"ff;ié“t-¥'ﬁe»rhitti"'n‘g'*i"adfrli‘is's‘io'r_'i""df"fe\‘;/id’e‘"nce' of-sexual -
offenses against:persons otherthan'the-current alleged:victim under RCW
10.58:090 violates the’-éon'etitUtional*ri:ghtsto due: process-by*denyi‘n'gndef:en'da"nts- :

a fair trial. Specifically; he'argues that admission-of propensity-eviderice

89531 U.S. 98, 121 S. Ct. 525, 148 L. Ed. 2d 388 (2000).

% |d. at 106.

9 |d, at 109.

(ﬂndlng Bush Vi Gore appllcable Lto challenge t@ Ohlo 'S: véfthg* ‘ystem,)' Cemmon .
Cause S. Chrigtian Leadership Conference of Greater L.A:.v..Jones, 213:F.Supp.
2d 1106, 1108 (C.D. Cal. 2001) (finding Bush v. Gore applicable to challen_ge to
California’s voting system); Big Spring v. Jore, 326 Mont. 256, 109 P.3d.219

(2005) (finding Bush v. Gore applicable to challenge to Montana’s recount
procedures and standards for determining voter interit).
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undermines the presumption of innocence and permits convictior.ws on less than
proof beyond a reasonable doubt. He also argues that the statute violates due
process because it requires the trial court to consider the “necessity” of the
evidence before deciding whether or not to admit the evidence of prior-sexual
assaults. Finally, he claims the statute is vague. We disagree with all of these
contentions. . | | |

The due process clauses of both the state and federal Co-nstitution.é
declare thatno person ‘shall be deprived of life, liberty, or property without due
process of law.* ,Dueproéess includes the guarantee of a fair trial, including
conviction on n'othing less than proof .beyond a reasonable doubt in-a criminal
case.® The United States Supreme Court has held tha’t the test for whether an’
evnden‘ﬁa“y rule wolates due process is if “the mtrodua.tlon of thls type of evndence
N is so-extrefely unfalr tha’t its admission VIoIates rundamental conceptions of
justice.”® The court has also stated that the category of rules that violate
fundamental conceptions of justice should be construed. “very narrowly.”®

We first address Scherner’s "‘necessity” argumeht. ‘Scherner argues that
RCW 1 0.58.090(6)(e) violates due process by fequiring the trial court to weigh

the “necessity” of the sexual offense evidence. According to him, to do so

9 |J.S.'CONST, amend. 14: WASH. CONST., art. 1, § 3.

9 In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368
(1970); State v. Hundley, 126 Wn.2d 418, 421, 895 P.2d 403 (1995).

% Dowling v. U.S., 493 U.S. 342, 352,110 S. Ct. 668, 107 L. Ed. 2d 708
- (1990).

% Id.
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requires:the trial court to abandon:its neutrality-and ;prejudge the strength:of the -
prosecution’s 'caée‘ and the likelihood of the defendant’s-guilt. ‘He misreads:the
statute.

In fact, the provision on which-he bases his argument is-one of-eight-
nonexclusivefactors-a-court should-consider when deciding whether sexual
offense evidence should.be"‘eXCluded bdrsuant to ER 403.” RCW
1 0.58.09(f6~)*(é’l)"=stat‘es-£thé' factoras, “T he:necessity-of the e\}idence'§:!b'ey®nd the
testimo‘hi"es"!éal're'aﬂy:voff‘e‘red atitrial” |

- As:the' State correctly-argues, 'o.théreVid'eintiary rules require ..fhe' trial court
to consider the necessity of the: proffered-evidence. ER 403 it-se‘lfé}r‘{equiressfthe-~:_= :
’rria_lf court to weigh the necessity-of the-evidence-to ,-=d.e;~t'e.~r.-mfineuwh:é’-ther it'will be .

- needlessly cumulative or-duplicative. : Likewise; ER-609(d) provides:that thie-trial -.-.

-Court may admit-a:witness’s+juvenile:adjudication-only-if-it:is necessaryfor:a fair - . ...

determination ofthe:issue of guilt:or innocence. -

Neither Holmes v. South Carolina®” nor Giles v. California®®'support

Scherner's assertion that a rule requiring-the-trial court to: consider the necessity

of additional evidence: violates: due process::In Holmes;:the courticoncluded that

a South Carolina common law.rule that allowed:the trial court to:exclude: defense

testimony based on the strength of the prosecution’s case denied the defendant

%7 547 U.S. 319, 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2008).
%  U.S.__,128S.Ct 2678, 171 L. Ed. 2d 488 (2008).
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his right to “present a complete defense.”® In Giles, the court concluded that a
California rule allowing testimonial statements under an exception for “forfeiture
by wrongdoing” stripped the defendant of his Sixth Amendment guarantee of
confrontation.’® Neither case is persuasive here.

Scherner’'s more compelling argumeht is that the statute will benefit the
State more often than an accused. However, none of fhe cases cited by
Scherner suggest that an evidentiary rule violates due procéss simply because it
benefits one 'party_ over another. Schemer couches his argument in general
terms: the trial judge must remain neutral and unbiased. While this general
statement of law is true, Séherhér-does not cité "anybcase law to support the
‘proposition th&twa- part}y cannot receive a “fair, impartial, andheu:t»ral hea'r‘i‘ng”
because a rule of evidence is not neutral."”’ |

Schemer next argues that admission of propensxty ev;dence undermlnes o
the presumption of i lnnocence and perm|ts conwc’uons on Iess than proof beyond
a reasonable doubt. |

The test for admissibility of evidence is relevance. One limitation on

relevant evidence is ER 404(b).'® ER 404(b) codified the historical prohibition

on prior misconduct as character evidence, where such evidence is offered for

% Holmes, 547 U.S. at 331.
100 Giles, 128 S. Ct. at 2692-693.

101 See Brief of Appellant at 41 (citing State v. Perala, 132 Wn. App 98,
112113, 130 P.3d 852 (2006).

| 192 ER 404(b).
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the'sole purnosei of p"rov’ingi‘ih'e:-‘:dé,fendéiﬁt’vs’:acﬁon ‘in conformity. with-the:
cheractér*tra‘it, unless ‘admitted for another purpose.’®
ER '404(b) does'not, however, p‘fo’hibitf the admission of all prior
miscenduct evidence. The rule provides a:list of “other purposes” for which prior
misconduct-evidence ‘may be admitted:*** .K»As-«dis.eussed .above, Washington
courts .haVe‘historically allowed evidence of a defendant's prior sex. offenses in
certain "~$‘ex--i5offe'nse --prosec‘ution's%funderf.fa:'f:fnumbe r'of these:excéptions. . Prior sex:
offensessinvelving othe rvictims fhéve‘;":*be‘en ‘allowed:under-ER404(b):asevidence:
of identity,’%-a unique' ‘modus operandi; % o prove a:common‘scheme: or plan,’
- and to rebut'the defendant'siclaim that the charged sexual-offense:was

accidental.®® In-addition; courts have' aflowed evidence-of prior sexual offenses

-~ 193, Epw ARD JEIMWINKELRIED, 2:UNCHARGED MISCONDUCT EVIDENCE §§ 24-
24 (199 3)
A4 \ I W

104 EH 404(b)
%% Herzog, 73 Wn. App. 43-44; Bowen, 48 Wn. App. at 193

108 Herzog 73 W, App 4344, Bowen 48 Wh. App ati9a.

: : 995) (pnor
acts, admltted ’to show scheme or plan to drug and rape women) Baker, 89 Wn.
App. at 732-35 (prlor acts adriitted to show common scheme of plari to sexually
assault sleeplng children); State v. Krause, 82 Wn. App. 688, 693-98, 919 P.2d
123 (1996), review denied, 131 Wn.2d 1007 (1997) (prior acts adr‘nltted to show
scheme or plan of molesting young boys by befriending the parents and working
to gain the boys affections); DeVincentis, 150 Wn.2d at 16:21 (prior’ acts
admitted to show common plan to get to know. prepubescent glrls, create a
trusting relationship, and desensitize them to nudlty by wearing ‘almiost no
clothing); State v.:Kennealy;:151.Wn, App. 861, .887-89,-214:P; 3d 200 (2009)
(prior acts admitted to show a common scheme or plan-even though defendant
argued that the prior incidents differed from the charged incidents).

108 Baker, 89 Wn. App. at 734-35.
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under a common law exception to show the defendant’s “lustful disposition”
toward the victim.'®®

“The Ninth Circuit rejected a due process challenge to a similar rule of
evidence,"° Federal Evidence Rule (FER) 414, noting that many jurisdictions
allow evidence of a defendant’s prior acts of sexual miscondugt in prosec'utions |
for offenses such aé rape,‘ incest, and 'child 'molestatioh under similar exceptions
to those utilized by Washington courts.'™. The court concluded that “there is
nothing fundamentally-unfair about the alldwance of propensity evidence under
FER 414. Aslong as the prqtections of ER 403 remain in place to ensure thaf
potenﬁal!y .devas'tatin'g evidence of little probative value will not réaCh the jury,

the right to a fair trial remains adequately safeguarded.”'? Other fe’déra‘l |

109 State v. Ray, 116 Wni.2d 531, 546-48, 806 P.2d 1220 (1 991) State v.
Camarillo, 115 Wn.2d 60, 70, 794 P.2d 850 (1990); State v. Ferguson, 100
Wn.2d 131, 133-34, 667 P.2d 68 (1983); State v. Medcalf, 58 Wn. App 817, 822-

23,795 P.2d 158 (1990).

119 FER 414(a) (“In a criminal case in which the defendant is accused of
an offense of child molestation, evidence of the defendant’s commission of
another offense or offenses of child molestation is admissible, and may be
considered for its bearing on any matter to which it is relevant.”); see also, FER
413(a) (“In a criminal case in which the defendant is accused of an offense of
sexual assault, evidence of the defendant’'s commission of another offense or
offenses of sexual assault is admissible, and may be considered for its bearing
on any matter to which it is relevant.”).

™ United States v. LeMay, 260 F.3d 1018, 1025-26 (9th Cir. 2001).

12 1d. at 1026.
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| appellate courts that-have considered zth"a same question-haveireached a similar
conclusion.'® |

‘RCW 10.58.090:explicitly requires-the trial taeurt< to conduct a:modified ER
403 balancing test and prohibits-admission of evidence of prior sex:offenses
where the risk of unfair p’rejudiCe is greate'r'-:.than'-fthe:'pro‘baﬁve value-of the. -
evidehce.;. Ap.plic'ation"o'f ‘ER 403 in det"e"riminingvadmissibility-e.nsu'res that RCW
10.58.090 does fAotopen the door:to e'a"ny"ar.l‘d-'sallw-'propensity evidence in'sex
offe'_'rll"Sé%ca'Se"'s"éi?‘f IR

Relying on State:v. Rhodes''*:and: City:iof:Spokane:v. .Fischer,*® Scherner

argues that'/RCW.10:58:090 \ii'olate;sié'duef'bréé’éé's because itis' 5uncons.titl:‘-jtia'nally'
vague. He.argiiesithat the enumerated-factors.courts mus’rscen-seid;e‘r: when:
determining whether other sexual offenses are.admissible are not adequately

' defined.';,_Neither'case'supports his argumen,t-.«‘;

Rhodes was overruled by State v. Baldwin.'"® In Fischer, the court

concluded that a munlcxpal ordmance maklng lt a nwsance for any dog to disturb

or annoy any person by habltual howllng, yelplng, or. barklng was v0|d for

’H\ T Lo

vagueness

Cir. 1998). | fiv ,
: '1“'92 Wii.2d 755; 600 P.2d 1264 (1979).
116 110 Wn.2d 541, 754 P.2d 1241 (1988).

116 150 Wn.2d 448, 78 P.3d 1005 (2003).

117 Eigcher, 110 Wn.2d at 542.
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Neither Rhodes nor Fischer supports the conclusion that RCW 10.58.090

does not provide adequate standards to' prevent arbitrary enforcement. As the
Staté points out, rules governing the admissibility of evidence are meant to be
applied by lawyers and judges and do not apply directly to ordinary citizens.
Courts regularly weigh numerous factoré when ruling on the admissibility of
evidence and RCW 10.58.090 is no difiefent. o

‘In sum, given the governing test, we conélude that this }ste.ltute does not
violate due process. _

ADMISSIBILITY UNDER ER 404(b) ahd. 403

Sciierher next argués 'thét ’thé trial court.abused ité discretion in
: alternative-ly"adm‘itting the se-xué-l offense evidenée uncier the Commoh scheme or.
plan-exception to .EH-404(b). He aiso claims the 'cou}ri failed to condiict an "
adequate ER-403 b.a'larici_ng test. We rejectthese ciaiims. .

We review é trial court's decisi.on to admit or exclude evidence for an
abuse of discretion.’"® A trial court abuses its discretion when its decision is
manifestly unreasonable or based 'o.riuhtenable grounds.’® |

The trial court must always be_gih with the presumption that evidence of

prior bad acts is inadmissible under ER 404(b)."*® The analysis for admitting

'18 DeVincentis, 150 Wn.2d at 17,

119 1n re Marriage of Littlefield, 133 Wn.2d 39, 46-47, 940 P.2d 1362
(1997). o '

120 State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).
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prior-bad‘actsto prove:a.common scheme or plan‘isisetforth in:State:v. -

Lough.™®

Proof-of such a-planis adniissible if the prior'acts are:(1y provéd by
“a preponderance of the evidence, (2) admitied for the purpose of
.proving a-éommon plan: or scheme; (3) relevant to:prove an-

element of the crime char?ed orto rebut a defense and (4) more
- probative! than prejudicial.!! ' Lo

Scherner argues that the State did not meet its .bur_d’en under thé sécé'nd
| eIerﬁ‘e'htfdf!’-thé‘5‘?{=@§iﬂ'f=tes’tifbecaiusé-'-‘%it%~"did-"'ndt:de'monstrat_e-’eé:"“;specfific*de'sigh or
system that included the crime Cha'rged. ... A mere general similarity between:: -
the other offensés: and:theictime! chargediis insufficient2#*«Scherner is incorrect.

- In DeVingéntis, our supremeicourt addressed whether, under Liough, prior

acts: m'a%y“'b"é“‘fadmittéd-@Which'ﬁi‘aré*Si'm_iIarvf'-t'orfrthe charged-crime:but not unigque:or
uncommon ¥ Theresiirtheld that the degree-of similarity betieen:thécharged -
crime and the prior badi-vaété‘ftm‘u’é;tfr'ffbé'1S'ubs{antiél, but did:notrequire"thatithe:
evidenice of a common:feature beia unique method:of comimiitting:the crime. '
“[T]he trial couirt néed only firid thatthe prior bad acts show a patiem ofplan with

marked similarities to the facts in:theicasetbefore it,n128 .

SRR KU W T R SRR AR R R AT R SPRTT USRI RPN SRITY " VI LI Y S ST A

121125:Wn.2d 847,889 P.2d 487 (1995) (upheld by D leVmcentls 150
Wn.2d at 17).

122 yd, at 852.

'23 Brief of Appellant at 47 (citing State v. Bacotqarcua 59 Wn. App 815,
820, 801 P.2d 993 (1990) (additional citations:omitted)); - -

124 DeVincentis, 150:-Wn.2d-at 18.:
125 4. at 20-21.

126 14 at 13,
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Here, there was a marked similarity between Scherner’'s molestation of
M.S. and his prior sexual abuse of J.S., S.0., S.W., and N.K. All of the girls were
of similar prepubescent :aQe and size when Scherner began molesting them. In
each instance, Scherner was a trusted relative orfriend of the girl. In each case,
he molested the girl in bed, sometimes after she had gone to sleep. In each
case, ‘ihe abuse involved rubbing the 'girl’s_ genital area or performing oral sex.
Admission of this evidence as a cominori seheme} or piail was a proper exercise |
of discretion.

© Scherrier next argues that even if the prior sex offenses were properly

admitted under either RCW 10.58}090 or the comimon scheme or plan exception
to EB:404('b‘), the trial court failed to p‘roperi»y’weigh the pfobai_ive value of the
evidence against the danger of uiiiair .prejudice. | |

Sbhefner argues that the trial court abused its discretion iinder RCW
10.58.090 because (1) the specifies of the prior molestation difiered from the.
charged crimes, (2) the prior molestation took place decades ago, (3) the
frequency of thé prior molestation varied by victim, '(4) he received some kind of
sexual deviancy counseling since the last incident of moiesiatiori, (5) the
evidence was not necessary, (6) 'none of the prior molestation resulted in a
criminal comiictidn, and (7) the potential for unfair prejudice outweighed the
piobative value. He argues basedvon these factors that the aanger of unfair
~ prejudice substantially outweighed any probative value of the prior misconduct

evidence.

- 35



No. 62507-1-1/36

Herg, the trial court-considered-each of'the"articulated factors under RCW
1'0‘358:090(6):“and determined:that'the probative value ofithe-testimony:from
Scherner’s four prior victims outweighed-the-danger of unfair prejudice. Priorto
adniitting the evidence, the trial court determined based-on-a preponderance of
the_ evidence that'the prior sexual m'isconducfs'-hadf0ccurred. The:court then
concluded that “this -evid_énCe addﬁesse's- vthei‘Credvibility-of the complaini‘ng
withéés"r:‘% ‘The only direct evideﬁée ‘against-the 'defendaﬁt[:]i [AInd her credibilityis
a critical element in the case.”

-Although the defendant-argued for a different result.undertheER 403
balancingtest:and'RCW 10.58:090(6) in‘his motion in"li‘rﬁi"r‘r’é‘, thé trialcourt's: -
ruling'was not'an abuse of discretion. As:the trial court pointed out,/RCW:

N 10:58.090 does not instruct the courtfo'n'-:vhéw'to"—:We"igh thearticulated factors. It
oniy. s{atﬁé's"‘ ‘ﬁfhé‘ift'rial. court:musticonsidér all of the factors:when cond uecting:its ER
403 ba.leinc':‘ing‘ test:- The ultimate decision on-adniissibility or exclusion remains
with the court.
- In-addition'to conducting a proper ER 403 balancing test, the: court also.

gave the jury: ailimiting‘instruction: - = - |

[EJvidence of a:prior:-offense onits own is:not sufficientto: prove the

defendant guilty of any crime charged in the Information. Bear.in

‘mind-as:you consider this evidence thiat-at all-times the:State-has -

the burden of proving that the defendant committed each of the
elements-ofreach offense chargedinthe Information.: 1 remind you

that the defendant is not on trial for any act conduct or
:offénsenot.charged:in the Information*'

127 Clerk's Papers at 263 (emphasis added).
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Here, the trial court complied with both RCW 1 0.58.060 and-ER 4083.
Moreover, the court gave the jury the above limiting instruction. There was no
abuse of discretion in also admitting the evid'ence under the common scheme or
plan exception to ER 404(b).

- We affirm thé judgment and sentence.

The balance of this opinion has no precedential value. Accordingly, |

pursuant to ROW 2.06.040, it shall not be published.

| Schemer also claims that the trial court.abused its discretion by admitting
into evidence a recorded conversation .between:Sc’he.r.ner and the complaining
witness. -He claims the authorization for the ‘rec'ording violated the Waslh‘ington
anacy Act. He also argues that the trial court’s admnssuon of testimony from hlS
-Wlfe violated the spousai pnwlege and that the tnal court failed to properly
mvestlgate allegations of jury misconduct. Finally, Scherner argueshat -
cumulatlve errors depnved him of a fair trial. None of these claims is persuaswe

STATE PRIVACY ACT |

We first conside‘r Scherer’s claim that thé State’s application for jUdicial
authorizatio'n to interdept the call was inadequate because it did not show that
normal mvestlgatlve techmques had been tned and failed. We disagree.

The Washington Privacy Act prohibits mterceptlon and recording of private

communications and conversations.'® Such recordings are generally

28 RCW 9.73.030(1).
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inadmissible.'*

- The 'aéf"‘provideé- an-exception for-law enforcement where one of the
partieshas*given prior cohs‘en't and the officer first obtains judicial |
authorization."® In that case, the officer's application mustisatisfy: several
statutory conditions, .inc_luding a particular*-'sta'tement!‘of‘éfaétswsh@‘wing%*that““other
_ jhormal investigative procedures with re'spect to the offen‘se_-:' have-been tried and
have failed or reas'oné_bly appear to’be' unlikely to.i'suebééd?‘if.éﬁiéd".‘%“31 ;

:."f*f»Fﬁe’%Sh"oWingjr:eqﬁir;éd:zi'sendt»‘s-o"ne"::éf ‘absolute'néecessity.'*2:Butithe -~
application must contain more than m‘'ere'?lv‘:‘boiIe‘rplal’te‘%‘afssert-i@‘n'si.--.’:.’e1 % Police must y
- either-“try, or-give ‘s‘erio‘"us'*‘cdns"i’dé'ration"'to',: other methods and explainito the -
issuing‘judge why those other'methiods are inadequaterin:the particularcase.”'**

Onappeal; thig'court will: affirmithe trial court's'order-authorizing the -
interceptio‘n'fa’n‘di'-fre‘édrdinQFﬁof:“ é-brixf/a:’t‘e"fph‘on"e*‘fc'alI:éi%if."'-the‘ffactseﬁ’S"e“t""ﬂfdrth’"‘;’in"the“r

applicationare minimally adequate-to support the:order.*

"% RCW 9.73.090(2).
131 RCW 9.73. 130(3)( )

192 Sate v, Johnson, 125 Wn App. 443, 445, 105 P.3d 85 (2005) State V.
Cisneros, 63'Wn. App:724; 729,821 P:2d 1262 (1992).

133 State v. Manning, 81 Wn. App. 714, 720, 915 P.2d 1162, review
denied, 130 Wn.2d 1010 (1996). .

134 .I_Q_
135 Johnson, 125 Wn. App. at 445; Cisneros, 63 Wn. App. at 729.
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Here, Bellevue Detective Jennifer Robertson submitted an application for
a judicial order authorizing interception and r.ecord'ing of an anticipated telephone
conversation between M.S. and Scherner in January 2007. The trial court issued
an order authorizing interception and recording. |

- M.S. called Scherner and their conversation was recorded by Detective
.Robertson pursuant to the order. During 'the.conversation M.S. asked Scherner,
f‘why'did you toUch me in my vaginay,; why did you squeeze me and touch me in
places that | don’t want to be touched?”'® Scherner replied, “all | can do is say |
am sorry I did it. | wish | hadn tand | though[ 1 l.had explained to you why |
probabty did it.”*%

Detectsve Robertson’s application was: flled apprommately three and a. half
years after ”tﬁeinitial report to the M..onterey, California, Sherriff’'s Department that
Scherner had ttﬁotested M;S. Between the time the moleetation was reported |
and the date of the application the investigation was handled by .both-}the
Monterey County Shenff’s Department and the Bellevue Police Department
Detective Robertson outllned the course of the mvestlgatlon in her appllcatlon

During the spring and summer of 2003, M.S. dtsclosed the extent of -
Scherner's molestation to the Monterey County Sheriff's Department. In May
2004, e Monterey County detective was asked to contact and interview Scherner

at his residence. The detective did not speak to Scherner. In'November 2005, a

138 Glerk's Papers at 123.

137-!d
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Bellevue detective*éinte‘r?viewedf"Schetrnér’s=+_s'ister-—t-in'-:'law,f' who-disclosed:that
Sch"e’rne'r»ﬁhads"m'olested her when she was eleven yéa‘rsold;f Later in November,
the same:detective left several'messageson Scherner's phone, :ihcl,ﬁding a
request that he return the call. Other prior victims were also disclosed and
intervie-Wed:'durihg;the.COurse*“ofsfth'e investigation.

. Detective Robéftsdn?'s-:stateme_nt'that other investigativé'techn}qﬁes- had
beentried-and failed -referfed"'to the above investigation.. More importantly, it
diScUSsed:‘_’::Whyx;ih’e";iébové%étechnique’s-ﬁ(aﬁﬂ other:possible:techniques) were - -+ -
inadeq Uatéff‘fn the particular.case.’

| know of no other way to resolve the truth or falsity of MS’s
allegations. Scherner's refusal to talk with detectives indicates he
is‘wellvawaré hiscondiict-is:criminaliand:thatihe is:unlikely to: make’
any admissions or fo confess.: If there was any physical evidence,
" itidisappéarédilongiage: “Sehemettisthighlyitinlikslyito: digeuss o e

these issues with anyone other than MS, or with anyone else

wpresentiii .Theinature oficases involvingiséxual molestation ‘of
minors often makes these cases pecullarly difficult for the factfmder
to resolve: Thewictimsiare, of ‘colirse;vulnérable aridiless:
articulate and sophisticated by virtue of their age. Frequently

factfinders:are:prédisposed . . . 10 -believeigither that.minors are
likely to ‘make things up’ or alternatively ‘would never lie’. In cases

- like the:one outlined-above ;‘where-there:is:no. physical or-medical .
evidence to corroborate the victim’s statements, the factfinder must
decide'solely on the basis of thewictim/witness’s testimony.: {138

Scherner argues::that:DetectiVe\-'Rdbe_rtson3‘s‘€'-applicatione-was:'ins-ufficient,for
a number of reasons, some of-which:are more credible than others. First,
Scherner argues that the police and, as a:result the'trial court; wereincorrect to

assume that Scherner would not speak with the police if asked. While it appears

188 Clerk’s Papers at 32-33.
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that Scherner may have received as few as one or two messages on his home
answering machine prior to the court'issuing the order to intercept, he provides
no credible explanation for why he did not return the police detective’s calls in
2005. ‘Nor does Scherner allege that ne was unaware of being under

investigation.

Next, Scherner argues that additional investigative techniques should

have been tried before Detective Robertson applied for authority to intercept. But =~

RCW 9.73.130(3)(f) does not require police to _exhaiist all possible investigative
techniques. It only requires the officer to show that “other normal investigative
proced_i.ires with respect. to the offense have'.been tried and have failed or |
reasonably appear to be .uniikeiy to succeed i tried.”%®
We concluci'e”tha.t the 'factStpresent'ed in Detective Roberison’s appiication
areadeciuete to support -tne :superior eeui'i’s determination. 'i'here was no abuse
_of discretion in authorizing the recording. |
SPOUSAL PRIVILEGE

_Scheiner arg'lues that ith‘e trial court erred by admitting testimony from his |
wife in violation of the spousal privilege. We disagree.

RCW 5.60.060(1) contains Washington’-s spousal privilege rule and
provide_s}:v

A spouse or domestic :partner'shall not be examined for or against

his or her spouse or domestic partner, without the consent of the

spouse or domestic partner; nor can either during marriage or
during the domestic partnership or afterward, be without the

139 RCW 9.73.130(3)(f).
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‘consent:ofithe:other; examined:as:to"any-communication madeby " -
one. to the other durmg the marnage or the domes’ac partnershlp

h

| 4But thls exceptlon shall not apply to a crlmlnai aétlon or
" proceeding:for:a crime:committed by said*spouse or domestic-
nartner against any child of whom said spouse or dgmnsnn partner
is the parent or guardlan
In this context, Washington courts have construed the term “guardian™
broadly'in order to effectuate the intenit of the legislature to “protect children from
phys'”ic::tlé*arﬁadf"s‘;ex.ualfi‘i':iblj"s,e":”’.4‘Q :‘5Avaﬁpare'nt?-srof'b-fgu”érdi‘an’ is‘danyone:who‘stand[s]
in the relationship ‘of-parent’ or who“assurfie[s]:duties normally characterized as -
parental-evenfor a:short time:?'4!
ER?‘1&04‘(5)4?;)“rovi€1ésﬁ:tHat'frp'vrel'imiha‘?ry«questit‘i)‘hs*-re'ga'rding@the “qualification -
of a person to be a witness, the eki‘stencesbf aprivilege; orthe admissibility-of -
eviderice™areto'be detetminad by the tridl courts'* Thisicourt construesithé .
spousaliprivilege stnctiy143 A | '

In State v. Waleczek,' our supremecourt concluded that the defendant

was a guardian for the purposes-of:RCW 5.60.060(1); There, the complaining
witness: (a seven-yeatr-old:girl). spent-the night with: the-defendant.and: his . -

girlfriend for one night and was-sent:to school byithe defendantthe next: - -

140 State v. Waleczek, 90 Wn.2d 746, 751, 585 P.2d 797 (1978).

1 State v. McKinney, 50 Wn. App. 56, 65, 747 P.2d 1113 (1987) (citing
State v. Bouchard;»31°Whi'App. 881, 387,639 P:24'761, review denied;: 97"
Wn.2d 1021 (1982))

2 ER 104(a)
143 Waleczék, 90 Wn.2d at 749; Bouchard; 31 Wn. App. at 387.
144 90 Wn.2d 746, 585 P.2d 797 (1978).
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morning.'* The gir's mother had known the defendant and his girlfriend for
three weeks before the incident.*® The court concluded that the defendant
“undertook duties that are normally characterized as barental” by agreeing to let
‘the child sleep at his house, wake h_er up inthe morning, provide her with

breakfast, and send her to school.'¥’

Here, the trial cdurt allowed Mrs. Scherri_er to testify despite the fact that
‘the defendant had invoked the spousal privileges contained in RCW 5.60.060(1).
Similar to the situation in ‘Waleczek, here,‘ when Scherner and his wife
agreed to take M.S. on vacation with them, they assumed' duties normally . -
characterized as parental.- During the trip théy Were responsible for all of M.S.’s
needs. A person may assumé the role of in loco par'entisby accepting somé‘ B
parental responsibi-l:iﬁes,’ even if only for a short time;"‘B» Under Waleczek,
Scherner énd his wife wéré the guardians of M.S. for the pﬁfposes of RCW~

5.60.060(1) when the charged crime occurred. -

Scherner’s reliance on Zellmer v. Zelimer'* is not persuasive. RCW

5.60.060(1)'was not at issue in that case. Rather, the court in Zellmer was

45 1d, at 748.

146 Id.

¥ id. at 753.

8 State v. Modest, 88 Wn. App. 239, 247-48, 944 P.2d 417 (1997).

149 164 Wn.2d 147, 188 P.3d 497 (2008).
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consid&ring wWhether the parerital immunity doctring shislded-a:stepparentfrom-
an action:for negligent parental supervision.'®
- The-court did not abuse its discretion’by concluding that the spousal
privilege ﬂiﬂ--‘n‘ét‘Faﬁijly‘--tO‘ Scherner orhis wife.” -
In any event any claimed error was harmless.:‘Etror-admitting prrvrleged‘ :
marrtal commuinications is harmless unlessthere is a reasonable probabrlrty, in

light: of the' entire- record thatthe error materially’ affected the outcome-of'the

tr|a|.15"\'1”f'~"' Bl e e [, T T .
Here;ithe te‘s"timeﬁy? provided by Schermér's wife was brief. She-testified -
abcu:t?b"éié‘ilc background information: regar’din:g"ifam’iIy:s‘relat'icn'ships-: . Sheralso” -
testified that:she*had a"«écﬁ‘iﬁve"reatidhl:‘Wirh"'Sch‘e‘me r abeﬂt*M:Sr in:danuary 2007
during whish:hi& ssidHe Was'sotry. - But'shevingisted that-he-did hiot-admit to- =~
anythi’nfd‘sd"d‘“r“irr'g xthie‘erb?nve"ré“atitS‘n.-'i‘-ff"-lﬁ’ﬁzligh'tf“df the extensive record;thistestimony
added little to the overwhelming evidenice of Scherner's guilt.
JURY:MISCONDUCT
Schetner-argues-that thie trial-court's inv.e's;‘ti‘ga’riran-‘01'c alleged:‘jury
misconduct vrras inadequate. The argument he now makes on appeal was not

preserved below and we do notreach it.

150 1d. at 167.
151 State v. Webb, 64 Wn. App. 480, 488, 824 P.2d 1257 (1992).
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The party alleging jury misconduct hasthe burden to show that
misconduct occurred.’? In‘a case where the alleged jury*miscondubt isthe
interjection of new or novel evidence, the court must first determine if the
information meets the definition of extrinsic evidence.™ “Novel or extrinsic

evidence is defined as information that is outside all the evidence admitted at

trial, either orally or by document n154

Second, the court must determine if the misconduct affected the
verdict.”®® This court will grant a new trial only where jury misconduct has
prejudiced the defendant. '*°

However, “[w]here defendant made no ~motion 'fof mistrial and in no Way
preserved an 'o:b;j,ectio‘n, ‘he“‘is deemed to have waived his right to claim errorfor

the alleged misconduct of the j jury. »1s7

- Here, close to the end of the trlal the Seaﬁ!e Txmes carried a front page
story about the trial.™® The headline read, “Rape trial lets family share decades

of pain, secrets” and was ,acco'mpanie_d by 'a'vphotograp‘h of Scherner being led by

- ez State v. Hawkins, 72 Wn.2d 565, 566, 434 P.2d 584 (1967).

13 Richards v. Overlake Hosp. Medical Center, 59 Wn. App. 266, 270,
796 P.2d 737 (1990).

154 id

155 Id

156 State v. Boling, 131 Wn. App. 329, 332, 127 P.3d 740, review denied,
158 Wn.2d 1011 (2006).

157 State v. Valenzuela, 75 Whn.2d 876, 881, 454 P.2d 199 (1969).

158 Exhibit 28.
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uniformed security officers. The textiofithe article- was divided ffbet\Ne'en page Al
and page‘A8; The text on page=A1v‘~-doeé not reference any evidence that.was not
properly admitted-at trial. The text-on‘page A8 does include references to
evidence-that-was not admitted at trial.

' ’SCh'ernér'":as’ke‘d the court-to :sinquire- whether any-of.the-jurors ‘had:seen:or
read the article. The .céurf questioned the jury and determined that four jurors
had read the ‘Seattle Times:on:the morningthe-article:was:published:" -'Fhé'::court
asked spécifically whether:any juror-Had: réadfan-:=article“‘lab'*cut£thet“ca‘sé"ahd no’te'd*jv
on the record that “there is no response.” The court efided its inquiry:by .« .
reminding the jury notito'read any news media related o the case.

Atthe end of thie:same day, the:court asked:the jury some add itionaf
questions about the Seattle Times article:” The' court asked specifically whether« - -
“any jurortiad seén the:photo ‘of Scheéterthatiaccom panied the article, and’

whether any juror had read the headline. One juror had-observed:both the:photo
‘and the headline, 'one-had:only.observed the photo, and rtwo-had:-b'nly observed.
the headline.

One jurcv)figfjeitéd5fH€"‘fo‘iIbWi:n’d":{g"l’ get the papet, | didfit'open-it. T'took it to
the jury .room; I just abo.u’.t' opened it in the jury room andsomeb@dysaw it, and
kind of freaked out, and | put it down. So, | saw the main headline. | never read

anything. So, | don’t know what it's about.”**®

58 Report of Proceedings (August 19, 2008) at 937-38.
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The court then called each of the four jurors who had observed the photo
or headline, one at é time, and asked whether they could reach a decision in the
case based only on the evidence and exhibits admitted at trial and uninfluenced
by anything they had observed in the newspaper. All four jurors answered yes.

Aﬁer‘the court conducted its inquiry into the Seattle Times articlé,
Scherner did not ask the court to-take any further action or _claim that jury
misconduct had occurred. For the first time on appeal, 'Scﬁernér claims that 'the
. jury was -exbosed to extraneous evidence and that the trial court failed to
adequately-investigaté the alleged ju_rymisconduct. Scherner did not preserve
his claim below and we will nof addrésé‘thié claim on appealj. .

| CUMULATIVE ERROR

Scherner argues that the triaf cou_rt.éommitted cumuia’;ive érrors depriving _

hirh of thé right to a'fair trial. We diSagréé. | |

: Where several errors standing aldhe_ do not warrant reversal, the
cumulative error doctrine requires rever_sal when the combin_ed effecfs of the
errors denied the defendant a fair trial.'®

The cumulative error doctrine does not apply because the trial court did
not commit any errors. We have already addressed certain alleged errors above,
but Scherner adds others.

'Scherner argues that the trial court abused its discretion by admitting

“photographs of J.S., S.0., S.W., and N.K. as they appeared when they were

160 State v. Coe, 101 Wn.2d 772,789, 684 P.2d 668 (1984).
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children and by-allowingthese'witnessesto-describe the:emotional: impacf,t of the
abuseiand-their consequential’ need for:counseling. -

" "Thé court.addressed ‘Scherner’s f"o‘bjeCtithf to the'victim impact testimony -
prior'tO‘trial and-ruled that it-was admissible. The court's ruling-was informed by:.
its careful balahcingiof the'probative valueiof these:witnesses’ testimony:against
the danger of 'ﬁri’fair prejudice '-underiihe m‘odified ER 4(33 balancing testrequired -

by RGW:10:58.090; ‘The cou rt's:decision torallow ‘some victim impactitestimony. -

was not aniabtise of diseretion;
v‘1~"S*éhe‘nﬁe'r€aI§o ‘argues-thatithe ‘:trialicourf;zébused%z- its '-‘discfr«etioni%by%allewing; :
thése witnesses to-testify that:Scherner had:arhistory-of-abusing:other:children. -
The record does not suppoft thig dlaim.’ The'testimony Scherner points to as
objectionablersimply ind i.c‘ate"s”%':&thét‘f*Sehém‘e r:had fa‘f'iohgsfan‘din_g history-of

abusing children—it does not indicate that:Schéernerabused-anyone-otherthan

the testifying witnesses. = = o i v

‘l-—‘r‘-i‘nally';':.Séhern‘e'r% arguesthatthe ztlrial%-:‘courtQ‘abus.edr-its:discretion by -
allowing N.K. to tesﬁf-y that Scherner was""meah?itovhis wife; and:to:testify about .
an allegedly suppressed .'mé'FrTorfy.;!fﬁ?s’F he record-doesriot'suppottthese-claims of
error. . - V

We affirm the judgment and sentence.

WE CONCUR:
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