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Pursuant to RAP 10.8, Appellant Washington State Department of
Social and Health Setvices submits the attached authorities (Steve Eiken,
Kate Stredl, Brian Burwell, And Lisa Gold, Medicaid Long-Term Care
Expenditures In FY 2009, Thompson Reuters, August 17, 2010, available
at http://hebs.org/morenfo.php/doc/3325 (last visited November 2, 2010),
which are offered in support of Appellant’s issue No, III.1. [Does the
children’s personal care rule violate the requirements of the EPSDT
program under Medicaid by not specifically requiring the Department to
“meaningfully consider and weigh physician’s recommendations,” even
though 42 US.C. § 1396d(a)(24) provides that, at a state's discretion,
personal care services may be entirely authorized by the state?] and issue
No. [1.2.  [Does the children’s personal care rule violate federal
Medicaid law requiring comparability of amount, duration, and scope of
services, even though reductions in personal care service hours are based
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first on developmental stage, wnot disability, and second on the normal
responsibility of parents?]
RESPECTFULLY SUBMITTED this 3rd day of November 2010.

ROBERT M, MCKENNA
Attorney General
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_ mf-éertify that I served a copy of this document, STATEMENT OF
ADDITIONAL AUTHORITIES, on all parties or their counsel of record
on the date below as follows:

Name/Address of Party Served:

Regan Bailey BE-mail to DRW
Susan Kas E:U .S. Mail
Disability Rights Washington

315 5th Avenue South Suite 850

Seattle, WA 98104

Eleanor Hamburger P4 E-mail to Eleanor Hamburger
Sirianni Youtz Meier & Spoonemore,@ U.S. Mail

719 - 2nd Avenue, Suite 1100

Seattle, WA 98104-1709

FAX: (206) 223-0246

Email: ehamburger@sylaw.com and Matt@sylaw.com

I certify under penalty of perjury under the laws of the state of
Washington that the foregoing is true and correct.

DATED this 3rd day of November 2010, at Olympia, Washington.
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MEDICAID LONG-TERM CARE
EXPENDITURES

This report presents Medicaid long-term care expenditures for Federal Fiscal Year 2009
(October 2008 through September 2009) and is the latest In a series of annual reports
on Medicaid long-term care expenditures. Table 1 presents national expenditures data
for FY 1997 — FY 2009, Tables A through T present state-by-state expenditures data for
FY 2004 ~ FY 2009 for specific categories of service. Tables U, V, and W present the
distribution of each state’s long-term care expenditures among institutional and
community-based services,

TOTAL LONG-TERM CARE EXPENDITURES

Reported Medicaid long-term care expenditures in FY 2009 were $114.1 billion, an
increase of 4.5 percent over FY 2008. Based on a review of previous years' reports, we
expect reported long-term care spending to increase an additional 1.5 to 2.0 percent
after states submit all prior period adjustments, as described in the Use of Prior Period
Adjustments section. As a result, we estimate FY 2009 expenditures will have increased
8.0 to 6.5 percent from FY 2008, This increase is greater than the 4.4 percent average
annual increase in long-term care spending between FY 2004 and FY 2008. The
enhanced Federal matching funds authorized in the American Recovery and
Reinvestment Act of 2009 (ARRA) enabled states to continue funding for long-term care
and other Medicaid services. The maintenance of eligibility requirement in ARRA also
restricted state options for reducing eligibility for services,

Long-term care accounts for 32% of total Medicaid expenditures. Reported total
Medicaid expenditures were $360.9 billion in FY 2009, an increase of 6.9 percent from
FY 2008, After all adjustments are submitted, we estimate total Medicaid expenditures
will have Increased by 8.0 to 8.5 percent, -

INSTITUTIONAL AND COMMUNITY LONG-TERM CARE EXPENDITURES

Expenditures for home and community-based seivices (HCBS) continue to increase
more rapidly than expenditures for Institutional care. Reported institutional fong-term
care spending increased 2.4% in FY 2009, from $61.6 billion to $63.0 billion. Medicaid
nursing home expenditures increased 2,3% in FY 2009, from $49.0 billion to $50.1
billion. We expect prior period adjustments to have little impact on national nursing
facility expenditures. Reported expenditures for services provided in intermediate care
facilities for people with mental retardation (ICF/MR)" increased 2.5%, from $12.6 billion

! The authors prefer to use the phrase “Inteltectual disabilities® Instead of “mental retardation”, When describing ICF/MR,
the authars use “mental retardation” o reflact the name for these facillites In Federal taw and regulation,
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to $12.9 billion. When all adjustments are submitted, we expect ICF/MR expenditures to
increase by 5.5 to 6.5 percent. :

Total HCBS spending increased by 7.2% to $51.1 billion. Spending for community-
based long-term care services rose to 45% of all Medicaid long-term care costs. As
shown in Figure 1, this distribution has changed by one to three percentage points each
year since 1987 as states have invested more resources in alternatives to institutional
services,

Flgure 1: HCBS as a Percentage of Medicaid Long-Term Care
Expendltures, FY 1997 - 2009
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Most Medicaid community-based Jong-term care is provided within the State Plan
personal care service, the State Plan home health service, and HCBS walvers
authorized under Section 1915(c) of the Social Security Act. HCBS waivers accounted
for 66 percent of all Medicaid community-based long-term care spending. HCBS waiver
expenditures increased 9.6 percent in FY 2009 to $33.5 billion, After states have
submitted all adjustments, we expect HCBS waivers will have increased 10 to 11
percent. Reported expenditures under the Medicaid personal care services benefit
decreased 1.7 percent to $11.7 billlon. However, we expect personal care services to
show an increase after all adjustments have been reported. In previous years, reported
personal care expenditures have increased 5 to 10 percent after the original data were
published. Medicaid home health care expenditures increased 8.2 percent to $4.5
billion.
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Several other funding authorities account for 3% of HCBS expenditures. The Program
for All-Inclusive Care for the Elderly (PACE) had expenditures of $683 million in FY
2009. Although PACE includes both acute and long-term care services, we have added
it to our definition of long-term care because Congress Identified it as a community long-
term care program in Section 10202 of the Affordable Care Act, which authorizes
Balancing Incentive Payments. The Texas Community Assistance Services program
authorized under Section 1928 of the Social Security Act accounts for an additional $366
million,?

The remaining $311 million in community-based services was authorized under Section
1115 Research and Demonstration Waivers or under the Section 1915(j) State Plan
option for Self-Directed Personal Assistance Services. Sections 1115 and 1915() are
included in a single table because five participant-directed programs moved from
Section 1115 waivers to Section 1915(j) authority after the latter became available.
Services authorized under Sections 1115 or 1915(j} are included when these supports
can be identified based on a state's CMS 64 report. This table only Includes data
reported as home and community-based services. Data reported in other service
categories are included in those setvice categories (e.g., nursing facility, personal care,
or home health). We were not able to identify all states’ expenditures under 1815()). We
also were not able to Identify state expenditures authorized under Section 1915(j), the
State Plan HCBS opticn,

STATE AND TARGET POPULATION VARIATION

The use of institutional and community services varies among states, as shown in
Tables U, V, and W. These tables rank states according to the percentage of long-term
care expenditures spent on community services for all population groups (Table U), for
older adults and people with physical disabilities (Table V), and for people with
Intellectual and other developmental disabllities (Table W). As noted in each table, we
did not rank states for which we were aware of missing data that could affect the state’s
ranking.

State systems for older adults and people with physical disabilities rely on institutiona
services more than state systems serving people with developmental disabilities. In FY
2009, community-based services accounted for 34% of expenditures for older adults and
people with physical disabilities. For this population group, only six states spent more
than 50% of long-term care expenditures on community-based services. The opposite
was true for services to persons with developmental disabilities: HCBS accounted for
66% of total long-term care spending and only six states spent less than 50% of thelr
long-term care expenditures on community-based services. One reason for this
difference is that HCBS waivers for people with developmental disabilities are more
likely to provide support 24-hours a day.

Z The Texas Community Asslstance Services benefit provides an entitiement to personal care - and ne other
Medicaid services - for people with incomes under 300% of the Supplemental Security Income banefit,
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State variation in the balance between institutional and community services recelved
particular attention in the Affordable Care Act (ACA). Section 10202 of the ACA
authorizes Balancing Incentive Payments, an enhanced Federal matching rate available
from FY 2012 through FY 2015 for states that apply for these payments and ensure their
long-term care systems include a no-wrong door or single entry point system of access;
conflict-free case management services; and core standardized assessment
instruments. An additional two percentage points in Federal funds are available for
states that spend less than 50 percent of fong-term care expenditures on community
services, Five percentage points are available for states where community services
comprise less than 25 percent of long-term care spending. Tables U, V, and W may be
Informative for states considering the Balancing Incentive Payments initiative. However,
CMS has not yet decided how institutional and community-based services will be defined
under the Balancing Incentive Payments provision or what data sources will be used to
determine eligibility for Balancing Incentive Payments.

TEGHNICAL INFORMATION

The data presented in Table 1 and Tables A through W are based upon CMS 64 reporis,
which states submit to the Centers for Medicare & Medicaid Services (CMS). States use
the CMS 64 report to claim Federal Financial Participation (FFP) for state Medicaid
outlays, and the Federal goverment audits these reports. It Is therefore considered one
of the more reliable sources of information on state Medicaid spending. The
“Expenditures Per Capita” number that appears in the final column of each table is
simply expenditures divided by the total state population estimated by the U.S. Census
Bureau Current Population Estimates for July 1, 2009. As always, we appreciate any
comments which you may have about these data.

Two tables summatize data reported on other tables:

* Table F, Total Home Care, is the sum of Personal Care (Table C), HCBS
Waivers (Table D}, Home Health (Table E), HCBS authorized under Sections
1115 or 1915(j) (Table J), PACE (Table S), and Section 1829 (Table T}

» Table G, Total Long«Term Care, is the sum of Nursing Facility (Table A), ICF/MR
(Table B), and Tabie F

USE OF PRIOR PERIOD ADJUSTMENTS

We continue to inciude data from CMS on prior period adjustments for the following
services for the following years:

» HCBS waiver data for all years included in the tables

» State plan personal care services since FY 2002 (starting in FY 2001 for
California
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» Nursing facllity, ICF/MR, inpatient hospitai, mental heaith hospital, and
Disproportionate Share Hospltal (both acute and mental health) since FY 2002

* Program of All Inclusive Care for the Elderly (PACE) since FY 2004

* Home health and all other services starting in 2009

The HCBS waiver and personal care adjustments correct historical underreporting for
community-based services in California that occurred largely because state agencles
other than the Medicaid agency administer the personal care services benefit and
certain HCBS walvers. We included adjustments on several types of facility services
and for PACE programs after we learned that several states report a significant portion
of these expenditures through prior period adjustments. We plan to continue including
such adjustments in future years,

Historically, prior period adjustments typically have increased national Medicaid
expenditures reported in prior years. Adjustments for FY 2002 through FY 2008
increased expenditures by less than five percent for HCBS Walvers, ICF/MR, nursing
facilities, and inpatient hospltals. Adjustments have had a larger impact on personal
care (5 to 12 percent), acute hospital DSH (0 to 9 percent), mental health hospitals (7 to
18 percent), mental health Disproportionate Share Hospital (DSH) expenditures (0 to 18
percent), and PACE (-4 to 9 percent). For a few states, especially California and New
York, the effect of prior period adjustments on state Medicaid expenditures has often
been significant. |

. CAVEATS

We wish to note several caveats regarding CMS 84 data. First, CMS 64 data are by
date of payment, not date of service. Thus, rates of change in state Medicaid spending
for specific services, as reported on the CMS 64, can be due to factors related to state
payment policies as well as to real changes in service utilization by Medicaid
beneficiaries. For example, simply by delaying one month's payments to nursing home
providers from September 30" to October 1%, a state can push 13 months of nursing
home spending inte a later fiscal year, leaving only 11 months of nursing home
payments in the earlier year. These kinds of "bill paying” practices definitely occur in
some states, usually in response to budgetary pressures,

Second, CMS 64 reports represent state claims to the Federal government of health
care expenditures that states believe are eligible for Federal matching funds under the
Medicaid program. As a result of its audit process, CMS may disaliow some of these
claims as not eligible for Federal matching funds, which are then adjusted on future CMS
64 reports. These adjustments are not reported by type of service and therefore cannot
be used to adjust previously-reported data on Medicaid spending by type of service.

Third, CMS 64 reports on Medicald spending by type of service often do not identify
long-term care spending provided through capitated managed care programs. In most
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states, long-term care recipients and/or long-term care benefits are exempt from
Medicaid managed care programs. However, Arizona's entire long-term care system
{called ALTCS) is capitated, and the accompanying tables only include fee-for-service
expenditures in Arizona’s long-term care system (persons newly eligible for long-term
care services in Arizona may receive long-term care services on a fee-for-service basis
before enrolling in a managed care plan). In addition, several states (e.g. Hawaii,
Massachusetts, New Mexico, Wisconsin, and Texas) have implemented relatively large
managed care programs that pay for long-term care benefits on a capitated basis. Also,
increased enrollment of TANF-related recipients and SSi recipients who are not dual
eligibles into managed care programs may be affecting reported spending on the CMS
64 for the Medicaid State Plan personal care and home health benefits. There are a few
states with managed long-term benefits that are included in these data because the
state reported the spending within a 1915(c) walver (Florida, Michigan, Minnesota, North
Carolina, and Utah).

Finally, the CMS 64 categorizes expenditures into several service categories. This
report presents data for those services that are clearly long-term care services, Many -
states provide fong-term care within service categories that include both acute and long-
term care, such as targeted case management and rehabilitative services. Several
states, such as Georgia, have large case management programs specifically focused on
people with long-term care needs.
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