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I. INTRODUCTORY COMMENTS
It is stunning that in the eighty-nine (89) combinéd pages of
Responding Briefs, neither of the Respondents showed this Court where
— in the Comprehensive Plans — authority exists for a rezone to
Recreational Overlay (“R-0”). Since Eastern Washington Growth
Management Hearing Board jurisdiction [or lack of jurisdiction] de-
pended entirely upon the existence of such rezone authorlty, it does seem
that the Respondents mlght have met that issue head-on rather than
avoiding it entirely. It appears that the Respondentshad no choice but to
“agree with Appellants that ﬁo.such authority:exists in.the comprehensive
plan, as is required by RCW 36.70B.020(4) if they hope to avoid GMA
compliance scrutiny. |
The Responding Briefs amplify the need for direct review By this
Court. Respondents do not pretend that Dougla§ County met its obligé—
| tion owed to its Baker Flats Agricultural Resource Area. Instead, .
Respondents argue that no tribunal has jurisdiction to require it to do so,
and that the County is free to thumb its nose at express requirements of
state general law. | |
If this case only involved issues over what the State’s statutes and
case law require regarding general zoning process, Respondehts' argu-
ments would merely be wrong, but the case would not involve the same
public urgency. The urgency requiring direct review by this Court exists
because this case involves undecided but urgent quéstions involving the

limitations of local zoning power when tampering with Agricultural
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Resource Area protections, local process that must be used when
adopting, amending or eliminating those protections, and preservation of
accountability without which these rights are illusory.

For example, what might be considered a “site-specific” rezone
outside an Agricultural Resource Area cannot be considered “site- :
specific” within a protected Agricultural Resource Arca. beéause of the
over-laying public interest created by RCW 36.70A.177. Within such a
protected area there isno such thing as a rezone that is unique to a specific
property. So that rezone can not be classified as “site-specific.”
'Similarly, while rezones outside an Agricultural Resource Area might be
accomplished in appropriate circumstances by approving a “project
pérmit,” RCW 36.70A.060 requires that Agricultural Resource Area
protections come in the form of “developmént regulations.” If conflict
exists between a provision dealing generally with a subject, and another
provision addressing the subject specifically, the specific provisiqn
prevails. Seattle First Nat’l Bankv. Snell, 29 Wn.App. 500, 629 P.2d 454
(1981) | | o |
| To reach their incorrect re.sult, the Respondeﬁts’ argue that RCW
' 36.70B.020(4) — a statute generally addressing site-speciﬁc.rezones —
ovenides the specific Agricultural Resou;ce Area requirements of RCW
36.70A.060 and RCW 36.70A.177 which require that counties protect
Agricultural Resource Areas through development regulé.tions. Even as
they ciaim to rely upon RCW 36.7OB.020(4), the Respondenté mostly
ignore or distort the two-part RCW 36.70B.020(4) sfatutogg requirement
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- .necessary to qualify a “rezone” as a “project permit.”

Pages 7 through 10 of Appellants’ Opening Brief demonstrate that
in the Environmental Assessment ["EA"], and for the first three (3) years
of the process below, the Respondents understood the need for a rezone
to “R-0O” in-order to “make the proposal consistent with the Comprehen-
sive Plan.” In 2003, the Respondents struck adeal to avoid the recognized
‘need fora rezone:

“_..At that meeting I "m‘éi'el:y'sﬁg;ge's'ted that the Rocky Reach

‘Trail project be pursued by the proponents as a multi-modal

transportation component ¢ 0f US2/97, rather than an unrelated

recreational use. I opmed that the development of the right-
of—way for transportatwn purposes ‘would eliminate the
need for a zoning change involving a recreational overlay.

My suggested approach was adopted.” (emphasis added)

[Opening Brief page 13, 82400-2 Vol. 3 CP page 215]

- That agreement to eliminate the requirement for a zoning change

to “R-O” failed on appeal. On remand, the EA’s recognition of the
existence of an “inconsistency” between the Comprehensive Plan and the
proposed recreation trail magically disappeared from Respondents’ radar
screen. In place of “inconsistency” with the Comprehensive Plan, the
Respondents now claimed that the Comprehensive Plan actually had
previously authorized a rezone to “R-0,” even though the Comprehensive
Plan does not even mention the existence of any “R-O Zone." Despite the
fact that the Comprehensive Plan expressly designates the Agricultural
Resource Area and expressly identifies the AC-5 and AC-10 agricultural
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zones as.the zones authorized within the Agricultural Resource Areas,
Respondents illogically claim that the Comprehensive Plan contradicto-
rily implies recreational rezone authority beyondA the zoning discretion
. delegated t6 the Cbunty [see Appellants’ Opening Brief at page 34].

- Respondents argue that they are now free to thumb the local nose
at State general law Without recourse. They argue that “GMA
compliance” review jurisdictioh was '1dst because a 60-day appeal period
provided in RCW 36.70A.290 expired with nobody having filed an appeal
. to the Eastern Washington Growth Management Hearings Board
{"'EWGMHB "]. Even though nobody — including the County —.ever
claimed that V<R~O4 rezone authority existed in the Compréhensive Plan
until years into this dispute, the ‘County claims that the ‘farmérs should
~have somehow anticipated the future County assertion of implieci_rezbn-
ing authority and that failure of the farmers’ "crystal ball" has now freed
the County to -i—gnore explicit requirements of State general law without
fear of accountability for the failure.

However, even in the unlikely event that this Court agrees that no
EWGMHB jurisdiction exists, the lc_)cal legislatio;l cannot stand in the
 face.of direct conflicting requirements imposed by general law. |

“Compliance review" under the GMA differs from “conflict
review" under Washington Constitution Article Eleven § 11. State
general law values agriculture over recreation in such protected areas, and
requires local law to secure fhose expréss values. Local legislation to the

- contrary cannot stand, and only this Court can authoritatively establish
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that local jurisdictions cannot so easily evade the requirements of state
general law.
1L. REPLY TO “DEVELOPMENT PERMIT” ARGUMENTS
| A.  Context For The EWGMHB “Jurisdiction” Debate
1. ~ Statutory Obligations Owed To Agricultural Resource Areas:
These Farmer Appellants appealed Douglas Counfy development
regulation approvals’ 'créatin'g a Récreatibnal Overlay -(“R-0”) [DCC
18.46] land use zoné within a Dotiglas County Agricultural Resource
Area of Long Term Commercial Significance. 'Dduglas County had
pré'Vibu‘sly'restéiblis‘}hed protecti:onsTor‘. the agricultural 4rea by adopting
" protéctive development regulations — as required’by RCW 36.70A.060
- in the form of zoning regiilations as authorized by RCW 36.70A.177.
The County's development ré'gﬁl'éfiohs created AC-5DCC 18.34]
and AC-10 [DCC 18.36] agricultural Zoning districts to protect the
agricultural interest, the agricultural zoning districts réquired by the
Comprehensive Plan fo be utilized WithinAg'riéﬁltural Resource Areas
- [see Appellants’ Opening Brief at page 34]. The County’s developfnent
regulations also discouraged locating trails within én Agricultural
Resource Area. DCC 18.16.150(I) [see App'ellants; Opening Brief page
34-36]. ‘Do'uglas County now adopts new development regulations to
eliminate the protections previously accorded by prior agricultural
zoning. | |
In King County v. Central Puget Sound Growth Management
Hearings Board, 142 Wn.2d 543, 14 P.3d 133 (2000), this Court
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recognized that fhe GMA imposed five (5) mandatory requirements on
counties regarding their Agricultural Resource Area obligations:
(1) Counties must designate agricultural lands of long-term commer-
cial significance;
(2) Counties must éssure the conservation of agricultural land;
(3) Counties must assure that the use of adjacent lands does not
interfere with their continued use for agricultural purposes;
4) éounti_es must conserve agricultural land in order to maintain and
enhance the agriqultural industry; and
(5) Counties must discoﬁrage incompatible uses. Kir_zg County, supra
@p 558. | |
In addition to these five (5) affirmative requirements; fhe Court
recognized that the required RCW 36.70A.060 local development
regulations might take the form of zoning regulétions if those zoning
tegulations “conserved agricultural lands aﬁd enhanced the agricultural
economy.” RCW 36.70A.177(1) The Court also emphasized that RCW
36.70A.177(1) required that zoning provisions allowing for “nonagricul-
' tural” uses within such a protected zone be limited to .“lands. with poor
- soils” 'or on “lands not otherwise suitable for agricultural purposes.”
The admonition in DCC 19.18.035 does not “authorize” the
construction of trails in Agriculmr'al Resource Areas, as the County
improperly argues at page 28 of its respdnding brief. DCC 19.18.035
implements the “lands with poor soils” or on “lands not otherwise suitable

for agricultural purposes” requirement of RCW 36.70A.177(1). The
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question is not whether trails are categorically prohibited in ‘A‘gricultu.ral '
. Resource Areas. There is no such categorical prohibition. The question
is: Under what limited circumstances may a trail be allowed within thé
mandates imposed and the limited zoning discretion delegated by the
GMA? |
In the proceedings below, Douglas County:ignored all of these -
stafutory obligations ex‘ce‘pﬁtﬁé‘ requirement to designate the protected
areai the first instance. In‘the King County case, this'Court also held that
. RCW 36.70A.177 limited the zoning discretion of a county within an
.A_gricultural Résource Area, striking down a King County effort to
authorize soccer fields within such a protected Agricultural Resource

Afea.~in'King:CQUth. King' County, supra at page 561.

The Respondents are not so bold as to suggest that the Appellants’

Opening Brief inaccurately states GMA. obligations and zoning limita-
. .tio‘ns éppl-icable to the Cou_n’cyT Instead, the Respondents argue that those
_obligations and limitations — once reqﬁi_r,ed of the County — can no
longer be enforced against Douglas County.

Despite the fact that no Douglas County Comprehensive Plans
even mention the existence or the creation of a “Recreational Overlay
(R-O)" land use zoning district, the Respondents fantasize that the
County’s comprehensive plans authorized an “R-O rezone." They locate

the unexpressed “authority to rezone™ in the fact that the County's
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comprehensive plans’ open space and recreation section lists a “trail” in

its inventory of worthy recreational projects. From the fact of the trail’s

inclusion on that inventory, Respondents infer that the Comprehensive

Plan “authorizes” the adoption of any rezone — even if the zone is not

even mentioned in the Comprehensive Plan — necessary to the ultimate

development of the inventoried public recreaﬁonal project. They make

this unwarranted argument for “implied rezone authority” even though:

W

)

G)

(4)

The same comprehensive plans contradictorily and explicitly
create the Agricultural Resource Ai_ea and expressly provide for its

protection by adopting development regulations consisting of AC-

5 and AC-10 zones [see page 34 of Appellants’ Opening Brief and
Appendix G, H and I thereto];

Comprehensive Plan open space and recreation inventories are
statutorily classified as inferior to-the Agricultural Resource Area -
obligations imposed by the GMA to adopt zoning within such
Agricultural Resourcé Areas in order to protect thé agricultural
economy [King County, supra @ page 558];

The R-O “zoning authority™ ‘sought to be “implied” exceeds the
Agricultural Resource Area zoning discretion delegated to the
County by the state legislafure [Kirig County, supra @ page 561];
State law requires that counties protect Agricultural Resource

Areas directly through the adopfion of development regulations in

“the form of zoning laws, not indirectly in comprehensive plans

[RCW 36.70A.060, RCW 36.70A.177];
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(5) The local County development regulations recognize that the
| Comprehensive Plan does not include R-O rezone authority, and
- that R-O rezone authority is a creature of the. Céunty development
regulations [DCC 18.12.060 and DCC 18.46, and see Appellants’ |
- Opening Brief page 14]; and
~. (6). The County.development regulations superceded any authority,
express: or implied, that may exist to the contrary in the County
- Comprefhens'ive Plans{see Appellants’ Opening Brief at pages 34-
36]. |

o Sim.i=léraly5 the Respondents:simply ignored Appellants’ argument.
- Appellants argued thatRCW 36.70A.177 required zoning within Agricul-
- tural Resource Areas (1) to conserve agriculturallands, (2) to enhance the
.. .agriculturaleconomy and (3) ‘to‘conﬁneéno'n'-‘agricul’mral uses topoor soils
orsoils not suitable for farming; Thus, RCW 36.70A.177 has imposed a
paramount public intérest upon all regulatory  decisions within the
protected Agricultural. Resdurcé Area for the primary purpose of
enhancing the agricultural economy. The typically private and narrow
interests that lie at the foundation of traditional “site-specific” rezone
rationale dissolve into the legislatively-declared public interest within an
Agricultural Resource Area. So no rezone within such a protected zone

can be considered “site-specific.” |
The Respondents simply ignore the absence in this record-of the
two (2) RCW 36.70B.020(4) “rezone” requirements — i.e., (1) site-

specificand (2) authorized by a comprehensive plan — for arezone action
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to qualify as a “project permit” rather than the adoption or amendment of
development regulations. RCW 36.70B.020(4) sets forth the require-

ments:

(4) “Project permit” or “project permit application” means
any land use or environmental permit or license required from
a local government for a project action, including but not
limited to building permits, subdivisions, binding site plans,
planned unit developments, conditional uses, shoreline sub-
stantial development permits, site plan review, permits or
approvals required by critical area ordinances, site-specific
rezones authorized by a comprehensive plan or subarea
plan, but excluding the adoption or amendment of a
- comprehensive plan, subarea plan, or development
regulations except as otherwise specifically included in this
subsection. (emphasis added) '

Respondehts_’ urge this invalid arguﬁ)ent upon the Court because

‘they know that their rezone decision cannot withstand scrutiny on appeal
for the reason that the decision violates every County obligation owed to .

the Baker Flats Agricultural Res'ource Are;a. But, ﬁo matter ‘how the
Respondents parse RCW 36.70B.020(4), this “R-O” rezone of a 4-mile

length of the Agricultural Resource Area was not site-specific, was not

'autlﬁodzéd in the comprehensive plan, is controlled by King County,
supra, and is not controlled by Woods v. Kittitas County, 162 Wn.2d 597,

174 P.3d 25 (2007). The County decision constituted the adoption/

amendment of an RCW 36.70A.030(7) development regulation, not the

| approval of an RCW 36.70.B.020(4) projeét permit. The EWGMHB had
jurisdiction to review the adoption of this RCW 36.70A.060 development

" regulation/RCW 36.70A.177 rezone.

i
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B. “PROJECT PERMIT” ARGUMENTS
(County Response at page 8, State's Response at page 9)

Many blatant inaccuracies populate the Responding Briefs. For
example, at page 13 of the State’s Response, the State Respondents
-1mproperly state that the tra11 “affects only 24 acres of land currently

¢ A

leased from two governmental entltles ” The record shows that

. 24 acres_.of mature.orchard w.ll_l_ be d_estroyed [Opening Briefp. 9];
e - 44 acres of;ffprime and-unique'soils would be lostvf[Opening Brief

.o The ﬁve mlle by 200 foot corrldor occuples over 1 20 acres of land;

. :v.,‘.and PR e e ,

"o “The trail will adversely affect adjoining; orchards on prlvately
owned land on either side of the trail for its four mile length within

‘the Agricultural .Resource Area [Opening Brief, pages 15-19]
- The:County's Responding:Brief'at page 11 [in:footnote #1] refer-
- ences a Superior Court ruling in:Feil v. EWGMHB [copy ;attached to
County Brief at Appendix ("C") Exhibit 8] “affirming” a-decision of .the
EWGMHB 'th’at the Growth Board lacked- jurisdiction to review the
| Hearing Examiner’s “permit” decision in view of the remand decision
- made that same:day by the Superior Court.in the LUPA appeal. The
implication made by the' County is'that by “affirming” that the EWGMHB
had no jurisdiction to review a Hearing Examiner's Order, the trial court
somehow predetermined that the EWGMHB' would have no jurisdiction
to subsequently review the coming legislative decision of the Board of
County Commissioners following remand. The order had no such effect.

Asusual, the refutation of a careless or inaccurate contention takes
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multiple times the briefing space of the contention being refuted. Appel-
lants must necessarily rely on the record and law referenced in their |
Opening Brief, and are unable to make detailed repetition in this Reply.
Sii_ence on such obvious Respondent errors is a consequence of space
limitation, not a concession.

The Appéllants’ Opening Brief discussed the statutory limits
imposed. upon the power of local governments to zone and rezone.
Appelle;nts pointed out at page 27 of their Opening Brief that Chapter
36.70 RCW — the “Planning Enabling Act”— requires approval of zones
and fezones by the County legislative 'authorit_v_. Even where the County
creates a Hearing Examiner system [as Douglas County did], the 'flanning :
Enabling Act prohibits a county frdm giving a hearing examiner’s rezone
decision “the effect of a final decision of the 'legislati\?e authority.” RCW
36.70.970(2)(c) requires that a rezone decision of a hearing examiner,
thoﬁgh made after condﬁcting a hearing concluded with 'ﬁndmgs-of-faét
and conc_hisions—of.-law tf‘quasi-judicial”] be advisory only, and that the |
- final rezone approval ‘mUSt be made by the county legislative authority.
The responding briefs of both the County -and'the' State do not even
~ mention RCW 36.70.970, much less respond to the requirement.

Chapter 36.70B RCW — the “Regulatory Relief Act” — ga{re .
counties some narrow relief from the 'previdus requirement that the
1egis1ative authority make every rezone decision in every instancé. -In the
limited situation where a legislative autﬁoﬁty has “authorized a site-

specific rezone within itts GMA comprehensive plan,” the requisite
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legislative approval exists, and the approval can bé itnplemented by the
development permit process. RCW 36.70B.020¢4) |
Becausenoprior “legislative approval” existedin the record in any
form to authorize this rezone, the Douglas County Superior Court [in Feil,
et al., v. Douglas County, et al No. 06-2-00410-5] remanded to Douglas '
County to supply the missing legislative authorization by the Board of
County Commissioners {“BOCC” hereafter]. . | |

“This:does:not mean that the rezone in'this:area cannot-occur,

- but it means that the decision must be made by the legislative

~ atthority of the county........As this is & legislative decision,

the decision of the Hearing Examinermust be remanded to the

' County leglslatlve authorlty for Teview and decision.” [see

County Response Brief, Appendix ("C"), Exhibit 9 at Bates
No 4896]

The Respondents did not appeal this July 31, 2007 ﬁnal order of
~ the superior court, but proceeded to comply by procuring the missing
legislative approval, which was finally given in the form of TLS -08-095
on March 25, 2008. The Appellants appealed that legislative decision to
the EWGMHB within sixty (60) days of the legislatiye decision.
Appeals of final decisions on such requests for lqgi_glati\?e ap-
proval are not taken under LUPA because such legislative decisions fall
outside the definition of a “land use decision.” RCW 36.70C.020(1)(a)
In fact, the 'qntire argument made by the Respondents agrees with Appel-
lants’ contention that the appeal of a legislative decision to authorize
rezone authority must be taken to.the EWGMHB. The only dispute about

that question is one of timing. Appellants claim to have perfected their
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EWGMHB appeal within 60 days of the only legislative decision autho-
rizing the rezone. The Responcients argue that appeal rights expired years
befére, i.e., years before the Douglas County superior court remanded to
procure legislative approval and years before the BOCC gave legislatiVe
-authorization for the rezone. | |
_ Respondentsv’ | “timing” arguments rest solely on RCW
36.70B.020(4). That statute applies only if the BOCC (1) had previously
authorized (2) a site-specific .rezone in its comprehensive plan [see
statutory discussion in Part "A" above]. Appellants" make two arguments
for why RCW 36.7OB.020(4) doés not apply: first, the comprehensive'
plan does nof mention R-O zones aﬁd therefore does not authorize any
' R;O zoning action; and second, tﬁe rezone cannot be considered “site-
specific” because of size, reach and scopé of impact, but also because the
entirety of the agricultural économy is entitled to the Agricultural Re-
source Area protections. Action affecting any parcel cénnot be consid-
éred specific only to a particular parcel or parcels-within such a'profected
area. | | |
~ The Cdunty's Response Brief simply igndrés fhese arguments. |
The Counfy mentions RCW 36.70B.020(4) in passing, but offers no
analysis. The County might have attempted to demonstrate that the
Comprehensive Plan included “rezone authorization,” but it did not. | It
might have provided argument to refute Appellants’ argument that RCW
36.70A.177 makes all rezones of area-wide significance within Agricul-

tural Resource Areas, but it did not. Instead, the County's Response
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plunged past the statute upon which it purports to rely, and into a
.discussion of Woods v. Kittitas County, supra and Wenatchee Sportsmen
~Association v. Chelan County; 141 Wn.2d 169, 4 P.3d 123 (2000),
-ignoring the fact that both of those caées did involve “rezones authorized

in a comprehensive plan” and did not involve rezones limited by RCW

36.70A.177. Without making any attempt to-demonstrate the applicabil-
' ity: of either of those casés by first showing that the RCW. 36.70.020(4)
elements :éxis.t«,-'th'e Coun‘ty argues in the abstract, ignoring the truth: | ie.,
- the county comprehensive plan doesnot mention, much less authorize, R-
O zones, a requiretent for RCW 3.6.70B;020(4)' classification as a
“project permit.” |
| In some -Ways; the State Respoﬁdén‘t’S' Brief on this issue is more
- puzzling 'tha“nl‘the County’s. For exgha‘ple,- atpage 19 ofits brief,'the State
rﬁis—c’harac‘t‘eﬂzesi:the'vAppellants’ argument.. These-farmer Appellants
.arguménts are not based upon their supposed “confus‘ion” over the route ‘
a trail might take. The farmers object that the:Comprehensive Plan does
not authorize a rezone as is required by RCW 36.70B.020(4); and that to
~-*‘impiy’? such authorization within an Agricultural Resource Area from
the merenaming ofa recreational trail project isl not possible for a number
| of legal reasons, all of which the Appellant's’ Opening Brief elaborates,
and which State’s Response Brief ignores.
Atpage 10 of the State’s Brief, it quotes RCW 36.70B.020(4) with
its “site-specific” and “authorized in the comprehensive plan” require-

ments. One might have expected the State to respond to Appellants’
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argument that there can be no such thing as a “site-specific” rezone of land
within a protected Agricultural Resource Area, but the State did not. One
might have expected the State Respondents to show that the Comprehen-
sive Plan — all versions of which are part of the record — included
“authorization for an R-O rezone,” but the State didnot. One might have
expected the Statetorespond to Appellants’ arguments that such “author-
ity” cannot be implied to exist for rezones withiﬁ an Agricﬁltural Re-
source Area, but the State did not. Instead of meeﬁng issues head on, the

State Respondents argued irrelevancies:

o “The project application meets the definition of a project
permit application because it is an application for a specific
project for a specific use by a specific applicant that is
authorized by existing zoning laws.” (State Brief at page 10)

The State does not explain what happened to “a site-
specific rezone authorized in a comprehensive plan” statutory
requirement; |

. “If an existing zoning law authorizes the use but requires the
county to approve the project to ensure that the project
complies with the various standards set forth in the zoning

- code, the project is a project permit under RCW 36.70B.020.”
- (State Brief at page 11)

The State does not explain what happened to “a site-
specific rezone authorized in a comprehensive plan” statutory
requirement.”

o “This project application was submitted pursuant to existing
zoning regulations that authorized recreational overlays.”
(State Brief at page 11) '

The State does not expléin what happened to “a site- |

APPELLANTS' REPLY APPEAL  ~  1¢°
BRIEF



specific rezone authorized in a comprehensive plan” statutory
requirement.”

“Appellants-argue that it is evident that the DCC requires all
rezones to be approved as an amendment to the comprehen-

. siveplan.....They cite to no part of the code that sustains this

~ argument.” (State Brief at page 15).

-On the contrary, the “01tatlon to the code” was made. DCC
Chapter 14 32 — Comprehens1ve Plan and Development Regula-

tions Amendment Process — was attached at Appendlx (“J”) to

Appellants Opemng Br1ef

“Havmg demonstrated that thi prOJect is site-specific, we

- will demonstrate that ‘the project’:’ls also authorlzed by the

comprehenswe plan pollcles authonze the pro;ect — the

‘ pro;ect is conszstent with' pollcles (State Bnef at page 20-22)

Notlce the’ subtle semantlc sh1ft‘7 RCW 36.70B.020(4)

requ1res a showmg that a rezone is authonzed not that a project is

authorized. Plus, itis “authorization ” —not* ‘consistency” — that

must be shown

At page.22 of the State's Response the State Respondents wrongly

clalm that

“(t)his Court has held that; absent a specific require-
ment of the comprehensive.plan to. the contrary, site-specific
rezones need only be consistent with the comprehensive plan
to meet' the definition of a- project permit under RCW
36.70B.020. Woods, 162 Wn.2d at 616; Wenatchee Sports-
men Ass’'n v. Chelan Cy, 141 Wn.2d at 179.”

- This Court ruled no such thing. In both those cases this Court

applied the RCW 36.70B.020 statutory definition. In both cases, the

Court found that Somprehensive plans authorized the rezone in question.
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This Court did not replace the statutory “authorized in'a comprehensive
plan” requirement with a court-created “consistent with the comprehen-
| sive plan” substitute.

The mischief that results from taking such liberties as the State
Respondents take is evident in the conclusion the State draws:

“As aresult, any subsequent land-use decision involv-
ing site-specific applications of existing zoning laws, as is the
case here, would qualify as a project permit if the action is
consistent with the zoning laws and general policies of the
comprehensive plan.”

_ The State Respondents wrongly claim that this Court _]ud1c1a11y
repealed the RCW 36.70B. 020(4) “authorized in a comprehensxve plan”
- requirement to qualify a rezone as a project permit, which is utter

nonsense. That they take such liberties with this Court’s decisions is all

the more reason for this Court to accept direct review, that they utterly

disdain obligations owed to Agricultura‘l Resource Areas and wrongly
invoke decisions of this Court to justify that neglect.

C. “GMA CONSISTENCY REVIEW” ARGUMENTS
(County's Response at page 30, State's Response at page 18)

Both the County and the State Respondents argue that this rezone
to R-O within the Baker Flats Agricultural Resource Area cannot be
reviewed for “consistency” with the GMA. Actually, they nﬁsstate
Appellants’ pdsition, which is not that this Court should conduct the
review; .but that the EWGMHB must review the rezone decision for GMA
“compliance” pursuant to RCW 36.70A.280-290. Appellants argue that

" arezone constitutes an RCW 36.70A.03 0(7) “development regulation”—
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which is within EWGMHB jurisdiction — unless the rezone qualifies as
a “project permit” pursuant to RCW 36.70B.020(4), and this rezone to
R-O is neither site-specific nor “authorized in the comprehensive plan.”
' The GMA's “consistency / compliance” scrutiny which the Re-
spondents seek to:avoid-is quite profound [see seven (7) explicit Agricul-
turalResource Area obligations inventoried on pages 6-7 above]. Consid-
ering "t._}iia:tvtﬁe“. :Coiﬂﬁ_irehensive Plan’s_'reefeetienai,_.invehtory includes a
multitude of recreational projects, the’ Cbiiﬁt"y"s '&é:’t;e:i‘ﬁtiination to imply
rezone authorlty from the mere presence of ap1'OJect on that list will result -
in havoc within the County s des1gnated Agncultural Resource Areas,
and in the Agncultural Resource A:reas of other counties around the state
- unless thlS Court authorltatlvely ends thls charade and distortion.

D. “SUBSTANTIAL EVIDENCE” ARGUMENTS
(County's'Response at page 40, Staté's ‘Response at page 22)

The biggest problem with the “substantial evidenice” argutnents of
both the County 4nd ‘State Respondents is that they ignore the utter
absence inithe rééérd S%any' evidencé whatsoéver to establish the statutory
lynch—pm of thelr RCW 36 70B 020(4) “prOJect permxt” position. On a |
'questlon of that 1mportance one Would expect a comprehenswe plan to
say somethmg hke : 'Rezones to Reereatlonal Overlay are authorized in
all zones and resource areas in the county.' Tﬁat is the critical material
evidence fhat is lacking to qua'lify this rezone es a “project permit”
pursuant to RCW 36.70B.020(4). '

With the failure of evidence to establish RCW 36.70B.020(4)

project permit status, the County was currently obligated to provide a
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record to demonstrate its compliance with the GMA’s seven (7) explicit
obligations described on pages 6-7 above. By im_properlj assuming its
obligations away, the County spent eight (8) years and (3) three appeals,
and produced reams of a basically irrelevant paper record to support
immaterial “findings-of-fact,” which Appellahts discuss with particular-
ity in their Opening Brief. The simple trufh of the matter is that the
- Douglas County .rec‘:ord was required to include one of two evidentiary
showings: .

.1." A comprehensive plan authorizing the rezone; or

2. A record to demonstrate its current rezone satisfied the seven
requirements _applicable_ to zoning within Agricultural Resource

Areas as set out on pages 6-7 above.
The record below lacked either evidentiary showing. Appellants’
positioh is supported by more than “substantial evidence.” Itis supported

by conclusive evidence. -

- IIL. “LOCAL PLANS / REGS” CONSISTENCY ARGUMENTS
(County' Response page 17 & 35; State' Response page 20 & 28)

The County and State each make a “policy” and a “procedural”
“consistency” argument. The “policy” argument is made by the County
at pages 17-30 of its Responding Brief and by the State at pages 20-22 of
its Responding .Brief. |

It does seem that — in the combined 17 pages of briefing compre-
hensive plan policies — the Respondents might have come up with somé

expression of the existence of “authority to rezone to R-O,” but they were
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unable to-do that, an omission tﬁa‘t"is_fatal to their argument concerning a
lack of EWGMHB jurisdiction. '

However, what is most telling is the utter lack of attention paid in
their “policy consistency” analysis to the comprehensive. plan policies
- and-development regulation requirements applicable to Agricultural Re-
-source Areas and Agricultural :zonés. Allof their'focus.is directed toward
-asearch for policies to support fhe recreational zone being approved, with
no analysis of the agricultural policies being displaced. |

Even if one accepts the notion that GMA: compliance caﬁnot be
~ enforced and that-the County was limited only by consistency require-
ments -imposed by local plans and ‘development regulations, such an
analysis requires that-all plans and policies be evaluated, not just those
that are thought to :be supportive of the rezone decision. That search
requires -an-analysis of the.plan "pdlicies -and- development regulations
épplicable to Agricultural Resource Areas of Long Term Commercial
Significance, which vefy closely resemble the requirements _annouﬁced
by this Court in: King County, sui)fa. Ttis not‘pos_sible to construe those
Ag'ri.cultqral Resource Area policies to be:consistent-with the decision
made-in this case to approve a recreational rezone:

Atpages 35-40 of the.C‘ounty briefand atpages 28-32 ofthe State's
Brief, they reépond to an assortment of Appellant issues regarding the
failure to comply with specific requirements of the County Code. The
arguments made in the Opening Brief are generally sufficient without

further reply, so we summarize them here in this Reply Brief:
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The Shoreline Hearings Board did not consider, much less ap-
.prove, the requirements of the County Zoning Code. Those Code provi-
sions are mandatory, not discretionary. If County staff believes the
requirements are overly “technical,” then they should ask the BOCC to .
amend the development regulation to exclude the requirements rather
than to administratively ignore those requiremeﬁts. The Code required
WSDOT, as a property -owner, to sign the application. Neither the
Planniﬁ;g Director nor the CZI;nty Prosecuté?was fr;: to alter that or other
mandatory requirements. Compliance with DCC 18.46.080A does .,1_1_91
constitute compliance with DCC 18.46.070A. The former is a set—back :
‘requirement, whose “enhanced” buffering is only required to qﬁalify for
~areduced set-back. The “enhanced” alternative buffering can only mean
an alternative to the DCC 18.46.070A buffering requirements. But the
latter are specified by type, and are réquired to screen the entire site. The
so-called “enhanced” buffering is illusory, since no bliffe_ring of any type
s included for any part of the project except where the applicant wants to
earn the right to reduce the set-back from one hﬁndred (100) feet to sixty
(60) feet.

IV. SEPA—“RCW 43.21.030(2)(e) COMPLIANCE” ARGUMENTS
(County's Response at page 31; State's Response at page 35)

The County and the State Respondents take unacceptable liberties
-with the record in this case on this issue. At page 36 of the State's
Response Brief, the State quotes the trial court, wrongly suggesting that

the quoted trial court decision constituted approval of the County’s
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compliance with RCW 43.21C.030(2)(e). That question was not even
before the cdurt in that épp'eal. and the ruling had to do only with the
separate and-distinct RCW 43.21C.030(2)(c) “detailed report” due upon
tﬁe existence of “probable. signiﬁ'cant adverse environmental impacts.”
.The State claims; in any event, that Respondent Parks complied with
RCW 43.21C.030(2)(¢). It does notpoint to'any study that was developed
or proVide-- any descriptions of alternatives- to its preferred alternative.
Rather;:the Stéte 7points to -an answer to a written cross-examination
question posed after the:oral testimony at the hearing before the'hearing
-examiner-and answered just as that: recbrd closed. Theé answer hardly
constitutes a description: or study of possible resolutions to resource
disputes-. At best, Respondent State Parks considered and discarded
“al‘temativés:-that -did not-suit it, did"so “off the record;” was unable to
produce any study or description. beéause‘*it did not conduct one:
V. “DECLARATORY JUDGMENT” ARGUMENTS
(County's Response at page 43; State's Response at page 33)
Both the Cdunty and the State argue that if the adoption or
amendment of a local development_ re_gulétion is not appealed to the |
EWGMHB within 60.days, then the C’oﬁnty legislation stands notwith-
standing its lack of compliance with the'GMA. There is authority to
support that proposition where actual “site-specific rezone authority” was
included in the comprehensive plan and the county action is not required
by the GMA. Woods v. Kittitas County, supra, Wenatchee Sporismen

Association v. Chelan County, supra. However, in this case no “site-
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specific rezone authority” is included in the Comj)rehensive Plan and the
GMA expressly requires County protection of Agricultural Resource
Areas f:om encroachment by recreational uses. It is interesting that in
their response to this issue, both the County and the State ignore the fact
that the zoning they claim to have authorized in the Cdmprehensive Plan
exceeds the zoning discretion delégated to them by RCW 36.70A.177.
, Moreover, itis the original “rezone authorization” supposedly included in
the Comprehensive Plan that offends the GMA, so whether the GMA
does, or does not, apply. to site-specific prdjects is irrelevant. The
appropriate appliéation of City of Spokane v. Vaux, 83 Wn.2d 126, 516
P.2d 209 (1973) is to the Respondents’ claims that the Comprehensive *
. Plan should be “interpreted” to include authority to rezone to R-O, for it
is that interpretation that unnecessarily creates the very constitutional

conflict to be avoided.

VI. “ATTORNEY FEE” ARGUMENTS
(County's Response at page 48; State's Response at page 39)

The Respondents are niot entitled to ‘.ap award of attorney fees. Of
the three (3) judicial appeals, they lost the first two (2). They will lose this
appeal because the EWGMHB has jurisdiction. |

'RCW 4.84.370is inapplipable be(;ause the rezone in this case was
not authorized in a comprehensive plan | and cannc‘)t consequently be
considered an RCW 36.70B.020(4) project permit. The rezone consti{- A
tutes the adoption of ah RCW 36.70A.030(7) development regulation.
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- VII. CONCLUSION

This Court should accept direct review. These farmer Appellants
have already struggled for more than eight (8) years to preserve the Baker
Flats Agricultﬁral Resource Area against assault by the combined re-
sotirces of two' State agencies — State Parks & Recreation Commission
énd WSDOT —and Douglas‘- County, whowhen defeated in one approach
simply invented another. |

Existing miature orchards aré threitened. Jidging from the Re-
sponding Briefs, it is clear that the Stétd'-Respondehts will ignore the

farmers' interests and notreneéw the'leases. Direct feview is the only hope

thése farmers have for a successful outcome that protects their interests.

The Respondents’ 2003 strategy to withdraw the Master Applica-
tion — the one studied in‘their EA — launched-a‘process of fragmented
and sequential review, the effect of which .. . if not the intent . . . was to
exhaﬁst these Appellant farmers' resources. . The Respondents' goal has
been to avoid accountability under this Court's King County decision,

while:the farmers' goal has been to secure those very protections. Those

rights will be secured when this Court reverses the jutisdictional decisions

below and directs the EWGMHB to review the County's recreational
overlay zoning decision on the merits.

Respectfully submitted this 18th day of May 2009,

()ﬂé&%\

Robert C. Rowley, WSBA %& es T, K1ausé{ WSBA #27530
‘Co-counsel 4" AppeHants Feil, Tontz, and
The Right to Farm Assoc1at10n of Baker Flats
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