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|. INTRODUCTION

The County will collectively refer to the appellants, Mr. and

Mrs. Feil, Mr. and Mrs. Tonz and The Right to Farm Association of
Baker Flats, as “the Association.”

The County cites to the record throughout this brief. These
cases have been consolidated and there is some confusion as to
the CP reference numbers for materials contained within the record
before the Growth Manage'ment Hearings Board in No.83299-5 and
withiﬁ the record before the Couhty for '}vthe LUPA appeal in Nd.
82400-2.‘ In order to guide the Court to the appropriate areas of the

record, the: County will cite to the Clérk’s Papérs using what it

believes to be the accurate CP number, and will also include this.
Court’s case number, the volume number assigned by the Clerk, a-

description of the document from the applicable Designation of '

Clerk’s Papers, and the Bates stamp number on the document, if

any.

Il. ISSUES PERTAINNG TO ASSIGNMENTS OF ERROR

Douglas County proposes the followihg counter-statement of

the issues presentéd by the Association’s appeal:
lséue No 1. Is the proposed Rocky Reach Trail a site-

specific  project action authorized under the County's
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comprehensive plan and, therefore, a “project permit” or “project
permit application” as defined in RCW 36.70B.020(4)?
: (Assoéiation’s Assignment of Error No. 1)

Issue No. 2. May the superior court review a county’s.
comprehensive plan, development regulations and related land use
decision under the‘Lan'd':Use Petition Act to determine compliance
with’ tﬁé-Growt-ha'-:Mana‘gement.'-Act? ‘tz(-Asso:ciafion"s Assignment of
Error No. 1)

Issue No. 3. Did the Association fail to meet the burden of
proof -:und'e‘r; the LUPA: standards :of review? (Association’s
Assignment of Error-No. 2)

Issue No. 4. Did the superior court-properly hold that Rocky
Reach Trial project was not subject to further SEPA review where
SEPA review was-"approvéd by the .Superior court-during a previous
challenge to the: project involving: the same. litigants and the
proposed Rocky Reach Trail project has not subsequently
changed? (Association’s Assignment of Error No. 3) |

Issue _No.. 5.  May a county’s comprehensive plan,

development.regulations and decision based thereon be challenged
in an independent declaratory judgment action in superior court as

unconstitutional for non-compliance with the Growth Management
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Act, where the 60 aay limitation to request review of the
comprehensive plan and dévelopment regulations by the Growth
Management Hearings Board has expiréd? (Association’s
Assignment of Errqr No. 4)

Issue No. 6. Is the County entited to an award .of

reasonable attorney’s fees and costs for successfully defending this

appeal? (County’s Request at IV. Argument, F)-

i, SUMMARY OF ARGUMENT

The Recreational Overlay permit éndlsite Pian Development
permit issued by the County and authorizing the construction of the
Rdcky Reach Trail constitute a “project permit® or “prdjeét permit
application” under RCW 36.70B.020(4). The Rocky Reach Trail is a
site specific project action and, if characterized as a rezbne, is
authoﬁzed by the County’s comprehensive plan.

The Growth Management Hearings Board properly decided
that it did not have subject matter jurisdiction to reviewltﬁe Rocky
Reach Trail project, because the pfoject cohstitu’tes a “project permit”
or ‘“project - permit application” under RCW 36.70B.020(4).

Wenatchee Sportsmen Association v. Chelan County, 141 Wn.2d

169, 4 P.3d 123 (2000); RCW 36.70A.030(4) and (7).

RESPONDENT'’S BRIEF BY DOUGLAS COUNTY -3



The superior court’ properly decided the Recreational
Overlay permit and Site Plan Development permit issued by the
County constitute a “project permit or “project pern1it application”
under RCW 36.70B.020(4) and that the court did not have subject
matter jurisdictiOn under the Land Use Petition Act (LUPA) to
“review th.e County's comprehensive: plan, development reguiations
and related land ' use . decision for'.coihplia‘nce with the Growth
Managernent Act (GMA). Woods v. Kittitas County, 162 Wn.2d
597,174 VP.Sd 25 (2007).

The superior court properly held tnat the Aseociation failed to
meet its .burden of proof regaiding the etandards of review under
LUPA and the Administrative Piooedures.Act (APA) |

The supenor court properiy held that revnew of the Rocky
Reach Trail under the State Envuronmental Policy Act (SEPA) had
been prevnously reviewed and approved by the court and that there
were no changes to the proposed action requiring additional SEPA
review. | |

The superior court properly held that the Assooiation‘failed to
meet its burden of proof for declaratory judgment.

These decisions should be affirmed.
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IV. ARGUMENT

A. Standards of Review

1. LUPA Standards of Review

In. caée No. 82399-5, the Association_ challenges the
County’s issuance of permits for the‘ Rocky Reach Trail project
élleging .error'.s under RCW C_hapter 36.70C, the Land Use Petition
Act (LUPA). The Association alleges the permits violate RCW
Chapter 36.70A, the Growth Management Act (the GMA), do not
comply with the Countys comprehenswe plan and development
regulations, and are not supported by substantial evidence. RCW
A36.7OC.130(1)(b), (c) and (d). The superior court held that the
A Asséciation failed to meet its burden of proof under LUPA and
dismissed the petition. |

- The party seeking relief under LUPA has the burden of
pvroving error under the stahdards of review. RCW '36.700.1'30(1). _
‘The appellate court sits in:the same position as the superior court‘
and applies the LUPA standards of review dlrectly to the record for
the County's land use decision. Griffin v. Thurston County, 165
Wn.2d 50, 196 P.3d 141 (2008); Isla Verde International Holqings,

Inc. v. City of Camas, 146 Wn.2d 740, 751, 49 P.3d 867 (2002).
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When the sufficiency .of the evidence is challenged under
LUPA, the appellate court reviews the land use decision under the
substantial evidence standard, which has been defined as a
“sufficient quantum of evidence in the record to persuade a
reasonable person that the declared premise is true.” Woods V.
Kittitas County, 162 Wn.2d' 597, 616, 174 P.3d 25 (2007);
Wenatchee Sportsmen Association v. Chelan County, 141 Wn.2d
169, 176, 4 P.3d 123 (2000). Substantial evidence has also been
deﬁ'néd”"és “evidence sufficient to.convince a rational, unprejudiced
person."‘ Griffin "v. Thurstfon County, supra, ét 55; Isla Verde
Interniational Holdings, Inc. v. -City of Camas, supra, at: 751-752.
Conversely, when' the interpretation and ‘application: of the Iaw is
challenged under LUPA, the appellate court reviews the alleged
errors of law de novo." Griffin v. ‘Thurstbn County, supra, at 55; Isla
Verde International Holdings, Inc. v. City of Camas, supra, .a‘t 751.

The Association: has the burden  of proof and must
~ demonstrate to this Court that the County's action. is based on |
errors of law and a lack of substantial evidence.

2. APA Standards of Review

In‘case No. 82400-2, the Association challenges the Growth

Management Hearings Board (GMHB) decision that the pefmits
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issued for the Rocky Reach Trail project constituted a “project
permit application” under RCW 36.70B.020(4), and, therefore, the
Board lacked subject matter jurisdiction under RCW 36.70A.030(7)
aﬁd RCW 36.70A.280(1). Judicial review of a GMHB decision is
conducted pursuant to the Aaministrative Procedures Act, RCW
C'hapte‘r 34.05 (the APA). The burden of demonsffating the
invalidity of the Board’s decision is on the pa'rty challenging the
decision.’ RCW 34.05.570(1)(a). The superior court held-that the
Associétion failed to meet its burden of proof under the APA and
the court affirmed the Board’s decision.

An appellate court applies the APA standards of review to
the record before the GMHB. City of Redmond v. Central Puget
Sound Growth Maﬁégemen‘t Heaﬁngs Board, 136 an2d 38, 45,
| 959 P.2d 1091 (1998); Thurston County V. Coopers Point
Association, 148 Wn.2d 1, 7-8, 57 P.3d 1156 (2002).
| Where an APA cha"enge alleges a GMHB erroneously ’
interpreted or applied the law, the appellate court reviews issues of -
law de novo. The appellate court accords deference to the Board's
interpretation of the GMA, but is not bound by the Board's
interpretation. - _' Quadrant Corporation v. Growth Management

Hearings Board, 154 Whn.2d 224, 233, 110 P.3d 1132 (2005); City
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of Redmond v. Central Puge't Sound Growth Maﬁagem’ent Hearings
Board, supra, at 46; Thurston Couhty v. Coopers Point Association,
sup’ra,.-at 8.

o The ,Aseociation has the burden of proof and must
demenetrate to this Court that the GMHB erroﬁeously interpreted

and applied the GMA when holding'the Board-lacked subject matter

- ¢ jurisdiction:

B. The Woods v. Kittitas. County and Wenatchee
_Spon‘smen Cases are Controlllnq Author/t/es

In December of 2007 the Supreme Court lssued its decnsxon
in Woods V. Klttltas County, 162 Wn 2d 59,, 174 P.3d 2’* (2007).
K|tt|tas County ha_d rezoned approxmately 250 acres of forest and
| raﬁge resource lands to low __density residehtie!. Woods chellenged
| the county’s action under LUPA and alleéed the county’'s rezone -
violated th‘e GMA. The superior eourt agreed. The Court of
Appeals (eversed the superior court. The Sep'reme Court affirmed
the‘éourt of Appeals. - | |

InlWoods v. Kittitas .Cocnl.nty, thev Supreme.Court discussed
its decision in Wenatchee Sportsmen, supra, as well as the Court of
Appeals decision in Somers v. Snohomish County, 105 Wn.App.

937, 21 P.3d 1165 (2001). The Supreme Court analyzed the
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| relationship between the GMA and LUPA, as applied to site-specific

development projects:

GMHBs do not have jurisdiction to decide challenges
to site-specific land use decisions because site-
specific land use decisions do not qualify as
comprehensive plans or development regulations.
Former RCW 36.70A.030(7); RCW 36.70B.020(4);
Wenatchee Sportsmen, 141 Wash.2d at 179, 4 P.3d
123. A challenge to a site-specific land use decision -
should be brought in a LUPA petition at superior
court. Wenatchee Sportsmen, 141 Wash.2d at 179 n.
1,4 P.3d 123. :

Woods v. Kittitas County, at 610, 1 20.

‘Wenatchee Sportsmen and Somers demonstrate the
hierarchical, rather than paraliel, relationship between
the GMA and LUPA. Comprehensive plans and

. development regulations provide the general structure
for a local jurisdiction's site-specific decisions. The
comprehensive plan and development regulations are
presumed to comply with the GMA. The
comprehensive plan and development regulations -
may be challenged for-violations of the GMA before a
GMHB within 60 days of publication. Subsequent site-
specific land use decisions by a local jurisdiction must
be generally consistent with the comprehensive plan
and development regulations. An adjacent property
owner must challenge a local jurisdiction’s site-
specific decisions by filing a LUPA petition in superior .
court. But a challenge to a site-specific land use
decision can be only for violations of the
comprehensive plan and/or development regulations,
but not violations of the GMA. We affirm the Court of

Appeals.

Woods v. Kittitas County, at 615-616, ] 32.
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The Association asserfs that Woods v. Kittitas County has
been misapplied in this case because the Association ‘has been
precluded from challenging the County’s action under the'GMA.
A. The Supreme Court’s decision in Woods V. Kltt/tas County could
not be more exphcnt regardlng the GMHB ] Iack of “project permit”
‘ Jurlsdlctlon and the superlor courts Iack of Jurlsdlc‘uon o con5|der
‘-GMA comphance -under*LUPA. W:The Supreme Court expressly
recognized the future im‘pact of its decision:

This [inapplicability of the GMA to site-specific
projects]:presents a potential problem. Assuming that
a project permit:must be consistent with development
regulations or a comprehensive-plan, there is the

- potential that'the actual-regulations or plan are not

- '¢onsistent with'the GMA:"As noted above, a
‘comprehensive planor development regulation's
compliance'with the. GMA-must be challenged within
60 days after publication. RCW 36.70A.290(2). Once
-adopted,; comprehensive plans and development
regulations are presumed valid: RCW 36.70A.320(1).
Thus;'if a project:permit is consistent with a
development regulation that'was not initially

- challenged;.there is the potential that both the permit

-“and the'regulation:arelinconsistent with the GMA.
‘Whilethis is problematic, the GMA does not
explicitly apply to'such project permits and the
GMA is not to beliberally construed. Skagit
Surveyors, 135 Wash.2d at 565, 958 P.2d 962. This
court's “role is to interpret the statute as enacted
by the Legislature ... we will not rewrite the
[GMA].” Id. at 567, 958 P.2d 962. Because the GMA
does not provide for it, we hold that a site-specific
rezone cannot be challenged for compliance with
the GMA.
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(Emphasis added)
Woods v. Kittitas County, at 614', ﬂ 2_8.

The Supreme Court's dec_isions in Woods v. Kittitas County
and Wenatchee Sportsmen are controlling authorities regarding ‘the
jurisdiction of the GMHB over site-specific projects and the superior
court’s LUPA jurisdiction regarding “project permit” compliance with
the GMA.

.C. The Growth Management Hearings
Board Case Was Properly Dismissed

for Lack of Subject Matter Jurisdiction

The GMHB. dismissed the Association’s petition fer review
for lack of subject matter _jur}isdic’(ien.'1 The Beard held, inter alia,
that the permits for the Rocky Rea}ch Trail were site-specific, were
aethorized by the County’s comprehensive plan and development- |
r'egulations',. and constituted a “project: permit application” under

RCW 36.70B.020(4). The Board rejected the Associaﬁon’s

' The EWGMHB dismissed a previous petition for review challenging the Rocky
Reach Trail filed by the Association on this same basis: lack of subject matter
jurisdiction. Feil, et al. v. Douglas County, et al., EWGMHB Case No. 06-1-0012,
Order on Motion to Dismiss (February 16, 2007) (Attached at Appendix C, Exhibit
7). 82400-2, CP 6577, Vol. 34, CD Copy of Record, Litigation Chronology and
Exhibits, Bates stamp 4884-4889. The decision of the EWGMHB was appealed
under the APA and affirmed by the superior court in Feil, et al., v. Eastern
Washington Growth Management Hearings Board, et al., Douglas County
"Superior Court, No. 07-2-00100-7, Decision of the Court (July 31,"2007)
(Attached at Appendix C, Exhibit 8). -82400-2, Vol. 34, CP 6583, CD Copy of
Record, Litigation Chronology and Exhibits, Bates stamp 4890.
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argument that the permits must be expressly authorized by the
County’'s comprehensive plan to qualify as a “project bermit
application.” 82399-5, Vol. I, CP 2-36, Petition for_Review, t':'xhibit'
A (Attached at Appendlx A) ‘The superiet 'court aff rmed the
Boards demsnon 82399 5 Vol. lli, CP 544 547 Agreed Final

| Order.

An administrative}.agency has only. sttch authority as is
expressly conferred or necessanly |mplled by statute Jackstadt V.
Washington State Patrol, 96 Wn.2d. 501 512 513 976 P.2d 190
(1999). The authority of.' the GMHB is found at RCW

36.70A.280(1):

A growth management heanngs board shall
hear and: determine -only' those petitions
alleging either:

(a) That a state agency, county, or city
planning-under-this chapter is:not-in
compliance with the requirements of this
chapter, chapter 90:58 RCW as'it
relates to the adoption of shoreline
master programs or amendments
thereto, or chapter 43.21C,RCW as it
relates to plans, development '
regulations, or amendments, adopted
under RCW 36.70A.040 or chapter
90.58 RCW; or

(b) That the twenty-year growth

management planning:population:
projections adopted by the office of
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financial management pursuant to RCW
43.62.035 should be adjusted.

The terms “plan” and “development regulations” are defined
at RCW 36.70A.030(4) and (7):

(4) "Comprehensive land use plan,"
"comprehensive plan," or "plan" means a
generalized coordinated land use policy
statement of the governing body of a county or
city that is adopted pursuant to this chapter.

(7) "Development regulations” or “regulation”
means the controls placed on development or
land use activities by a county or city,
including, but not limited to, zoning ordinances,
critical areas ordinances, shoreline master
programs, official controls, planned unit
development ordinances, subdivision
ordinances, and binding site plan ordinances
together with any amendments thereto. A

~ development regulation does not include a
decision to approve a project permit
application, as defined in RCW 36.70B.020,
“even though the decision may be
expressed in a resolution or ordinance of
the legislative body of the county or city.

(Emphasis added)
The term “project permit application,” as referenced in RCW
36.70A.030(7), is defined at RCW 36.70B.020(4):
"Project permit” or "project permit application"
means any land use or environmental
~permit or license required from a local
government for a project action, including

but not limited to building permits, subdivisions,
binding site plans, planned unit
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developments; conditional uses, shoreline
substantial development permits, site plan
review, permits or approvals required by
critical area ordinances, site-specific rezones
authorized by a comprehensive plan or
subarea plan, but excluding the-adoption or
amendment of a comprehensive plan, subarea
plan,.or development:regulations except as

- otherwise specrﬁcally mcluded in this

"'1subsect|on ; N

(Emphasis added)
“The Supreme Court first revrewed thls statutory framework in
_ Wenatchee Sportsmen supra at 179. (GMHB did not have subject
'matter Jurlsdlctron to revrew rezone of approxumately one square
mile to rural resrdentlal as the actlon constltuted a site-specific
rezone) As dlscussed above the Supreme Court followed its
Wenatchee Sportsmen decns:on in: Woods V. Klttltas County, supra.
The Supreme Court clarlfred the rela’uonshrp between a site-specific- -
action, the a‘p‘pllcab‘le :fcomprehensrve-plan, ‘the GMA and LUPA:
Thus, the GMA'indirectly 'regul'ate's local land use
decisions through comprehensive plans and
development regulations, both of which must comply
with the GMA. Comprehensive plans serve as *
‘guide[s]’ " or “ ‘blueprint[s] " to be used in making
land use decisions. Thus, a proposed land use
decision must only generally conform, rather than
strictly: conform, to the comprehensive plan. A
comprehensive plan does not directly regulate site-
“specific:land-use-decisions. Instead, local

developmentegulations, including zoning
regulations, directly constrain individual land use
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decisions. Such regulations must be consistent with
the comprehensive plan and be sufficient in scope to
carry out the goals set forth in the comprehensive
plan.

A site-specific rezone authorized by a comprehensive
plan is treated as a project permit subject to the
provisions of chapter 36.70B RCW. In reviewing a
~ proposed land use project, a local government must

determine whether the proposed project is consistent
“with applicable development regulation, or in the
absence of applicable regulations the adopted
comprehensive plan.” While standards are explicitly '
provided for making the determination of whether a
proposed project is consistent with the development

" regulations, or, in their absence, the comprehensive
plan, there is no explicit requirement that the project
permit be consistent with the GMA. Instead, the land
use planning choices reflected in the comprehensive
“plan and regulatlons ‘serve as the foundatlon for
project review.”

(Citations omitted; Emphasis original)
Woods v. Kittitas Cqunty, supra, at 613-614, 1 26-27.

1. The_ Rocky Reach Trail is a Site Spéciﬁc Project

The Association argues that pérmits R-06-01 and SPD_O6-2
issued to State Parks constitute an area-wide rezone, not a
development permit or site-specific rezoné, and do not meet the
definiion of ~a ‘“project permit application” under RCW
36.70B.020(4).

A “site speciﬁc rezone” occurs when specific padieé request

a classification change for a specific tract of land. Woods v. Kittitas

RESPONDENT'S BRIEF BY DOUGLAS COUNTY - 15



County, supra at612 FN7 crtlng Cathcaft-Maltby-Clearwew Cmty.
Council v. Snohomrsh County, 96 Wn.2d 201, 212, 634 P.2d 853
(1981).

Permlts R 06 01 and SPD 06- 2 issued to State Parks are
etrnressly Ilmrted ‘in scope These permrts narrowly apply to a right-
‘of—way owned by The Washlngton State Department of

Transportatlon (WSIDOT) and land owned by Public Utllrty District
No 1 of Chelan County (Chelan County PUD). The authority
.. granted ‘to’ State Parks is llmrted tothe construction of the Rocky
Reach Trall and buffers on thrs specrﬁc public land. Numerous
condltlons are rmposed regarding design, constructron, and usage,
all specific to the Rocky Reach Trail and this public land. No
development rights are granted-to any other persons or entities, or
for any other p'ropertie's. The underlying zoning of th‘e'Ian'd within or
adjacent to-the Rocky Reach Trail project is not-changed by the
County's action. Finally, the C‘ounty’s?action' imposes future review
- of all reqUired mitigation measures to assure effectiveness:of those
measures. Re‘Solution No. TLS-08-09B; 82400-2, Vol. 1, CP 2-35,
Petition/Complaint for LUPA Review, Exhibit A (Attached at

Appendix A).
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It is absolutely clear that 'these permits were requested by
specific owners for a specific use on specific property, and imposed
specific restrictions and mitigation measures on the proposed use.
No area-wide zoning is involved. Permits R-06-01 énd SPD 06-2
are site specific. |

2. The Rocky Reach Trail Project is Consistent

With the County’s Comprehensive Plan and
- Development Regulations

If this site-specific land use decision is characterized as a

| site—épeciﬁc rezone, rather than a site-specific development perrhit,
then the néxt inquiry is whether the County’s action generally
‘conforms to the County’s comprehensive plan and development

regulations.

The comprehensivé plan and d‘eve‘lopme'nt' regulations

adopted ‘by Douglas County are consistent with and support

construction of the Rocky Reach Trail, as are policies adopted by

the State of Washington.? |

2This Respondent's Brief includes excerpts from State and County planning
documents, as well as County plans and ordinances, all of which were before the
GMHB by being set out in the County's Respondent's Memorandum submitted
on the Motion to Dismiss. Pursuant to WAC 242-02-660, the GMHB takes official
notice of State actions and the County’s plans, ordinances and resolutions as
part of the record used for its decision. Respondent's Memorandum, pp. 9-16;
82399-5, Vol. I, CP 339. »
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The State has placed emphasis on trails as part of its multi-
modal approach to meeting the State's transportation needs:

" The state-interest component of the statewide
multimodal transportation plan shall include a
bicycle transportation-and pedestrian walkways
plan, which shall propose a statewide strategy for
addressing bicycle and pedestrian transportation,
including the integration of bicycle and pedestrian

- pathways with-other.transportation modes; the
coordination between local.governments, regional

- -agencies, and:.the state:i -provision of such
facilities; the role of such fa in reducing traffic
congestion; and an assessment of statewide bicycle
and pedestrian transportation needs. This plan shall
satisfy the federal requirement-for-a:long-range

* bicycle .transportation and pedestrian walkways plan.

N .(EmphaS|s added)

RCW 47.086. 100

In fact, the Rocky Reach Trail has been specn‘" cally identified
by WSDOT as meeting the bicycle and pedestrlan transportation
needs and service objectlves of WSDOT‘s blcycle transportatlon
' and pedestnan walkways plan. 82400-2 CP 3251 VoI 17, CD
Copy of Record, Washington B/cycle and Pedestrlan Plan,
WSDOT, 1997, Bates stamp 1558 (Attached, at Appendix B).

Also, the State encourages the inclusion of bicycle and
pedestrian trails as part of the Transportation Element of every

GMA comprehensive plan. WAC 365-195-325(2)(a)(iii) provides:
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(2) Recommendations for meeting requirements. The
following steps are recommended in preparing the
transportation element: '
(a) Local and regional transportation goals and
policies for the following transportation modes,
where applicable:
() Roadways; =
(ii) Transit: Fixed route and demand
response;
' (i) Nonmotorized travel: Bicycle and
pedestrian;

(Emphasis added)

In response to the policies of the State and the vision of
Douglas County’s ciﬁzéns, trails have also been ‘emphasized
throughout the County's land use policies, plans and development
regulations over the last 30 years.

Douglas County’'s countywide planning policies required by
the GMA are contained in the Douglas County Regional Policy Plan
(March 2002), and include ‘transportatio'n policies supporting trails:

E. POLICIES ON COUNTYWIDE
TRANSPORTATION FACILITIES AND
STRATEGIES

The Growth Management Act requires that
transportation planning be coordinated among local
and state agencies. . . . The intent of the following
policies is to encourage inter-regional and intra-
regional coordination among transportation and land

use planning agencies.

POLICY E- 1. The county and cities/towns will plan
for a balanced transportation system that provides for
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a variety of mobility options  for differing land use
needs and promotes’ the: mobility of goods and
people. The transportation system shall address the
following minimum components as appropriate:

Highways, arterials and collector systems
Non-motorized facilities
General aviation airports
Transit systems
' "Fran'sp'O'rtation Demand Management actions

(Empha3|s added)
Douglas County Reglonal Pollcy Plan, p 10.

Tralls have been supported throughout the Douglas County
CountyWIde Comprehenswe Plan (DCCCP) and the Greater East
Wenatchee Area Comprehensive Plan (GEWACP), which is a sub-
area plan adopted by Douglas County

In addition to the road system in Douglas County
thiere is a devéloping trail system'in the East
Wenatchee Area, which provides an alternative
mode of transportation, especially within the
Iarger Wenatchee Valley area.

(Emphas1s added)

DCCCP Purpose and Authonty, Transportation System, 1-10.

3.4.1 General Land Use Goals & Policies

Goal: Maintain and improve:the quality of life, attitude,
and character of Douglas:County by encouraging the
long-term public commitment to the stewardship of
historical/cultural resources, nattiral resources, critical
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areas and the full range of land uses desired by the
public.

Policies.
G-14 Promote public access to lakes, rivers,
creeks and other water bodies through signage,

~maps, public information programs, trails, scenic
overlooks, picnic areas and other mechanisms.

‘(Emphasis added)
DCCCP, General Land Use Goals and Policies, 3-9, 3-11.
6.1 TRANSPORTATION

The transportation system has a range of different
modes of transportation, including public transit, air
and rail transport, and trails for non-motorized uses
such as bicycles, pedestrians and horses. All
components of the transportation system are vital
to the economic health and viability of Douglas .
‘County and its communities and needs to be
maintained and in order to efficiently provide a full
range of service to the area and enhance the overall
quality of life of its residents.

. (Emphasis added)

- DCCCP, Transportation Element, 6-1.

6.1.1 Transportation Goals and Policies

GOAL: Provide efficient use of existing and future
transportation facilities through a systematic approach
of monitoring and maintaining the road system,
integrating all types of transportation systems
and facilities, by coordinating transportation facilities
planning with other elements of the comprehensive
plan, and coordination with other federal, state and
local agencies.
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Policies:

T-7. Ensure that alternative transportation modes,
particularly trails for pedestrians and non-
motorized users, airport and rail facilities, are
identified and con5|dered in the transportation
element.

- - T=8.'In reviewing development proposals and as new
and existing.-roadways are improved and built, safe
bicycle and pedestrian systems as well as
protection of airport runways and operations will be
conSIdered
T-10 Work in partnershlp wath other service
providers to identify and invest in transit facilities,
operations ahd road and pedestrian improvements

- that 'support:the reliability and-safety of the public
transportation system; and-to provide linkages

* between-Urban Growth-Areas'and Rural Service

Centers throughout:the:County.
T-13:-Promote coordinated:bic¢ycle, equestrian,
and‘pedestrian way:improvements, emphasizing
access to schools;parks, employment and service
centers, and:shorelines:

(Emphasis added)
DCCCP, Transportation Element, Goals and:-Policies, 6-1 and 6-2.

T-10-Encourage the development of a
bicycle/walkway: system for-the City and the East
Wenatchee area to allow for non-motorized travel;
including linkages to transit routes.

T-11 Preserve right-of-ways for the future creation
of non-motorized travel lanes and trails.

T-12 Wherever possible, develop pedestrian and
bicycle facilities: separate from the vehicle travel
lanes. : ;
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T-13 Provide safe, well-marked walkways and
trails with universal access features between
neighborhoods, commercial and employment
centers, parks, schools and community facilities.

(Emphasis added)
GEWACP, 'Transportation Element, Goals and Policies, 8-8, 8-9.

Linear Bicycle/Pedestrian Trails, Jogging Trails,
Equestrian Trails

" Description: A variety of different types of trail
systems should be provided. Trail systems should
be designed to accommodate high, medium and light
use activities and be handicap accessible. They
should also be designed to the level and type of
activity anticipated. : o

The current trail system should be increased to
extend north to connect with Lincoln Rock State
Park.

(Emphasis added)
GEWACP, Open Space and Recreation, 5-3.

RECREATIONAL FACILITIES -
Improved recreational parks should provide a wide .
variety and selection of facilities to accommodate
" residents and tourists throughout the region. . . . Trail
- systems should provide a range of options for the
public including: bicycle/pedestrian, jogging,
equestrian, and hiking.

The Parks and Recreation maps denote general
locations and types of parks in the Greater East
Wenatchee Area. The following descriptions are types
of facilities anticipated in the future to include needed
recreation facilities:
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Regional Parks

Description: Regional parks or recreation sites
provide active and passive recreation opportunities
and fee recreation, designed to accommodate
residents and tourist from throughout the region.
Three general areas have been selected as being
surtable for regronal park needs.

Base These facilities should be desrgned with the
following components
« Sixty acres or larger, dependrng on amenrtres
» . and‘adjacent facilities
o Highway orarterial-access
' """"‘”‘Cdn“n"é“cti‘ng‘ paths‘and-trail systems
servrng communrty access

(Emphasrs added)
GEWACP, Open fs’pacé-‘-‘and ‘Recreation; 5-4.

In addition to the specific policies: and goals of Douglas
County’s comprehensive plan; the *Douglas,'County’s Shorelines
Master Program, adoptéd in 1975, and the Shorelines Design Area
Plan, adopted in 1992, support trails. The Shorelines Design Area
Plan specrfrcally supports the Rocky Reach Trail. RCW
"36‘.70A'.480(1)-w 'specifically -r-*rncorporates- shoreline planning and

regulation in the County's GMA comprehensive plan and

development regulations.’

¥ RCW 36.70A.480(1): For shorelines. of the state, the goals and policies of the
shoreline management act as set forth' in RCW 90.58. 020 are added as one of
the goals of this chapter as set forth in RCW 36.70A.020 without creating an
order of priority among the fourteen goals. The goals and policies of a shoreline
master program for a county or city approved under chapter 90.58 RCW shall be
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'The Shorelines Master Program has adopted policies

supporting trails:
Scenic corridors with public roadways should have
provisions for safe pedestrian and other non-
motorized travel. Also, provision should be made for
sufficient viewpoints, rest areas, and picnic areas in
public shorelines.
(Emphasis added)

Section XX, Transportation, Policy C.
The linkage of shoreline parks and public access

" points through the use of linear access should be

encouraged, such as hiking paths, bicycle trails
and/or scenic drives.

. (Emphasis added)
Section XXIII, Recreation , Policy D.
Douglas Couhty adopted the Shoreline DesighArea Plan in
1992 after a long process of citizen invleerﬁent.and review. The
‘Plan provides'extensive policies and design details for development .
of trails along ihe Columbia Rivgr; including the Rocky Reéch Trail.
from the Odabashian Bridge to Lincoln Rock State Park. The

following are limited excerpts:

considered an element of the county or city's corﬁprehensive plan. All other |
portions of the shoreline master program for a county or city adopted under
chapter 90.58 RCW, inciuding use regulations, shall be considered a part of the

county or city's development regulations.
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- COMMUNITY NEEDS GOAL:

To maintain and improve the quality of life, attitude,
and character of the community by encouraging long
term public commitment to the stewardship of the
“shoreline; and by-ensuring adequate facilities, and -
cooperation-between public and.private entities.

Policies:
22. Trail systems established north of
Odabashian Bridge should occurin a
mannerthat'will:be:compatible with orchard
operations. This may include establishing
- adequate:buffering between these uses
"'“through Iandscaplng and:fencing.

(EmphaS|s added)
Shoreline Design Access Plan, pp. 16-18.
TRAIL S STE’M“" '

A pedestrlanlnon-motorlzed trail.network is
addressed in Chapter 4. It mcludes a trail along
the Columbia River from Rocky Reach Dam to
Rock Island Dam, and also incorporates the existing
Wenatchee Reclamation District irrigation canal and
natural drainages as part of the network linking the
conimunity. These‘linkages would directly tie to
the Columbia River shoreline, and to residential,
recreational, and commercial areas. This Plan
takes this concept one step further by providing
specific design and construction criteria.

* * *

The improved pedestrian/non-motorized path is
proposed to extend from Lincoln Rock State Park
to Rock Island Hydro Park in order to provide
linkages between recreational sites, development
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activities, and individual neighborhoods or
communities. ' :

* * *

Trail systems established north of the
Odabashian Bridge should occur in a manner that
will be compatible with orchard operations. This
may include establishing adequate buffering between
these uses through landscaping and fencing.

(Emphasis added)
Shoreline Design Access Plan, p. 35.
TRANSPORTATION GOAL:

To provide and integrate an overall circulation and
access system which takes into account safety, and
the efficient, economic, and orderly development of
the shoreline Design Area and influence area.
Promote short and long-range solutions for present
and future land use needs.

POLICIES:

‘2. Promote safety through adequate sight
distance, channelization, separation of
vehicles and pedestrian/non-motorized
traffic, and avoidance of difficult turning and
merging patterns.

9. Encourage the development of the
shoreline trail as a multi-modal element of
the transportation network.

DESIGN CRITERIA:
5. Accommodate disabled persons’ access at

intersections and crosswalk locations and
along the shoreline trail.
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6. Assure convenient access to residential
neighborhoods, and to employment and retail
centers by providing linkage of local, collector,
and arterial streets; and other multi-modal
systems

(Emphasns added)

Shoreline Design Access Plan, pp. 53-55.

Turning to Douglas County’s developmént regulations trails

are specifically mcluded wnthln the defmltlon of transportatlon

facmtles at DCC 14 98 861

"Transportatlon fac1lltles means those structures

- anddevelopmernits'that:aid in-the:movement of

pecple, goods and services across land and water

surfaces. They:include roads; streets and highways,

bridges*andcauseways; bikeways, trails, railroad
facilities, ferry termlnals airports and other related
facnhtles

(Emphasis added)

Contrary to' the--Association’s argumént in the Appellants’

Opening Brief, page 36, the: Douglas County Code specifically:

authorizes  ‘coristruction of trails in resource lands at DCC

19.18.035:

Construction of public and private trails and trail-
related facilities, such as picnic tables, benches,
interpretive centers and signs, viewing platforms and
campsites'may’ be authorized within designated
resource lands-and critical areas, subject to the
following minimum standards:
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1. Trail facilities shall, to the extent feasible, be placed
on existing road grades, utility corridors, or any other
previously disturbed areas;

2. Trail facilities shall minimize the removal of trees,
shrubs, snags-and important habitat features;

3. Viewing platforms, interpretive centers, campsites,
picnic areas, benches and their associated access
shall be designed and located to minimize
disturbance of wildlife and/or critical characteristics of
the affected conservation area;

4. All facilities shall be constructed with materials
complimentary to the surrounding environment; and
5. Trail facilities shall be located at least a distance
equal to the width of the trail corridor away from the
wetland edge, as established by the approved
wetland boundary survey or-aquatic habitat
conservation area. :

(Emphasis added)
 The County’s comprehensive plan and de\ielopment
~ regulations clearly support the construction of trails. The Greater
East Wenatchee Area Comprehensive Plan, the applicable subarea
plan, goes even further and expr,essly supports the ,‘ specific
construction of the Rocky Reach Trial proposed by State Parke'and
approved by the County’s action:
The current .trail system should be
increased to extend north to connect with
- Lincoln Rock State Park.
| (Emphasis added)

GEWACP, Open Space and Recreation, Section 5-3.
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The Rocky Reach Trail is site-specific, whether or not the
Ccuntys land use decns:on is charactenzed as a development
permit or a rezone. If characterlzed as a rezone, it is absolutely'
3 clear that the Rocky Reach Trall not only generally conforms to the
.Countys comprehenswe plan but is expressly authorized and
| lmplements the communlty S vnsmn under GMA planning.

Permlts R06 01 and SPD 06-2 lssued to State Parks

constltute a pro;ect permlt apphcatlon under RCW 36.70B.020(4). |

The Supreme Court dec1snons in Woods v. Kittitas County

and Wenafchee Spon‘smen are dlrectly on point and controlling.

The GMHB properly held that it did not have subject matter

Junsdlctlon to review the Countys actlon The superior court
| properly aff rmed the Board s dec:s:on | |

D. The LUPA Petltlon Was Properlv Dlsmlssed

1. The Superior Court Lacked Subject
" Matter Jurisdiction to Decide Whether
the Permits Complied W/th the GMA

In the LUPA proceedlng, the Association asserted that the
issuance of permlts to State Parks violated the GMA. The superior
cocrt followed the Supreme Court's decision in Woods v. Kitlitas
County, supra, and declined to review the ‘permits for GMA

compliance.
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As discussed above, Permits R-06-01 and SPD 06-2 issued
to State Parks constitute a “project permit application” under RCW _
36.70B.020(4), because the County’s approval of the Rocky Reach
Trail project is a site-speciﬁc land use decision. Even if
characterized as a site-specific rezone, the County’s action was
authorized by the County’s comprehensive plan and devellopment.
regulations. | |

The Supreme Court’s holding in Woods v. Kittitas County is
vdi’rect_ly on point and éontfolling. A challenge to a site-specific land
use decision cannot be based upon violations of the GMA and
Teview is limited to compliance with the comprehensive plan-and/or
development regulations. Woods v. Kittitas County, supra, at616,
91 32. The superior court should be affirmed.

2. Environmental Review Was Previously
Determined to Be vSufﬁcient by the Superior Court

Siate Parké was the l_ead agency for review of the Rocky
Reach Trail project under VRCW Chapter 43.21C, the State
Environrnientall Policy Act (SEPA). fhé Asséciation asserts that
.State Parks failed to conduct adequate environmental review

because it failed to study “appr'opriate‘ alternatives” under the
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general environmental guidelines: set forth at RCW
43.21C.030(2)(e):
[Alll branches of government of this state, including state

agencies, municipal and public corporations, and counties
shall: '

* * *

| (e) ~ Study, develop, and ;desoribe appropriate
alternatives to recommended courses of action in any
proposal~. ‘which - involves unresolved conflicts
concernrng alternative uses of avarlable resources;

The Assocratron asked the superlor court to assurne that
unresolved conflicts” exrst even though itis clear from the record,
and acknowledged by the Assocratlon before the superror court,
that State Parks did consrder and reject alternatrves durrng SEPA
review. 82400—2 CP 3106 3135 Vol 16, CD Copy of Record
Bates stamp 1413 1444 The Assocratron farted to demonstrate any
evidence that unresolved conflicts” exist. o

Further, the superior court.coneidered and approved the SEPA
review conducted by State Parks in‘prior proceedings 'cna'llenging the
Rocky Reach Trail project. In 2004, the appellants in this case, .
together with- others, filed a LUPA petition in McNeal, et al., vs.
Douglas County, et al., Douglas County Superior Court, No. 04-2-
00045-6, appealing a 2004 decision of~the~ Hearing Examinéer and

SEPA review. The appellants in this case, together with others,
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also filed a Petition for Review with the Shorelines Heérings Board
under McNeal, ét al. vs. Douglas County, et al., No. 04-002,
appealing the Hearing Examiner's issuance of a Substantial
. Development Permit undef the Shorelines Management .Act for
construction of the Rocky Reach -Trail and challenging SEPA
review. | | |

On March 4, 2005, thé Shorelines Heafings Board issued its
Findings of Fact,_ Conclusionvs of Law, Order, and Order on
'Reconsideration after hearing' .niult.iple days of testimony and
argument at a de novo.hearing.' Thé Shorelines Hearings Board
“held. that the proposed 'Rocky Reach Trail was consiétent with thé
" Shorelines Managerﬁent Act and the County’s Shoreline Master
Program, that the impacts. alleged' by thé Association were
addressed by the conditions imposed under the permit,, and that tHe |
' issugnce of a Substantial Development Permit for the.trail was
propér. The Shorelines Hearings Board also held that State Park’s
SEPA review was proper and complied with law. 82400-2, CP
6520, Vol. 34, CD Copy of Record, Liﬁgation Chronology and
Exhibits, Findings of Fact Conclusions of Law and Order (March 4,.
2005), Bates stamp. 1939-1967, 4827-4855 (Attached at Appendix

C, Exhibit 2).
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The décision of the ~Shorelines Hearings Board was
appealed by the Association and reviewed by the superibr court in
Feil, et al. vs. State.of Washington, et al., Douglas County Superior
Court, No. 05-2-00121-3. On September-13, 2005, the. superior
court affirmed the decision of the Shorelines Heafings_Board in all
respects, held that SEPA review was proper, and held that no
further SEPA review was required. 82400-2, CP-6555, Vol. 34, CD
Copy of Record, Litigation Chronology and Exhibits: Order
(September ‘1.3,: 2005), Bates stamp 4862-4864 (Attached at
Appendix C; Exhibit 4). |

On that same day«,v.-thé‘ s'u'bér’io’r court entered -an Order in the
LUPA case and:held at' Paragraph I: |

[N]o f;urthex"-‘*review is: necessary under the State
Environmental Policy Act unless there are changes to
the proposed project that would ‘result in. probable
significant adverse environmental impacts.
82400-2, CP .3661, le. 20, CD Copy 6f Récbrd, Ord‘er Reversing
and Remand‘ing Land Use Decision (September 13, 2005), Bates
stamp 1968-1 97.2, 4865-4869 _(Attachéd at Appendix C, | Exhibit 5).
| The Association has not presented any evidence of changes

to the proposed Rocky Reach Trail project subsequent to SEPA

review approval. The proposed project has not been changed. No
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| further SEPA review is required. WAC 197-11-600(3)(b). . The
Association “had its day in court” in 2004},through 2005 to challenge
State Parks’ SEPA review and was unsuccessful.

The superior court should be affirmed. There was nol error.

3. The County’s Action Complied With
the County’s Development Regulations

The Association asserts the County’s action did not cdmply
with its development regulations regarding buffers, permit

applications and scope of approval.

i. Buffering Was Proper

The State Parks permit application propoéed a vériety of
measures to address impacts to adjacent landowners, including
enhanced setbacks, enhanced buffers, gating and fencing,
additional securit}l( and weed control. 82400-2, CP 1694-1843, CD
Copy of Record, Bates stamp 1-1 50; Those mitigation’ measures
were approved and adopted by the County’s action. Resolution
TLS—OS—OQB; 82400-2, Vol. 1, CP 2-35, Petition/Complaint for LUPA
Review, Exhibit A (Attached at Appendix A). |

The County's action also incorporated  all Conditions of *
’ Approvél contained in Substantial Development Permit granted to

State Parks and reviewed by the Shorelines Hearings Board in
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McNeal, et al. v. Douglas County, -et al, Case No. 04-002.
‘Resolution No. TLS-08-09B; 82400-2, Vol. 1, CP 2-35,
Petition/Complaint for LUPA Review, Ekhi’bit A.  The Shorelines
Hearings Board found the conditions ‘mitigated the impacts alleged by
the Assomatron and assured compatrblllty between the Rocky Reach -
Trail and agrlcultural uses. 82400-2 CcP 6520 VoI 34, CD Copy of
| Record thlgatlon Chronology and Exhlbl’cs Flndlngs of Fact
Conclusrons of Law and Order (March 4 2005) Bates stamp 1939-
1967, 4827-4855 (Attached at Appendlx C, Exhlblt 2).4

Fmally, the Countys actlon mcluded addltlonal buffering
condltrons of approval lmposed by the Hearmg Examrner and the
Board of County Commlssroners Resolutlon No TLS- 08 09B;
82400 2, Vol 1 CP 2 35, Petmon/Complamt for LUPA Revrew
Exhlblt A (Attached at Appendix A). | |

The Douglas County Code imposes buffering requirements
for recreational uses: | |

The review ot an application shall be based on the potential

impacts of a proposed development on-surrounding

properties, the environment, resource lands, critical areas
and the orderly development of the county. The following

“ The Shorelines Hearings Board decision on the Shoreline Development Permit
issued for the Rocky Reach Trail construction was affirmed by the SUperlor court
ih Peil &t dl vs. State of Washington. et-al., No. 05:2-00121-3;+ 82400-2, CP
6555, Vol. 34, CD Copy of Record, thlgatlon Chronology and Exhibits, Order
(September 13, 2005), Bates stamp 4862-4864.
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standards shall be applied at an appropriate level in order to
protect public health, safety and welfare:

A. Buffering shall be required in a form adequate to
provide site screening, noise attenuation, safety
separation and reduction of light and glare.
Acceptable methods of buffering include undulated
berms, planting, sight-obscuring fencing, security
fencing or any combination thereof. At least two
buffering methods shall be used to off-set impacts to
surrounding properties for high intensity uses. Buffer
and landscaping shall meet the minimum provisions
as set forth in DCC Chapter 20.40.

(Emphasis added)
DCC 18.46.070.A.
A. General Character. Developm'ent within the R-O district
shall be designed with an interior road network, perimeter
landscaping or buffering mechanisms.
B. Buffering. When a use, lot, or parcel is situated within the
R-O district and adjoins an agricultural district, all uses,
including the storage of materials, shall be set back a
“minimum of one hundred feet from the property line.
Buildings, structures and/or uses may be set back a
minimum of sixty feet from the property line, provided the -
applicant submits an enhanced alternative buffering method
for approval by the review authority.
(Emphasis added)
DCC 18.46.080.A and B.
_Contrary to the Association’s assertion, the County’s action

not only addressed the “adequate” buffering requirement of DCC

© 18.46.070.A, but imposed enhanced buffering. The County's
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development regulatlons were properly applled in issuing the
~permits to State Parks There was no error.

ii The Permit Application Was Complete

The Assoma'ﬂon asserts the - approval of the Rocky Reach
| .Trall orOJect must be reversed because WSDOT did not sign the
permlt appllcatlon form The Assocratlon does not cite to the record
and does not demonstrate a factual- basrs for-this assertion.

As is well known to the fASSociation,_WSDOT issued a letter to
the County on March 22, 2008, that authorized: State Parks to submit
- the appllcatlon for the Rocky Reach Trail project. 82400-2, CP 1698,
Vol. 10, CD Copy of Record ‘Bates stamp - 5- (Attached at Appendix
B)'.. As is clear from the‘ record '-beforef this: Court-- WSDOT has
supported the appllcatlon and has fully participated as a party
throughout permrt review and the |engthy history of litigation that
- followed.

The County's Director of .Land Services has the authority to
carry out the County development regulations, including the adoption

of instructions, policies and forms. DCC 18.04.090;° DCC

5 DCC 18.04.090: The director of land services or his/her designee shall have
the authority and:duty to administer the provisions of this title. The director may
adopt, and revise as required, such instructions, policies and forms as are
necessary to carry out the provisions of this title.
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14.06.010.A% Further, the County, through the Land Services
Director, determines when an application is complete. RCW
36.70B.070.

The Association provides no legal authority requiring absolute
compliance or preventing the County ffom accepting a separate
signature of WSDOT authorizing the application.-

WSDOT was aware of the application affecting its préperty,
specifically authorized the application in writing, and has participated
at every level of permit review supporting the application, including
litigation. The permit application was complete. There was no error.

iii. The Scope of Approval Was Proper

The Association asserts that the required buffers and other
mitigation measureslexceed the scope of the Recreational Overlay

approving the 20 foot wide Rocky Reach Trail.

8 DCC 14.06.010.A: An application shall be made using the appropriate form
adopted by the department. _

7 RCW 36.70B.070: (1) Within twenty-eight days after receiving a project permit
application, a local government . . . shall mail or provide in person a written
determination to the applicant, stating either: (a) That the application is complete;
or (b) That the application is incomplete and what is necessary to make the
application complete.

* * *

(2) A project permit application is complete for purposes of this section when it
meets the procedural submission requirements of the local government and is
sufficient for continued processing . . . .
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As is clear from the record, the County’s action in March of
2008 involved the issuance of tWo permifs: a ReCreationai- Overlay
permit (RO-06-01) andva Site Plan Develbpment permit (SPD-06-02).
“The Recreational Overlay permit approved trail construction within a
- 20 foot wide corridor. DCC Chapter 18.46, which authorizes the use
of the Recfeatic)nal -Overlay, imposes numerous - requirements
eXceeding the.scope ofithe actuél recreational use in-order to mitigate
- impacts on adjacent property, including. set-backs, buffers, fencing,
dust control, lighting limitations, signage and other impacts. DCC
18.46.070; DCC 18:46.080. |

The Recreational QOverlay permitib and Site'Plan Development
permit addressed 6ne-proje_ct, the- Rocky ‘Reach Trail, and imposed
“several conditions and fnitigation measures witﬁin, the _- ‘WSDOT
| property and PUDV property adjacent to the Rocky Reach Trail. There
is no inconsistency betWeen the Douglas County Code and the scope
of the County’s action. There was no error.

4. Substantial Evidence Supported the County’s Action

In the space of a little more than five pages in the Appellants’
Opening Brief, the Association concludes its argument with
challenges to over 70 of the County's findings. The Association’s

Assignments of Error do nof assign error to any specific findings by
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the County. The Association’s /ssues Pertaining to Assignments of
Error do not address any specific factual issues and only: generéily.
qhallenge the sufficiency of the record. The Association’s argument
does ndt set out challenged findings verbatim, nor doés it summarize
each challenged finding. The Association’s argument does ncit cite to
evidence in the record and does not presént-legai authority, other
than an occasional unexplained statute or ordinance citation.

As discussed above, an appellate court reviews a LUPA |
decision standing in the position of thé superior court. A challenge to
the sufficiency of the evidence is reviewed under the substantial
evidence standard. The evidence in the record, aﬁd the inferences
from such evidence, éré viewed in a light most favorable to the party
that prevailed in the highest fact-fi riding forum. Woods v. Kittitas |
County, supra, at 617, Y35; Benchmark Land Co. v. City of
Battleground, 146 Wn 2d 685, 694, 49-P.3d 860 (2002); Wenatchee
Sportsmen, supra, at 176. The parties entitled to the benefit of this
inference are the County, Staie Parks and WSDOT.

The Association has the i)urden of proof. The Supreme Court
has addressed the failure to present adequate assignments of error

- and argument when reviewing the adequacy of the evidence. In
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Matter of Estate of Lint. 135 Wn.2d 518, 531-532, 957 P.2d 755
(1998), the Court held:

As a general principle, an appellant's brief is insufficient if it
merely contains a recitation of the facts in the light most
‘favorable to the appellant-even ifit contains a sprinkling of
citations to the record throughout the factual recitation. It is
incumbent on counsel to present the court with argument as
to why specific findings of the trial court are not supported by
the evidence and to cite to the record to ‘support that
argument. See RAP 10 3 For the most part counsel has not
donethis:. S ST

Strict adherence to'the aforementioned rule is not merely a
technical nicety. Rather, the rule recognizes that in most
‘cases, like the instant, there is more than ‘one version of the
facts. If we were to ignore the rule requiring counsel to direct
argument to'specific findings-of fact which are assailed and
to cite to relevant parts of the record as support for that
argument; ‘wewould-be assuming an:obligation: torcomb the
record with a view toward constructing arguments for
cotinsel as'to'what findings-are to be‘assailed and why the
evidence does not support these ﬂndlngs ThlS we will not
and should not'do. '

The -Association has failed to provide citations to the record,
meaningful argument, or any other analytical framework by which this
GO‘Urt” could’ review the record and é’oncﬁlude that the there is
insufficient evidence ‘to persuade a reasonable person” that the
County's findings are true. The Association has not met its burden of

proof under LUPA.

RESPONDENT'S BRIEF BY DOUGLAS COUNTY - 42



E. The Declaratory Judgment Action Was Properly Dismissed

The superior court dismissed the Association’s declaratory
judgment action challenging the constitutionality of the County’s
comprehensive plan, development regulations and issuance of the
perfnits to State Parks. The superior court held that the Association
failed to prove the Association had standing to bring a dec:laratory~
judgment, failed to identify and prove the eXistence of ényu“statut_ory
right ,ex‘pressly provided” to the Association, failed to prove that any
"‘police, sanitary and other regulation” of the County conflicted with
general law; énd.failed to prove constitutional invalidity beyond a'
reasonable doubt. 82400-2, Vpl. 43, CP 8374-8378, Order and
Judgment Dismissing Peﬁtion/Complaint. | |

" As in their case before the superior court, the Assodiation 'does
not cite to the record to support their‘declarat,ory judgment action. |
' 'Further; 'the Aséociation does not submit any legal basis for reversing
the decision of the ‘'superior court, nor does the Associétion submit
any argument specifically supporting the declaratbry relief requested.

1. The County’s Comprehensivé Plan, Development

Regulations and Action Cannot Be Challenged
- Using a Declaratory Judgment Action

The GMA is part of the statutory scheme of land use planning

laws adopted by the Legislature. The requirements of the GMA are
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not constitutionally:mandated. The Supreme Court has made clear
that local government decisions-under thé GMA are presumed valid
and the GMA is not to be liberally construed to invalidate local
actions. Thurston County V. Wéstem Washington Growth
Management Hearings Board, 164 Wn.2d 329, 342, 190 P.2d 38
-(2-008); Woods v. Kittitas County, éupra, fa’; 614, § 28; Wenalchee
- Sportsmen, supré,:»:at‘-"1<8'2;-' Skagit Surveyors & Eng’rs, LLC"v. Friends
of Skagit Valley, 135 Wn.2d 542, 958 P.2d-962 (1998).

The Association seeks declaratory judgment relief as a means

- of circumventing the' long-expired limitation on-initiating: GMHB review

of the County’s 'c:halléh’ged- .comprehensive plan and development
regulations. C'hallehges’"mustl*‘ be brought-within :60 -days after the
County's publication of . notice * of" the éddptedv plans and/or
development regulations. RCW 36‘.70A.290(2).

Challenges to the County’'s: comprehensive plan and
. development ‘regulations are within:the - exclusive jurisdiction of the
GMHBs.  Woods v. Kittita§ County, supra, at 614-615, §1 29. When
no timely challenge is filed with the GMHB, the County's
comprehensive plan and development regulatiohs are presumed
valid and entitied to finality. Thursfon County v. Westem Washington

Growth Management Hearings Board, supra, at 344. Therefore,
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GMA comprehensive plans and development regulations that have
~ not been properly challenged through review by the GMHB are valid
enactments of local government under the GMA and under the
general laws of the State of Washington. |

Even if the Association could meet all requirements necessary
to pursue a' declératory judgment actidn, the Association cannot use:
the guise of a c onstitutional challenge _fo challenge the County's
comprehensive plan and development regulations. Woods v. Kittitas
County, supra, at 614, 129.

In.thé Appéllant’s Opening Brief, the Association argues for
the first time that it is not barred by the 60 day limitation of RCW -
36.70A.290(2). The Association bases its argument upon
justici'ability and ri‘peness. This issue was not raised or argued
before the GMHB or the superior cburt. .lssues not raised before an
agency may not be subsequently raised during an APA appeal.
RCW 34.05.554. An appéllate court may refuse to revjew claims of
error not raised in the trial court. RAP 2.5(a).

Eveﬁ if this argument could properly be made on appeal, the
Associatién’s reliance upon the two cases cited as SUpbort for its
argument is misplaced. The two céses are clearly distinguishable

from this case.
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In Firszf United Methodist Church of Seattle v. Hearing
Examinér, 1_29 Wn.2d 238, 916 P.2d 374 (1996), the church
challenged its nomination as a landmark designation under
Seattle’s city code. The church asserted that the nomination
unconstitutionally infrihged upon the free exercise of religion by
réstricting its use of the property. - The Supreme Court held that
- ther_'é” Wasvf'a‘-'justiciéble' ‘controversy 'because;. even: though the
actual landmark-designation had not been issued, the: nomination
did restrict use of the property .and, therefore, -affécted the
“substantive rights:of the church.

In Asarco, Inc. v. Department of Ecology, 145 Wn.2d 750, 43
P.3d: 471 (2007), Ecology identified Asarco as a “potentially liable
person” under the Model Toxics Control Act;” RCW: Chapter
70.1-'05"D. No final determination of liability was yet made. Asarco
asserted an “as applied’ challenge to the constitutionality of the
" Model' Toxics' Control Act.. TheSupreme Court held: that the
controversy was not ripe and that, without the specifics of a final
liability determinétion, any decision resulting from litigation would
be advisory.

Béth cases cited by the Association involve direct

governmental actions against property owners directly affecting the
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owner's property rights. The challenge by the Association in this
case involves the constitutionality of the County’s comprehensive
plan and development regulations, as adopted and as applied to
adjacent property owners. There is no direct County action against
the Association or the properties of its members or the individual
appellants.

The ability of adjacent landowners to challenge éite-speciﬁc
land use decisions was clearly addressed in Woods v. Kittitas
County, at 616, {[32:

An adjacent property owner must challenge a Ioéal
jurisdiction's site-specific decisions by filing a LUPA
petition in superior court. But a challenge to a site-
specific land use decision can be only for violations of
the comprehensive plan and/or development
regulations, but not violations of the GMA.

The Association’s challenge to the County’s comprehensi\)e
plan, development regulations and actions cannot be brought under
the guise of a declaratory judgment action. The superior court's

dismissal of the Association’s declaratory judgment action should

be affirmed. There was no error.
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F. The County is Entitled to an
Award of Attorney’s Fees and Costs

The County is entitled to an award of reasonable attorney’s
fees and costs based dpon successfully defending this appeal.

RCW 4.84.370 provides as follows:

(1) Notwnthstandmg any other prowsnons of this
chapter, reasonable attorneys' fees:and costs shall
be awarded to the prevailing party or substantially
‘prevailing party on:appeal:before:the court of
appeals or the supreme court of a decision by a

- county, city, or'town-to issue; condition, or deny a
development permit involving a site-specific
rezone, zoning, plat, conditional use, variance,
shoreline permit, building permit, site plan, or similar
land use-approval or-decision . . . . '

“(2) ln'vadditi'on=--to the .pré\iailihg:party under subsection
) "df"th’i’s“'s“éc’tibh';:‘“-the’EC't')'u.nty;fchity, or town whose
-decision‘ison: ap"pe‘al is:considered a prevailing
party if its demsmn is upheld at superior court
and on'appeal.
(Emphasis added)
The County req‘u‘e’éts that this Court award the County

reasonable atto‘rney’s'fe'és and costs pursuant to RCW 4.84.370.

V. CONCLUSION

The Recreational Overlay permit and Site Plan Development
permit issued to State Parks authorizing the construction of the Rocky

Reach Trail constituted a “project permit application.”

RESPONDENT'S BRIEF BY DOUGLAS COUNTY - 48



" No error of law was committed by the County and the County’s
land use decision was sdpported by substantial evidence. The
permits were properly issued by the County.

The Eastern Washington Growth Management Heari_ngs
Board lacked subjéct matter jurisdiction over the Association’s
petition for review and did not commit an error of law. The superior
court properly affirmed the decisions of the County and the GMHB. |

These decisions made below should be affirmed and the
'County should be awarded reasonable attorney’s fees and costs.

Respectfully submitted this " day of April, 2009,

Ste%en M. Clem, WSBA #7466

Prosecuting Attorney
For Respondent Douglas County
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Appendix A -

Appendix B -

f\ppendix C-

V1. INDEX TO APPENDICES

Board of County Commissioners Resolution TLS-08-
09B, with incorporated attachments (March 25, _
2008); 82399-5, Vol. |, CP 2-36, Petition for Review,

Exhibit A.

Letter from WSDOT to Douglas County (March 22.
2006);- 82400-2, CP 1698, Vol. 10, CD Copy of

- Record, Bates stamp 5

Memorandum Re: Rocky Reach Trall - thlgatlon

- -Chrondlogy; with:" Exhibits: - (February ; 26, 2008);

82400-2, CP 6520, Vol. 34, CD Copy of Record,
Bates: s’tamp;f4'814'-'4898. '

 Exhibit 1~ Douglas County Hearing '

Examiner, Notice of Action, Permit SP 87,

“SHoreline Substantial Development Permit

(January 14, 2004), Bates stamp 4818-4826. -

i ~ Shorelines Hearings Board, SHB
. McNeal, et al., v. Douglas County,

et al Flndlngs of Fact, Conclusions of Law,
" and-Order and Order on Reconsideration

(March 4, 2005), Bates stamp 4827-4855.

Exhibit 3 — Douglas County Superior Court,
No. 04-2-00045-6, McNeal, et al., v. Douglas
County, et al., Court’s Decision-on LUPA
Appeal (August 2, 2005), Bates stamp 4856- .
4861.

Exhibit 4 — Douglas County Superior Court,
No. 05-2-00121-3, Feil, et al., v. State of
Washington Shorelines Hearings Board, et al.,
Order (September 13, 2005), Bates stamp
4862-4864.

Exhibit & - Douglas County Superior Court,
No. 04-2-00045-6, McNeal, et al., v. Douglas
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County, €t al., Order Reversing/Remanding
Land Use Decision (September 13, 2005),
Bates stamp 4865-4869. -

Exhibit 6 - Douglas County Hearing
Examiner, Permits RO-06-01 and SPD 06-02,
" Findings of Fact, Conclusions of Law,
Decision and Conditions of Approval
(November 3, 2006), Bates stamp 4870-4883.

Exhibit 7 — Eastern Washington Growth

- Management Hearings Board, Case No. 06-1-
0012, Feil, et al., v. Douglas County, et al.,
Order on Motion to Dismiss (February 16,
2007), Bates stamp 4884-4889.

Exhibit 8 — Douglas County Superior Court, .
No. 07-2-00100-7, Feil, et al., v. Eastern
Washington Growth Management Hearings
Board, et al., Decision of the Court (July 31,
2007), Bates stamp 4890.

Exhibit 9 - Douglas County Superior Court,
No. 06-2-00410-5, Feil, et al., v. Douglas
County, et al., Decision of the Court (July 31,
2007) and Decision on Reconsideration
(September 13, 2007) Bates stamp 4891-
4898
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BOARD OF COUNTY COMMISSIONERS
DOUGLAS COUNTY, WASHINGTON

Resolution No TLS-08-09B

Resolution Approvrng the Rocky ) A ,
Reach Trail Extension . ) LAND SERVICES
RO-06-01 and SPD 06-02 )

Notice of Hearing. Resolutlon No TLS-08- 09A.

WHEREAS, the apphcatrons were prevrously consrdered at a public hearing before, and
approved by, the Dougtas County Hearing Examiner. Upon appeal under the Land Use
Petition Act (RCW. Chapter 37.70C), the Superior Court in and for Douglas County directed
that the Douglas County Board of Commlssmners take ﬂnal action on the proposal; and

WHEREAS; notrce of Al pubhj

ar_lngs and(oubhc meetings on this matter have been
published accordlng to‘law. - A

BE IT RESOLVED, that the Board of County Commlssmners hereby adopts the Findings of
Fact and Conclusions established by the: Douglas_ County Hearing Examiner in his decision
dated November 3; 2006, entering those:findings and conclusions into the record as their
own and incorporating them-in this.resolution by this reference as though fully set forth

herein.

BE IT FURTHER RESOLVED, that the Board of County Commlssmners hereby adopts the -
Findings of Fact set. forth in, Attachment A

BEIT FURTHER RESOLVED th e de CISIOH of the Douglas County Hearing Examiner is
affirmed and the Rocky Reach Trail 'Extensmn (RO 06-01 and SPD-06-02) is APPROVED
subject to the Conditions' of Approval set'forth in Attachment B and the Hearing Examiners
decision dated Noveniber 3, 2006. :

This resolution shall be effective immediately. , _
Dated this 25" day of March 2008 in East Wenatchee, Washington.

BOARD OF COUNTY COMMISSIONERS
DOUGLAS COUNTY, WASHINGTON

/T/ré’/’_-
4

Darte Keane, Vicé Chair ————— °

7 /7’ ;/’Z/{r/ Qfgy/%

Dayna Prewitt Mary Hunt, I\ﬁ&/mber
Clerk of the Board ‘
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ATTACHMENT A

Findings of Fact:

1.

The Rocky Reach Trail was proposed as a multi-modal non-motorized
transportation facility and will constitute additional transportation infrastructure
within Douglas County providing linkage among Rocky Reach Dam, Lincoln
Rock State Park, the Bakers Flat industrial area, the Apple Capital Loop Trial,
SR 2/97, and the residential and commercial areas within the Wenatchee Valley.
The Rocky Reach Trail will be constructed on public property owned by the
Washington State Department of Transportation and Chelan County Public Utility
District No. 1.

The property owned by the Washington State Department of Transportation was’
acquired in the 1950’s as highway right-of-way and has not yet been developed
as a transportation infrastructure. The property remains highway right-of-way.
Portions of the right-of-way continue to be used as orchards under lease’
agreements with adjacent property owners. _
The property owned by Chelan County Public Utility District No. 1 was acquired
as a result of the construction, ownership and operation of Rock Island Dam and
Rocky Reach Dam and is adjacent to the Columbia River. The property includes
property within or adjacent to the Rocky Reach Dam project. ‘

Douglas County does not review or require permits for transportation facilities
under the Douglas County Code, even though such facilities may also be used
for recreation. ' o
All transportation facilities have a recreational component because they are used
by pedestrians, bicyclists, and pleasure motorists.

The Washington State Department of Transportation could develop the
proposed Rocky Reach Trail corridor as a state highway without obtaining any
permits under the Douglas County Code, even though such state highway may
be used by pedestrians, bicyclists and pleasure motorists. '

The Rocky Reach Trail is a transportation facility, even though the Rocky Reach
Trail will be used for recreation, as well as for transportation. :

Douglas County has a long history of issuing Recreational Overlay District
permits for site specific developments and all such permits have been reviewed,

-approved, conditioned and granted by the Hearing Examiner since the

establishment of the office of the Hearing Examiner in 1993.

10.The Board has received this matter as a result of the remand issued by the

Douglas County Superior Court and the Court’s decision holding that the Hearing
Examiner does not have authority to issue a Recreational Overlay District permit

because it is a legislative action.

11.The Board of County Commissioners is hearing this ‘Recreation Oveflay permit

because the Parks’ application was remanded to the Board by the Douglas

‘County Superior Court.

12.The Recreational Overlay District, as applied to the application of Parks, is a site

specific development permit limited to the subject property and the proposed use
for a non-motorized muiti-modal transportation facility - the Rocky Reach Trail.
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13.The proposal before the Board is a permit, or as interpreted by the Superior
Court an amendment to the development regulations. Permits and amendments
to development regulations are not comprehensive plan amendments and are
not subject to the timing limitations of RCW 36.70A.130(2).

14.The envrronmental review, analysrs and determination required by the State
Environmental Pollcy Act (SEPA) has been completed by Parks as the lead
‘agency havmg jurisdiction and has been reviewed and affi rmed by the
Shorelines Heanngs Board 'in McNeal, et al. vs. Douglas County, et al., No 04-

- 002, and by the Douglas County Supenor Court in McNeal, et al., vs. Douglas

County, et al, No 04-2- 00045 6 and Feil, et al. vs. State of Washington, et al.,
No. 05-2- 00121 -3
15.The Shorelines Hearings Board, in McNeal, et al. vs. Douglas County, et al No
- 04- 002 |ssued its Fmdlngs of Fact, Conclusions of Law, Order and Order on
Reconsrderatron on March 4, 2005 holdrng that.the. proposed trail was consistent
‘with the Shoreline Management Act.and the. County's Shoreline:Master Program
" and that a 'Stibstantial D slopme tPermrt for the trail was proper.

16. The decision of the Shorell " nngs Board was, afflrmed by the: ‘Douglas
County’ Supenor olirt on September 13 2005, in Fell et al.vs. State of
Washlngton et al., No 05 24 -00121-3, . . .

17.0n September 13, 2005 the ,ouglas County Superror Court in. McNeal etal,

Vs. Doug/as County, et al., No; 04-2- 00045-6,. held that no further review is
necessary under SEPA unless changes are made to the trail prolect that would
result’in’ significant adverse environmental impacts. e

. 18. The Eastern Washlngton_Growth Management: Heanngs Board rssued a decision

;_srgnatlon granted to Parks
permrt appllcatlon and

was affirmed by the Douglas County Supenor Court on July 31 2007, in Fell, et

al. vs. Eastem ‘Washington.Growth Management Heanngs Board et al., No. 07-

2- 00100 7.,

: pplied for a Recreatlon Overlay permlt for the Rocky Reach Trail

pursuant to an order of the Douglas County Superior Court that “Parks apply for
and obtain Permrts as. may be. requrred by:the Douglas-County Cede” and, in the
view of the Board and the Douglas County Land Services Director, a
Recreational Overlay permit is not required under the Douglas County Code for
this transportation facility. ,

21.The Board of County Commrssroners in sprte of its dlsagreement with the
characterization of Park's Recreational Overlay permit as a rezone, has reviewed
the entire record of the proposed project, including:decisionsof the Shorelines
Hearirgs Board, the Eastern Washington Growth Management Hearings Board,
and the Douglas County Superior Court, has received written and oral comments
from the applicant, the opponents of the project, and the general public, and has
considered the proposed project in light of all the information received, the
policies of the Greater East Wenatchee Area Comprehensive Plan, the County’s
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Shoreline Master Plan and related shorelines planning documents, and the
requirements of the Douglas County Code.

22.A multi-modal non-motorized trail from Odabashian Bridge to Lincoln Rock State
Park is addressed in the Greater East Wenatchee Area Comprehensive Plan
adopted in 1996 and in the Shoreline Design Area Plan adopted in 1992 and
also adopted in 1996 as a chapter of the Greater East Wenatchee Area
Comprehensive Plan.

23.RCW.36.70B.030 states in part that “Fundamental land use planning choices
made in adopted comprehensive plans and development regulations shall serve
as the foundation for project review.” In its statement of intent for RCW
36.70B.030 the state legislature declares that “...planning choices made in

. applicable regulations or plans...should not be reanalyzed during project

-~ permitting."

24. Parks has complied with all requirements of the Douglas County Code.

25.The Board of County Commissioners finds that conditions placed upon the
Recreational Overlay permit sought by Parks, as imposed by the decisions of the
Hearing Examiner and as included in the application filed by Parks, mitigate
impacts on adjacent agricultural lands, uses and practices, and that the Rocky
Reach Trail and adjacent agricultural uses and practices are compatible.

26. The application for a Recreational Overlay permit shall be granted. Such permit
is a site specific development permit for the Rocky Reach Trail and shall confer
no other rights of development to any other persons. No amendment of the
Greater East Wenatchee Area Comprehensive Plan or any other plan adopted
under the Growth Management Act, the Shoreline Master Program or any other
plan adopted under the Shoreline Management Act, or the Douglas County
Code, is caused or required by the granting of this Recreational Overlay permit.
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. ‘Attachment B :
- Conditions oprpr'ovai
All Conditions of 'A‘ppr_,oval sh_'all,;apply to the applicant, arid-the applicant's heirs,

successors in interest and assigns.

. A buffer less than that proposed in the application is'aceeptable without an

_ alternative vegetated buffer in those instances where thers is agreerment between
DOT as lessor; WA State Parks'as a lessee: and-an adjacefit orchardist as a

lessee. The.agreement shall-acknowledge that a conflict between ‘the ‘agricultural

use and the trail use is not.created as-a result.of the modified biffer:

w

. TWO years after the Rocky Reach Trail has been opened for use; the Douglas

- County Hearing Examiner shall hold a public hearing to review arid consider the
effectiveness of the mitigation measures:required by:this:approval: The review shall
b cordance.withithe procedures:in placeat thatiima ahd shall
~ determiine whether or not the mitigation measures should be ‘modified:
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Douglas County Hearing Exarfiiner . Noy 13 2105

Andrew L. Kottkamp, Hearing Examiner

IN THE MATTER OF

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension

oy 0 6 2008

KLAUSER :
FINDINGS OF FACTOVEE roy St. JAY

CONCLUSIONS OF LAw,ame WA
DECISION AND _
CONDITIONS OF APPROVAL

N N e’ e

THIS MATTER having come on for heanng in front of the Douglas County Hearng
Examiner on September 12, 2006, the Hearing Examiner having taken evidence hereby
submits the following Findings of Fact, Conclusions of Law, Decision and Conditions of

Approval as follows:

1.1

12

13.

1.4

1.5

I. INTRODUCTION / PROCEDURAL DEVELOPMENTS

‘This is an application submitted by the Washington State Parks and Recreation

Commuission for the construction a public, multi-modal trail facility that will follow
generally north-south oriented eastern shore of the Columbia River starting from the
Odabashian Bridge and continuing approximately 5.1 miles north to Lincoln Rock
State Park within Washington State Department of Transportation right-of-way and
' pr0pcrty owned by the Chelan County Public Utility District Number 1.

On January 1-2, 2004, the Douglas County Hearing Examiner approved a shorelinc
substantial development permit for this proposed Rocky Reach Trail Extension. The
approval identified that the proposed project was consistent with the Shoreline
Management Act, the Douglas County Shoreline Master Program and the Shorcline

Design Area Plan

This decision was appealed to the State Shoreline Hearings Board on January 26,
2004. Additionally, a separate appeal was filed in Douglas County Sup(,nor Coun
under the Land Use Petition Act on January 26, 2004.

On March 4, 2005, the State Shorehne Hcarings Board affirmed the decision of the
Douglas County Hearing Examiner. , .

The State Shoreline Hearings Board decision was then appealed to the Douglas
County Supenor Court. '

‘RO-06-01 and SPD 06 02
Rocky Reach Trail Exiension
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1.6

1.7
1.8

19

1.10

112

1.13
1.14

1.15

On September 13, 2005, Db’jﬁgl'a's County Superior Court affirmed the Shoreline
Heanings Board decision and ruled on the Land Use Petition Action appeal, directing
the Washington State Parks and Recreation Commission to apply for and obtain land
use permits as may be required by the Douglas County Code.

On or about March 23, 2006, the Washington State Parks and Recreation Commission
filed a land development permit application for a recreational overlay designation for
property covered by the Rocky Reach Trail Extension. :

An open record public hearing on this application-was held on September 12, 2006.

Atthis-heanng, the Heanng Exammer took testimony and admitted exhibits into the

record.

In lien of direct cross-examination by Mr. Jack Feil’s attomey against the applicant
-and:Douglas County Transportation and‘l:and Services personnel, Mr. Feil’s attomey

agreed to-submut wrtten questions to the-applicant and to Douglas County
Transportation and Land Services personnel on:or'before September 20, 2006.

The Hearing Examiner ordered that the responses to those questions must be provided

by Scptcmber 29, 2006.

The Heann g Examiner believes that he'made it very:clear that no additional public
comment or testimony would be admtted. dunng thxs interim period.

The Hcarmg Examlner further ordered that his decxsnon would be made by
October 13, 2006. : :

Unfortunately, additional public comments were received in violation of this order
apparently.due to confusion in mterprctatlon of the Hearing Examiner’s oral ruling at

the September 12, 2006, hearing.

In order to clanfy the record and to admit inte'the record these public comments that

* were submitted after September 12, 2006, but before September 29 2006, the

Heaning Examiner issued an order dated Octobcr 11, 2006. -

In that order, the Heanng Examine'r is very clear that no public comment from

Mr. Feil or any other member of the public submitted after September 29, 2006,
would be admitted into the record. The Hearing Examiner opened the public record
from September 29, 2006, through October 20, 2006, for the sole purpose of allowing
the applicant to provide any additional rebuttal evidence that they may wish to

submuit.

RO-06-01 and SPD 06 02
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1.16

1.17

1.18

1.19

21

2.2

The Heaning Exahiner further ordered that at 5:00 p.m. on October 20, 2006, the
public record in this matter would close.

The Hearing Examiner made it very clear and ordered that all documents submitted
by Mr. Feil, by members of the public and by attorneys in this matter up to .
September 29, 2006, would be included as a part of the record.

The Hearing Examiner further ordered, and made it very clear, that the reopening of
the record from September 29, 2006, throngh October 20, 2006, was for the sole and

_limited purpose of allowing the applicant to provide rebuttal evidence, should they so

desire. The record was not reopened for additional public comment, or argumcnt

Finally, the Hearing Examiner ordered that his decision would be made on or before
November 3, 2006.

II. ITEMS IN THE RECORD

At the open record pﬁb]ic hearing on September 12 2006, the- Hearing Examiner

~ admitted the entire Planning Staff file for this matter into the record as it existed up to

September 12, 2006.

2.1.1

To be very clear, Douglas County Transportation and Land SCI’VICCS compiled
a list of public comments received since September 6, 2006, which were
compiled by memorandum dated September 6, 2006, and a second
memorandum dated September 12, 2006, all of the items listed within both
memorandums are included n the public record.

Addxt:onally, the Hearing Exammer heard testimony from the following mdnnduals

221

222

223

224
225
226
227
228"
229
2.2.10
2.2.11
2212

2213

2214
2215

Mark Gillespie, of the Washington State Parks
Bill Frazier, Eastern Region Park Manager and Project Coordinator

Jon Ives, of Jones & Stokes, identified as the authorized agent in apphutmn
matenals and the environmental consultant
Nina Villalobos, of Wenatchee

David Zamora, of Wenatchee-

Dr. Walter Newman, of Wenatchee

Karen Russell, of East Wenatchee

Robert Parlette, of Wenatchee

Andy Dappen, of Wenatchee

Allison Haug, of Wenatchee

Doug Pauley, of Wenaichee

David Steipe, of Wenatchee

Mary Cook, of Wenatchee

Steve Godfrey, of Cashmere

Mike Zanol, of East Wenatchee

RO-06-01 and SPD 06-02
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23

2.2:16 Bntmey Moline, of Wenatchee
2.2.17 Jon Tontz, of East' Wenatchee
2.2.18 Blane Smith, of Monitor

2.2.19 Bruce Smith, of Wenatchee

2.2.20 Brtt Dudek, of East Wenatchee
2.2.21 Bob Strutzel, of Monitor

2.2.22 Larry Letts, of East Wenatchee
2.2.23 Shannon Huehn, of East Wenatchee
2.2.24 Jack Feil, of East Wenatchee
2.2.25 chk Feil, of East Wenatchee

Addmonally, after the September 12, 2006, meeting, during the period where the

public record was kept open, the foHowmg additional comments were received:

23.1 Letter from attorneys Robert Rowley and James Klauser, co-counsel for Jack
and Delaphini Feil, which contained questions directed to Curtis Liliquist of
" Douglas County Transportation and Land Services and questions directed to
Mark Gillespie of Washington Parks and Recreation Commission
23.2 - Letter from James Kiatiser dated September 21, 2006, with enclosures which
© are'niow included intd the' publlc record |
23.3 September 29, 2006, letter’ from attorney James Klauser to the Hearing
- Examiner with attachmerits xncludmg a letter signed by 34 individuals
2.3.4 ‘Email from Jim Klauser to Andrew Kottkamp dated September 29, 2006
23.5 Letter'dated September 29, 2006, from Mark Gillespie to Mark Kulaas
23:6 . September 29, 2006, letter from ‘Mark Gillespie to Robert Rowley and James
- Kilauser with attachments. “All attachments to that letter are admitted into the
record which include Washmgton Parks and Recreation Commission
C responses to questlons dire¢ted 10" Mark Glllespxe by Mr. Feil’s attomeys
237 September 29, 2006 letter With attachments from Mark Gillespie to Andrew
Kottkamp, Douglas County Heanng Examiner. Those attachments include a
Septembier 29, 2006, memorandum from Jonathan Ives of Jones & Stokes to
Mark Gillespie (15 pages) w1th attachments including a color photograph with
zoning districts overlayed attachment 1 which includes transcript of
proceedings of hednng before the Shorelme Heanings Board on SHB Cause
No. 04-002, transcnpt’ of’ proceedmgs of September 12, 2006, open record
public hearing ori* permit RO-06-01 which is the subjcct of this decision., and
under attachitient 3 miiscellanéots land leases and “rental agreements,’ undu
attachment 4, Rocky Reach Hydroelectric Project FERC No. 2145-060

settlement agreement
2.3.8  September 29, 2006, letter from Gleri DeVnes to Andrew Kottkamp with

attachments:
(a) September 29, 2006, letter from Mark Gillespie to Robert Rowley and

James Klauser with attachment

RO-06-01 and SPD 06.02
Rocky Reach Trail Extension
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2.4

(b)
(©)
(d)
(e)
6
(8)

~ (h)
(®)

0)
(k)
)
(m)

o
(0)
®)
@
@

(s)
(®

(u)

September 20, 2006, fax from Robert Rowley and James Klauser with
questions from Jack Feil to Curtis Lillquist and Mark Gillespie
September 20, 2006, letter from Jack Feil to Andrew Kottkamp

Article, “State parks consider corporate sponsors”

September 18, 2006, letter from Freeman Keller to Curtis Lillquist
September 22, 2006, fax from James Klauser to Curtis Lillquist and
Andrew Kottkamp with September 21, 2006, letter with attachments
September 21, 2006, letter from James Klauser to Andrew Kottkamp
with attachments

September 25, 2006, letter from Bruce Smith to Andrew Kottkamp
September 27, 2006, emails from Chip and Paige Balling to Curtis
Lillquist, Glen DeVries and Stephen Neuenschwander

September 22, 2006, letter from Mark Gillespie to Mark Kulaas with

attachments
November 23, 2004, Transcript of Proceedings, Day Two, SHB No.

. 04-002, filed May 20, 2005

November 22, 2004, Transcript of Proceedings, Day One SHB No. 04-
002, filed May 20, 2005

September 28, 2006, email from Susan Frieberg to Stephen
Neuenschwander with attached September 28, 2006, letter to Andrew
Kottkamp via email to Curtis Lillquist

September 27, 2006, email from Drew and Cathy Gaylord to Curtis

Lillquist
September- 27, 2006 email from Chip and Paige Balling to Cums'

Lillquist

September 21, 2006, email from Vicky Cibicki to Curtis Lillquist
September 20, 2006, email from Andrew Kahn to Curtis Lillquist
September 19, 2006, email from Eliot Tina to Curtis Lillquist

Draft “Rocky Reach Tratl Orchard Impacts™

Draft “Lease Agreement” between Washmgton State Parks and’
Recreation Commission and Washington State Department. of
Transportation : - '
Draft “Trail Lease™ between Washington ' State Parks and Recreation
Commission and Washington State Department of Transportation

2.3.9 September 29, 2006, letter from Glen DeVries to Andrew Kottkamp
2.3.10 October 6, 2006, letter from AAG Karolyn Klohe to Andrew Kottkamy
2.3.11 October 18, 2006, letter from Mark Gillespie to Andrew Kottkamp

The following items were received after September 29, 2006, and are not part of the

record:

2.4.1 October 3, 2006, letter from attorneys Rowley and Klauser.

R0O-06-01 and SPD 06 02
Rocky Reach Trail Exiension
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3.1

32

33

34

3.5

3.6

37

- 2.4.2  October 19, 2006, letter from attorneys Row]cy and Klauser to the learing

Examiner, Mark GIHCSPIB and Mark Kiilaas.
ITI. FINDINGS OF FACT

The applicant is the Washington State Parks and Recreation Commission. Property

-owners signing  ‘the application are the Washington State Department of

Transportation and Chelan County Public Utility District #1.

‘General Description:' “An application submitted by the Washin gton State Parks and

Recreation Commuission for the construction of a public, multi-modal trail facility that
serves both' transportation’ and recreation functions and will follow generally north-
southoriented’ eastern shore of ‘the ‘Columbia River starting from the Odabashian
Bridge and continuing north 5.1 miles to Lincoln Rock State Park within Washington
State ‘Department of Transportatiofi night-of-way and property owned by Chelan
County Public’ Utxlxty*stmct Number I.

The propcrty 18 ]ocated in a portion of Section 22, 15, 11, 10, and 2 within Township
23 Notth, Range 20 East; W.M:;-as well as Section 35 of Township 24 N., Range 20

‘East, W.M., Douglas County. The proposed Rocky Reach Trail would follow the
.generally North Soiith oriented eastern shore of the Columbia River, starting from the

Odabashian Bridge and continuing-North 5.1 miles to Lincoln Rock State Park.
Douglas County Assessor Numbers' for the subject property are 40400000001

23201510002, 23201120011, 2320]1200]0 and 23200210008.

RIRE

Thev subject-property is lo‘catod Withm th’e'Gre.a't‘cr East Wenatchee Planning Arca.

The Comipréhensive Plan Desngnatlon 1s Tounst Recreation Commercial, Residential
Low, Commercial Agncu]ture 5 acres, and Commermal Agncultural 10 acres.

The proposal is located in an area designated as Agricultural Resource, Critical Arcas
and Essential Pubhc Facilities by the' Grcater East chatchee Area Comprchumw

Plan.:

The subject property 1s located in the Tounst Recreation Commercial (C-TR),
Residential Low (R-L), Commercial Agriculture 5 acres (AC-5), and Commercial
Agricultural 10 acres (AC-10) zoning districts.  Trail systems are an outright
permitted use in the Tourist Recreation Commercial district. Recreational trml
systems are allowed in the Residential Low, Commercial Agriculture 5 and
Commercial Agriculture 10 districts via a Recreational Overlay District permit.

RO-06-01 and SPD 06 (02
Rocky Reach Trail Extension
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3.8

- 3.9

3.10

31

312 .

313

3.14

Chapter 2.13 of the Douglas County Code authorizes the Douglas County Hearing
Examiner to review and take action on applications to ‘create a recreational overlay

district.

On January 12, 2004 the Douglas County Hearings Examiner approved a shoreline
substantial development permit for the proposed Rocky Reach Trail Extension. The
shoreline permit decision was appealed to the State Shorelines Heanngs Board on
January 26, 2004. A separate appeal was files in Superior Court under the Land Use
Petition Act (LUPA) on January 26, 2004. On March 4, 2005, the State Shoreline
Hearings Board affirmed the decision by the Douglas County Hearings Examiner.
The State Shoreline Hearings Board decision was then appealed to the State Superior
Court. On September 13, 2005, the Superior Court affirmed the Shoreline Hearings
Board decision and ruled on the LUPA appeal, directing Washington State Parks and
Recreation Commission to apply for and obtain land use permits as may be required

by the Douglas County Code.

On August 1,2002, the U.S. Amy Corps of Engineers issued a Nationwide Permit 14
for a box culvert crossing at Station 66+60 (River Mile 470.5) on the Rocky Reach

Trail.

On January 30, 2003, the Washington State Department of Ecology issued a letter
waiving individual water quality certification requirements for the culvert crossing
subject to the Corps of Engineers jurisdiction under the Federal Clean Water Act.

On- Apnl 18, 2006, the Washington department of Fish and Wildlife issucd a
Hydraulic Project Approval (HPA) for bridge and culvert installation, native
revegetation and site restoration.

In Aprl, 2001 the Washington State Parks and Recreation Commuission, n
conjunction with the U.S. Department of Transportation Federal Highway
Admunistration and the Washington State Department of Transportation issucd a
National Environmental Policy Act Environmental Assessment for the proposed (rail
extension. After review and comment the U.S. Department of Transportation Federal
Highway Administration issued a Finding of No Significant Impact 1n November

2001.

A Biological Assessment was prepared for the proposed trail project m July 2000.
Concurrence letter were issued by the U.S. Fish and Wildlife Service on January 17,
2001 and the National Marine Fisheries Service on February 26, 2001. An addendum
to the biological Assessment was issued evaluating the project relative to the 2005 r¢

- designation of Critical Habitat, evolutionary significant unit and distinct poplll;l\ll()n

segment stock definitions.

RO-06-01 and SPD 06 02
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3.15

3.16

3.17

-3.18

3.19
'3.20
3.2]
3.22

3.23

3.24

The Greater East Wenatchee Area Co:mprchchéi-ve Plan identifics the necd and
roughly discloses a general alignment of a trail extending from the existing trail at
Odabashian Bridge north to Lincoln Rock State Park.

Policies contained within the Greater East Wenatchee Area Plan speak to trail -
recreation benefits, the provision of a balanced transportation system and a trail
system throughout the East Wenatchee area.

By policy, the Greater East Wenatchee Area plan places significant importance on the
protection of agricultural lands; establishes. that public policies should minimize
disruption of agricultural activity; and suggests that innovative techniques be utilized

" to-minimize impacts to agricultural lands of long term commercial significance.

- The" applicant has pr:Opo'sgd:_. a vancty pf Imleals_ﬁ“rzcs within the project design and

operation to address agricultural impacts. These include but are not limited to
enhanced setbacks, enhanced buffers in areas where enhbanced setbacks are not
possible, gates at both’ends on the agricultural area.which will be secured during-
important agricultiral operation periods, ‘additional fencing of agricultural |
infrastructure (i.e. pump houses), additional security by the applicant to minimize
impacts of the trail users on agricultural areas, and a plan to minimize noxious weeds
in'the trail. ' : ‘

Comments from reviewing agencies have been considered and addressed where
appropnate.

The Washingion State Parksand 'Re‘c'rc'atilt_)_n Commission is lead agency, responsible
for compliance with the State Environmental Policy Act, (SEPA).

The Washington State Parks and Recreation Commission published a determination
of Nonsignificance (DNS) and Adoption of Existing Environmental Document, on

November 19, 2001.

Public néti’télof fapp"l'iééation for this proposal and notice of the public hearing was
provided in conformance with Title 14 Douglas County Code.

Surrounding property owners were given the opportunity to comment on the proposal,
can request a copy of the decision,.and can appeal the decision subject 1o the
requirements outlined in DCC Title 14. .

Proper legal requirements were met and surrounding. property owners were given the
opportunity to comment on the proposal at a public hearing.

RO-06-01 and SPD 06 0.
Rocky Reach Trail Extension
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325

3.26

3.27

3.28

3.29

330

331

3.32

333

3.34

Section |18.46.080(B) authorizes the review authority to reduce the agricultural
setback to 60 feet with an enhanced altemative buffering method.

The subject property is located on the shoreline of the Columbia River and contains
wetland areas regulated under the provisions of chapter 19.18B Critical Areas-

Wetlands.

The trail comdor is not located within wetland boundaries and is located within
wetland buffers. Mitigation for impacts to wetland buffers were established at a ratio -
of 1:1 within the wetland management and mitigation provisions. '

Soil mapping from the USDA Natural Resource & Conservation Service indicate the
presence of steep and severe building soils on a portion of the subject propertics. A
Geotechnical Report, from Hong West & Associates, Inc., dated August 26, 1996 and
revised December 3, 1997 was submitted by the applicant. _

Section 19.18.035 establishes that public trail facilities may be authorized within
designated resource lands and cntical areas subject to the minimum standards of.the

Section.

Public and agency comments that were received were considered by the Hearing
Examiner in rendering this Decision and forming Conditions of 'Approval. :

The applxcant consxdered altemnative routes for a pedcstnan/blcycle trail between
Odabashian Bridge and Lincoln Rock State Park. One of these alternative routes

" would have involved acquiring lands i in private ownership and would have 1mpaucd

County designated critical areas. Private property owners on the alternative route
were not willing to sell their property or grant an easement for these ddditional lands

- required.

The Washingtbn State Parks and Recreation Commission will retain maintenance
control over the real property upon which the trail and setback areas are proposed to

be located.

A number of people testified alleging incompatibility between orchard activitics and
the presence of bicychists and pedestnans. However, the more convincing testimony
leaves the Hearing Examiner to find that orchard activities, pedestrians and bicyclists
can co-exist in the same proximity, just as they have for over 100 years.

The lands upon which the proposed recreational overlay district and site plan
development permit are proposed are lands owned by the public through the
Washington State Department of Transportation and through the Chelan PUID.

RO-06-01 and SPD 06 0
Rocky Reach Tral Extension
Page 9 of 14



335

336

3.37

3.38

Opening these public lands for public transportation and recreation activitics will

 benefit the public at large.

There was testimony, both oral and written, as to the potential adverse impacts upon
orchard activities. However, the Humng Examiner finds that these potential impacts
can be minimized and mitigated through conditions of approval. Further, the Hearmng
Examiner finds that agricultural uses can continue in the vicinity of this trail.upon

implementation of the Conditions of Approval.

At the open record-public hearing on September: 12, 2006, there was some tcxumony
as to the impacts the trail might bave on the presence of beehives used for pollination
of fruit trees. As indicated in the September 29, 2006, mermorandum from Jonathan
Ives to Mark Gx]]esple page 3, Mr. Ives indicates that Bill Frazier and Mark Gillespie
met w1th Bruce Smith, a local beekeeper, on September 18, 2006. During this
mcetmg Mr Smlth indicated that bees were kept.on site for an average of six weeks

'roughly between Apnl 1 to May 15 depending on weather conditions. During that
‘ penod only the last two weeks were of concern to Mr. Smith. Those two weeks are

the time whcn the bechives aretaken - from- their dxspersed orchard locations and

 reassembled en mass into the makeshlﬁ “bee yard” site. During that two-week period

the number of assembled hives can number between 4,000 to 5,000 hmves. These
hives are ultimately reloaded .on trucks. for, shipment to other locations. As a result of
this concern, the applicant is wxlhng to enter into a cooperative agreement with
Mr. Smith to consider the temporary closure of the affected section of the trail during

the peak bechive assembly periods, during this last: two-week period (14 calendar

days). The exact ime for this temporary closure would be determined in consultation
and in coordmanon w1th Mr..Smith. This mitigation measure would be in affect as
long as the commercial bee. yarding activities were considered a legal use in the
underlymg zoning district. If and. when bee yarding ceased to be a viable or legal
activity on that site then the agreement would be void,

There was testimony at the September .12, 2006, public hearing indicating that the
existence, of this trail would preclude the use ofhelicopters for acrial spraying.
However, the Heanng Examiner finds that Condition of Approval No. 10 for
Shoreline Substantial Development Permit No. 87 contained i in Decision SP 87 dated
January 12, 2004, provides orchardists with a large block of time duning the morming
hours during a three-month period to conduct aenial spraying and moisture removal
on orchards that will remain in the vicinity of the trail.

The proposed trail Will in its entirety, be located on public lands within the WSIH()T
owned right-of-way, on Chelan PUD lands and on Chelan PUD) lands where WSDO'T

“has use nghts. Current use of the WSDOT right-of-way and Chelan PUD lands lor

agncultural is allowed only through. year-by-year leases with adjacent landowners and
most of these leases have a 30-day termination clause.

RO-06-01 and SPD 06 02
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3.39

3.40

3.4]

342

343

3.44

. 345

4.1

4.2

Based on the testimony presented at the hearing and other written materials on filc it
is very clear to the Hearing Examiner that this proposed trail has significant
recreation uses, and would also serve as a transportation facili ty.

There was testimony at the open record public hearing of September 12, 2006, that
orchardists may not be able to receive insurance for their orcharding activities.
However, no competent evidence was supplied at the hearing to substantiate this

allegation.

The Hearing Examiner further finds that should orcharding activities occur on either
side of the proposed trail and outside of the buffer areas, that interpretive signs
located on the trail would serve an cducational purpose for the trail uscrs. The
education could include but not be limited to various aspects of farming and
oicharding practices, the potential risks associated with those practices and

_ appropriate precautions that trail users should take.

The Hearing Examiner finds that with the effective implementation of the Conditions
of Approval, that recreational and transportation uses of the Rocky Reach Trail
Extension can safely co-exist with neighboring orchard and farming, and -all other

~ agricultural activities.

At the open record public hearing on September 12, 2006, there was some testimony
that the trail and proposed vegetated buffers may create frost pockets potentially

causing fruit loss.

Approximately 9% of the proposed trail length will require a vegetated buffer. The
applicant, through mitigation measures related to trail design, can reduce the
likelihood of frost pocket formation along the trail in the vicinity of these vegetated

buffers. '

Any Conclusion of Law that is more cormrectly a Finding of Fact is hereby
incorporated as such by this reference. ‘ '

IV. CONCLUSIONS OF LAW'

The Hearing Examiner has authority to render this decisions for recreation overlay
districts and site plan development permits. :

As conditioned, the development will not adversely affect the general public, healih,

safery and general welfare.

RO-06-01 and SPD 06 2
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43

4.4

45

4.6

47

48

49

As conditioned, the project meets the goals and policies as st forth in the Greater
East Wenatchee Area Comprehen‘siye Plan.

. Based upon the letters of concurrence and permit approvals from federal and state

agencies this proposal is consistent with applicable federal and state laws and
regulations as conditioned.

As conditioned, potential impacts of the project ¢an be mitigated.

The application is consistent with the reqmrcments of DCC 19.18.035, relating to
trails and trail relatcd facilities.

'.Pubhc use and interests will be served by approval of this proposal which utilizes
pubhc lands for dn'ect use by thc public.

As condmoned thc proposal 1§ consistent with ™ Title 18 “Zoning”, Title 19

‘Envuonment and Title 20 “Development Standards” of the Douglas County Code.

Any Fmdmg «of Fact that is more correctly a Conclusxon of Law 1s hercby
mcorporated as such by this refcrence

V. DECISION

Based on the- above Findings:of Fact and Conc]ns;ons of Law, Permit Nos. RO-06-01 and
SPD 06-02 are hereby APPROVED subject to the followmg Conditions of Approval.

VI. CONDITIONS OF APPROVAL

CAlL Condmons of Approval shall apply to the applicant, and the applmant s heirs, successors
in interest and assi gns.

6.1

6.2

6.3

The project: shall proceed in substantial conformance with the plans and apphulmn
materials of file dated March 27, 2006 and hily 5, 2006 except as amended by the

conditions herein.

The applicant is responsible for compliance with all applicable local, state and federal
rules and regulations, and must obtain all appropriate permits and approvals.

The construction of the trail and associated facilities shall proceed in conformance
with the Geotechnical Report from Hong West & Associates, dated August 26, 1996
and revised on December 3, 1997.

RO-06-01 and SPI 06 07
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

Prior to construction, the application must contact the East Wenatchee Water District
to venfy that the trail location does not conflict with the existing water main casement

for the regional water main.

The applicant shall include pet waste disposal with the proposed trash receptacles.

The surface of the trail shall provide adequate support for a two axle emergency
vehicle weight of 18,000 pounds. .

No permanent structures shall be placed within the NESC Safety Zone of the 115kV
transrission lines. This zone is located 50 feet from both sides of the middle

conductor

The SPD permit shall remain valid after five years after the notice of action was
1ssued, provided that physical improvements consisterit with the permit have been
commenced within three years of the date of the notice of action.

The applicant shall comply with all ‘Conditions of Approval set forth in Shoreline
Permit 87, decision rendered January 12, 2004, except as modified herein.

' The applicant may enter into a cooperative agreement with beekeepers to consider the
. temporary closure of affected sections of the trail during peak beehive assembly

periods for a period of up to 14 calendar days. The exact times for these temporary
closures would be determined in consultation and coordination with affected
beekeepers. This mitigation measure remains in affect ag long as commercial bee
yarding activities are considered- a viable and legal use in the underlying zoning
district. If and when bee yarding activities cease to be a viable and/or legal activity
on these sites, then this condition shall have no further force or affect. The language
of the “cooperative agreement” shall be that which may be mutually agreed to
between the applicant and affected beekeepers. However, it should be very clear that
this condition is not mandatory on the applicant, but if a “cooperative agreement”
under reasonable terms can be reached, then it should be implemented. The apphcant
shall act in good faith in negotiating and implementing this “cooperative agreement.”

Informational signs shall be placed to wam and direct trail users to stay on the trail.
Boundary signs shall also be placed at strategic locations along the tratl and
response 1o landowner complaints that can be verified.

The applicant shall design this Rocky Reach Trail Extension with specific attention 1o
creaung an environment that will minimize the potential for frost pockets. For the
2,400 feet scheduled for buffer planting, the applicant shall perforrn an “on the
ground” analysis by the Washington State Parks and Recreation Commission,
working with a certified horticulturist, orchardists with property adjacent 1o the

RO-06-01 and SPD 06 07
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. proposed trail and' the trail designer io identify. the areas (based on topography
“building locations and other factors) of greatest potential for frost pockets and to take
reasonable steps to insure that the buffer is established to avoid the creation of fros
pockets while also achieving the buffcrmg requirements sct forth in Douglas County

 Code 18.46.080B.
VIL A'FI’EAL RIGIITS

The decision of the Hearing Examiner 1s final and conclusive unless an appeal is filed in

- accordance with Chapter 14.12'of the Douglas County Code. Appeals must be filed in the
Douglas County Superior Court and served on all necessary parties within twenty-one (21)
days after the above listed date of issuance of this notice of final decision, as determined
pursuant to RCW 36.70C.040. Persons that believe they are aggrieved by a dcmsnon of the
Hearing Exammcr are advxsed to consult thelr attomcy '

Dated this 3" day of November; 2006.

DOU AS, OUNTY HEARING EXAMINER

i
An&ew L. Kottkamf»

RO-06-01 and SPDH 06 02
Rocky Reach Trail Extension
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ATTY GEN FISH & WILDLIFE
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103/22/0§__03:47 FAX 360 586 3454

03722706 WED 14:06 FAX J80D ¢ 8527 AGD TPC
7— Washington State ‘
. Transportation Bulldin
W/ ’ Department of Transportation - 310 Maple Park Avenue s.g
Pouglas B. MacDonald P.D. Box 47300
Sacretary of Transportation Olympia, WA 88504-7300
360-705-7000

TTY: 1-800-833-5388
www.wsdotwa.gov

March 22, 2006

Mark D. Xulaas ,

Director of Land Services, Douglas County
140 19" Street NW, Suite A

East Wenatchee, WA 98802

SUBJECT: Washington Statc Parks Application for Recreational Overlay
Rocky Reach ' 4

Dear Mr. Kulaas:

This letier will confirm that the Washington State Department of Transportation
(WSDOT) is aware of the project proposed by Washington State Parks (Parks) to
construct a non-motorized trarisportation facility that will be partially located on WSDOT '
property in Douglas County. WSDOT is also aware that Douglas County is requiring

that Parks secure approval of a Recreational Overlay (RO) on WSDOT’s propeity as a
condition of moving forward with the project.

WSDOT hereby authorizes Parks to submit an application to Douglas County for the RO
based upon its understanding of the effects of such RO on WSDOT's property as outlined
in the Parks letter of November 22, 2005 and the Douglas County letter of November 29,

- 2005, encloscd herein as attachments A and B.
Sincergly,

Gerald L. Gallinger 7W

Director, Real Estate Services
(360) 705-7305

Attacliments



Steven M. Clem . |
Douglas County Prosecuting Attorney

~ Eric C. Biggar-" W.'Gordon Edgar  Justin Cafferty Nancy __\tyillrne Jenny A. Schlaman

Chief Deputy Debuty Deputy Adniinistrative Assistant Victim- Witress Coordmator '
MEMORANDUM

February 26, 2008

Re: Rocky Reach Trail - Litigation Chronology
To: Board of County Commissioners

From: Steven M. Clem, Prosecuting Attorney
Copy: Mark Kulaas, Land Services Director

the litigation lnvolvmg the Rocky Reach Trail. | have attached to this Memorandum the
decisions made by the Hearing Examiner, the Shorelines Hearings Board, the Eastern
Washington Growth Management Hearings Board and the Douglas County Superior

Court.

January 12 2004 Heanng Exammer Don Moos pressded over an administrative
hearing - December. 13,. .2003,.. issued--a Dec:s;on granting . Parks a Substantial
Development: -Permit’ under the Shcrellnes ‘Management . Act . for .a multl modal
. transportation facility and |mposed numerous: mitigation. condltlons on the permit. (See

Exh:blt 1)

January 2004 - A LUPA Petmon flled in the Douglas County Supenor Court under
McNeal, et al.,; vs. Douglas County, et al., No. 04-2-00045-6, appealing the Decision of
the Hearing Examiner and the SEPA review process. .

January 2004 A Petition for Review was filed with the Shorelines Hearlngs Board
under McNeal, et al. vs. Douglas County, et al., No 04-002,- appeallng the issuance of
the Substantial Development Permit under the Shorellnes Management Act and the

SEPA review process.

March 4, 2005 - The Shorelines Hearings Board issued 29 pages of Findings of Fact, -
Conclusions of Law, Order, and Order on Reconsideration after hearing multiple days of
testimony and argument in a de novo hearing. The Shorelines Hearings Board held that
the proposed trail was consistent with the Shoreline Management Act and the County's
Shoreline Master Program and that a Substantial Development Permit for the trail was
proper. The Shorelines Hearings Board also held that the SEPA review was adequate,
complied with law and that further environmental review was required under SEPA.

(See Exhibit 2)

P.0. Box 360 - Waterville, Washington 98858-0360 - (509) 745-8535 - Fax (509) 745-8670
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Memorandum

February 26, 2008

Re: Rocky Reach Trail - Litigation Chronology
Page 2 «

March 2005 - A Petition for Review was filed in the Douglas County ‘Superior Court
under Feil, et al. vs. State of Washington, et al., No. 05-2-00121-3, appealing the
decision of the Shorelines Hearings Board. :

. August 2, 2005 - Judge Hotchkiss issued a written opinion on the LUPA appeal
outlining a decision that Parks must apply for and obtain a Recreational Overlay or
Conditional Use Permit due to the recreational component of the trail. (See Exhibit 3)

September 13, 2005 - Judge John Hotchkiss entered the final Order in the appeal of
the Shorelines Hearings Board decision. Judge Hotchkiss affirmed the decision in all
respects - that SEPA review was.adequate and that no further SEPA review was
required, and that the proposed trail was consistent with the Shoreline Management Act
and the County’s Shoreline Master Program and that a Substantial Development Permit

for the trail was proper. (See Exhibit 4) :

September 13, 2005 - Simultaneously with entry of the Order in the appeal from the
Shorelines Hearings Board decision, Judge Hotchkiss entered his Order
Reversing/Remanding Land Use Decision in the LUPA case in accordance with his
earlier written decision. Judge Hotchkiss held that no further review is necessary under
SEPA unless changes are made to the trail project that would result in significant
adverse environmental impacts and further held that the proposed trail will serve both
transportation and recreation functions. Judge Hotchkiss reversed the Hearing
Examiner's decision that the proposed trail is not subject to permitting under the
Douglas County Code because it is a transportation facility. Judge Hotchkiss remanded
the case for Parks “to apply for and obtain Permits as may be required by the Douglas

County Code.” (See Exhibit 5)

October 17, 2005 - A Notice of Appeal was filed under Feéil, et al. vs. State of
Washington, et al., Case No. 245828-lll, Division 1lI of the Court of Appeals, seeking
" review of Judge Hotchkiss' final Order affirming the Shorelines Hearings Board
decision. The appellants subsequently abandoned this appeal and Judge Hotchkiss’

Order is final.

March. 23, 2006 - In compliance with Judge Hotchkiss’ LUPA decision, Parks filed an
application for a Recreational Overlay designation and Site Plan Development Permit

for the trail.

November 3, 2006 - Hearing Examiner Andrew Kottkamp presided over an
administrative hearing held September 12, 2006, and issued a Decision granting Parks
a Recreational Overlay designation and Site Plan Development Permit for the trail and
imposed numerous mitigation conditions on the permit. The Hearing Examiner found
that - the application was consistent with the Greater East Wenatchee Area
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February 26, 2008

Re: Rocky Reach Trail - Litigation Chronology
Page 3 :

Comprehensive Plan and the- Douglas County Code and that the potential rmpacts of
the trarl were:mitigated by the imposed condrtlons (See Exhrbrt 6)

November 20, 2006 - A LUPA Petition filed in the Douglas County Superior Court
under: Feil;-et al.,-vs. Douglas County, et al.,-No: 06-2-00410-5, appealing:the*Decision’
of the Hearing Examiner and requesting a Declaratory.ff‘Judgment that-the Hearing
Examiner was without jurisdiction to approve a Recreational Overlay.

- November 27,-2006 - A Petition for:Review was filed with the Growth. .Management
Hearings- Board-for :Eastern Washington .under Feil, et al.-vs: Doug/as County, et al.,
Case No-06-1-0012, appeallng the Heanng Examrners decr3|on as a vrolatron of the .

Growth Management Act

November 27 2006 Jack Ferl and others submltted a‘ Request for: Actron to the Board
of County Commissioners requesting that the Board consider the Hearing Examiner's
""""""""" a” recommendation and.“that the Board review -arid rnake a final

UUDIDIUII GO O~

determination regarding Park’s ‘application. The Board subsequently declined o act on
the request : o ,

Februari 16; 2007 .- The" Growth Management Hearlngs Board |ssued its:. Order on'- _
Motion“to Dismiss ‘holding that thé Recreational Overlay. designation was.a: srte specrfrc.,
prOJect»‘ permrt application -and ‘rejecting-argument:that: the -designation-was:a: ‘rezone.”.
The Growth Management Hearings'Board held that it:did not have jurisdiction over the
Hearmg lExammer s demsron and drsmlssed the: case. (See Exhlblt 7).

March 15 2007 - A Petltlon for Revrew was frled in the Douglas County Superlor Court _
- under Feil, et al. vs. Eastern Washington Growth Management Hearings Board, et al.,
No 07-2 00100-7 appealing the decnsron of the: Growth Management Heanngs Board

July 31 2007 - Judge John Hotchkrss entered a Demsuon of the-Court in the . case.
involving the“Eastern Washington“'Growth-Management: Hearrngs Board -decision and
affirmed the Board’s decision. (See Exhibit 8)

July 31, 2007 - Judge John Hotchkiss entered a Decrsron of the Court in the case
involving the LUPA appeal of the Recreational Overlay designation and the Site
Development Permit and the request for a Declaratory Judgment. Judge Hotchkiss: held
that the Recreational Overlay designation constituted a rezone and that the Hearing
Examiner did not have the authority to grant-a rezone..  Judge Hofchkiss ordered, “As -
this. i a legislative decision, the decision of the Hearing Examirier must be remanded to
the Courity legisiative authority:for review and:deéision.” “Judge: Hotchkiss did-not make
a decision on the merits of the Recreational Overlay designation, although his decision
did discuss possible conflicts between agriculture and recreation under the Growth
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Memorandum
February 26, 2008
Re: Rocky Reach Trail - Litigation Chronology

Page 4 :

Management Act. However, Judge Hotchkiss specifically declined to make a decision
involving that conflict. Also, Judge Hotchkiss did not address the Hearing Examiner's
issuance of the Site Plan Development permit or the allegations that SEPA review was

inadequate. (See Exhibit 9)
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Douglas County Hearing Exammer

Dénald W. Moos, Hearmg Exammer
Andrew L. Kottkamp, Deputy Heanno Exammer

NOTICE OF ACTION TAKEN
By The :
DOUGLAS COUNTY HEARING’ EXAMINER
January 12, 2004

RE: SP# 87, a proposed shoreline subst nt:pl development permit for a multi- modal
non-motorized transportation facility located along the Columbia River in Douglas
County as proposed by Washington Stzte Parks and Recreation Commission.

This matter having come before the Dougles County Hearmg Examiner on December
18, 2003 is hereby resolved.

A. PROPOSAL: Thevapplicant has submiited a request for a shoreline substantial
development permit to allow for the construction-of 2 multi-modal non-motonzed
iransporiation facility within Washington State Department of Transportation
right-of-way and property owned by Chelan County Public Utility District Nurnber
1. The proposed Rocky Reach Trail would follow the generally North-South
oriented eastern shore of the Columbia River, starting from the Odabashian
Bridge and continuing North 5.1 miles to Lincoln Rock State Park. The subject ‘
properties are located within the following zoning districts: Tourist Recreation
Commercial (C-T), Residential Low (R-L), Commercial Agriculture 5, (AC-5). and
the Commercial Agriculture 10 (AC-10) Zoning District. =~

B. . FINDINGS OF FACT:

1. - The proposal is located in an area designated as Agricultural Resource,
Identified Critical Areas, Low Residential, Recreation Tourist Commercial and
Essential Public Facilities by the Grezter East Wenatchee Area Comprehensive

Plan.

2. The proposal is located in the Tourist Recreation Commercial (C-T), Residential
Low (R-L), Commercial Agriculture 5, (AC-5), and the Commercial Agricutiure 10
(AC-10) zoning districts. Road and trail construction as a public transportation
infrastructure improvement may be permitted in alf zoning districts.as necessary
transportation infrastructure envisioned in the comprehensive plan.

EXHIBIT 4

140 ~ 19th Street NW  « East Wenatches, WA 988024109+ www.
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10.

11,

12.

A portion of the proposal is located within 200 feet of the ordinary high water
mark of the Columbia River, & shoreline of statewide significance. The project
can proceed only after a"Shoreline Management Substantial Development Permit

is issued. -

The Douglas County Shoreline Master Program designates this area as a “Rural’
Shoreiine environment.

Public notice of application for this proposal and notice of the public hearing was
provided in conformance with Title 14 Douglas County Code and the provisions

of the Douglas County Shoreline Master Program.
Public and agency'comments were submitied for the subject application.

The Washington State Parks and Recreation Commission is Jead agency,
responsible for compliance with the State Environmental Policy Act, (SEPA).
The Washington State Parks and Recreation Commission published a

determination of Nonsignificance (DNS) and Adoption of Existing Environmental
Document, on November 19, 2001. No zppeal of this determination has been

filed.

The trail extension has been applied for as a multi-modal trans portation
component of US2/97. .

The .subject property is located on the shoreline of the Columbia River arid
coniains riparian and wetlend areas regulated under the provisions of Chapter
1¢.18B Critical Areas-Wetlands ' ‘

USFWS issued a Section 7 Concurrence on January 17, 2001 with a re-
afiirmztion in January 2003; NOAA Fisheries issued a Section 7 Concurrence on °
February 26, 2001 with a reaffirmation in February, 2003; the US Army Corps of
Engineers issued a NWP-14 Permit on July 31. 2002 and the Washington Staie
Department of Fish and Wildlife issuec 2 HPA Permit on March 21, 2003. ’

The irail corridor is not located within wetland boundaries and is located within
wetland buffers. Mitigation for impacts to wetland buffers were established &t a
ratio of 1:1 within the wetland management and mitigation plan.

A geotechnical report was submiiied by the applicant for the subject application.

The Douglas County Shoreline Design Arez Plan designates Cox's Pond and

Cotionwood Stands present in'the vicinity of the proposed trail corridor as

- environmentally sensitive areas.

Nesee oF Acicn, SP=ET
Wwashirgton State Purss 2cd Receaticn Ceommissichn
. Pege 2@ €
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15.

16.

17.

1€.

18.

20.

The trail corridor location may increase the potenuai of public entry or impacts to
Cox's Pond and the Cottonwaod Stands in proximity to the proposed trail
commidor.

Section 19.18.035 establishes that public trail facthttes may be authorized within
des1gnated tesource Jands and critical arsas subject to the mlmrn_um standards of
the Section. '

The appllcant has proposed z variety of measures wrthxn project.design to
address agriculiural impacts. These incluge but : are not limited to increased
setbacks/buﬁers enhanced. planted bu“erc oeevg' ‘ "'Iﬂ concert with the
orchardists 'and horticulturists to prevent frost pockets, educational signage.
fencing, and park ranger patrols and limitation of operation to daylight hours to
oeter vandahsm and fruit. then - , o ‘

. The Douglas County Shorehne Dcsron Area Plan pro ""o_ses an lmproved

pedestnanlnon-rnotonzed path exiending from meoln Rock Park to Rock Istand -
Hydro Park in order to provide linkzges-between recreationz sites, development
activities. and individual neighborhoods and communities.

The Douolas County Shoreline D::Sltm Arga Plan notes that trail systems
established north of the Odabzshian Bridge shoulid occur in @ manner that will be
compatible with orchard operatnonc The plan notes further that this may inciude
establishing adequate burermc be‘weon thece uses through Iandscapmg and
fencing.

The stormwater, off street parking anc lozding, and signage standards of DCC.
Tiile 20. ‘Development Standards”. applv (o} the subject apphcatnon

The Douolas County Engineer has tndrcated that stormwater control measurec

listed wuhtn the prOJect apphc gien aoores= coun‘y stormwater concerns for the
project. "1 The Department of Ecclogy fias ru#her lndlcated that a water quality
ceriification for the project-is not required.

Policies contained wnthm the Douolas County Comprehenswe Plan and the
Grezter East Wenatchee Area Plan speak to trail recreation benefits; a
coordinated network of streéts and trails with an emphasus ¢n non-motorized
tran=portat|on the promotion of hnkaoes to bicycle, equestrian and pedestrian
way improvements, emphasizing access to-schools, parks, employment and
service centers and shorelmes, arid the reduction of conflicts between different
modes of travel through the provision of adequate facmtxes

The Greater East Wenatchee Arez Comprehensive Plan roughly discloses &
general alignment of a trail extending from the existing trail at Odabashian Bridae

norih to the vicinity of Rocky Rezch Dam.

Notice of Accicn. ST

4820 \Washington State Pzrks and Recresticr Cormmissicn
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23.

24,

25.

26.

27.

28.

28

30.

C 31

The Douglas County Shoreline Dssign Area Plan provides specific policy
guidance and design criteria to guide the development of trail facilities.

By policy, the Douglas County Comprehensive Plan and Greater East
Wenatchee Area plan place significant imporience on the protection of
agricultural lands; establish that public policies should minimize disruption of
agricultural activities, and suggest that innovative techniques be utilized to
minimize impacts 1o agricultural lands from potentially conflicting land uses.

Provisions for enhanced setbacks, buiiering and resource disclosure statements
have been includéed within County Code to implement comprehensive plan
policies for the protection of egricultural lands of long term commercial
significance.

The project appli'cation is subject to the requirements of Sections 1 9.10.160-170,

of Chapter 18.10, Shoreline Access, Douglas County Code..

Recreation policy D, within Section XXH of the Douglas County Shoreline Master

" Program specifically supporis the linkage of shoreline parks and public access -

points through the use of lineal access such as hiking paths and bike trails.

The applicant has requested time limits ior projer‘:t completion that vary from

those established by WAC 173-27-080. The applicant has stated that the
request is necessary o provide enough iime to complete construction plans and
specxﬁcatnons secure acequ:m:—. funding. and for trail construction.

WAC 173-27-150, establishes minimum review c_:nteria for Shoreline
Management Substantial Development Permits. This criteria states that &
substantial development permit shall be granted only when the developmeni
proposed is consistent with the policies and procedures of the Act; the provisions
of this regulation; and the appucatle masier program adoptL,d or-approved for the

aréa.

In the area of the projéct site, the application of agricultural sprays is most
effective in the calm of the day which is predominately in the morning hours.

The critical time for orchard crops in the oroject area related to spraying and
poi!inating generally occurs from April thru June 30 of each year.

Spraying of orchard crops in the project area generally occurs from April through
June 30 and into September of each growing year. :

ctice & Acdon. SPEET

. Washington Slale Farks and Recreeticn Comrmusss cn
. r'.;ﬁ 108
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33.

34.

Ny

n

This proposed trail will serve both pedestrian and other non motorized trafiic and
would be part of the statewide moltimodal transportation system.

Any Conclusion of Law that is more correctly a Finding of Fact is hereby
incorporated as such by this reference.

CONCLUSIONS OF LAW:

Due to the circumstances stated by the applicant for a need for timing flexibility,
the apphcant's request for revised time frames for pro;ect completlon is
consrstent with the. provrsrons of WAC 17.3-27-090(1). which authorizes a
Jurlsdrctlon to set a specific time frame for prOJect completlon

The public access, circulation and recreatxon goals of the Douglas County
Shoreline Master Program provide & supportive framework far the developrnent

of a trail system.

As proposed the subject apphcanon is consrstent w:th the requnremente found
within. the transportation.and utility sections: of Chapter 19.10, Shoreline Access,

Dougias County Code.

\

As proposed the subject appllcauon meets the minimum stormwater and off

street parking requirements stipulated by Title 20, Development Standazrds, -
Douglas County Code. .

The subject apphcat:on is consisient wiih the requurements of DCC 19.18.035.
relating to trails and trail-related facilities.

Addmonal measures appear eppropriats to dnscourage unauthorized entry by the
public into the Cox's Pond and Cotionwood Stands in proxrrmy to the proposed

trail corr]d or.

Mitigation measures and project de5|on and oonstructlon management specified
by the geotechnical report submitied by the applicant is appropriate to address
geologically hazardous issues associeted with the proposal.

Based upon the letters of concurrence and permit approvals from federal and
state agencies and the wetland management and mitigation plan submitted for
the subject application, wetland and riparian impacts have adequately been

addressed

Nctice ¢! Asden. SPRE7
Vashingion State Parks anc Recrestion Cormmission
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10.

11.

13.

14.

The proposal. as conditioned, is consistent with the intent and requirements of
the Douglas County Shoreline Master Program, the Washington Administrative
Code, the Shoreline Management Act. the Douglas County Comprehensive Plan,;
the Greater East Wenatchee Area Comprenensive Plan, the Douglas County
Shoreline Design Area Plan and Douglas County Code.

As proposed, revised, and conditioned. potential impacts of the project can be
mitigated. :
Public and agency comments were considered in the attachment of conditions to

the proposal.

The project is consistent with the review criteria of WAC 173-27-150, in that the
project proposed'is consistent with the policies and procedures of the Act; the
rules for administering shoreline master programs established by WAC 173-27;

and the Douglas County Shoreline Masier Program.

The proposed trail project is part of the siatewide muitimodzl transporiation
sysiem. RCW 47.06.100.

Any Finding of Fact that is more correctly a Conclusion of Law is hereby
incorporated as such by this reference * '

ORDER: The Douglas County Hearing Examiner hereby APPROVES

- application SP #87 submitted by Washington State Parks and Recreation

Commission, based on the above findings of fact and conclusions of law and
subjeci to the conditions enumeraied below.

CONDITIONS OF APPROVAL:

Construction shall proceed subsizntially 2s shown on the applicaiion matenals
determined to be complete on Augusi 20, 2003 on file with the Douglas County
Transportation and Land Services Depznment, except as modified by conditions

below.

The conditions of approval apply 10 the shoreline management substantial
development permit of record. '

The project shall be in compliznce with the Shoreline Management Act (RCW

90.58), the Washington Adminisirative Code, the Douglas County Shoreline
Master Program and the Douglzs County Code. :

Natice ¢f Acicr., SPEST
swasnington Slate Fircs ard Recreaicn Comwmission
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10.

11.

The applicant shall comply with il 2pplicable local, state and federal regulations

- .angd the applicant is responsible for secunno any and all state and federal agency
'permrts as may be requxred

A fencing plan must be submitied for review and approval to the Douglas County
Depanment of Transportation and Land Services and the Washington State
Department of Fish and wildlife. The fencing plan mustaddress the Cottonwood
Stands and Cox’s Pond environmentzily sensitive areas designated by the
Shoreline Design Area Plan. Fence design must be sufficient to discourage the
public from entering these zrezs vrhile still accommodating wildlife movement to

these areas.

approval by the Douglas County D,partment of Transportatlon and Land
Servicés prior to' site ‘constrirction commencxng " The'plan rmust'be:based upon
recommendations or slippoiing documentation‘provided by agencies with
expertise, that may include but are not limited to the WSU Agricultural Extension
Office or the Natural Resoufce' Consérvation Services’ Departrent. Douglas
County Transportation and Land Services will consult with thesé agencies in
reviewing and approving the noxicus weed management plan.

Authorization to conduct development zctivities §hall terminate five years aiter
the effective date of the subject shoraline permit application, except as may be
approved L under the extension p:owsnons of WAC 173-27-0€0(2)b. Construction
of trail facm’ues rrust commence and oe completed within-this 5 year permit
window, But i is not limited to & reqmrer—'.ent for project’ constch:tnon
cormmriencement within the initigl Z yeadrs cof permit issuance.

The applicant shall designate zng eniorce specific times for the opening and
closing of the proposed trail. The appilcant may desngnate cifferent opening and
closing times .for standard time periods end daylight saving timie penods

The Qoecn"u: trail opemng and closure tmes shall be posted at all designeaied
access sstes in standard time and gaylight savings time.

From Apnl 1 through June 30 of each yeer, trail use shall be limited to afiemoon

hours only and the proposed treil shal! be closeo during the morning hours. This
provision may be altered only with the concurrence of the Washington State Tree
Fruit Experiment Station and the Washingion State Universily Agricultural

ExtenSton Service..

Entrance gatés shall be installéd and mzintained by the applicant at all
designated access points to the propesed trail, including but not limited to the
Odabzshian Bridge access point to thg non :hbound section of the proposed trail
and at the Lincoln Rock State Park access point to the propased trail.

Nclice f Acsion, SPRET
YWashington Sta.e Paks and Recreaiion Comvmission
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12.  The applicant shall take all reesonable actions to ensure, ai the tlme of trail
closure, that the trail is vacant of users, - .

13 The applicant shall close all gat'es during all times that the trait is closed pursuant
to this decision.

14, Signs containing, at a minimum, the warnings set forth in Exhibit 1 to this
decision, shall be posted at all designated access points.

v "
D’on’MV 00s, Hearlng Examiner ’ Pate 4

'lhe complete case file on this matter is available for public review during normal
. business hours at the Permit Center, Douglas County Department of Transportation and
Lend Services, 470 Ninth Slree\ NE, Easi Wenzichee, Washington.

Anyone aggrieved by this decision has rwenty-one {(21) days from the “date of filing® as:
defined in WAC 461-08-305 and RCW 90.58.140(6) to file a petition for review with the
Shorelines Hearings Board as provided for in RCW 20.58.180 and Chapter 461 -08 ‘
WAC. the rules of practice and procedure of the Shorelines Hearings -Board.

Persons that befieve they are aggrievec by & decision of the Hearing Examiner are
aovns:d to consult their attorney. '

Plezse czll the Douglas County 1 ranCpo.Lat.on end Land Serwces Depanrrent ii you
have any questions: (509) 884-7173. ,

Nciice of Action, SPRET
Washingisr Siate Perks anc Recreaticn Ccr‘.'—vssur
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SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

C.F. and BETTY MCNEAL; BRUCE and

SHANNON SMITH; MILTON and TONIA -
JOHNSON; BRIAN and TERESA STUMPF;
MOTT and BETTY LIEK; BOB and KAREN | * SHB NO. 04-002
RODGERS; JACK and DELAPHINE FEIL; -
ROBERT BAIRD and RICHARD BAIRD, FINDINGS OF FACT, CONCLUSIONS

d/b/a Baird Brothers; BRUCE and JEAN OF LAW, AND ORDER
HAUPT; JOHN and TONIA TONTZ; ‘ o
Petitioners, And

v. |  ORDER ON RECONSIDERATION

DOUGLAS COUNTY, WASHINGTON
DEPARTMENT OF TRANSPORTATION;
-WASHINGTON PARKS & RECREATION
COMMISSION; PUBLIC UTILITY
DISTRICT NO. 1 OF CHELAN COUNTY,

" Respondents.

This case is an appeal by orchardists of the proposed Rocky Reach Trail in Douglas
County. The Board heid a hearing in the matter oﬁ November 22 and 23 ,.2004, in Lacey,
Washington. The Board consisted of Bill Clarke, Presiding, ‘William K. Lynch, Chair, David w.
Dé.nﬁei, Mary Alyce Burleigh, Dan é’malley, and Judy Wilson. o

Robert Rowley and James J. Klauser of R_owley' & Klauser appeéi'ed on behalf of
Petitioners Jack and Delaphine Feil (“Feils”). Sheila Lynch, Assistant Attorney General,
éppeared on behalf of Washington f'arks and Recreation Commission (“Parks™), and Deborah
Cade, Assistant Attorney General, appeared on behalf of Washington State Department of

Transportation (“WSDOT”). Douglas County Prosecuting Attorney Steven Klem appeared on

| behalf of Douglas County. Public Utility District No. 1 of Chelan County (“Chelan PUD”) di.d
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not appear at the hearing. Pettioners oﬁie’r than Feils did not formally appear at the hearing,
'though some testiﬁed‘ as Wimnesses. |

Kim Otis and Randi Hamilton of Gene Barker and Associates p'rovidéd‘C'ourt-r'e‘porting
serv1ces The Board received sworn testimony of witnesses, exhlblts and argument on behalf of
the parties. Havmg fully cons1dered the record, the Board enters the followmg

- FINDINGS OF FA-CT

| 1]
Douglas County approvéd an application submitted by Parks fora Sﬁoréliné Substantial
Development Perm.lt for the Rocky Reach Trail. The Rocky Reach Trail- would Tun from-south
to nonh along the eastern shore of the Columbxa River, startmg near'the ‘Odabashian Bridge -
between Wenatchee and East Wenatchee, and going approximately 5 miles (25,000 feet) north to '
Lincoln Rock State Park, near Chelan PUD’s Roc:}gy,.’Reactha;n. Approximately. 12,000 feet of

the Rocky Reach Trail would be Jocated within 200 feet.of the Ordinary High.Watér Mark.of the

‘Columbia River, a Shoreline of Statewide Significance: The trail would provide scenic views of

the Columbia River and its shoreline.
2] |
Estimated construction cost for the trail is $1.5 million dollars. The location of the
proposed Rocky Reach Trail is within the Rural shoreline environment of the 4Douglas County
Shoreline Master Program (‘DCSW”). Testimony of Bill Fra;er; Testimony of Mark
Gillespie. The area surrounding the trail is referred to as Baker Flats. Land uses in the area

include numerous tree fruit orchards. The trail would mainly be constructed in an existing public

" | right-of-way held by the W ashington Department of Transportation, with a small portion of the
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trail in a right-of-way owned by Chelan PUD. The right-of-way divides some orchard
properties. fSinc‘e WSDOT acquired the right-of-way, it has leased parts of it to orchardist_s who
have planted fruit trees in the right-of-way.
[31

Under the trail proposal, Parks, rather than the orchardists, would lease the land from ‘ '
WSDOT for purposes of constructing apd operating the trml Parks and WSDOT have Ilmt.
entered into any lease agreements for the right-of-way on which the trail would be built. Parks
intends to seek a lease term of at least 25 years as this is s_ufﬁcien"tly long to justify the expense
of the project. The Petitioners in this case are agricultural landowners who believe the tail will
impact their orchard operations and that the proposal does not cor.dply with t..he requirements of
the Douglas County SMP_ and SEPA. T estimony' of Mark Gillespie.

[4]

The i:roposal has been the subject of a number of environmental review énd permitting
procedures Parks was the lead agency under the State Envu'onmental Policy Act (SEP A), and
used documents prepared under the Natlonal Envxronmental Policy Act (NEPA) to fulfill SEPA
reqmrements The documents prepared under the SEPA/N"EPA process included an
Environmental A;sessment pubhshe@ in March 2001 (Ex. P-7), a Determination of Noo-
Significance (DNS), Adoption of Existing EnvironmentaJ Docurhent, and Finding of N6
Significant Environmental Impact (FONSI) on November 19, 2001. ExP-8. The US.Fish& -
Wildlife Service issued an Endangeréd Sﬁccics Act§7 concﬁrrencc on Jénqaty'l7, 2001 that
was reaffirmed in Januéry 2003. (Ex. R-2 Appendix A) NOAA Fishcries‘issued anESA §7

concurrence on February 26, 2001 with a reafﬁrmanon in February 2003. (Ex. R-2 Appendix A).
SHB 04-002 ‘ _ 3.
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The US Army Corps of Engineers issued a Nationwide Permit 14 for the proposal on July 3 1, '

2002. Ex. R-2 Appendix C. The Washington State Department of Fish and Wildlife issued a

Hydraulic Project Approval on Maroh 21, 2003. vEx. R-2 Appendfx F.
[3]
.' The purpose and function of the trail has been c_haracterize_d'in a variety of ways over the '
course of the penmttmg and enxnroronental review process. In March 2001 Parks’
Env1ronmental Assessment (" A”) descnbed the proposed trail as both a recreatlonal trall" (Ex.
P-8, Abstract) and a mulu—modal trail.” (Ex P 8 pv D). The sectxon on “Purpose and Need for
Proposal” in the 2001 EA descnbes the puxpose of the tratl ina number of ways mcludmg

The purpose of the trail is to increese public access and recreational opgqrtu{ziﬁes ..

The trail would connect 1o an existing trail that is used for both recreation and
transportation and w ould also provide a'pedestrian and bicycle corridor ..

State goals and policies concerning trails are found in the Washington State Trails Plan
[which'states] city and counity trailsare a'clear priority, especially those trails and paths
that serve a dual recrearion-transportation Jfunction.

(Emphasis added) Ex. P-8 cz 3.

6]

The Environmental Assessment ideriified threé firnire actions that Would oceur: (1) a
shoreline substantial devel'ooment permit, (2) a zoning c’oneli’t'ion'al" use permit, and (3) a zoning
change to Recreational Zoning Overlay supplemental t6 the existing Agricultural Zoning. Ex. P-
8 at Errata Attachment 1-3. Based on this EA, the FHA issued 2 FONSL. The FONSI was the
existing environmental document adopted by Parks in November 2001 when it issued its DNS
under SEPA. -
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In March 2002, Parks submitted a Master Application to Douglas County for a
Condiiional Use Permit, Recreational Overlay Disuiet, and Shoreline Substantial Developrnent
Permit. Ex. P-9. Parks’ application includes the same descriptions of the purpose and need of
the trail incluciing the 2001 EA. Ex. R-9 at2. WSDOT did not sign the 2002 Master

Application. Douglas County did not act on this epplication.
. 18]

During 2003, Parks then stopped referring to the purpose of the trail solely as recreation,

and used the phrase “mulu—modal transportatmn facility” for two main reasons. First, the

proposed project would be funded with funds ava.ﬂa'ble for transporta’uon projects. A September

2003 letter to Douglas County from WSDOT references the 18™ Amendment 1o the W ashington -

State Constitution as the source of concern over how the project purpose was-identiﬁed, as t}_;e
amendment in Article II, Section 40 relates to use of funds for highway purposes. Ex. P-16.

Seeond, because the trall is located in a right-of-way acquired by WSDOT in the 1950°s for

transportation purposes, WSDOT did not want the zoning in the right-of-way to prevent future

use of the Tight-of-way by WSDOT for transportation purposes. Testimony of Mark Gillespie,
Testimony of Mark Kulaas.
9]

Afier discussions between Parks and WSDOT, Parks revised the applications to be

submitted to Douglas County so that the trail reflected transportation purposes. Testimony of

- | Mark Gz:lIespie. WSDOT then sent Douglas County a letter in June 2003 stating “per this letter,
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WSDOT authorizes [Parks] to make application for the [shoreline permit] for the project.” (EJt.
P-12. ) WSDOT signified thar the descnptlon of project purpose was adequate in a September

2003 letter to Douglas County. (Ex P-16). This letter from WSDOT references the ] gh

Amendment to the Washmgton State Constitution as the source of conce_m over how the project

purpose was identified, as the amendment in Article II, Section 40 relates to use of funds for
highway purposes. A July 2005 Jetter from Douglas Counfy to WSDOT indicates that the Rocky
Reach Trail could “be pursued as a multi-modal transportation component of US 2/97, rather
than an unrelated recreational use,” and that such a project purpose would eliminate the need for
a recreational zoning ovefiay as originally envisioned. (Ex. P-12) When Parks eveiitually
submitted its shoreline Joint Aquatic Resources Permit Application (JARPA), thé purpose and
use of the trail was described as follows: |
The trail would be used for highway purposes, by materially int:teas..ing"safety for
mictorists, bicyclists. and pedestrians:(including those using wheelchairs).by providing
these users with an alternative transportation corridor to the heavily used State Road 2/97.
Onée developed and opened for public use; the trail will form a pedestrian link between

Lincoln Rock State Park and the existing urban trail system. Bicycle and pedestrian
c’o'r‘mnut‘er access would be provided to Rocky Reach Dam for employees of the facility .

“

Ex. P-Z Attachment 2, Page 3.
10}

With the trail applicant Parks and right-of-way owner WSDOT in agreement on how the
project would be identified, Douglas County could act on a shoreline application. Rather than
submitting a Master Application f“or a Conditional Use Pertttit; Recreational Overlay District, and
Shoreline Substantial Development Permit, Parks submitted a JARPA for a ;horeline permit to
Douglas County in July 2005 (Ex. R;Z). The JARPA included previous cnvironméntal review
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that had occurred for the frail project, including federal Biological Assessm;:nts and concurrence
letters, SEPA DNS and adoption of existing environmental documents, approvals from the
Washington Department of Ecology and Department of Fish & Wildlife, ﬁnd specializad.
environmental analysis. In response to the shoreline J AﬁPA, Douglas County issued a Notice of
Complete Application on August 11,2003. Ex.R-9. Douglas County did not require a zoning
Conditional Use Pen'r.lit' or Rc.zcreational Overlay District for the project. Testimony of Mark

Kulaas.
(11}

Douglas County :;xccepted comments on the shoreline JARPA application. In response to
comments received, Parks provided the following response to comments regarding the purpose

of the trail:

Why was “recreation” deleted from the project, and “transportation uses” ‘
substituted?” — Douglas County and WSDOT agreed that a major function of the trail'is
to provide an alternative transportation route for commuters traveling from in Wenatchee
and East Wenatchee to work places in Baker Flats. This purpose is consistent with a
primary funding source, a Federal ISTEA Grant, that is designed to promote alternative
transportation opportunities. The highway purpose is evident in the significant safety
increase for motorists, bicyclists and pedestrians by removing bicyclists and pedestrians
from the very busy State Road 2/97 and this use is consistent with the purpose of
WSDOT’s original land purchase. While the recreational aspects of the trail are an added
benefit to the community, the increased safety for all our citizens, be they young, old, or
disabled, is the primary interest.” o

Ex. R-19 page 2.
‘ - [12) :
The Douglas County Department of Transportation and Land Services issued a staff .

report on the application to the Douglas Cdunty Hearing Examiner in December 2003. The
report recommended issuance of the substantial development permit with a number of
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conditions. Ex. R-11. Douglas County held a public hearing on the shoreline application. The -

Hearing Examiner .ap‘proved"th‘e» issuance of a shoreline substantial develdpment' based on

findings of fact, conclusions of law, and conditions in January 2004. Ex. R-12.

A

- [13]

The trail will be a IO-foc;t wide aSphaIt trail, with a 1-foot gravel shoulder oneachside.
Trail construction will mvolve grading and filling of approxunately 5,000 cubzc yards of
materials along the 5.1 mile trail length. Vegetation will be cleared as necessary to construct the’
trail and maintain buffers from orchard areas. No instream work will occur. Temporary silt
fencing aud culverts will be: used dunng construction, - and open bottom box culverts or bndges
will be mstalled permanently over three scasonal drainages. Specific'wetlands and cottonwood
stands along the length of the trail are subject to protective measures. Fencing along the trail will

be wildlife friendly to allow movement of animals in the area. Ex. R-12, Ex. R-2.
4]
Dﬁﬁglas Count}}’s"app;{)val included brovisiox;s int’é:’xi’ded to mitigate possible impacts to

agricultural operations near the trail. These inc'IﬁdEd ir;'creasedi.bﬁffér;si and setbacks between the

- | rail and agricultural Iands, planted buffer aréas fo redué frost pockets that cotild damage fruit

trees, educational signage, fencing, park ranger patrols, and hours of operation limitations to
prevent vandalism and theft. In addition, Douglas County required Parks to submit fencing and
noxious weed plans; designate, post, and enforce hours of operations that may differ between

standard time and daylight savings time periods; close the trail during morning hours from April
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1 - June 30; install gates at trail access points, close trail gates during trail closure times; and

post signs warning trail users of nearby agricultural activities. Ex. R-12.

(13]
Douglas County’s findings of fact included a recognition that “the Douglas County

Comprehensive Plan and Great East Wenatchee Area Plan place siéniﬁca.nt importance on the

protection of agricultural lands; establish that public policies should minimize disruptibn of

agricultural activities, and suggest that innovative techniques be utilized to minimize impacts to

: agricﬁltural lands from potentially conflicting land uses,” and that the Douglas County code

| includes “provisions for enhanced setbacks, buffering and resource disclosure statements . . .to

implement comprehensive plan policies for the protection of agricultural lands of long term -

commercial significance.” Ex. R-12, page 4 (Douglas County Findings of Fact 24 and 25).

[16]
Agricultural landowners owning property along the proposed trail appealed Douglas |
County’s decision to the Board. The appeal issues identified in the Board’s Pre-Hearing Order

were as follows:

Issue 1. Does the SHB have jurisdiction over whether a rezone is required for this
project? If so, is a rezone required?

Issue 2. Is the project consistent with the County’s Shoreline Master Program, the
. Shoreline Management Act, and other applicable law, regulations, plans, or policies?

Issue 3. Should the Shoreline Permit be invalidated because the permit application was
incomplete or inaccurate, including but not limited to whether the project should be
considered a transportation or recreation use? . -

Issue 4. Should Douglas County have required Parks to obtain a conditional use permit,
or any other permits, prior to issuance of the Shoreline Permit?
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Issue 5. Is the proposal for a “fransportation” project barred by the Board’s decisions in
"SHB 86-34, 86-36, and 86-397 '

Issue 6. Should GMA policies and regulazions, other than the Shoreline Management
Program, be considered “related regulations™ that are within the jurisdiction of the SHB?
If so, is the project consistent with the' County’s Comprehensive Plan and any other
applicable Growth Management plans or regulations, including but not limited to those

: de51g11ed to protect and conserve acmculnzral resou:ces'7

Issue 7. Does the SHB have Junsd1ct10n over SEPA issues relatmo to the prolect’? If so,
if the proposal is for-a “transportation” project, is the shoreline development apphcanon :
and assumption of lead agency status of Washington Parks and Recrea’uon Commission
ultra vires or violate SEPA?

Issue 8. Does the SHB have _]UIISdICUOD to determine whether the Shoreline: Perrmt
provides ‘adequate Titigation of impacts to abuitfifig ‘aprictltural iriterests? If so, is the
mitigation adequate under the Shorehne Manatzement Act Shorelme Master Pro gram, or
othier appliéable law?

Issue 9. Does the SHB have _]unsdlctlon to determine whether the Shoreline Permit
provides adequate mitigation for impacts cn salmon recovery efforts? If so, is the
mitigation in the Shoreline Permit adequate under the Shoreline Management Act,
_Shoreline Master Program, or other apphmble law?

[17]

The parties filed cross-motions for summary jud_gment»on all appeal issues. 'Ihe- Board
issued a summary judgment order on November 17, 2004. In the summary judgment order, the
Board founci iflacked jurisdiction.to_determine Issue 1-(whether_-a:rezone is required), Issue 6
(whether the project is consistent' with the County"s comprehensive plgn), Issi;e ) (whether the
shoreline Permit provides adequate Iﬁitiggtion for fmpacts on salmqnt recovery efforts), and part’
of Issue 4 (whether a zoning conditional use peﬁt was required. The Board granted surnma;l:y
judgment in favor of Parks and WSDOT on Issue 4 (whether a shoreline conditional use permit
was required for thc‘ projectj, Issue 5 (whether prior Board d'eciéib'n's SHB 86-54, 86-36, and 86-
39 act to bar the trail proposal, and part of Issue 7 (whether Parks was an appropriate- lead agency

under SEPA. The Board held over for the hearmz on the ments Issue 2 (IS the prOJect consistent
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with the County’s Shoreline Master Program, the Shoreline Management Act, and other
application law), Issue 3 (whether the shoreline application was accurate, including whether the
trail should be considered a transportation or recreation use), parts of Issue 7 (requirement for

additional SEPA review and SEPA checklist), and parts of Issues 6 and 8 (adequacy of

mitigation to abutting agricultural interests based on the mitigation requirements or policies of

the Shoreline Master Program or Shoreline Management Act).
[18]

Prior to the hearing, Petitioners filed a Motion for Reconsideration on the Board’s

| sunmary judgment decision on Issue 4 (whether project required a shoreline conditional use

permit for the project was required). Petitioners’ initial Motion for Recohsic‘leration‘ on this issue
was ﬁledAin'response 10 a letter opinion issued by the Board, prior to being able to review the full
summary judgmént decision. Consequently, the Board established 2 bﬁeﬁng schedule for the -
Motion for Reconsideration of Iésue 4, allowing Peﬁﬁoners to refile a Motion for
Reconsideration after the hea.ﬁng and ﬁfter review of the Board’s summary judgment order, aﬁd

allowed a response brief to the Motion for Reconsideration from Parks and WSDOT.
(191

The evideﬁce presented b}; Petitioners genéraily concerned potential impécts 10
agricultural operétions from the use of the trail. Orchards rely on pollination by bees to produce
tree fruit. Bees are brought by truck into orchards_ during the spring. Bee yards require remote
locations, = tmék access to an area flat enough for umloading hives, and access to water. Tree
fruit orchards require one or two beehives per acre, with 15,000 — 20,000 bees in a hive. The
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location of the trail includes areas used for bee storage. There could be conflicts between bees
and trail users, or bee storage may be relocated to other areas to avoid such conflicts that would
increase costs to orchardists. Based cn the proposed trail location, bees may be stored within 50-

100 feet of the trail. Many of bees will be stored West of the trail and thus will have direct

access to the water of the Columbia River without crossing the trail. Testimony of Bruce Smith;

Testimony of Mott Like;. Testimony of Mark Gillespie.
[20]

~Tree. fruits grown in Baker Fléfs -orchﬁrds include apricots, peaches; cherries, pears, and
apples. These fruits require spraying of insects from late March until the end of September. The
type of spraying that‘o,c.curs.“duﬁng a particular time of the yéér. depends on the insects preSent
and =s’tage:‘of fruit _develoi)ment,.- épra}ing- generall¥ occurs. durmg morning hours. The most
active spraying season is:from April 1t iune;_30. The pmposed_trail would be closed during
morning hours from April 1 to"June 30. The.-two-_xﬁos_tf common methods for spraying insecticide
are an air blast sprayer in which a fan:'aﬁdv blower are used from the ground to spray trees, or
aerial applnicationl from h.elicopters'. Air blast spravers tend to cause more drift of insecticide,
while helicopter spraying applies a more concentraied insecticide mix. Pesticide application
involves a number of safety precautions, including clothing such as a hood, goggles, and

respirator. Orchardists also use flaggers on roads near orchards to control access during

spraying, or warn sprayers that peéple are present, and may use flaggers along the proposed trail

if access restrictions are not sufficient. Orchardists find it easier to'stop spraying than to stop

traffic. No final deSign for access gates on the trail or access restriction enforcement protocols
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have been developed for the trail and orchardists kave concerns that access restrictions will not
be followed. The wildlife friendly fencing may not be sufficient to restrict human access.
Testimony of Herb Teas: Testimony of Rob Missal; Testimony of Shannon Huehn; Testimony of

Mott Like; Testi’mony of Milt Johnson; Ex. R-12.
[21]

Restrictions on re-entry into orchards spraved with pestcide last frbm 24-48 bours to up
to 14 days for some pesticides. Pesticide épray drift is minimized by not spraying during times
of no wind or high wind. The optimum conciiﬁon for pesticide spraying isl with a wind of 1-3
miles per hour. Pesticide iabels provide- the required distance between the sprayed area and

surface water bodies. Testimony of Herb Teas; Testimony of Rob Missal.
[22]

One method used to minimize pesticide spray drift is the use of trees, shrubs, or other
types of screening. This method reduces the flow of air that could carry pesticides. One result of

such spray drift buffers is frost pockets can be produced by the stll air. Because the movernent

of air is reduced, cold air can pool up. The frost pockets can damage fruit. Frost pockets can be

prevented or minimized by using fans to move air, sprdying water, and using propane heaters in

the orchards. Testimony of Herb Teas.

(23]

South of the Odabashian Bridge, where the proposed Rocky Reach Trail connects.to an
existing trail, a number of small orchards are in operation. In these orchards, pesticides are
sprayed mainly using blest sprayers. These orcharcs are near residential areas. This area used to
SHB 04-002 13
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be sprayed by helicdpters. Itis possfble that if the proposed Rocky Reach Trail were
constructed, helicopter spraying would not occur in the area due to safety co’ncerﬁs. T éstz’mo'ny
of Herb Teas; Testimony of Rob Missal. Orchardists are concerned about how.changing
spraying practiccs would affect salability of fruit as presence of insect larvae can result in

limitations on sale or export. Testimony of Brian Stumpy.
(24]

' The WSbOT'ﬁght-of-wé.y leased by orchardists wotild no lonigér be part of the orchards
if the proposed Rocky Reachi Trail is donstruicted and this would cause an economic loss to
orchardists. Birds and wildlife inhabit the Tight-of-way area, and certain birds like h'awks and
eagles will keep out nuisance birds that can damage fruit. Theft of 'oicha“r.d firdt dnd equipment
has been a problem when people follow the WSDOT right-of-way into orchards or access
orchards by boat froﬁ the Columbia River. O;chzrdists are concerned about liability impacts if
pesticide spraying affects trail users. Testimony of Mot Like; Testimony of Milt Jo_hnson;
Testimony of Jack Feil.

3]
Chelan PUD holds ﬁghts to'properties along the Columbia River irthe form of a flood
easement. In some locations, the precise extent and meaning of that flood easement is unclear.
In cases where ownership or use rights were in conflict, Parks located the proposed trail on the '

WSDOT right of way so thaf ownership and use issues b,etweenf Chelan PUD and property

owners would not be implicated. Testimony. of Bill Fraser.
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[26]

Agricultural buffers from the trail are mainly 100 feet in width, based on the Douglas
County Code. For approximately 2,400 feet of the 25,000 foot trail, an enhanced buffer 60 feet
wide is proposed. Douglas Coﬁnty has approved 2 noxious weed plan fo% the trail propos_a'l'.' The
access gates for the trall have not been designed yet, but will be designed to exclude both
vehicular and pedestrian traffic. There are no access restrictions in.the ﬁail area right now, so
p_e0p1e have unrestricted access to the WSDOT right-of-way. Park rarigers from Lincoln Rock .
State Park will. provide increased patrolé of the trail area. The concems about the trail raiged by
orchardists duﬁﬁg 'tﬁg perrxiitting process were anaiyzed in the NEPA FONSI and by Dougiés

County. Testimony of Mark Gillespie; T estiniony of Jonathan Ives; Ex. R-7.

[27]

Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such. -

FROM THE ABOVE I-'INDINGS OF I-"AC'i~ , THE BOARD MAKES THESE
CONCLUSIONS OF LAW
The Board has jirrisdiction over the subject matter and the parties. RCW 90.58.180. -As
the appealing party, Petitionefs bear the burden of pro'of. RCW 90.5 8.140(7); ‘The Board’s |
review of shoreline decisions is de n.ovo, withoﬁt deference to the decision of the local

government. WAC 461-08-500('1). Mecdrthur v. City of Long Beach, SHB Case Ne. 03-017 .

"1(2003), see also Buechel v. Ecology, 125 Wn.2d 126, 203 (1994).

SHB 04-002 _ 15
FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND ORDER; and ORDER

ON RECONSIDERATION

4841



KN ) 1S}

(o2}

16
17

18

ADEQUACY OF SEPA REVIEW

[2]

'Petitio'ners assert additional SEPA review of the project was required Earsed on the
mediﬁcatren in proj ect purpc_)_se from receation to trarlsportaﬁ'on, and change in permitting
requir'eme'nts'.ﬁom Douglas County. Under WAC 197-1 1-610, an agency may adopt .arry
envrronmental analysrs prepared under the \Tanona] Envrronmenta! Pohcy Act (NEPA) by
foIlowmg certain procedures Parks chote 1o use the NEPA FONSI as an exrstrng envrronmental
document When it issued its SEPA DNS. Thls procedure was proper under SEPA Under
SEPA addmonal envrronmental review is reqmred when there are:

(i) Substantial changes to a propo:al so that the proposal is hkely to have significant

adverse environmental impacts (cr lack: of srgmﬁcant adverse impacts, if a DS is-being

withdrawn); or .

(if) New information indicating z proposal's probable significant adverse environmental
impacts. (This includes discovery of misrepresentation or lack of material disclosure.) A
new threshold determination or SEIS is not required if probable significant adverse
environmental-impacts'are coversd by the range of altematives and impacts analyzed in
the existing environmental documants.

WAC 197-11-600(3)(b)

In this case, the change in the project related not to errviromnental impacts, but to the
description of its purpose and the permit requiremhents before Douglas County. Initially, local
approvals required of Parks were going to include 2 zoning Conditional Use Permit and a
Recreational ZoniﬁgO{'erlay. Ultimately. only a shoreline substantial development permit was -

required. None of the attributes relating to envirommental impacts from construction or use of

the trail have changed. Thus,no further environmental review was-required. As the Board -
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determined on summary judgment, the question of whether a zoning Conditional Use Permit or

Recreational Zoning Overlay is required for this project is beyond the jurisdiction of this Board.

COMPLETENESS/ACCURACY OF SHORELINE PERMIT APPLICATION

1

(3]

This appeal issue (Issue 3) was framed as “Should the shoreline permit be invalidated
because the permit application was ir;complefe or inaccuéate, including but not limited to
whether tﬁe project should be considered a transportation or recreatian use.” In its summary

judgment order, the Board found disputed issues of material fact and held the marter over for the

hearing. The Board’s Order noted '

“the requirements for a shoreline permit application are contained at WAC 173-27.180.
Application requirernents are also in the Douglas County Code at 19.08.090 . . . the _
Board has previously used a harmless error standard to evaluate claims based on accuracy
of a shoreline permit application.” See Sahlin et al. University Place and Day Island

Yacht Harbor Inc., SHB No. 03-024 (2003). Order on Summary Judgment at 6-7.

Petitioners provided no argument or evideace on the completeness of the application or
the requirements of WAC 173-27-080 or Douglas County Code § 19.08.090. The description of
the project in the shoreline JARPA appliéation to Douglas County stated the following:

The trail would be used for highway purposes, by materially increasing-safety for
motorists, bicyclists, and pedestrians (including those using wheelchairs) by providing -

- these users with an alternative transportation corridor to the heavily used State Road 2/97.
Once developed and opened for public use, the trail will form a pedestrian link between
Lincoln Rock State Park and the existing urban trail system. Bicycle and pedestrian
commuter access would be provided to Rocky Reach Dam for employees of the facility.

SHB 04-002 : 17
FINDINGS OF FACT, CONCLUSIONS '

OF LAW, AND ORDER; and ORDER
ON RECONSIDERATION

4843




10
11

12

16

17

18
19
20

21

This project description is consistent with the testimony provided at the hearing regarding

the purpose and use of the trail. The shoreline permit application.submitted by Parks to Douglas

‘ County was complete and accurate. Petitioners 21lege the change in the description of project

purpose was an-agreement ﬁade betwveen Parks, WSDOT, and Douglas County done in order to |
avoid environmental review of the project The Board disagrees. The exhibits and testimony in
the appeal demonstrate that Parks and‘WSDOT needed to reach agreément on how the project
would be characterized due to the respective statutory authorities applicable of -each;agency. “On
summary judgment, the Board determx:pedit did pot have jurisdiction to deiermine the statutory

authority of either:Parks or WSDOT to paricipate in the. préject.

DECISION ON RECONSIDERATION - SHORELINE .CONDfTIONAL USE. PERMIT
oom ” ' "
, P:etitibners.f seek reconsideration of &13. Bozrd’s'-.decisién;on summary judgxﬂeht. decision
that the project does not require a shoreline conditional use permit. On this issue; the Board

determined that regardless of whether the project is characterized as a transportation or

| recreation project, itisa penmtted use. Douglas County SMP § 25 states © condltlonal uses are

Those that are not allowed outnght to locate in the pamcular shorelme area.” Petitioners argue it
was unproper for the Board to rule on summary judgment:that no shorelme condmonal use
permit was required using an “e1ther or” anzalysis since the Board reserved for hearmg issue 3,
regarding whether the shoreline apphca‘tl'on was accurate in how the project was identified. On
reconsideration, the Board denies Petitioners’ request for reconside;r‘ation on issue 4 that a

shoreline conditional use permit is required.
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Section XX of the Douglas County SMP deals with Road and Railroad Construction and
Design. Under Douglas Coﬁnty SMP § 20.30, road and railroads are specifically permitted uses
in the Rural Environment. Both Parks and WSDOT agreed that the Rocky Reach Trail would be
pursued as a transportation component of State Highway 2/97. The descriptions of the project in
the appiication and supporting materials established it would have transportation purposes. The

conclusion that the proposed Rocky Reach Trail would provide transportation. purposes is

consistent with the Douglas County SMP, which makes an explicit connection among roads,

pedestrian safety, and non-motorized travel within tﬁe Rural Environment: “Scenic corridors
with public roadways should have provisions for safe pedestrian and other non-motorized
travel.” Douglas County SMP § XX.C. Petitioners also argued that ﬁ1c Douglas County SMP
policies require the trail to be located away from shorelinesA if possible. In contrast, howcver,
there is an exception for.roads “serving port and recreational facilities.” Further, relocating the
trail away from shoreline areas would reduce or eliminate the shoreline access and views fhat are
part of the intended purpose of the trail.
| | DR

Sectionv}Q{IH of the Douglas Count); SMP covers Recreatién. Under Douglas County
SMP § 2330, recreationé.l activities are speéiﬁcally permitted u.;,es in the Rural Environment.
The evidence in this case (shows that the Roc]&y Reach Trail will have reéreaﬁonal uses. The
conclusion that th_e proposed Rocky Reach Trail would provide recreational purposes is
consistent with the Douglas County SMP, which makés a clear conﬁection between recrc_:at_i"on

and motorized and non-motorized transportation: “The linkage of shoreline parks and public
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accéss points through the use of linear access should be encouraged, such as hiking paths,
bicycle trails, and/or scenic drives.” |
ull

Petitioners appear to be arguing the proposed Rocky Reach Trail can only be either a
transportation or recreation purpose, orthat if it is b;)ih types of use, that a shoreline..congiitiorx_gl o
use permit is rc;q,uired because a dual transportaton/recreation use is not an outright permitted
use Ain the Rural Environme_x;t. Tlrns is.an im_:orre;"t reading of the purpose for shoreline
conditional use permits. In the context of shoreline éoﬁditidnal use permits, if a project has two
purposes, boﬁ of which are buh'ight permitied uses, no shoreline conditional use permit 1s
required. For example, if a shoreline environment allowed both “residential development™ and
“commercial dévelopment’” as outright uses, a project that proposed both uses would not require '
a shoreline conditional use. permit. Such is the case here, where a project proposed as a |
transportation component of a road pfo_jeqt (an ouright permitted use) also involves recreational
uses (another outright permitted use). In this case, the trar_lsportatiox_l pu:rpos.e of the propose&
Rocky Reach Trail and its attendant recrcaﬁpnal 1ses, fit within the uses identified as specifically

permitted uses within the Rural Environmext of the Douglas County SMP.

IMPACTS TO AGRICULTURE

[8]

The scope of the Board’s review is whether the substantial development permit issued by

Douglas County complies with the Douglas County Shoreline Master Program, the Shoreline

Management Act, and regulations implementing the SMA. The Board’s jurisdiction is limited to
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whether the permit complies with these statutes and regulations.

landowners that the proposed trail will impact orchard operations provide a basis for the Board to

Concerns by agricultural

deny or condition the permit 6nly if such impacts are prohibited or must be mitigated under the

Douglas County SNIP, SMA, SMA regulations, or SEPA.

9]

Petitioners argue the proposed trail is inconsistent with the definition of Rural -

Environment in the Douglas County.-SMP. Rural Environment is defined as “those areas, which

because of their physical characteristics and present uses, are suitable for agncultural uses, are
[sic] recreatlonal uses compatlble with the agricultural uses. It is intended to serveasa buffer

zone between urban areas and protect these areas from intensive shoreline expa.n.sion.”1 This

definition asks the question whether the recreational aspects of the trail are compatible with the

agricultural uses in the Rural Environment. The Board concludes the trail is compatible with

agricultural uses. The conditions on trail use proposed by Parks, and the additional conditions

added .by_Douglas County are sufficient to ensure compatibility. The Board acknowledges that

the proposed trail may require orchardists to modify certain practices at times, just as the

presence of the orchards results in conditions modifying the allowed uses of the trail at times.

Overall, the uses are compatible, there was no evidence suggesting that the trail and the orchards

cannot co-exist.

[10]

The Douglas County SMP eétablishes goals for public access, recreation, and

transportation, among other things. Petitioners also argue the proposed trail violates every single

' Based on the phrasing of this definition, the Board concludes the word “are” before “recreational uses” should
4 have been “and.”

SHB 04-002
FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER; and ORDER

.| ON RECONSIDERATION

4847

21



to

(V3]

14
15
16
| 17
18
19
20

21

| applicable goal of the Douglas County'SMP. Section IV of the Douglas County SMP includes .

the following:

2. Public Access Element Goal. To provide for public access to the shorelines of
Douglas County by upgrading existing public access and by prov1d1ng additional
access consistent with the natural features; to assure that access is as safe as possible,
will not have a detrimental effect on other shoreline uses or on the waters themselves, -
or infringe upon private property righis. - '

3. Circulation Element Goal. To crezie and maintain a comprehensive circulation
systerr ‘which prov1des for the safe, convenient,.economic, and-diversified movement
of people, with minimum. d1srupuon to the shoreline area and environment.

4. Recreation Element Goal. To encomac_re development of leEl'SB convenient and
vadequate recreational facilities along the shorelines of Douglas County, for the
primary purpose ‘of Dotiglas County residents. Also, to encourage the development of-
recreational facﬂmes to attract and accommodate v151tors thus aiding economic
growth.

Speciﬁca]ly,‘ Petitioners argue the proposed trail will violate the policy for public access
which states that access to shorélines niot “infringe upon private property rights.” While
Petitioners’ witnesses testified to concerns ‘aboir tmpacts to agricultural ‘operations, these
concerns do not restrict the orchardists’ private property rights. The proposed trail is on state- -
owned or PUD lands. The 'i:ml'j‘acts to orchardists are similar to imipacts that exist because of
public roads near the orchards. The proposed trail is consistent with the circulation element goal
of prdviding “safe, convenient, economic and diversified movement of people, with minimurn
disruption to the shorelifies area and efivironment.” Douglas County SMP § IV.3. Petitioners
argue the recreation element is violated because there are no findings to support the goal and that
recreational use is inconsistent with other goals. In contrast, the application materials and
environmental review documents all discuss the recreational uses that would be provided by the
trail, No evidence was provided that the trail would not provide recreational uses or that the trail
is somehow inconsistent with the recreational goals of the SMP.
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[11]

The policies and regulations in the Douglas County SMP relating to agriculture relate not
10 protection of agriculture from sho.reline ansportation or recreation uses, but rather, to the
protec;ion of the shoreline from agricultural activities. For example, Dougia.s County SMP
Section 5 provides policies such as buffer zones betweeﬁ agriculture land and shorelines, erosion
control measures, and pesticide use. Douglas County SMP fegulations. regarding agriculture in
the rural environment relate to proper use of pesticides, regulatjons for HQe'stock, feedlots, and
regulations fqr fertilizer use. The regulations protect shorelines from agricultural activities, not

the other way around. Douglas County SMP § 5.30.
- [12]

The policies for transportation and recreation in the DouglasA County SMP similarly do

not provide protections for agriculture. Douglas County SMP Section XX. (Transportation) and

| XXIII. (Recreation). The evidence provided by Petitioners relate to avariety of impacts to

orchard opefations, including: (1) theft of fruit and cqliipment by people u;ing the trail and
gdequacy of trail closures, (2) impacts on orc’ha.rdjsfs’ pesticide use, (3) health and safety impacts |
to trail users who fail fo abide by trail closures or warning flaggers, (4) impacts on storage of
bees and safety impa;ts to trail uéers who cozﬁe into contact with bees, (5) economic impacts
caused by loss of fruit trees in WSDOT right of way, and (6) loss of fruit from frost pockets
caused by trail b‘uffers. These stated concerns reIafe to éppegl issue 8, which states:
Does the SHB have jurisdiction to determine whether the Shoreline Permit provides
adequate mitigation of impacts to abutting agricultural interests? If so, is the mitigation

adequate under the Shoreline Management Act, Shoreline Master Program, or other
. applicable law?
SHB 04-002 ‘ ' - 23
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The Board concludes it has jurisdiction on this issue only if the Douglas County SMP,
SMA, or SMA regulations Tequire adequate mitigation of impacts to abutting egﬁculmral
interests, and further concludes that no si:eciﬁc agricultural mitigation requirements exist. The

provision in the 'Doﬁglas County SMP deﬁniﬁc Rural Environm'erit to include “recreational uses

compatlble with the ar—mculmral uses” is the lone Douolas County SMP pr0v1510n reaardmg SURERSEEE

protection of aonculture As the Board has mmsed the uses of the trail are compatible with
amcultural operatlons The Board recogmzea the desumatlons of agncultural la.nds under the
Growth Management Act and Douglas County Code provxsl'ons Vregardmg agncultural buffers.
To t]de extent Petitioners seek to raise arguﬁzedrs regerdihg protection of agricultural under these

other statutes or ordinances, they must do so in another forum. ’

COMPLIANCE WITHSHORELINE MANAGEMENT ACT |
- [13])- ‘

Petitioners argue the proposed Rocky Reach Trail is inconsistent with RCW 90.58.020,
the section of the SMA establishing policies for the use of shorelines. Petitioners have argued
that the'Board’s denial of a shoreline permit for a state highway in the emne WSDOT right'-of,f
way in SHB No. 86-34,.86-36, and 86-39 acted to bar the proposed trail.. On summary judgment,
the Board disagreed, concluding that the prior shoreline case dealt with a digniﬁcantly different
proposal, that of a state highwdy.- Howe-ver, the Board’s decision in that opini‘on is significant in .
some respects, as ev1denced by the followmg conclusion of law:

The proposed shorelme hlghway and the. fence a10ng its:margin would constltute a
serpentine barrier that would separate the residents of a populous community from the
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shoreline at their doorstep. The sum total of a pedestrian path here and a bicycle path
there cannot make up for this.

Washington Environmental Council et al. v. Douglas County et al., SHB Nos. 86-34, 86-36, and
86-39, Conclusion of Law XI.

Clearly, the Board in the prior decision considered pedestrian and bicycle paths as
mitigating for impacts to the shoreline and reduction in shoreline access that would be caused by
the highway proposal.

[14]

Petitioners argue Douglas County failed to proé'erly apply the policies preferences RCW
90.58.020. Douglas County’s decision did consider the shoreline policies of RCW 90.58.020.
Ex. R-11. 'Thése policies are as follows:

(1) Recognize and protect the statewide interest over local interest;
(2) Preserve the natural character of the shoreline;.
(3) Result in long term over short term benefit;
(4) Protect the resources and ecology of the shoreline;
(5) Increase public access to publicly owned areas of the shorelines;
- (6) Increase recreational opportunities for the public in the shoreline; :
(7) Provide for any other element as defined in RCW 90.58.100 deemed appropriate or
necessary.

Petitioners contend that of these policies, the trail proposal “is supported, if at all, almbst :
exclusively by the sixth ranked ‘recreational use’ preference. Petitioners then argue that eventhe .
recreational preference in the SMA is dubious, because Parks changed the purpose of project
from recreation to wansportation. The Douglas County staff report includes consideration of the
policies of RCW 90.58.020. Ex. R-11. These policy preferences in the SMA relate to policies

for the protection and use of shorelines. In contrast, the evidence and argument put forth by

Petitioners relates mainlj to protection of agricultural activities. Petitioner put forth no evidence
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relating to impacts to the natural character oi the shoreline (policy 2), shoreline resources and

.| ecology (policy 4), public access (policy 5).

[15]

Petitioner argués that the project fails o meet policy 3, long term over short term benefit

. | because there are no leases for the project and thus a project of indeterminate length cannot =~~~

protect the long term interest. The Board disagrees. - The fact that leases have not been signed
for the property does not relate tothe shoreline policies .of RCW 90.58.020(3). The policy
preferences in RCW 90.58.020 relate to policies for protection and uses of shorelines, not
protection and uses of; agricultural lands. Peﬁdqners did not proViele any evirlerrce r.eléting ro

long-or short-term impacts to the shoreline from the project.

COMPLIANCE WITH RCW 90.58.360

[1 6]

Petlnoners argue “itis the Board’s Tukng, [on summary Judement]'that Supenor Court,
not the SHB, has exclusive jurisdiction to det=zmine whether or not Douglas County and/or
applicant .complied v;/ith RCW 90.58.360.” v]-'e:‘l s Written Summation and Renewed Motioﬁ to
Reconsider, at 2. RCW 90.58.360 states. “Noﬂ'ﬁng in this chai)ter ehélilebviate an)r requirement
to obtain any permit, certiﬁcate license, or azproval frorrr any state agency or local govemmeﬁ 7
This provision of the SMA is not a substantive pemﬁt requirement, but is a savings clause statmg
that the requirements of the SMA do not affec* any other permit requirement that may apply toa

project. The Board concludes that Parks has met the requirements for a Shorelme perrmt under
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the Shoreline Management Act, Douglas County SMP, and shoreline regulations. If Petitioners
believe that other permit approvals afe required, that is a matier for another forum.
[17]

Petiﬁonezﬁ also argued “the only way to authorize a Tecreational use is by rezoning to a
‘Recreational Overlay Disu'ict;” (see DCC 18.46.010-080 at Ex. P-5. Petitioners’ Written
Summation at 13. The permitting process originally envisioned by Parks and Douglas County
included seeking a Recreational O:verlay District for the trail area, but this was ultimately nOf
sough"g The Béard’ s jurisdiction is limited to whether the permit complies with the Douglas
Counfy SMP, the SMA, and SMA regulations. The Board does not have jurisdicﬁon to-
de'términe whether other non,-éhoreline permitting procedures were required or properly |
followed. This is the same conclusion the Board reached in its summary judgment decisionin

this case. See McNed et al. v. Douglas County et al., SHB No. 04-002, Order on Summary

| Judgment paragmphS'S, 7 & 8.

[18]
Petitioners also a:gﬁed that impacts of the proposed trail result in violations of
requirements in the Growth Managément Act to designate and protect agricu_lmral lands of long-
term commercial significance. On summary judgment, the Board statcd' as follows:

As it relates to the this case, the status of the agricultural land under the Douglas County
Comprehensive Plan is relevant to the Board’s review of the shoreline permit. However,
just as we stated in the Preserve Our Islands decision, the issue “to be decided after the
hearing, of whether the proposed use complies with the substantive policies and
provisions of the SMA relating to use and protection of the shorelines, is a matter
independent of GMA.” Evidence relating to the GMA comprehensive plan may be
relevant, but this Board does not determine compliance with GMA or other land use laws
not part of the local master program and SMA. Maple Valley Citizens v. City of Maple
Valley, SHB NO. 03-014 (2004). ‘
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Order on Summary Judgment, ;;a:agraph 21.

If the project required a shoreline corditional usé pérrnit (which the Board has
determineﬁ it does not), the feview o'f the shoreline cbnditional use permit would trigger
consideration of WAC 173-27-1 60(1)(0) which requires “that the.‘p_mpose_d use of the site and
design of the project is compatible with other authorized uses within the area and with useé L
planned for the area under .;:he comprehensive plan and shoreline mastér. program.” Even _&ough '

ﬁhe ;‘compatible with GMA” analysisin WAC 173-27-160(1)(c). does not apply here becauseno -

. shoreline conditional use permit is required, the Board engaged in a similar analysis anyway.

Thisis because the Rural Environment ciesignaﬁon in the Douglas County SMP allows
“recreational uses compatjible with the agriculrural uses.” The Board has concluded that the
proposed Rc;cky Reach Trail is c;ompa'tible with agricultural land uses in the-‘area and consistent
withﬂle‘Doug._las Cduﬁty SMP, SIIVIA,*and SMA regulations. Whether thé- proposed Rocky
Reach Trail “complies vﬁth” substantive or pmceciural provisions of the GMA. is beyond the
reach of this Board.
19

Thé Board agrees with the statement in Petitioners’ closing brief that its witnesses were
“consistent, credible, and undeniably and jusifiably concerned about the conflicts of this -
proposed trail with their orchard operations . . . The thrust of the concerns raised by the
agricultural landowners, however, relate to-operation of orc;h_ards; not to impacts to shorelines
from the propos;ed R;)clcy Reach Trail. |

o 120]
Any Finding' of Fact déemed to be.a Conclusibn of Law s Aherei:y-adoptéd as such.
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BASED ON THE FOREGOING FINDINGS OF FACT AND COXCLUSIONS OF
LAW, THE BOARD ENTERS THE FOLLOWING:

‘ORDER

The shoreline permit issued to Parks by Douglas County is AFFIRMED.

7 - /{
SO ORDERED this 4 _day of / larch 2005,

SHORELINES HEARINGS BOARD

" BILL CLARKE, Presiding

F Ll N 7o, L

WILLIAM H. LYNCH, Chair/

/ﬂ-;/,z/ M

'DAVID W. DANNER, Member

e Nes R @&%&\ |

Y ALYCE BURALEIGH, Member

W On

DAN SMALLEY, Member

JUDY WILSON, Member
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DOUGLAS COUNTY; WASHINGTON

FILED

L JUANITA S, KOG
DOUGLAS COUNTY i Rk
. WATERVILLE, WASH,
BY

—_ DEPUTY -

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON-
IN AND FOR THE COUNTY OF DOUGLAS

C.F. MCNEAL and BETTY MCNEAL, |
Husband and wife, et. al,, . No.  04-2-00045-6
 Plaintiffs,

VS.

COURT'S DECISION

STATE DEPARATMENT OF ON LUPA APPEAL

TRANSPORTATION, et. al., '
’ Defendants.

)
)
)
)
)
)
)
)
)
)

On or about January 12, 2004, the Douglas County Hemjng Examiner, Don Moos,
entered a notice of action taken by theDOﬁgIas‘ ‘County Hearing Examiner concerning what is
referred té as the "Récky Reach Trail." The decision al_:l_owed the applicant, Washington State
Parks and Recreatibn Cormission, to constiuct a trail that runs ﬁom the Odabashian Bridge
north for approximately 5'.;1‘1'7 ‘miles to Lincoln Rock State .l;ark. The trail is to be constructed
within a right-of-way owned by the Washingtoﬁ‘ State Department of Transportation and the
Chelan County Public Utility District. The t;ail will run through four different zoning
districts in Douglas County,‘ a Tourist Recreéiion" Cornmercial Zone, a Residential Low Zone,

a Commercial Agricultural Five Zone, and a Commercial Agricultural Ten Zone. The -

Decision on LUPA Appeal. - . EXHIBIT 3

Page 1
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Hearing Examiner issued no permit for the construction of the trail, other than a Shoreline
Substantial Development Permit. The Petitioners in this action have appealed the decision of
Mr. Moos, arguing, primarily, that in addition to a Shoreline Substantial Development Permit,
the applicant needs a Recreational OQerlay or Conditional Use Permit prior to proceeding
with the project. The Court heard argument on this LUPA appeal on July 14, 2005 and took
the matter under advisement.

The question is whether or not the Hearing E'xaminer's ciecision is a violation of oﬁe of
the six standards set forth in RCW 36.7_OC.130. The Petitioners suggest that the County was |
somehow attempting to avoid the requirements of its own comprehensive plan by initially
stating that a Recreati onal Overlay would be required and novx; suggesting that as the project
is a transportation project, no permit is required. This Court dbes not know nor engage in the
procesé of considering whethér or not the Coumy is attempting to avoid obligations that it
may believe genuinely exist or not. The prdject was either lawfully épproved by the Hearing

Examiner as presented or it was not. What the County’s intent was in presenting the

 application without a Recreational Overlay is, this Court believes, irrelevant to the process.

The Court believes that all of the parties participating recognize that the Rocky Reach

Trail has significant recreational uses. Nonetheless, this Court believes that the record

supports the position that the trail is a'lso‘a transportational facility. Clearly the record reflects
that it is the goal of the comprehensive plan to connect recreational facilities such as Lincoln
Park and the Apple Capital Trail and Hydro Park. All three facilities, and areas that can be

accessed by those facilities, create significant recreational opportunities, but also

Superior Court of the State of Washington

o For Douglas County
Decision on LUPA,Appeal. John Hotchkiss, Judge

P 2 P.O. Box 488
age Waterville, WA 98858-0488

4857 (509) 745-9063 884-9430
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transportatiqn necessarily oécurs When one goes from one facility to the other by us.e of the
trail. Candidly, the Court believes that any trail serves both functions. The Court finds
nothing in this recofd, other than speculation, to establish transportation use versus
recreational use.
The positioﬂ of the Washingtoﬁ State Department of Transportation and Washington
State Parks and Recreation Commission (hereinafter "State") is that as a multi-modal
'-transportatiop facility, addit’iona-l permits or compliance with the: County's -§Ompreheﬁsive
plan is notrequired. And, if so,the County's comprehensive plan has been-:dom;')lied with.
It's:clear that the ;State;believes it must comply with:the Shoreline Management Act and the
_as"s‘ociéite'd County ordinances that apply to the shorelines, and also the State Environmental
Policy Act and associated environmental concemns of the County. If so, why wouldr't the
State have‘to comply with the GMA and the Douglas County Code? This-Court doesr-ndt see
that'the State is anymore exempt from compiying with the GMA than it is with the Shorelines
Management Act and/or the State Environmerital Policy Act. |
- RCW 47.06.100 does provide, "That the State-interest component of the statewide
mul;ci-modalitranspoﬁation plan shall include a bicycle transportation and pedestrian
walkways plan . . ." On the other hand, RCW 47.06.040(2) provides, among other things, that
"Plans developed under each component must be consistent with . . . local comprehensive
plans prepared under Chapter 36.70A RCW. . .," which this Court believes includes

interaction between the zoning districts.
i

Superior Court of the State of Washington

For Douglas County
Decisiori on LUPA Appeal. John li(gc:l:i::;.Judge
0. 80
Page 3 Waterville, WA 98858-0488
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The State argues that the trail is pléced on the Washington State Department of
Transportation right-of-way that was always, pre-GMA, transportation property. Asa
significant portion of the trail is not within the shoreline, the shoreline permit does not apply
to all areas and all zones and as the trail is also on Chelan County PUD property, the existence ‘
of DOT property prior ‘Fo the GMA does not cure the application. The Court does not believe
it would Have anyway. |

The State, and fér that matter the County, wish to ignore the fact that this trail will
potentially expose significant ‘numbers of individuals into an area designated as agricultural
lands of long-term commercial significance, pursuant to RCW 36.’)0A.170(1)(a); These

individuals using this transportation fécility will not be moving through the orchard at a rate
of 60 miles per hour, but moving at arate of a walker, jogger, or Bicyclist. It seems to this
Court that the reason for the.safeguards of the GMA and DCC 1 8;04.020, as cited by the
State, is to study the relationships and provide a2 workable. relationship between land uses, the
transportation system, and the environment. Although the applicant itself has suggested and
the Heanng Examiner approved, certain measures that attempt to eliminate a.nd/ or lessen the
1mpact between the trail users and the agricultural lands, if thlS is an outright use, this would
be left solely to the good graces of the applicant. Lands designated by the County as
agricultural landé of long-term commercial significance are obviously a significant part of tﬁe
GMA. A comprehensive plan that does not protect these designated agriculturai lands from
inconsisteﬁt uses would violate the GMA. King County v. Growth Mgt. Hearings Board, 142

Wn.2d 543 (2000). Accessory uses of agricultural lands is so signiﬁcént that the State

Superior Court of the State of Washington
For Douglas County

Decision on LUPA Appeal. John Hotchkiss, Judge
P.0. Box 488
Page 4 . Waterville, WA 98858-0488
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Legislature addressed the manner in which innovative zoning techniques can be used in these

 areas. RCW 36.70A.177. The Court recognizes that whether or not the provisions of Douglas

County comprehensive plan violates the GMA is a decision of the Growth Management

Hearings Board, but this Court should not interpret Douglas County's Code in‘a manner that

- would violate the GMA. And I do not believethis Court needs to.

The County's position is that the County's comprehensive plan has been g:omplied with
?S’ the trail is'a pei'rriissible use in all zones. 'For this proposition the County cites the Douglas
County Code 19._1 8.035, which provides that, "Constriction of public and prixfate trails and
trail-related facilities . . . may be authofized within‘designated-resource lands and critical
areas . " This Court b'eﬁév'es that that is mi'e',' so far-as it goes: Th'e-=pr‘o‘visio‘ns of Title 19 of -
the Douglas County Code haveto do, primarily, with the environmental concerns. Douglas
County 1 9.18A.010 provides'that; "Goverming staridards: and-criteria addressing uses and
aétiyi‘iiés as well as bulk, height and dimensional standards within agricultural resource zones
are found in Title 18 of DCC." As such, in determining whether or nota use is allowed,under
the Douglvas County Code, the Court must refer to Title 18. Of the four zoning districts that
this trail will cross, only one, the Tourist Recreation Commercial (C-T), specifically provides
for trails as a pelmitted use. None of the other three zones provide for trails as a-permitted
use or an accessory use. The Court must try to ascertain'the' intent of the legislative body.
Wiggars v. Skagit County, 23 Wn. App. 207 (1979). If a trail'is a pérrnissi:ble use in all

zoning districts, why would it be specifically identified in one zone, but not the others?

Superior Court of the State of Washington

For Douglas County
Decision on LUPA Appeal. John I—it:)tcé:l:i::é Judge
Page 5 Waterville, WA 98858-0488
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This Court believes tha.t the County planning staff was correct in its initial thought
process that this trail could be authorized from the Odabashian Bridge to Lincoln Rock Park,
but would have to be done through the process of a Recreational Overlay. This Court does
not believe that this. trail can be constructed simply as a transportation project initiated by the-
Washington State Parks bepértment for the purpose of connecting the park system, which has
existed for years, without the Recreational Overlay. The Court is convinced that the State
could not build a park within these zones without a Recreational Overlay, at the very least. If
the applicant could not construct a park within thesé zones without a Recreational Overlay or
a Condi,tional Use Permit, how can the individuals using these parks be allowed to move back
and forth bctweeﬁ the parks \;fiﬂaoilt the same zoning considerations?

This Court is ﬁot convinced that the final outcome will change. Nonetheless, this
Court does believe that the issue is more than form ovef substance. This Court believeé that if .
this trail is to exist in its present location, that it must do so pursuant to Douglas County Code
as a Recreational vaerlay or Conditional Use. i’laintiffs will draft and present the appropriate
orders.

The matter will be remnanded.

DATED this _é_ " day of August 2005.

JOFN HOTCHKISS
GE OF THE SUPERIOR COURT

Superior Court of the State of Washington
For Douglas County .

(509) 745-9063 884-9430

Decision on LUPA Appeal. | . John Hotchkiss, Judge
P.O. Box 488
Page 6 Waterville, WA 98858-0488

4861




Tl

N

10
11

12

13
14
15
16
17

18

19
20
21
22
23
24
25
26

- e’

@FILED

SEP 1 3 2005
FILMNO,

JUANITA :
DOUGLAS
By WA’EHWLLE'“WEA(S:FLLE RK
—_— iy

IN THE SUPERIOR COURT OF THE STATE OF- WASHINGTON
IN AND FOR
THE COUNTY OF DOUGLAS

.JACK FEIL AND DELAPHINE FEIL, - NO. 05-2-00121-3

HUSBAND AND WIFE; MOTT LIEK
AND BETTY LIEK, HUSBAND AND
WIFE: BRUCE SMITH AND'
SHANON SMITH, HUSBAND AND
WIFE; MILTON JOHNSONAND -
TONIA JOHNSON, HUSBAND AND
'WIFE; BRIAN STUMPF AND
TERESA STUMPF, HUSBAND AND
WIFE; BOB ROGERS AND KAREN
ROGERS; HUSBAND AND.WIFE;: . - |
ROBERT BAIRD AND ROLAND

BAIRD, d/b/A BAIRD BROTHERS, ORDER {Rsoposed)—
AND JOHN TONTZ AND WANDA" S
TONTA, HUSBAND AND WIFE,,

Plaintiffs,
V.

STATE OF WASHINGTON
SHORELINES HEARINGS BOARD;
DOUGLAS COUNTY;
WASBINGTON STATE
DEPARTMENT OF
TRANSPORTATION;

WASHINGTON STATE PARKS AND
RECREATION-COMMISSION; AND
PUBLIC UTILITY DISTRICT NO. 1
OF CHELAN COUNTY,

Defendants.

ORDER (Proposed) : 1 ATTORNEY GENERAL OF WASHINGTON
1125 Washingion Street SE
PO Dox 40100

EXHIBIT 4
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This case is an appeal of a decision by the Shoreline Hearings Board (“Board”)
affimming the issuance of a Shoreline Substantial Development Permit to the Washington State
Parks - and Recreation Commission (“Parks™) for construction of a non-motorized
transportation facility parallel to the Columbia River near Wenatchee. In granting summary
judgment on specific issues in the case, the Board ruled that determining whether the
proposed facility complies with Douglas County’s Growth Management Act plans and
regulations was outside the scope of its review under RCW 90.58.180. In its decision

following hearing, the Board ruled that Parks’ Determination of Nonsignificance (“DNS™)

|| under the State Environmental Policy Act (“SEPA™) was not clearly erroneous, and that the

proposed facility was consistent with the Shoreline Management Act and Douglas County’s
Shoreline Mastér Program. SHB No. 04-002, Findings of Fact, ConclusiYOnsA of Law, and
Ordér, and Ordeér on Reconsideration (March 4, 2005). This court hereby affirms the Board’s
decision. | ‘

The court considered the record of the Board proceedings, the briefing submittcd by.
the parties, and arguments v.prcsented at hearing on July 14, 5005. Appellants Jack and
Delaphine Feil and Mott Liek appeared by their attorneys, Robert Rowley, James Klauser, and
Robel;t Dodge. Petitioners Smith, Johnson, Rogers, Stumpf, Tontz and Baird joined in thc_
Petition, appeared pro se, and did not participate in the proceedings or submit briefing. Parks
appeared by its a&oméy,_ Sheila Lynch. Douglas County appeared by its attorney, Steven
Clem. The Washington State Department of Transportation appeaied by its attorney, Stephén

Klasinski. The court now enters the following conclusions and order.

CONCLUSIONS OF LAW

1. The Board’s decision to limit the scope of its inquiry to whether SEPA review was
adequate, and whether the proposed facility is consistent with the Shoreline
Management Act and the County’s Shoreline Master Program, is consistent with its
statutory authority described in RCW 90.58.180.

2. The Board’s conclusion that there was no change in the proposal following the-issuance
of the SEPA DNS that related to environmental impacts is supported by substantial

1125 Washington Street SE
PO Box 40100
Olympia, WA 98504-0100
(360)753-6200

ORDER (Proposed) 2 . ATTORNEY GENERAL OF WASHINGTON
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evidence in the record. Therefore, the Board’s decision that no further environmental
review was requued is correct, under RCW Chapter 43. 21Cand WAC Chapter 197-11.

3. The Board’s conclusion that the proposcd facility is consxstcm with the Shoreline
Management Act afid the Douglas County Shoreline Master Program is aupported by
substannal evidence in the record and is correct as a matter of law,

4, The Board’s. conclusron that the proposed famhty is permmcd outright by Douglas

County’s Shoreline Master Program and that no'shorelirie conditional use permit was

. required is qupported by substannal ev1dence in the record and is correct asa matter of
Taw. '

* 5. The Board's conclusion that RCW 90.58.360 does not require the Shorelines Hearing

. Board to expressly condition its Order upon Parks obtammg all necessary state and
local pemmiits is correct as a matter of law.”

ORDER

-Based-on the foregoing,:this:court hereby affirms the Board’s 'Finoings:of- F act,
Conclusions of Law, and.Otder, awr on Reconsidera’don.»:

DATED this _1_33’_ day of Asgait, 2005.

Proserxted b}:
'SHEILA LYNCH, WSBA No. 26343
Of Attorneys for Respondent

| Washington State Parks and Recreation Commission

Dated: Q&’} ?/G/’O S

Slese ULM\M@ PM ijm

STEPHEN R, KLASINSKI, WSBA No. 11419
Assistant' Attorhey Genéral

|| Washington State Departmenit of Transportatron and Public Construction

"’STEVEN M. CLEM, WSBA No. 7466
‘Douglas County Prosecutor

ORDER (Proposed) 3 ATTORNEY GENFRAL OF WASHINGTON
. 1125 Waghington Sweet SE
PO Box 40100
Olympia, WA 98504-0100
(360) 753-6200
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The Honorable John Hotchkiss
Hearing Date: September 13, 2005
Hearing Time: 9:00 am

"IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF DOUGLAS

C.F. MCNEAL and BETTY MCNEAL,

husband and wife, et al., et ux., No. 04-2-60045;6
Petitioners, ' ORDER
. REVERSING/REMANDING
oV LAND USE DECISION
DOUGLAS COUNTY; WASHINGTON
STATE DEPARTMENT OF

TRANSPORTATION; WASHINGTON
STATE PARKS AND RECREATION
COMMISSION; PUBLIC UTILITY
DISTRICT NO. 1 OF CHELAN
COUNTY,

Respondents.

'NATURE OF THE CASE AND LEGAL RULINGS '
A. This case is an appeal brought by the Petitioners pursuant to the Land Use Petition Act

(LUPA), RCW Chapter 36.70C, and challenging land use decisions made by Douglas
County, Washington. The decision appealed from was entered by Douglas County
Hearing Examiner Don Moos on January 12, 2004. The LUPA appeal was timely filed.

The Petitioners have standing under LUPA.

LAND USE DECISION
No. 04-2-00045-6

- | | EXHIBIT & _
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The Hearing Examiner issued a Shoreline Substantial Development permit to the

" ‘Washington ‘State Parks and Recreation Commission (Parks) for construction of a

‘mnlti~mo__dal : transportation_facility near the Columbia River in Douglas County.

Petitioners complained that construction of the proposed facility could not proceed

without additional land use appror/als. Specifically, the Petitioners complained that
Parks must obtain a Recreational Overlay District and a Conditional Use Permit prior to -

building the proposed facility.

The undersigned judge heard argument in this case on July 14, 2005. The Court

reviewed the record submltted by Douglas County, the declaratlons and bnefs of the | |

parties, and oral argiiment from legal counsel for: the represented pames Pro se parties |

attended the hearing but did not present argument.

The proposed fac1l1ty would' traverse a length of approximately 5.1 miles across Baker ‘
Flats, from the: Odabashlan Bridge at the south to Lincoln Rock State Park at the north,
connectmg to and extending the existing “Apple Capital: Loop Tra11 ” Most of the
facility would be located within Washington State Department of Transportatlon
(WSDOT) right of way. The remaining portion would be located 'Wlthln Chelan Pubhc
Utility District (Chelan PUD) lands. Approximately one-third of the proposed fac111ty

" is located w1thm the 200-foot shoreline area.

ORDER

The proposed facility would cross four different zoning districts in Douglas County: a-
Tourist Recreation Commercial Zone, a Residential Low Zone, a Commercial

Agﬁcultural Five Zone, and a Comamercial Agricultural Ten Zone.

The Respondents argued that the proposed #tation facility is not subject to
Douglas County’s zoning regulations because it is a' transportation facility, and the -

Douglas County Code does not provide for permitting of transportation facilities as

2 ATTORNEY GENERAL OF WASHINGTON

REVERSING/REMANDING 1125 Washington Street SE
LAND USE DECISION PO Box 40100
No. 04-2-00045-6 . Olympia, WA 98504-0100

4866 (360) 7536200
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land uses. The record demonstrates that the facility will serve both transportation and

recreation functions.

G. The Douglas County Code permits recreation trails outright only in the Tourist

Recreation Commercial zone.

H. In addition to the Shorelines Substantial Development Permit already obtained by

Parks, Parks must apply for and obtain a

~ Permitsas may be required by the Douglas County Code.

I.  Consistent with this court’s decision in the companion appeal of the Shoreline Hearings
Board’s decision upholding issuance of the Shoreline Substantial Development Permit,
no further review is necessary under the State Environmental Policy Act unless there
are changes 1o the proposed project, that would result in 'probebie significant adverse

environmental impacts.

J. Douglas County was ordered to prepare a.nd certify the record before the Hearing -
" Examiner. The record prepared and certified by Douglas County consisted of
approximately 1 ,560 pages of documents. These documents were identified by
Douglas County as exhibits that the Hearing Examiner con51dered in the proceeding
'before him. Petitioner Feil paid $318.15 for the prodnction of that record pursuant to
RCW 36.70C.110(3). In addition, Douglas County sdbmitted a tape recording of the
Hearrng Examiner’s December 18, 2003 public hearing. Petitioner Feil paid $ 1,022.00 |
to have that tape recording transcribed and certified as a verbatim transcript, pursuant to
RCW 36.70C.110(1), which was also filed with the Court. There was no attempt by
any party to shorten the record pursuant to RCW 36.70C.1 10(2*)ﬂ~gbn. ?"S

Reimbursement for the cost of the certified record shall be paid by the State Parks and

Recreation Commission and the Washington State Departmient of Transportation to Petitioner

ATTORNEY GENERAL OF WASHINGTON

ORDER 3

REVERSING/REMANDING * 1125 Washington Street SE
LAND USE DECISION PO Box 40100

No. 04-2-00045-6 Olympia, WA 98504-0100
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rei —This transcript wa Tecessary to the resolution ol the legal qu

Dev i ity 1t Inade no eiiort to i irtosts

wit : ; i ," i : i fsed i TS case.
From the foregoing; now, therefore,
FINAL ORDER
IT IS HEREBY ORDERED:
A.  The Heanng Exammer s decision that because Park’s proposed blcycle/pedestrran trail
is a h'ansportatlon facrllty, itis perrmtted in all zomng districts and not subject to permitting

under the Douglas County Code is reversed Thrs matter, is remanded for Parks to apply for

; '

&d-lwll" v.—-ﬂmm'-flm_llni-l"- -‘\ va £V T

and obtam = PenmtSas may be requu'ed by the

Douglas County Code.

B. Petitioner Feil is gran’ﬁd Judgment against the State of Washmgton Parks and
I 2404 ,
Recreatxon Commrssron for m qw

C.  Other than the costs awarded to reimburse. Petitioner Feil forr-,eOSts of producing the -

record no costs or attorney fees are awarded.

/ ¥
/
/
ORDER 4 ATTORNEY GENERAL OF WASHINGTON
REVERSING/REMANDING 1125 Washington Street SE
LAND USE DECISION PO Box 40100
No, 04-2-00045-6 Olympia, WA 98504-0100

4868 (360) 753-6200




NS Y~ N V. T O VS S

PLiala LA

SHEILA LYNGE, WSBA No. 26343
Of Attorneys for Respondent

— .‘ Ao

Assistant Attorney General

STEVEN M. CLEM, WSBA No. 7466
Douglas County Prosecutor

ORDER

REVERSING/REMANDING
~ LAND USE DECISION

No. 04-2-00045-6

Serfonr2005.
%fcz%ox

myHONORABLE JOHN HOTCHKISS, JUDGE

Washington State Parks and Recreation Commission -

DEBORAH L. CADE) WSBA No. 18329 €2/ <€

4869
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Washington State Department of Transportanon and Pubhc Construction

ATTORNEY GENERAL OF WASHINGTON
1125 Washington Street SE
PO Bax 40100
Olympia, WA 98504-0100
(360)753-6200
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Douglas County Hearing Exarfiiner Nay o 3 2005

Andrew L. Kottkamp, Hearing Examiner Dou
9l ag CO
REGEWV ED
wry 1,6 200
USER, LLY

IN THE MATTER OF ) FINDINGS OF FACT &7 EY oy 5 3‘31639

) CONCLUSIONS OF LAWB““" WA
RO-06-01 and SPD 06-02 ) DECISION AND .
Rocky Reach Trail Extension ) CONDITIONS OF APPROVAL

THIS MATTER having come on for hearing in front of the Douglas County Hearing
Examiner on September 12, 2006, the Hearing Examiner.having taken evidence hercby
submits the following Fmdmgs of Fact, Conclu51ons of Law, Decxsxon and Condmons of
Approval as follows: . :

I. INTRODUCTION:/ PROCEDURAL DEVELOI’W’NT S ..

1.1 This is an application submitted by the Washington State Parks and Recreation
‘Comumnission for the construction a public, multi-modal trail facility that will follow
generally north-south oriented eastern shore of the Columbia River starting from. the
Odabashian Bridge and continuing approx1mately 5.1 miles north to meoln Rock
State Park within Washington State Department of Transportation right-of-way and
property owned by the Chelan County Public Utility District Number 1.

1.2 On January 12, 2004, the Douglas County Hearing Examiner approved a shoreline
substantial development permit for this proposed Rocky Reach Trail Extension. The
approval identified that the proposed project was consistent with the Shoreline
Management Act, the Douglas County Shoreline Master Program and the Shoreline

Design Area Plan.

1.3 This decision was appealed to the State Shoreline Hearings Board on January 26,
' 2004. Additionally, a separate appeal was filed in Douglas County Superior Court
under the Land Use Petition Act on January 26, 2004,

1.4  On March 4, 2005, the State Shoreline Hearings Board affirmed the decision of the
Douglas County Hearing Examiner.

1.5  The State Shoreline Hearings Board decision was then appealed to the Douglas
County Superior Court.

R(O-06-01 and SPD 06-02

Rocky Reach Trail Extension
EXHIBIT —é—— Page | of 14

140 19th St. NW * East Wenatchee, WA 98802 * www.douglascountywa.net
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1.6

1.7

1.8

1.9

1.10

1.11

1.13

1.14

1.15

On September 13, 2005, Douglas County Superior Court affirmed the Shoreline
Hearings Board decision and ruled on the Land Use Petition Action appeal, directing
the Washington State Parks and Recreation Commission to apply for and obtain land
use permits as may be required by the Douglas County Code.

. On or about March 23, 2006, the Washington State Parks and Recreation Commission
filed a land development permit application for a recreational overlay designation for

property covered by the Rocky Reach Trail Extension.

An open record public hearing on this application was held on September 12, 2006.
At this hearing, the Hearing Examiner took testimony and admitted exhibits into the

record.

In lieu of direct cross-examination by Mr. Jack Feil’s attorney against the applicant
and Douglas County Transportation and Land Services personnel, Mr. Feil’s attorney
agreed to submit written questions to the applicant and to Douglas County
Transportation and Land Services personnel on or before September 20, 2006.

The Hearing Examiner ordered that the responses to those questions must be provided
by September 29, 2006. , ‘

The Hearing Examiner believes that he made it very clear that no additional public
comment or testimony would be admitted during this interim period. ‘

The Hearing Examiner further ordered that his decision would be made by
October 13, 2006.

Unfortunately, additional public comments were received in violation of this order -
apparently due to confusion in interpretation of the Hearing Examiner’s oral ruling at

the September 12, 2006, hearing.

In order to clarify the record and to admit into the record these public comments that
were submitted after September 12, 2006, but before September 29, 2006, the
Hearing Examiner issued an order dated October 11, 2006.

In that order, the Hearing Examiner is very clear that no public comment from

‘Mr. Feil or any other member of the public submitted after September 29, 2006,

would be admitted into the record. The Hearing Examiner opened the public record
from September 29, 2006, through October 20, 2006, for the sole purpose of allowing
the applicant to provide any additional rebuttal evidence that they may wish to

~ submuit.

RO-06-01 and SPD 06-02 -
Rocky Reach Trail Extension
‘ Page 2 of 14
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1.16

1.17

1.18

1.19

2.1

22

The Hearing Examiner further ordered that at 5:00 p.m. on October.20~, 2006, the
public record-in this matter would close.

The Hearing Examiner made it very clear and ordered thar all documcnts submitted
by Mr. Feil, by members of the public and by attorneys in this matter up to
September 29, 2006, would be included as a part of the record.

The Hearing Examiner-furthcr ordered, and made it very clcar, that the reopening of
the record from September 29, 2006, through October:20, 2006, was for the sole and
limited purpose of allowing the applicant to provide rebuttal evidence, should they so

desire.

The record was not reopened for additional public comment, or argument

Flnally, the Hearm g Examlner ordered that hlS decrsxon would be made on or before

: November3 2006.

| L ITEMSIN TIiE RECORD

’“At the ‘open record pubhc hcanng on. September 12 2006 _the Hearing Examiner

admitted the entire Planmng Staff file for this matter into the record as it existed up to
September 12, 2006.

2.1.1.

To be very clear, Douglas County Transponatlon and Land Scrvnccs complled

“a list of public comments received since September 6, 2006, which were

compiled - by memorandum dated September 6, 2006, and a second
memorandum dated September 12, 2006, -all of the items listed within both
memorandums are included in the public record.

Il

Additionally, the Heann g Exammer heard testrmony from the following mdmduals

2.2.1
222
2:2.3

224

: 2.2.‘_-5
226

2.2.7
22.8
229
2.2.10
2.2.11
2.2.12
2213
2.2.14
2215

Mark Gillespie, of the Washington State Parks

Bill Frazier, Eastern Region Park Manager-and Project Coordinator

Jon Ives; of Jones & Stokes, identified as the authorized agent in applrcanon
materials and the environmental consultant

Nina Villalobos, of Wenatchee

David Zamora; of Wenatchee
“Dr.;Walter Newman, of Wenatchee

Karen Russell, of Edst Wenatchee
Robert Parlette, of Wenatchee
Andy Dappen, of Wenatchee
Allison Haug, of Wenatchee
Doug Pauley, of Wenatchee
David Steipe, of Wenatchee
Mary Cook, of Wenatchee

Steve Godfrey, of Cashmere
Mike Zanol, of East Wenatchee

RO-06-0) and SPD 06-02
Rocky Reach Trail Extension
Pape 3 of 14
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2.2.16 Brittney Moline, of Wenatchee

2.2.17 Jon Tontz, of East Wenatchee
2.2.18 Blane Smith, of Monitor
2.2.19 Bruce Smith, of Wenatchee

. 2.2.20 Britt Dudek, of East Wenatchee

2.2.21 Bob Strutzel, of Monitor

2.2.22 Larry Letts, of East Wenatchee
2.2.23 Shannon Huehn, of East Wenatchee
2.2.24 Jack Feil, of East Wenatchee
2.2.25 Dick Feil, of East Wenatchee

Additionally, after the September 12, 2006, meeting, during the period where the

public record was kept open, the following additional comments were received:

2.3.1 Letter from attomeys Robert Rowley and James Klauser, co-counsel for Jack
and Delaphini Feil, which contained questions directed to Curtis Lillquist of
Douglas County Transportation and Land Services and questions directed to
Mark Gillespie of Washington Parks and Recreation Commission

232 Letter from James Klauser dated September 21, 2006, with enclosures which
are now included into the public record .

2.33 September 29, 2006, letter from attorney James Klauser to the Hearing
Examiner with attachments including a letter signed by 34 individuals .

234 Email from Jim Klauser to Andrew Kottkamp dated September 29, 2006

2.3.5 Letter dated September 29, 2006, from Mark Gillespie to Mark Kulaas -

2.3.6 September 29, 2006, letter from Mark Gillespie to Robert Rowley and James
Klauser with attachments. Al attachments to that letter are admitted into the
record which include Washington Parks and Recreation Commission

_ responses to questions directed to Mark Gillespie by Mr. Feil’s attorneys

2.3.7 September 29, 2006, letter with attachments from Mark Gillespie to Andrew
Kottkamp, Douglas County Hearing Examiner. Those attachments include a
September 29, 2006, memorandum from Jonathan Ives of Jones & Stokes to
Mark Gillespie (15 pages) with attachments including a color photograph with
zoning districts overlayed, attachment 1 which includes transcript of

proceedings of hearing before the Shoreline Hearings Board on SHB Cause
No. 04-002, transcript of proceedings of September 12, 2006, open record
public hearing on permit RO-06-01 which is the subject of this decision., and
under attachment 3 miscellaneous land leases and “rental agreements,” under
attachment 4, Rocky Reach Hydroelectric Project FERC No. 2145-060
settlement agreement

2.3.8 September 29, 2006, letter from Glen DeVries to Andrew Kottkamp with
attachments:

(a) September 29, 2006, letter from Mark Gillespie to Robert Rowley and
James Klauser with attachment '

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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September 20, 2006,:fax from Robert Rowley and James Klauser with
questions from JackFeil to Curtis Lillquist and Mark Gillespie
September 20, 2006, letter from:Jack Feil to Andrew Kottkamp

Article, “State parks-consider.corporate:sponsors’”

September 18, 2006, letter from Freeman Keller to Curtis Lillquist
September 22, 2006, fax from James Klauser ‘to Curtis Lillquist and
Andrew Kottkamp with September 21, 2006, letter with attachments
September 21, 2006, letter from James Klauser to Andrew Kottkamp
with attachments :

September 25, 2006, letter from Bruce Smlth to Andrcw Kottkamp
September 27, 2006, emails from Chip and Paige Balling to Curtis
Lillquist, Glen DeVnies and Stephen Neuenschwander.

September: 22 .2006, lcttcr from Mark: lelesple to Mark Kulaas with

- attachments

November:23;-2004; Transcnpt of . Proceedmgs Day Two, SHB No. .

042002, filed May 20, 2005

Noveéniber 22,2004, Transcnpt of Proceedmgs Day One, SHB No. 04-
002; filed May: 20, 2005, - S

September-:~28,..:.2006, cmall from Susan Frieberg to Stephen
Neuenschwander with .attached Ssptcmber 28, 2006, letter to Andrew

Kottkarmp via-email to Curtis.Lillquist .

Septembcr 27, 2006, email from: Drew and Cathy Gaylord to Curtis

Lillquist - . .
September 27, 2006 cmaxl from Chxp and Paige Balling to .Curtis

- Lillquist

September 21, 2006 cmall from Vacky Clblckl to Curtis Lillquist
September:20,:2006,-email from Andrew.Kahn to Curtis Lillquist
September 19; 2006, email from Eliot-Tina to Curtis Lillquist
Draft*‘Rocky-Reach Trail Orchard Impacts”

Draft “Lease. Agreement” between Washington “State Parks and
Recreation - Gommission and W-ashington State  Department of

Transportation. -

" Draft “Trail Lease” between Wasbmgton State Parks and Recreation

Coininission and Washington State Department of Transportation

2.3.9 September 29,:2006, letter from Glen DeVries to Andrew Kottkamp

2.3.10 October 6, 2006, letter from AAG Karolyn Klohe to Andrew Kottkamp
2.3.11 October 18,.2006, letter from Mark Gillespie to Andrew Kottkamp

The following items were received after September 29, 2006, and are not part of the

record:

2.4.1 October 3, 2006, letter from attomneys Rowley and Klauser.

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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3.1

32

3.3

34

35

36

3.7

2.4.2 October 19, 2006, letter from attoreys Rowley and Klauser to the Hearing
Examiner, Mark Gillespie and Mark Kulaas.

III. FINDINGS OF FACT

The applicant is the Washington State Parks and Recreation Commission. Property
owners signing the application are the Washington State Department of
Transportation and Chelan County Public Utility District #1. ’

General Description: An application submitted by the Washington State Parks and
Recreation Commission for the construction of a public, multi-modal trail facility that
serves both transportation and recreation functions and will follow generally north-

" south oriented eastern shore of the Columbia River starting from the Odabashian

Bridge and continuing north 5.1 miles to Lincoln Rock State Park within Washington
State Department of Transportation right-of-way and property owned by Chelan
County Public Utility District Number 1.

The property is located in 2 portlon of Section 22, 15, 11, 10, and 2 within Township )

" 23 North, Range 20 East, W.M., as well as Section 35 of Township 24 N., Range 20

East, W.M., Douglas County. The proposed Rocky Reach Trail would fo]]ow the
generally North South oriented eastern shore of the Columbia River, starting from the
Odabashian Bridge and continuing North 5.1 miles to Lincoln Rock State Park.

" Douglas County Assessor Numbers for the subject property are 40400000001

23201510002, 23201120011, 23201 120010, and.23200210008.
The subject property is located within the Greater East Wenatchee Planning Area.

The Comprehensive'Plan Designation is Tourist Recreation Commercial, Residential
Low, Commercial Agriculture 5 acres, and Commercial Agricultural 10 acres. -

The proposal is located in an area designated as Agricultural Resource, Crmca] Areas
and Essential Public Facilities by the Greater East Wenatchee Area Comprehensive

Plan:

The subject property is located in the Tounst Recreation Commercial (C-TR),

- Residential Low (R-L), Commercial Agriculture 5 acres (AC-5), and Commercial
. Agricultural 10 acres (AC-10) zoning districts.  Trail systems are an outright

permitted use in the Tourist Recreation Commercial district. Recreational trail
systems are allowed in the Residential Low, Commercial Agnculture 5 and
Commercial Agricultre 10 d1stncts via a Recreational Overlay District permxt

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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38

39

3.10

317

3.12

313

3.14

" Recreation Commrs o}

Chapter 2.13 of the Douglas County Code authorizes the Douglas County Hearing
Examiner to review and take action on applications to create a recreational overlay
district. ‘

On January 12, 2004 the Douglas County Hearings Examiner approved a shoreline
substantial developinent permit for the:proposed Rocky Reach Trail Extension. The
shoreline permit* decision was appealed to the State Shorelines Hearings Board on
January 26, 2004. A separate appeal was: files"in:Superior -Court under the Land Use
Petition Act (LUPA) on January 26, 2004. On March 4, 2005, the State Shoreline

- Hearings Board affirmed the decision by the Dotiglas County Hearings Examiner.

The State Shorelme Heanngs Board decxston was then appealed to the State Supenor

Board dec1sxon ‘and riiled’ on the LUPA appeal drrectmg Washmgton State Parks and
h'to apply for and obtam land use penmts as may be required

by the Douglas County Code.

On August 1, 2002, the U. S. Army Coxps of Engmeers 1ssued a Natronwrde Permit 14

' for a"box culvert crossrng ‘at Statron '66+60 (Rlver Mlle 47() 5) oi’ the Rocky Reach

Trall

On January 30, 2003, the Washmgton State Department of Ecology issued a letter
walvmg individual water qua]xty certification reqiireménts for the culvert crossing

subject to the Corps of Englneers Junsdtctlon under thc Federal- Clean Water Act.

On April 18, 2006, the Washmgton department of Fish and Wildlife issued a
Hydraulic " Projéct Approval (HPA) - for" bridge ‘and culvert installation, native
reve_g_etatlon and site .restoratlon

Iii *April, 2001 the Washingtoni State Parks and Recreation Commission, in
conjunction with the U.S. Department of Transportation Federal Highway
Admlmstratxon and' the Washinigton State Department of Transportation issued a
National Efivironmental Policy Act Environmental' Assessment for the proposed trail
extension. After review and comment the U.S. Department of Transportation Federal
Highway Admxmstratnon 1ssued a Fmdmg of No Slgmﬁcant Impact in November

2001

A Blologiéa'l Assessment was prepared for the: proposed trail project in July 2000.
Concurrence Jetter were issued by the U.S. Fish'and Wildlife Service on January 17,
2001 and the National Marine Fisheries Service oii February 26, 2001. An addendum
to the biologicdl Assessment was issued evaluating the project relative to the 2005 re-
designation of Critical Habitat, evolutionary mgmfcant unit and distinct population

segment stock definitions.

*R0O-06-01 and SPD 06-02
Rocky Reach Trail Extension
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3.15

3.16

3.17

3.18

3.19
3.20

321

3.22

323

3.24

The Greater East Wenatchee Area Comprehensive Plan identifies the need and
roughly discloses a general alignment of a trail extending from the existing trail at
Odabashian Bridge north to Lincoln Rock State Park.

Policies contained within the Greater East Wenatchee Area Plan speak to trail
recreation benefits, the provision of a balanced transportation system and a trail
system throughout the East Wenatchee area.

By policy, the Greater East Wenatchee Area plan places significant importance on the
protection of agricultural lands; establishes that public policies should minimize
disruption of agricultural activity; and suggests that innovative techniques be utilized
to minimize impacts to agricultural lands of long term commercial significance.

The applicant has proposed a variety of measures within the project design and
operation to address agricultural impacts. These include but are not limited to
enhanced setbacks, enbanced buffers in areas where enhanced setbacks are not
possible, gates at both ends on the agricultural area which will be secured during-
important agricultural operation periods, additional fencing of agricultural
infrastructure (i.e. pump houses), additional security by the applicant to minimize
impacts of the trail users on agricultural areas, and a plan to minimize noxious weeds
in the trail. ' '

Comments from reviewing agencies have been considered and addressed where
appropriate. .

" The Washington State Parks and Recreation Commission is lead agency, responsible

for compliance with the State Environmental Policy Act, (SEPA).

The Washington State Parks and Recreation Commission published a determination
of Nonsignificance (DNS) and Adoption of Existing Environmental Document, on

November 19, 2001.

Public notice of application for this proposal and notice of the public hearing was
provided in conformance with Title 14 Douglas County Code. -

Surrounding property owners were given the opportunity to comment on the proposal,
can request a copy of the decision, and can appeal the decision subject to the

requirements outlined in DCC Title 14. :

Proper legal requirements were met and surrounding property owners were given the
opportunity to comment on the proposal at a public hearing.

RO-06-01 and SPD.06-02
"Rocky Reach Trail Extension
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3.25

3.26

3.27

3287
_ presence of steep and severe building soils on a portion of the subject properties. A

Section 18.46.080(B) authorizes the review authority to reduce the agricultural
setback to 60 feet with an enhanced altemanve buffenng method.

The subject property is located on the shoreline of the Columbia River and contains
wetland areas regulated under the provisions of chapter 19.18B Critical Areas-
Wetlands: .

The trail corridor is not located within wetland boundaries and is located within

: wetland buffers: Mitigation for impacts to wetlarid buffers were established at a ratio
“of 1:1 within the wetland management and mmgatron provxslons

Soil mapping from' the USDA Natural Resource & Conservation Service indicate the

Geotechnical Report from Hong West & Associates; Inc., dated August 26, 1996 and

-"rev1sed December 3 1997 was submltted by the apphcant

329

3.30

331

3.32

- 333

3.34

* wbuld have involved acqu
- County’ désignated critical dreas.” ‘Private ‘property” owiiers ‘on-the alternative route

Section 19:18. 035 establishes that pubhc trail ‘facilities may be authorized within
desrgnated resource lands and cnnca] areas subject 16" the mmlmum standards of the

E Sectlon

Public and agency comments that were received were considered by the Hearing
Examiner in rendering this Decision and forming Conditions of Approval.

The applicant considered altemative routes for a pedestrian/bicycle trail between
Odabashian Bridge and Lincoln Rock State Park. One of these alternative routes
iring’ lands‘in pnvate ownershxp and would have impacted -

were not wxl]mg to sell thexr property or grant an easement for these additional lands

requ1red

The Washington State Parks and Recreation Commission will rétain maintenance
control -over the real property upon which the lrall and setback areas are proposed to

be located

A number of people testified alleging mcompatlblhty between orchard activities and
the presence of bicyclists and pedestrians. However, the more convincing testimony
leaves the Hearing Examiner to find that orchard activities, pedestrians and bicyclists
can co-exist in the same proximity, just as they have for over 100 years.

‘The lands upon which the proposed recreational overlay district and site plan

development permit are proposed are lands owned by the public through the
Washington State Department of Transportation and through the Chelan PUD.

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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3135

3.36

337

3.38

Opening these public lands for public transportation and recreation activities will
benefit the public at large.

There was testimony, both oral and written, as to the potential adverse impacts upon
orchard activities. However, the Hearing Examiner finds that these potential impacts
can be minimized and mitigated through conditions of approval. Further, the Hearing
Examiner finds that agricultural uses can continue in the vicinity of this trail upon
implementation of the Conditions of Approval. '

At the open record public hearing on September 12, 2006, there was some testimony
as to the impacts the trail might have on the presence of beehives used for pollination
of fruit trees. As indicated in the September 29, 2006, memorandum from Jonathan
Ives to Mark Gillespie, page 3, Mr. Ives indicates that Bill Frazier and Mark Gillespie
met with Bruce Smith, a local beekeeper, on September 18, 2006. During this
meeting Mr. Smith indicated that bees were kept on site for an average of six weeks
roughly between April 1 to May 15 depending on weather conditions. During that
period, only the last two weeks were of concern to Mr. Smith. Those two weeks are

‘the time when the beehives are taken from their dispersed orchard locations and

reassembled en mass into the makeshift “bee yard” site. During that two-week period

the number of assembled hives can number between 4,000 to 5,000 hives. These

hives are ultimately reloaded on trucks for shipment to other locations. As a result of
this concern, the applicant is willing to enter into a cooperative agreement with
Mr. Smith to consider the temporary closure of the affected section of the trail during
the peak beehive assembly periods during this last two-week period (14 calendar
days). The exact time for this temporary closure would be determined in consultation
and in coordination with Mr. Smith., This mitigation measure would be in affect as
long as the commercial bee yarding activities were considered a legal use in the
underlying zoning district. If and when bee yarding ceased to be a viable or legal
activity on that site then the agreement would be void. -

There was testimony at the September 12, 2006, public hearing indicating that the
existence of this trail would preclude the use of helicopters for aerial spraying.
However, the Hearing Examiner finds that Condition of Approval No. 10 for
Shoreline Substantial Development Permit No. 87 contained in Decision SP 87 dated
January 12, 2004, provides orchardists with a large block of time during the moming
bours during a three-month period to conduct aeria] spraying and moisture removal
on orchards that will remain in the vicinity of the trail. '

The proposed trail will, in its entirety, be located on public lands within the WSDOT
owned right-of-way, on Chelan PUD lands and on Chelan PUD lands where WSDOT
has use rights. Current use of the WSDOT right-of-way and Chelan PUD lands for
agricultural is allowed only through year-by-year leases with adjacent landowners and
most of these leases have a 30-day termination clause.

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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3.39

Based on the testimony presented at the hearing and other written materials on file it
is very clear to the Hearing Examiner that this proposed trail has significant

' ‘ recreatlon uses, and would' also seive’as a transportation facility.

340

341

_3.42‘ _

344

345

4.]

4.2

There was testimony at the open record public hearing of September 12, 2006, that
orchardists may not be able to' receive insurance’ for their orcharding activities.
However, no competent evidence was supplied at the hearing to substantiate this
'allegatton

The Heanng Exammer further finds that should orchardmg activities occur on either
side” of the proposed ‘trail and out81de of ‘the buffer aréas, that interpretive signs

located .on“the trail would serve’an educational purpose for the trail users. The
i _educanon could” mclude ‘but tiot be hmtt_ed to various aspects of farming and
t"'orchardmg practxces ‘the” potentxal Tisks®

] as§ociated” w1th ‘those practices and
at'_ tratl users should take

ng Exammer ﬁnds that with- the’ effectlve unplementatxon of the Conditions
al, ‘that recreanonal and’ transportanon uses of ‘theé Rocky Reach Trail

- Extension can safely co-ex1st wnh netghbonng orchard and farmmg, and all other

agncultural activities.’

: 343 At the Open tecord pubhc hearing on September 12; 2006, there was some testimony

' tratl and proposed vegetated buffers may create frost pockets potentially

_% of the proposed trail length will require a vegetated buffer. The
apphcant throug ’ mltlgatxon meéasures related to trail design, can reduce the
likelihood of frost pocket formatlon along the tfail in the vicinity of these vegetated

buffers

Any Conclusion of Law that is more correctly a ‘Finding of Fact is hereby
1ncorporated as such by thxs reference :

IV CONCLUSIONS OF LAW

The Hearing Examiner has authority 10 render this decisions for recreation overlay
districts and site plan development permits.

As condmoned the development will not adverse]y affect the genera] public, health,
safety and general welfare.

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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4.3

4.4

4.5

4.6

4.7

4.3

4.9

As conditioned, the project meets the goals and policies as set forth in the Greater
East Wenatchee Area Comprehensive Plan.

Based upon the letters of concurrence and permit approvals from federal and state
agencies this’ proposal is consistent with applicable federal and state laws and
regulations as conditioned.

As conditioned, potential impacts of the project can be mitigated.

The application is consistent with the requirements of DCC 19.18.035, relating to
trails and trail related facilities.

Public use and interests will be served by approval of this proposal which utilizes
public lands for direct use by the public.

As conditioned, 'thc proposal is consistent with Title 18 “Zoning”, Title 19
“Environment”, and Title 20 “Development Standards”, of the Douglas County Code.

Any Finding of Fact that is more correctly a Conclusion of Law is hereby

" incorporated as such by this reference.

V. DECISION

Based on the above Findings of Fact and Conclusions of Law, Permit Nos. RO-06-01 and
SPD 06-02 are hereby APPROVED subject to the following Conditions of Approval.

V1. CONDITIONS OF APPROVAL

All Conditions of Approval shall apply to the applicant, and the applicant’s heirs, successors
in interest and assigns. ' ' :

6.1

6.2

6.3

- The project shall proceed'in substantial conformance with the plans and application

materials of file dated March 27, 2006 and July 5, 2006 except as amended by the
conditions herein. , : v

The applicant is responsible for compliance with all applicable local, state and federal
rules and regulations, and must obtain all appropriate permits and approvals.

The construction of the trail and associated facilities shall proceed in conformance
with the Geotechnical Report from Hong West & Associates, dated August 26, 1996
and revised on December 3, 1997.

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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6.4
6.5
6.6

6.7

6.8

6.9

6.10

6.11

6.12

Prior to construction, the. application must.contact the East Wenatchee Water District
to verify that the trail location does not conflict with the ex1st1ng water main easement
for the regional water main. ~

The applicant sha]l’include pet waste disposal with the proposed trash receptacles.

The surface of the trail shall provide adequate support for a two axle emergency
vehicle weight of 18,000 pounds.

No permanent structures shall be placed:within:the NESC Safety Zone ef the ].ISkV, :
transmission lines. This zone is located 50 feet from both sides of the middle

conductor

The SPD permit shall remain valid after five years after the notice of action was

issued, provided that physical improvements consistent with the permit have been
'- commenced thbm three years of the date-of the:riotice.of action.

.]-- .

Thc apphcant sha]l comply w1th all Condmons of Approval set forth in Shoreline

Permit 87, decision rendered.January 12, 2004, except as:modified-herein. -

- The applicant may enter into a cooperative agreement with beekeepers to consider the

temporary closure of affected sections of the trail' during peak beehive assembly
periods for a period of up to 14 calendar days. The exact times for these temporary
closires “wotld* be ‘determined in: consultation and’ coordination with affected

* beekeepers: - This ‘mitigationi measure remains®in‘affect-as . Jong 4s commercial bee

yarding activities are considered a viable and legal use in the underlying zoning
district. If’and ‘wher ‘bee‘yarding'activities cease to be a viable and/or legal activity
on these sites, then this condition shall have no further force or affect. The language
of the “cooperative -agreement’ shall- be that which- may be mutually -agreed to
between the applicant and affected beekeepers. However, it should be very clear that
this condition is not mandatory on the applicant, but if a “cooperative agreement”
under reéasonable terms can be reacbed, then it-should be implemented. The applicant
shall act in good -faitﬁ':iﬁ negotiating and 'imp]emen‘ting'ithis c00perat1ve agreement.”

Informational signs shall be placed to warn and direct trall users to stay on the trail.
Boundary signs shall' also be placed: at strategic locations along the trail and in .
response to'landowier complaints that can be venified. .

The applicant shall design this Rocky Reach Trail Extension with specific attention to
creating an envirenment that will minimize the potential: for frost pockets. For the
2,400 feet scheduled for buffer planting, the applicant shall perform an “on the
groundl" analysis by the Washington State Parks and Recreation Commission,
working with a certified horticulturist, orchardists with .property adjacent to the

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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proposed trail and the trail designer to identify.the areas (based on topography,
building locations and other factors) of greatest potential for frost pockets and to take
reasonable steps to insure that the buffer is established to avoid the creation of frost
pockets while also achieving the buffering requirements set forth in Douglas County
Code 18.46.080B. ‘

VIl. APPEAL RIGHTS

The decision of the Hearing Examiner is final and conclusive unless an appeal is filed in
accordance with Chapter 14.12 of the Douglas County Code. Appeals must be filed in the
Douglas County Superior Court and served on all necessary parties within twenty-one (21)
days after the above listed date of issuance of this notice of final decision, as determined
pursuant to RCW 36.70C.040. Persons that believe they are aggrieved by a decision of the
" Hearing Examiner are advised to consult their attorney.

Dated this 3™ day of November, 2006. .

-"DOU

S,COUNTY HEARING EXAMINER
/Z‘//éf/?

4&;1&6/ L. Kottkam'f)

RO-06-01 and SPD 06-02
Rocky Reach Trail Extension
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- State of Washington -
GROWTH MANAGEMENT HEARINGS BOARD

i P T

|| 3AGK.8 DELAHINE FEIL, JOHN & WANDA
TONTZ, & THE RIGHT TO FARM

ASSOCIATION OF BAKER'S FLAT,
Petitioners,

V.

DOUGLAS COUNTY; WASHINGTON STATE |

DEPARTMENT; OF TRANSPORTATION;
WASHINGTON STATE PARKS AND
RECREATION COMMISSION; and PUBLIC
UTILITY DISTRICT NO. 1 OF CHELAN
COUNTY,

Respondents.

FOR EASTERN WASHINGTON

Case-No. 06-1-0012:

ORDER ON MOT-ION. TO DISMISS -

1. PROCEDURAL HISTORY
On November 27, 2006, JACK & DELAHINE FEIL, JOHN & WANDA TONTZ, & THE
RIGHT TO FARM ASSOCIATION OF BAKER'S FLAT, by and through their representatives,

Robert Rowley and James Klauser, filed a Petition for Review.

On January 2, 2007, the Board held a telephonic Prehearing conference, Present

were, Dennis Dellwo, Presiding Officer, and Board Members John Roskelley and Joyce

Mulliken. Present for Petitioners was Robert Rowley. Present for Respondents was Steven

Clem, Stephen Kiasinski, Karolyn Klohe.

The Board, under WAC 242-02-020(3) raised a challenge as to the Board’s

jurisdiction over the issues presented and requested the parties provide briefina. The

ORDER ON MOTION TO DISMISS

Case 06-1-0012

February 16, 2007 'Q,
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Respondents were requested to provide their briefing on January 17, 2007, with the
Petitioners’ response by January 31, 2007, and the Respondents’ rebuttal February 7,
2007, '

On January 4, 2007, the Board issued its Prehearing Order.

On January 17, 2007, the Board received Respondenfs’ Joint Motion to Dismiss.

On January 31, 2007, the Board received Petitioners’ Responding Brief to
Respondents’ Joint Dismissal Motion.

On February 7, 2007, the Board received Respondents Reply Brief in Support of
Respondents’ Joint Motion to Dismiss.

On February 12, 2007, the Board received Petitioners’ ObJectron to and Motion to .
Strike Respondents’ Reply Brief. The Board hear extensive arguments from the parties and
dismissed the Motion and found that the Board would consider only properly pled
arguments of the parties. ' |

On February 13, 2007, the Board held a telephonic motion hearing. Present were,
Dennis Dellwo, Presiding Officer, and Board Members John Roskelley and Joyce Mulliken.
Present for Petitioners were Robert Rowley and James Klauser. Present for Respondents| |
were Steven Clem, Douglas County, Stephen Kiasinski, Department of Transportation,
Matthew R. Kernutt, State Parks, and” Karolyn Klohe, . '

I1. FACTS

.On March 27, 2006, the Washington State Parks and Recreatron Commlssnon ("State
Parks”) filed a combined “"Land Development Permit Application for a recreational overlayj-
district and site plan development to construct a public multi-modal trail facility. that will be
located on a WSDOT right-of-way and lands owned by the Chelan County PUD. This
application was made after the Douglas County Superior Court ordered State Parks “to
apply for and obtain lénd use permits as may be required by the Douglas County Code.” |

The recreaﬁpnal overlay district, as issued by Douglas County, does not change the

underlying zoning. It permits an activity to take place within a zoning district that does not

‘ Easlern Washington
Growth Management Hearings Board

ORDER ON MOTION TO DISMISS . . 15 W. Yakima Avenue,-Suite 102
Case 06-1-0012 : Yakima, WA 98902
February 18, 2007 ' 4885 ] Phone: 509-574-6960
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expressly authorize or only conditionally allows such activity. No changes weré mjade to the

Douglas County Comprehensive Plan or its Development Regulations.

On November 3, 2006, Ddugtas County Hearing Examiner, Andrew L. Kottkamp,

issued a final decision on the combined application and approved Permit Nos. RO-06-01 and

1|'SPD 06~ 02 The Douglas County Code authorizes the Heanng Examiner to do so. (Chapter
2.13. 070)

III. DISCUSSION

1 POSITION OF THE PARTIES

The Respondents, Washington State Parks and Recreation Commission, Dougl’as

[|County and The Washingtori‘State Department of Transportation filed a motion seeking the |.
‘dismissal of the Petition in this-matter, The Respondents are contending that the Eastern

Washington Growth Management Hearings Board (Board) lacks subject matter jurisdiction
over this matter. '

The Respondents, intheir joint memorandum, contend that the Board has only the

‘authority expressly granted-ornecessarily implied by-statute. They go-on to cite RCW
{136.70A.280 (1), which provides'that:

A growth management hearings board shall hear and determine only those
petitions alleging either:

(a)That a state agency, county, or city planning under this chapter is not in
compliance with the requirements of this chapter, ... as it relates to plans, .
development regulat|ons, or amendments, _adopted under RCW 36.70A.040...

The Respondents contend the Board does not have jurisdiction to hear the'petition unless

the petitioner alleges that a comprehensive-plan, a development regulation.or amendments

| thereto are not in compliance with the requirements in the GMA.

The Respondents contend that the Petitioners are not challenging a developmént
regulation or a comprehensive plan-or any amendments thereto. Instead, Petit'io.nérs
challenge a land development permit issued by Douglas County-for a recreational overlay
district. Further, the Douglas County Code does not prohibit pedestrian/bicycle access |

Eastern Washington

o . Growth Management Hearings Board
ORDER ON MOTION TO DISMISS 15 W. Yakima Avenue, Suite 102 °

Case 06-1-0012 Yakirrja, WA 98802
February 16, 2007 488 6 Phone: 509-574-6960
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corridors within such areas. While discouraged, these uses are not prohibited, as is the case
of other uses throughout the Comprehensive Plan.

The Petitioners contend that the approval of the recreational overlay district is a
rezone. They cite to the “Land Development Permit Application” form which was filed by
State Parks. They also contend that there is no such thing as a “Recreational Overlay
permit” in the Douglas County Code. It is a land use zone, jusf the same as Residential,
Agricultural, etc. (DCC 18.12.020). They point out that the application filed by State Parks
was a combined application for the Overlay district and a Site Plan Development Permit.
The trail is five miles long, 220 feet wide, crossing four zoning districts and one Ag
Resource Area. They believe this is not a site specific zoning decision. They also disagree
wnth the Respondents’ claim that such a trail use may be administratively inserted into an
Ag Resource Area. DCC 18.16.150(1) is quoted, lndxcatmg that pedestrlan/blcycle access
corridors shall be discouraged in designated agricultural lands of long-term commercial
significance. The Petitioners contend that it is inconceivable that the high court would -
embrace an argument which would allow administrative authority to ]eopardxze Ag Resource
Areas where no legislative authority to do so does or can exist.

The Petitioners contend that they never stated that the zoning decision constututes a
comprehenswe plan. It does, -however, believe that it requires an interpretation and
appllcatxon 'of Douglas County’s Comprehensive Plan that will render it non-compliant. The
decision is clalmed to be a development regulation because the authority to rezone an Ag
Resource Area for recreation purposes is not, and could not be, included in the Countys
Comprehensive Plan or Subarea Plan.

. The Respondents respond to the arguments of the Petltloners by first pointing out
that the Petitioners erroneously claim that the approval of the overlay district is a rezone.
The application form submitted lists two options next to the box checked — “Rezone” or
“Rec. Overlay”, and only the “Rec. Overlay” is circled. Further, the Respondents contend

that they do not argue that the action is a “site-specific” rezone. This is a false statement.

Eastern Washington

Growth Management Hearings Board

ORDER ON MOTION TO DISMISS 15 W. Yakima Avenue, Suite 102
Case 06-1-0012 : . Yakima, WA 98902
February 16, 2007 4887 Phone: 509-574-6960
Page 4 Fax: 509-574-6964
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||The Respondents point out that they simply stated that “if” it was a rezone authorized by a

comprehensive plan, the Board would not have jurisdiction to hear the petition.
BOARD DISCUSSION '

The Board must look to the Growth Management Act to determine if it has the

I’stibject matter juri‘s_di'ction"to“hear' this petition. The Petitioners are contending that we

havejurisdiction because the action taken is a “Rezone”. However, there is nothing in the

| record which supports such an allegation. The Comprehensive Plan has net been amended,

theDevelopment Regulations have not been amended nor-have:the land use maps been

amended. The’ Petrtloners seem to be contending that the “effect” of the issuance of the

sub}ect permits |s to rezone the property and-thus must be considered a rezone. If this is in

|| fact:a tool to avoid the proper procedure for the amendment of the: Comprehensive Plan or

its regulations, this- needs to be pursued in-the:proper forum. The Board does not have
jurisdiction to review the Comprehensive Plan, its regulatrons or actions performed pursuant

ilto those documiénts unless they are challenged: within'60:days-of the publ‘lcatIOn‘sz their
||adoption: That is Aot the casé here. The Washington State: Legislature established a

procedure for Superior Court review of local land use decisions not subject to review by the

Board. (RCW 36.70C). The Board finds that the Bouglas County.Code and its

Comprehensive'Plan authorize the subject project.
The Petitioners’ reference to RCW 36.07A.470 as the basis for the Board's jurisdiction
is misplaced. The purpose of that statute was to direct the Counties:to develop a procedure

| for consideration-of: amendments and improvements to the comprehensive plans separate

from the permit process. The Counties were directed ot to make land use planning

[decisions in the permitting process. While this is great advice, the Board does not find it
1 received additional jutisdiction from the Legislature through that statute. The Board's
“{ljurisdiction is found in' RCW 36:70A.280. That jurisdiction is further limited to hear only
1| petitions filed within 60 days after publication-of the ordinance, or summary of the

ordinance, adopting the comprehensive plan or development regulation or amendment
thereto. (RCW 36.70A.290).

Eastern'Washington

: Growih Management Hearings Board

ORDER-ON MOTION TO DISMISS 15 W. Yakima Avenue, Sulte 102
Case 06-1-0012 ) . : B Yakima, WA 98902
Fébruary 16, 2007 ' 4888 Phone: 509-574-6360
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‘ The application for a Recreational Overlay permit is @ project permit application as
defined in RCW 36.70B.020. The land use permit was réquired by Douglas County and
ordered to be sought by the Douglas County Superior Court. This Board does not have
jurisdiction to hear the Petitioner’s Petition and it should be dismissed. |

1V, ORDER |
Based upon the record, briefs and argument in this matter, the Board hereby enters
the following Order: ’ -
The Board finds that the Eastern Washmgton Growth Management Hearings Board

| does not have jurisdiction over the subJect matter of this Petition and Orders the Petition

dismissed.
SO ORDERED-this 16" day of February 2007.

ERN WASHINGTON GROWTH MANAGEMENT
Q GS BOA

/v"
Mﬁﬁ?!k*’% \____,/{-c kﬁlﬁ“"ﬂ

Boa;d Nbember :
ﬁ%? relellty

{//bﬁ Roskelley, Board Member

* Joyce Mulliken, Board Member

Eastem Washington
. : . , Growth Management Hearings Board
ORDER ON MOTION TO DISMISS ) 15 W. Yakima Avenue, Suite 102

Case 06-1-0012 ’ . Yakima, WA 983902
February 16, 2007 . 4 Phone: 509-574-6960
Page 6 ’ 889 Fax: 509-574-6964
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FILED

JuL 3.1 2007
ROL k;,aa ?éNKTOYCthERK
BY . .

DEPUTY

* INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF DOUGLAS

" JACK FEIL and DELAPHINE FEIL,
husband and wife, et, al.,

_ No, 07-2-00100-7
Plamuffs o

VS. .
o DECISION OF THE COURT
GROWTH MANAGEMENT HEARINGS ' |

BOARD, et, al,,

)
)
)
)
THE EASTERN WASHINGTON )
)
)
Defendants. )
_, )

As a result of the Courts dccxsxon in Douglas County cause 0. '06-2-00410- 5 the

- decxsmn of the Eastern Washmgton Growth Management Hearings Board is hereby affirmed.

DATED this zzé‘day ofJuly 2007,

=‘;"11101“0}114133

GE OF THE SUPERIOR COURT

Superjor Court of the State of Washijugton .
For Douglas County

DECISION OF THE COURT.

EXHIBIT 8
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FILED

. JUL 8 1 2007
1 NITA 8 KOO
o DO{& g UN
2 B VILE WASHE ™
BY DEPUTY
3 - .
4
5 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
' IN AND FOR THE COUNTY OF DOUGLAS
6
JACK FEIL and DELAPHINE FEIL, )
7| ‘husband and wife, et. al., ) No.  06-2-00410-5
lenﬁﬂs, ) -
8 )
g- Vs )
) . .
10 DOUGLAS COUNTY; WASHINGTON . - ) DECISION OF THE COURT
STATE DEPARTMENT OF ’ ) , ‘
n TRANSPORTATION, et. al,, )
. Defendants. )
12 _
)
1 .
3 Washington State Parks and Recreation Commission submitted an epplication for &
14 . S
recreational overlay on property from the Odabashion Bridge just outside of the city limits of
15 . ‘ '
16 East Wenatchee to Lincoln Rock Park, a distance of approximately five miles. The purpose
17 of the recreational overlay is to create a trail that links an existing tijail from as far south as

18 Hydro Park in Douglas County to the Odabashion Bridge, with Lincoln Rock State Park, The

19 proposed trail will be located on property owned by the Department of Transportation and the
20 e TNt ca e A .
Chelan County Public Utility District, which is adjacent to the Columbia River. The trail
3
from Odabashion Bridge to Lincoln Rock Park would run through property zoned by Douglas
22
23
24

Superior Court of the State of Washington
For Dougla: County

DECISION OF THE COURT
Page |

EXHIBIT 9

4891
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County as tourist recreational, low residential, commercial agricultural 5 and commercial

agricultuﬁ] 10:

? This LUPA appeal is from the decision of a Douglas County Hearing Examiner
j approving the recreational overlay. The Petitioners consist of individuals residing in the
5 agricultural 5 and agricultural l(l)yfzor.xé, areas of agricuiturgl- rés’ou'r”c':c lands of 10ng—tcrm
6 commercial siguiﬁcanc;, as designated by Douglaé Couhty. Thev_éppeal raisés several issues,
7 | . the first of which is whether or not the rccreati;mal ovcr]:a);'is a rezonc 6r 15 rr;ofe akm ‘t:O'a‘ |
8 | permit. If the recreational overlay is a rézone, Ithe decision must be made by the County -
AR Commission as opposed toa Heanng Examiner.
:(: Although 1t is clear that Douglas County has de]egated the authonty to- xmposc a
19 'A rccrcational overlay to a Hearing Examiner, the question is-whether or not Douglas County
13 has the authonty to dele gate thxs decision. The Petitioners ar, gue that a rccrcatxonal overlay is

14 hke the planned umt development "ﬂoatmg zone," whlch was found to bc arezone in Lutz v.

15 Langvzew 83 Wn 2d 566 (1974). ]f lhe creatlon of a recrcamonal overly is a xezone, thc Lutz

6 Court held that the County Commlssxon does pot have authorxty t0 dclegate the decision to
i rezone to a Heanng Exammer The Respondents suggest that I,urz does not control as thc
: | rccreatxona] over lay is more akm to a permn than 1t is to a floatmg zone. As support the

20 _Respondents rely on h'ezthaus v. Planning & Zonmg Commtsszan of the Town of Greenwzch,

21 779 A.2™ 750 (2001).

22 The recreational overlay is designated as a zoning district by the Douglas County

2 Codé, DCC 18.12.020. The recreational overlay district is found in DCC Chapter 18.46. The

24

Superfor Court of the State of Washington
For Douglas County
DECISION OF THE COURT John Hotchklys, Judge

P.O. Box 488
Page 2 Watcrvillc, WA DEESA-0468
(309) 745-906) 8B4.9430
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chapter provides that, "The recreational overlay district is permitted within all districts

enumerated within this title, except where spcciﬁ}:ally prohibited within the code." A .

recreational overlay is not specifically prohibited in a commercial agriculture 5 district, DCC

18.34, or a commexcial agriculture 10 district, DCC 18.36.
Uses permitted within the recreational overlay district are enumerated in DCC

18.46.040, which include water dependent facilities, public and private parks outside of an

“urban growth area, golf courses, ball fields and courts, shooting ranges, recreatjona) vehicle

parks and campgrounds, outdoor commercial facilities and activities charging an admission

fee for participants or sp ectators, such as motorized vehicle racetracks or horse racing,

outdoor music festival, outdoor events or festivals or group camps, sports rallies and club .

orga.hization_s, recreational trail systems and other similar uses. DCC 18.46.070 and DCC
.1, 8.46.080 provide for development standards and performance standards for the recreational
overlay district.

This Court does not believe that the legal parameters of this matter are limited to the
creation of a traii ‘on public property for the use and benefit of the general public. Sﬁould this
Court determine that the Hearing Examiner can not only conduct the hearing, but also make
the decision to create the recreational overlay in this case, the Couﬁ must also determine thati
tﬁc Hearing Examiner is authorized to conduct & hearing and ellow each of these landowners
to change the use of their agricultural land to such things as golf courses, campgrounds and
the like, all without the review and specific appraval of the Douglas County Corﬁmission, or

review of the Growth Management Hearings Board. Although this trail will be located on

Superlor Court of the State of Washington

For Douglas County

DECISION OF THE COURT ' o John l:«(»)tc:m::; Judge
P age 3 . . Wmervifmiw:’-‘msa-ma

(509) 743-9063 §84-9430

4893
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public property, it is public property that has been zoned commercial agricultural 5 and

commercial agricultural 10 by Douglas County.

The Court in Lutz v. Longview, supra, defined 2 planned unit development as a zoning
instrument that achieves flexibility by permitting specific modifications of the customary

zoning standards as applied to'a particularparcel. The Céh:t'inﬁ'iéatéd that the planried unit

. develvprgent is a flexible device often referred to as a floating zone. ‘Tt hovers over the entire

mitnidipality Until subseqiieht clich caises it tb embrace an idéntifiéd area. Thé Court
further held that the Change in perniitted uses in that case was obvious. “The Court held that
the authiorities are clear that suchi a chiange i periitted uses is a tézore or amendment of the
zoning Ordi‘na;ﬁc‘é'. “The Washington Staté'S'ﬁiiiéﬁie Court relied ona deéisiqn'< ofthe
Connecticut Court in Sheridan v. Planning Board of Stamford, 266 A.2d 3 §6 (1 969‘)‘ forthis
pésitioii, alon"g; with‘a’ Californid case.: .

The Respondents suggest that a recreational overlay is different than the platned unit
developmént discussedin Lutz. The Respondents suggest that the Sheridan case relied on by
Lutz'vas distingiished by the Connecticut Supremie Court in' Heithaus v. Planning & Zoning
Commission of the Town of Giée}zwic};; supra, and this Court should fo oW that Jead: In
Heithaus the landowner "ha‘dreqﬁéStéa'I'iin‘hiétdri‘c: overlay, Which was'allowed by the zonirg
code of the Town of Greenwich. The Supreme Court of Connecticut held that the
determination of the zoning commission was made in an adminlstrative capacity, which was
appropriate. The Trial Court had reached its conclusion by comparing an historic overlay

zone 10 both a special permit and a floating zone. The Trial Court concluded that the historic

Superior Court of the State of Washington

- i For Douglas County
DECISION OF THE COURT John Hotchkiss, Judge
Page4 w..mﬁ;?,'ﬁi";aiis.oa At

(309) 7435063 ¥34.5430
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- the agricultural zones. The Court in Heithgus further indicated that an application for a

“recreational ovar,lﬁy that allows & trai] s.ystem to run through the AC 5 and AC 10 district for -

" right. The Court believes that King County v..Central Puget Sound Growth Mgt. Hearings

~ Board, 142 Wn.2d 543 (2000) and Lewis County v. Central Puget Sound Growth Mg!.

overlay zone was more like a special permit than a floating zone. At footnote 7 the Trial

Court held that:

"If a Jandowner raeets the conditions set forth for a special
exception, the [zoning commission] is bound to grant one, but in
the cage of a floating zone, discretion is maintained and additional
limitations may be imposed. . . because [the zoning commission] is
acting legislatively.”

In this particular case, the Court does not find that the Hearing Examiner is bound to
grant a recreational overlay if the conditions in the recreational overlay district are met. The

conditions are too vague, and particularly with the language that trails are to be discouraged in

spé;ial permit seeks permission to vary the use of & particular piece of propérty from that for

T

which it is zoned, without offending the uses perﬁzit!ed as of right in the particular zoning

district and area.

The AC' 5 zone and AC 10 zone zoning districts in the Douglas County code indicate

that trail systems should be discouraged. It ‘is_difﬁcult for this Court to see how this | .

recreational purposes is not an application for-a use that would offend the uses permitted as of

Hearings Board, 157 Wn.2d 488 (2006) specifically hold that these recreational uses offend

AC 5 and AC 10 zones, which are agricultural resource areas of long-term commercial

significance.

Superior Court of the State of Washington
» For Douglas County
DECISION OF THE COUR John Hotchkiss, Judge
PO.Box 488 -
Page 5 : . Warerville, W SRES3-01RY

{509) 745-9063 884-9230
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In addition, the Courts have held that actions of a city council are rezones when there

are gpecific parties requesting a classification change for a specific tract. Raynes v.

2 Leavenworth, 118 Wn 2d 237 (1992), Catheart v. Snohom:sh County, 96 Wn.2d 201 (1981).
j- The recreational ovc;lay is clearly a specxﬁc party rcqucstmg that a spec1ﬁc piece of real

5 property be treated in a particular manner.

61 ¢ This does not mean thatthe rezone in this area cannot occur, but it means thht the

7 decision must be:'made by the legislative authority:of the county. - The legislative authority of |

8 :Douglas County may decide to review the-zoning for the entircxafea., After al], if those who
° have made a-determination that-recreational use and agricultural use are.compatible are
10 . ) : . : ' .
‘wrong, the farmcrs are still:subject to the restrictions of the agriculture zope. This Court is
i1
) not suggestmg this, or even.- mdxcatmg thata change is lcgally :permissible; this Coutt is only
1 .
3 suggcstmg that it is the County Commission that has this power, if anyone. Do not read into
14 this that this'Court has:made a decision as:to whether or not the rezone is appropriste because
15 it has not. Under the circumstances, that issue is not before the Court.
16 As this is-a legislative decision, the decision of the-Hearing Examiner must be
17 ' . .
remanded {o the County legislativc authority for review and decision. .
18 '
' DATED this 3/_ day of July 2007.
19
| B %
' OTCHK.ISS
22 : : F THE SUPERIOR COURT
23
24
Superjor Court of the State of Washington
- For Douglas County
DECISION OF THE COURT . John !}l,glc:kl::_; Judge
Page 6 _ Wtrvllc, WA 98BS5-0488

(509) 245-306) 884-0430
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' STATE DEPARTMENT OF
'TRANSPORTATION, et. al.,

SEP 1 8 2007
UANITA S, KOCH
s RO AL

BEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF DOUGLAS

JACK FEIL and DELAPHINE FEIL,
husband and wife, et. al.,
Plaintiffs,

No. . 06-2-00410-5

Vs.

DECISION ON RECONSIDERATION

)
)
)
)
)
DOUGLAS COUNTY; WASHINGTON )
' )
)
)

Defendants.
)

Respondents have moved the Court for reconsideration of the Couift's decision of July

31, 2007. The Court has reviewed State Réspondent's motion for reconsideration and/or

clarification of decision; Petitioners' response to Parks' motion for reconsideration and

objection to Klohe declaration, and reply to Petitioners' response to State's motion for

. reconsideration and/or clarification.

The first question is whether or not the declaration of Karolyn.R. Klohe should be
stricken. The Court 'believes that it should, although the Court did not find the substance of

the declaration to be of much significance. Nonetheless, the declaration will be stricken.

Supérior Court of the State of Washington

. . . For Douglas County
Decision on Recons1deratlpn - John Hotchkiss, Judge
Page 1 ‘ P.O. Box 488

. 4897 Waterville, WA 98858-0488
(509) 745-9063 884-9430
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The Court is also beginning to understand that putting anything more on paper than is
absolutely réquired allows both parties to suggest that the Court has ﬁade findings and
decisions that it has not. As such, the Court will simply state that the motion for.

reconsideration is denied.

Respbndeﬁts have also requested that the Court clarify its decision. The Court does

not believe that clarification is necessary. The Court has fourid the recreational ’,ov,er_l_a‘y to be

arezone. The Court has found no inore than that concerning the Hearing Exeir'xiinef’s decision
or position within Douglas County. As a rezone it should be processed as such.
DATED this ! Eiﬂ‘day of September 2007. ‘

N HOTCHKISS™
GE OF THE SUPERIOR COURT

Superior Court of the State of Washington

o . . For Douglas County
Deécision on Reconsideration - : John Hotchkiss, Judge
) . P.O. Box 488
Page 2 4898 Waterville, WA 98858.0488

(509) 745-9063 884-9430




