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ANSWER

Amicus National Association of Mutual Insurance
Companies (NAMIC) has filed a "Supplemental Brief" (SB) that is
largely cut and pasted from its earlier amicus brief in support of the
Petition for Review. To the extent that NAMIC's earlier brief
discussed issues that Farmers raised on appeal, Moeller has
already responded to those arguments in his Supplemental Brief.
To the extent that NAMIC's briefs raise new issues that Farmers
never raised below, those are not properly before this Court. See,
e.g., Moeller SB at 6 n.3. |

NAMIC's SB does raise a few new arguments, First, NAMIC
argues generally that the appellate decision will create confusion
about damage appraisals. Of course, the Court of Appeals has not
decided whether the Class has actually suffered diminished-value
“damages, as that is a question of fact and cannot be resolved on
summary judgment. See e.g., Moeller 8B at 5-6. NAMIC's new
fact arguments (which were never raised below and are not
properly before this Court under RAP 9.12) concern issues of fact
that cannot be resolved on summary judgment.

NAMIC similarly raises disputed fact issues in arguing about

whether diminished-value damage exists. Moeller proffered ample




evidence on this issue. See, e.g., CP 246 (1 through 6, attached);
CP 680-85: Deposition of Bernard Siskin (filed July 8, 2002). A jury
must decide this question.

In its next section, NAMIC rehashes the arguments it made
in its earlier brief about coverage analysis, albeit backing off of
some of the unsupported claims it made earlier. But now NAMIC
claims that the appellate decision misapplies and misreads the
language of the contract, while citing absolutely no authority to
support its apparent claim that our courts should not just read the
contract. NAMIC SB at 9-11. The Court of Appeals read the plain
language of the contract exactly as it is written. That is appropriate
insurance contract analysis.

At the end of this section, NAMIC comes close to admitting
that even the cases it cites held that diminished value is covered
under Farmers' policy language. /d. at 12-13. As the appellate
court noted here, the vast majority of courts have so held. See Slip
Opinion at 8 n.8. But NAM!C, like Farmers, again repeats its false
claim that a majority of courts have held that its limits of liability
clause preciudes coverage for diminished-value damages. Id. at
13-15. As Moeller has repeatedly explained, in “a majority of these

cases, the policy expressly limits liability to the ‘lesser’ of the




vehicle's ‘actual cash value' or the cost of repair or replacement.”
Slip Opinion at 8 n.10 (citing, e.g., Am. Mfrgs. Mut. Ins. Co. v.
Schaefer, 124 S.\W. 3d 154, 156, 159 (Tex. 2003)). Those cases
are inapposite because Farmers' policy contains no such lahguage.

Finally, NAMIC again rehashes its incorrect arguments that
the trial court, which held a four day hearing on class certification,
somehow abused its discretion. NAMIC relies on Schwendeman
v. USAA Cas. Ins. Co., 116 Wn., App. 9, 656 P3d 1 (2003),
concerning a claim that aftermarket parts were not of “like, kind and
quality” to original-equipment-manufacturer parts. The appellate
court affirmed thel trial court's exercise of discretion in denying class
certification. Whether any given part was of “like, kind and quality”
would need to be tried on an individual basis, so common issues
did not predominate.

But Schwendeman, like all of NAMIC's cases, involved the
“lesser of” policy language distinguished above, not Farmers’ policy
language. Schwendeman is nothing like this case. This case
involves damage that remains after a car has been fully repaired.
The Class is limited to vehicles that sustained structural (frame)
damage, deformed sheet metal and/or body or paint work, with a

minimum repair estimate of at least $1,000. CP 1582, The




Schwendeman purported class was nothing like this Class, so the
cases’ class-certification analyses are not comparable.

In any event, that one ftrial court properly exercised its
discretion in denying a class certification says little about whether
another trial court did so in granting a different class certification.
These decisions are made on a case-by-case basis. The trial court
did not abuse its discretion here.

CONCLUSION

NAMIC's re-arguments have not improved with age. This

Court should affirm.

Yo
RESPECTFULLY SUBMITTED this day of February,
2011.

MASTERS LAW GROMP, P.L.L.C.
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" INTHE svmmon COURT OF ‘I‘HE STATE OF WASHING’I‘ON
"IN AND FOR THE CGUNTY OF PEIRCE

‘ DAVID MOELLER, on behalf of himsc]t and
all.others stmilarly situated,

Case No, 99-2-07850-6 * -
. Plainnﬁ‘, : :
N ‘v' . ' . | .
FARMERS INSURANCE COMPANY OF
.. WASHINGTON and FARMERS
- INSURACNCE EXCHANGE,
| Dof@nd&nts
EXPERT DISCLOSYRE, DF DR, |
| 1', 1 prowde this Suppl emeutzl Disclosute to wpdate the Court and Parties of my Work

ix this cage, and my conc]usions .and basis therefore, Ireserve the nght to furthcr supp1sment this

dJScIosuxc 1f and whcn, I recelw: further mformation,
2. To dctsxmme if diminished value pxists, and caloulate its smount, lsought to abmm

. apingle da'ra set that‘ (1) prowdad ohjective mformahon on the subjéct vehicles, .8, , make, modcl
“ : mileage, uphons, (2) provided information on whether the subject veliclos had been damaged and *
if so,'how’abctl&ensivsly'; (3) provided infomi'at;{on on whetherthe subjant‘wh;"c]es had been “properly”
repaired (Le., had 'no “repair xelntad”‘DV); and (45 provided a mn;ket sale pﬁcc for the subject
vehiolos, e | ' -

3. As I have descmbcd in my prior rﬂpm‘c it this casc, I obscrved that data from muto”
anctibns is frequentlyuscd in studying valuauon isgues. This is becausc thcre ar larga mumbers of
buyers and sellers as woll as Iarge, numbers of cars tbat ¢an be smdled Aucuons are also a primary

' source of da‘ca for the major eva.luanon gmdcs inchiding the Blue Book Usad Cat, Guide and the
NADA Iackbogg. Auctiong also dllcrw an opportunity to gather mformanon on Vch:clcs prior to

their sale wn:hout the observer’s presence in the auction process biasing the results, i,e. mtcoducmg

suxvey b)ns "
4. To collect a single data set dt anction, in consultatmu w1th two consulting experts,

Dr W11] Guild and Jnmos Duffy I developed a study protocol Data coIIectors, who were

o 7 CONFIDENTIRL
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. g .
- experienced with autc; body repair tcchpiqueg, were tm.incd'in this protocol and an inter-arer’
K reliabilitysmdy Qés done The ;intanrater reliability stody showed that the dara colle;ctors and study
protocol gathered the targcated viriables. conmstsntly The date collectors were then sent to
geo graphwally divpersed auto anctions where they inspected all vehicles that foll within the
| parametcrs of the ¢lass anc} that were pre-disclosed as being damaged, Tha data collectors also ‘
inspecied large numbers of randomly selected vehicles to findboth vehicles Whi;th mipht have had
. undisclosed dzunaga and undamaged v‘ahiclels to be us¢d s comparato'rs The codess: o rccorcfc‘:d
all obJectIVe inforuation sbout the vehicle (eg make, model, milege), which J, in consultahon
With subJectmattcr expezts had dctermmed nght have a rolat) onship to valuc, #1)] Jmpm:tcd to see
‘ 1f‘ths vehicle had been wrscked and, if so, recorded where and how the vehicle had baan dmnagad ‘
(in) chccked the quality of any rcpau's to see if they were “proper” (i.e. the type of rbpazrs that ave
, typlcally perfoxmcd and that msurancc uamers pry for and consider u complete repair) and;
| (1v) finally, msPected the vehicle for addiuonal dlsamemﬁes which might reducs the value of the
ve}uclc (.g., unrepaired damage) To inure thnt the dataset did fict madvcxtently include vehicles
that had been \mpmperly zepaited, the pmtocol was designed so that B qccond mspectur mspscted
‘every vehxcls that was found to be dzmaged and repazrcd, to seo if the second inspector cumuned
- thh the ﬁrst mspector s determination that the vehiclo had been “properly” rapan:ad The sales
. prices of the yohicles at auctzon wers ther gathered ‘ '
" 5. Onoe tho data had been gathorod, under my dixection, Dr. Guild and James Duffy
codcd the data and remow:d from the detaset vehioles thet foll outside of the class, & .8, over 90,000
mlles or more than 6 years old, I than removed fom the data. set any vahiclc that hadl other
Uisamenities that might have affectcd the sales pncc, (e.g., warepaired damaga and 1mp:rpper1y
 tepaired damage), In addxtwn, my staff rescarcht‘d and added to the databage the Blua Book values
for each of tho data set vehicles. _ '
6. Using regression anzlysis on this Qata' set, X explored the extent towhich the measured
variables, inoluding those measuring damage and repair to the irahfcle, affocted price. Y found that

. the variables relating to frame damage and the number of areas in which the v:elu'cle had been
S CONEDEVIL
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dﬂmnged (e, the observable sevmit}; of damage) statistically sign'iﬁc'antly diminighed the auction:

sale pnce ofthe vehicle, Furthexmore, I found that the affects of these veriables did yiot mtaxaot thh
~ anyof thﬂ other charactcnsﬁcs that affected thie anctjon sale- price. ' ‘

,. - 7. The results of this regresmon malysxs showed that, for evcry axca of damage, (e.g.

) hood, front fendor, efcc )a veluclc Iost approximately 1,6 percont of its value, If the vehicle had also

. suffered frame or stmutuml damage it lost an additional approximately 4,5 percent of its value. .1
S bava calculated that n predictive model based vpon this data has an adjusted R* of 934, Thasc |
, 'results are highly sigmﬁcant thcprobab:lity ofthe damage vnnab]as ubsawed occumngby chanoca :

Lhat ig, that they did not troly diminish the value of the vehicls, i less than 0,001,

8. These auction survey rosulty upon whwh Tam relymg, prowde B ﬁamework that X
could apply to the class thxough & sampling of the class members Bascd on iy regression one
should asumata that the value of aveluc]e would daclme by 4. 5 percent if thero is frame damage and
an additional 1.6 pcrccnt par arca of damage In cnbar 1 apply this approach’ to the class mcmbcrs
ve}uclea one must Jdanttiy (i) the average yalue of the vehicls absent any acwidemt damaga (u) pn
average, how often ns arwu?t ofthe accid&nt did véhicles suffer frame or structural damage, and (m)

“the average number of aveas of the vehicls damaged ;mthaaccldant. In additioﬁa, one wounld have to
+ detprmine on, ayerage how bften vehicles would have suffered collision damage to their frame or
structu;tal componants in drens in whichthe vehicle hadprcm ously been damagec/(c g2 avehiclehad
been damagefl in the hood and left fender in a prior decldent, and » second accident damages the
same area of the vehiole withaut causing iinjr i}ddiﬁ onal damage). ‘This is necessIry becase
dimjnished value ocours at the mﬁment ofthe first impact, Subsequent frame/structural damnage or-
© repeat damage © the same area of the vehicle (as. contrasted to damage to different axeas or
additional areas of the vebicle) does not rcsullt in any sdditional loss in value., ‘ ,
9. Iidentified a randomn smmple of claim files to determine ﬂ-;e class phaxaciexisﬁcs, (e
the avernge valie of the cars {n the class and the average severity of the daniaga" to them and any
over-inclvsion in the Class list), Thesé: Claims files @ere requested from Defendant, and f; sample

of‘,thosc produced were reviewed under the dirc_ction of my staff, ‘The Bluc Book values of the

N 1212111
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vehicles were detormined and recorded in addition to whetlier ornot framc/ stmcmml dazﬁage Was

. suffored and the number of areas of damage?, n addimon, data were obtained to detenmna the,
likelihood that » vehicle wath ﬁ'ﬂme/structural demage had proviously been in an acmdcnt ax)d
suffered frame/structuml damagc, andthe likelihood that fhe aﬁ‘cctcd axeas of the veiuc]e had been
prewouslydamagcd From these data, one can caloulate tbeamount of dxmmashcdvalue expanenced co
by takmg the value of the volnole: times the eshmatcd cﬁect of the dantm.ge it mou;rred i.e. ‘

' approxunataly 4.5 percent if the vehicls susta{ns frame/structural damaga plus 1 5669 peiroent for |

. cach area uf the vahic]c demaged). This is then sumined over all vehicles in the sample and then
dwcounted by the Iikeliho od of ovarlappmg pnox‘ damage Th:s ‘murmber rcprcsents the awrags logs
per class member as a result of the 1 insurance practice ati Isspo. Multi;:]ymg by thc number of olass

members yields the amount of olass~w1da damages., .
10, Ircquustod 2 000 files, A ﬂiousand ofﬂmsa requested WoEo sclacted for smdy Qf°

"these 1,000, Faymers’ could produce only. 900 files, Revzewmg these files, it was determired that -
80 parcent of them wexe w:thm the class dcﬁmuon and 20 parcent were outside the class definition.
The Blue Book value, whether or not fmma damaga occumad and thc number of Iaéahons could be
' determmed for 639 of thoss recelved, ’I’hcsa consututed the database for the analyﬂs

1 1 I computmg Blue Book value, we used the “retail excellent" value in the Kelly.Blue
Book Official Guide asso cmted with the year and month of the acc;dent’ The "h‘ada~m—good"vatua :
wsed in the model buxldmgwas not avajlable hxstoﬁcauy. Therefore, 1 d\'ew a sanuple of 100 cars
studied in the mcdcl buﬂdmg and recorded both the rotail excellent valus aud the trade-fnegood

valge, I found that one can estimate to 4 reasonabls degree of certamtythé trade-jn-good valiie from

! Couﬁnnatlon ofBlue Boak values ig ongomg I do not evq:ect any changes to aﬁcct
my conclusions but, When completed, a revised supplemental dxsclosum may ba

issned,

* Conf rmation of these valucs s ongoing. I do oot expect any changes to affect my -
conelusions but, when completed, a revised supplemental diselosure may be issvod.

> When the car was 1o new to appearin the Blue Book for that year, we used the Hrst
Blue Book in which that year's car appearrscl "This would fond to underestinato the

o CONFIDENTIL
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‘ the retail excellent valug and the age of thc car. Oneisable to predict the trade-in-valup with anR?
value of 0:991. In oomputlng my ostimate of class drmages, Irely on the lower, more conscrvaﬁva‘
' eitizaate of hadc-in—value sather than the rotail oxcellent value, Based on tbe vatues of and damage
to the 595 gample cars, Y estimate the loss per claim to be $890. '
12, " Farmers identified 53,180 potcnhal clainis. Of ’fhesc, I 'egtimate that 42,544 (80 |
percentof 53,1 80) represent claims within the scopo ofthe class, Ifwe asswme thatall 42,544 claims
represent unigque damage (i.e., the first time the -vehiola was dzifnaged orthe vehicls axi:exiéncad no’
. previous similar damage to the same location or 10 the frame), then. classwide damages would be
$890 x 42,544 or $37,864,160. | |
13. « Howover,as discusséd above, to the extent that prior demage to the car vverlaps with
, current dainage, a discount must be made, Usmg the data o, accxdoms ﬁom anctions that'were used
. to drwalop the modol Y am able to ¢ornpute | the likelihood that, given.n pxipr nceident, thenumber
of spots cmrently damaged had beon dampiged previongly, The data show:
Gwen a Prior Agcident

Probability of Prior Frame Damage = 0.102 and’

Probability - Spots Damaged - .
ofOverlap _L_ 2. - I3 A 2. 5 L
1 0.094 0.359 . 0.426 0.428 0:409 0,376 0340
2 —_ 0,061 0,146 0.193 0.235 0.281 0.307 .
3 — — 0,017 0.037 0.067 0111 0.149
‘4 — — o 0,003 0.010 0,024 0.042
5 e — — — 0.001 0.003. | 0,006
6 e — — — e 0.000 0.001 .
7 — — — —— . —_ 0,000

These data, combined with the probabilityofa riamﬁged cax being in a prior accident, will allow me
to caloulate this discount for aceidents.

14,  Ofthe poterm al clmms, the percent of claims for wb.wh the pohcy puntberand model
year of the car were unique is 84.9 percent, Thus, sssurning that 1) 1nple olajws on the same policy

and on the same model year represent multiple claims on the same car, then at Jeast 15.1 poreent of

s CONFIDENTIAL
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the cars were involved in multiple accidents, However, to|be able to determino the lkelihood of o

car being in a .pxioir accident, I need data on.the average policy Hife and the policles in force per -

perit}d. I have requested these data and, when received, iwill be able to compute.the approprate

discount for prior sccidents,

Bornard I Sivkin, Ph.D.
Dited: April 28,2003
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