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I. NATURE OF THE CASE AND DECISION

Cody Easterday and Easterday Ranches, Inc. purchased property in

the Five Corners arca of Franklin County to construct a 30,000 head
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feedlot.! No living sole resides within a mile of this operation, and the site
lies adjacent to Blanton Road, formerly a state highway, which provides
convenient and reliable vehicle access for supplies, workers and cattle.
Because there is no water on this site, Fasterday purchased water rights
from a nearby irrigator, employed the stock watering exemption provided
by the Groundwater Code, and drilled a well into the Grande Ronde
Aquifer to supply adequate water for his cattle, about 505 acre feet per
year.

The plaintiffs, Five Corners, have challenged Easterday at every
proceeding as he applied for and received the various permits he needed to
operate. Despite the opposition, Easterday obtained all the permits that he
needs, including the approval of the Department of Ecology for his
transferred water rights and the stock water well. Rather than appeal any
of the land use decisions, Five Corners chose to bring this action insisting
that Ecology enforce what they conjure to be the correct interpretation of
the stock watering exemption.

Five Corners filed this case in Thurston County Superior Court.
Easterday filed a motion to change venue based on the local action rule.

The motion was granted by Judge Hicks. Although he found Five Corners

" These are technically called confined area feeding operations.
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could easily have determined the proper venue, Judge Hicks refused to
award reasonable attorney fees to Easterday.

This case was removed to Franklin County Superior Court where
Judge Runge granted a declaratory ruling on the merits that the stock
watering exemption did not have a 5,000 gallon per day limit. She refused
to dismiss on the grounds Five Corners’ lacked standing or failed to appeal
the underlying land use decisions. She also denied Easterday’s motion for
reasonable attorneys’ fees under RCW 7.48.300 ef seg. and its Franklin

County equivalent.

II. ISSUES PRESENTED FOR REVIEW

Easterday presents no issues for direct review. Five Corners’

grounds do not merit direct review.

III. GROUNDS FOR DENYING DIRECT REVIEW
A, The adoption of the Groundwater Code.

Five Corners would have this be a case of statewide importance
when it is not of any importance other than to Cody Easterday and other
Eastern Washington stock owners, It has no demons_trable effect on any
water user. Five Corners’ issue is less an issue now than when the
Washington Legislature adopted the Groundwater Code in 1945. That Five
Corners has vigorously forum shopped to keep this case from Eastern

Washington Courts is sufficient evidence that there is no statewide issue,
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only an Eastern Washington issue that Five Corners would prefer not be
heard by Eastern Washington judges.

When the legislature adopted the groundwater code in 1945 it
created a licensing scheme for all new groundwater withdrawals, which
allowed for exemptions. It also created four exemptions from permits,
One of those exemptions is the stock watering exemption:

... no withdrawal of public groundwaters of the state shall

be begun, [without a permit]| EXCEPT, HOWEVER, That

any withdrawal of public groundwaters for stock-watering
purposes . . .

RCW 90.44.050.% Five Corners claims that the Department of Ecology
has interpreted the stock watering exemption as being limited to 5000
gallons per day and cites DeVries v. Dep't of Ecology, PCHB 01-073
(2001), in support of that proposition. This position was short lived. The
Attorney General then issued an opinion confirming the position long held
by ranchers and stock owners that the stock water exemption is limited to
that water necessary to water stock and not 5000 gallons per day.

RCW 90.44.050 authorizes groundwater withdrawals for

stock-watering purposes without a water right permit and

does not limit the amount of such withdrawals to any

specific quantity. The Department of Ecology (Ecology)

lacks statutory authority to require a permit as a condition
to the withdrawal of groundwater for stock-watering

? The text of the statute is in the Appendix at page 1
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2005 AGO No. 17> The opinion resolved the Department’s position on

the issue, and, when Cody Easterday applied for the various permits he

needed

Department had no trouble determining the amount of water he was likely

purposes, or to categorically limit the amount of water that
may be withdrawn for such purposes. In certain
circumstances, statutes administered by Ecology would
authorize it to affect or limit withdrawals of water for
stock-watering purposes, just as they would authorize
Ecology to affect or limit other exempt and nonexempt
withdrawals. An administrative agency may not interpret a
statute in a manner that is inconsistent with its language
and legislative intent based on its belief that a different
interpretation would better advance sound public policy,
but may change its interpretation based on changes in case
law, new information about legislative intent in enacting
the statute, or where the statute is sufficiently broad to
reasonably permit a changed interpretation,

to operate his feedlot in rural Franklin County, he and the

to need to water his stock — 505 acre feet per year.

and apocalyptic patina that the ecological system holding life together in
the dry land wheat farms of Fastern Washington is on the verge of
collapse, that salmon will no longer populate the waters off Lummi Island,

and that the Five Corners farmers will be wiped out, because Cody

Five Corners has tried to imbue these proceedings with an urgency

Easterday has drilled a stock well. The truth is exactly the opposite.
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B. Five Corners invited the error of which it complains.

Five Corners invited error by proposing language for the court that
the stock watering exemption is “unlimited”. At the urging of Five
Corners, Judge Runge signed a judgment in this case that incorrectly
described the stock watering exemption as “not limited to any quantity.”
This is not a correct statement of the law and was never a claim made by
Easterday. The invited error doctrine prevents parties from benefifting
from an error they caused regardless of whether it was done intentionally
or unintentionally. City of Seattle v. Patu, 147 Wn.2d 717, 720, 58 P.3d
273 (2002). The basic premise of the invited error doctrine is that a party
who sets up an error at trial cannot claim that very action as error on
appeal and benefit from it. J/d The doctrine was designed to prevent
parties from misleading trial courts and receiving a windfall by doing so.
State v. Henderson, 114 Wn.2d 867, 868, 792 P.2d 514 (1990). Courts
apply the doctrine to parties who agree to the language of a proposed
order.

The invited-error doctrine “precludes a party from arguing

that the district court erred in adopting a proposition that

the party had urged the district court to adopt.” United

States v. Deberry, 430 F.3d 1294, 1302 (10th Cir. 2005).

Thus, a party whose proposed order is entered as a

judgment may not challenge errors within it on appeal. See

Morrison  Knudsen Corp. v. Ground Improvement
Techniques, Inc., 532 F.3d 1063, 1072 (10th Cir. 2008).
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The doctrine applies in this case to bar Accusearch from
challenging language that it proposed jointly with the FTC,
See Lyles v. Am. Hoist & Derrick Co., 614 ¥.2d 691, 694
(10th Cir, 1980) (“rulings of a trial court in accordance with
stipulations that are clear and unambiguous will not be
considered erroneous on appeal”).

Fed Trade Comm’nv. Accusearch Inc., 570 F,.3d 1187, 1204 (10th Cir.

2009).

require

Five Corners claims that it initiated this action to force Ecology to

a permit for Easterday’s “unlimited” use of water. Indeed, Five

Corners repeats this a dozen times in its Petition for Direct Review. For

exampl

e

Appellants commenced this case against Ecology and Easterday in
June of 2009, seeking a declaratory judgment that the stockwater
exemption from permit requirements in RCW 90.44.050 is not
unlimited in quantity.

The “unlimited” language has been championed by Five Corners

and now Ecology, not Easterday. In submitting proposed orders for the

court’s

signature, both Five Corners and Ecology proposed language that

provided that the exemption was “unlimited.”

3. As to Easterday Ranches’ motion for summary judgment as to
the interpretation of RCW 90.44.050, and the State Defendants’
motion for summary judgment and the Agricultural Associations’
motion for summary judgment, the Court grants these motions and
declares that there are no genuine issues of material fact and, as a
matter of law, RCW 90.44,050 is unambiguous and the plain
meaning of RCW 90.44,050 is that permit-exempt withdrawals of
public groundwater for stock-watering purposes are not limited to
any quantity;

Easterday proposed an order correctly stated:
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Easterday Ranches is entitled under RCW 90.44.050 to drill,
maintain and use a well on its property and which is the subject of
this litigation, and to draw water therefrom in an amount sufficient
to water any stock it maintains on that property without obtaining a
permit from the Department of Ecology;

Easterday clearly pointed out the etror of Five Corners’ claim in its
responses to the plaintiffs’ motion for summary judgment:

1I, THE BIG LIE

Five Corners again repeats the wholly unsupported allegation that
the Department of Ecology and Fasterday Ranches are claiming
some “unlimited” use of water because of the stock watering
exemption. That word does not appear in the statute nor does it
appear in any allegation or defense made by Easterday Ranches.
The amount of water needed for dairy and beef cattle is not an
unknown quantity.

Nonetheless, Five Corners continues to propound the “unlimited” rubric and
specifically agreed to the order that contained this error. This matter will
likely be settled on this procedural error and thus is not of sufficient merit to
warrant consideration by the Supreme Court.

C. The effect of Easterday’s well is de minimus.,

While much has changed since the legislature adopted the Ground
Water Code, the number of livestock in Washington has not. There are
less livestock in this State now than there were when the Groundwater
Code was adopted. First, let us take a look at how much water is actually
involved. In 1973 Ecology published a pamphlet that contained a table for

calculating water use from an unmetered source.
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Domestic Supply (househeld use per year)

Western Washington .........oceervvnnnnne. 1 acre-foot

Eastern Washington ...........cccccceeane, 2 acre-feet
Irrigation (use per acre per year)

Western Washington.........oceeeevevennen. 2 acre-feet

Eastern Washington ......c..ccceveeernnnns 4 acre-Teet
Stockwater (use per 25 head per year)

Dairy COWS..ooovvvrerinvernninesrerranneennes 1 acre-foot

Beef cattle......covevniveeincinerenens 0.5 acre-foot

If we apply this table to Easterday’s 30,000 cattle, the formula
gives us 600 acre feet per year. That equates well with Ecology and
Basterday’s understanding of 505 acre feet. By contract this is enough
water to irrigate 126 acres. And what is 126 acres? The Washington
Department of Agriculture claims that 855,000 acres of prime farm land
are under irrigation. The amount Easterday will use in comparison is
somewhere around 15/1000" of one-percent.

Fasterday’s feedlot pales in comparison to other agricultural uses
that Washington farmers make of water. And while the methods of
agricultural production have changed since 1945, stock animals still
consume about the same amount of water. And again there are no more
stock animals in Washington now than there were in 1945, They are
drinking no more water now than they were two-thirds of a century ago.

There 1s no crisis.
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D. Easterday is not causing a problem for Five Corners,

There is no specific problem with Easterday’s operation, either.
Five Corners claims concern for its own unpermitted use of groundwater.
Careful studies have shown that Easterday’s operation will have no effect
on neighboring properties. There are two large aquifers in this region,
About 500 feet down is the Wanapum Aquifer and about 1000 feet below
that is the Grand Ronde Aquifer. Easterday’s well is cased through the
former and does not draw water from it. Five Corners does not draw water
from the Grand Ronde Aquifer. It may well be that the Wanapum Aquifer
is not as productive as when Five Cofners and their predecessors began
their unpermitted appropriation of water in the early part of the last
century, but this is not due to any use that Easterday will make of water
from the Grand Ronde Aquifer.

Basterday’s use of the stock water exemption has no effect on any
of the plaintiffs. It is also very likely that in addition to the invited error
doctrine, the plaintiffs will not convince the court they have standing to
maintain this action. This does not merit direct review to determine
settled principles of standing.

E. Conclusion

Five Corners petition should be denied, because it is a matter of

local interest to the Five Corners area of Franklin County, Easterday’s use
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of the stock watering exemption is in accord with a statute that has been in
existence for over half a century. It is not a matter of statewide importance
and it is not at all urgent.

RESPECTFULLY SUBMITTED this 22™ day of June 2010,

FICE OF CRANE B G]:ﬁ

R, Cran Bergdahl WS‘BA-Nd’ 74
Attorneys for Easterday Ranches, ne.
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury under the laws

of the State of Washington, that on June 22, 2010, I caused service of the

foregoing Petition for Review on each and every attorney of record herein:

VIA First Class Mail and E-mail

Ms, Kristen Boyles (WSBA No.
23806)

Ms. Janette K. Brimmer (WSBA
No. 41241)

Earthjustice

705 Second Avenue, Suite 203
Seattle, WA 98104

E-mail kboyles(@earthjustice.org
ibrimmer(@earthjustice,org

Counsel for Co-Defendant

Mary Sue Wilson (WSBA No.
19257)

Senior Assistant Attorney General
Ecology Division

P.O. Box 40117

Olympia, WA 98504

(360) 586-6743

Email marysuew(@atg. wa.gov

James L. Buchal, WSB No. 31369
MURPHY & BUCHAL LLP
2000 SW First Ave., Ste. 420
Portland, OR. 97201

Email jbuchal@mbllp.com

Gregory S. McElroy

1808 N. 42nd Street

Seattle, Washington 98103

Email gmeelrov@meelroylaw.com

Jeffrey David Slothower
Lathrop, Winbauer, Harrel,
Slothower & Denison, LLP
Post Office Box 1088
Ellensburg, WA 98926
jslothower@lwhsd.com

Harry Johnsen, WSBA # 4955
Raas, Johnsen & Stuen, P.S.

1503 I Street PO Box 5746
Bellingham, WA 98227-5746
Co-Counsel for the Lummi Nation
harryjohnsen@comcast.net

EXECUTED this 22™ day of June 2010.
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APPENDIX
§ 90.44.050. Permit to withdraw

After June 6, 1945, no withdrawal of public groundwaters of the state
shall be begun, nor shall any well or other works for such withdrawal be
constructed, unless an application to appropriate such waters has been
made to the department and a permit has been granted by it as herein
provided: EXCEPT, HOWEVER, That any withdrawal of public
groundwaters for stock-watering purposes, or for the watering of a lawn or
of a noncommercial garden not exceeding one-half acre in area, or for
single or group domestic uses in an amount not exceeding five thousand
gallons a day, or as provided in RCW 90.44.052, or for an industrial
purpose in an amount not exceeding five thousand gallons a day, is and
shall be exempt from the provisions of this section, but, to the extent that
it is regularly used beneficially, shall be entitled to a right equal to that
established by a permit issued under the provisions of this chapter:
PROVIDED, HOWEVER, That the department from time to time may
require the person or agency making any such small withdrawal to furnish
information as to the means for and the quantity of that withdrawal:
PROVIDED, FURTHER, That at the option of the party making
withdrawals of groundwaters of the state not exceeding five thousand
gallons per day, applications under this section or declarations under RCW
90.44.090 may be filed and permits and certificates obtained in the same
manner and under the same requirements as is in this chapter provided in
the case of withdrawals in excess of five thousand gallons a day,

HISTORY: 2003 ¢ 307 § 1; 1987 ¢ 109§ 108; 1947 ¢ 122 § 1; 1945 ¢
263 § 5; Rem. Supp. 1947 § 7400-5.
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AGO 2005 No. 17
November 18, 2005

SYLLABUS:

WATER -- WATER RIGHTS -- DEPARTMENT OF ECOLOGY --
RULES AND REGULATIONS -- Interpretation of statutory language
exempting withdrawals of groundwater for stock-watering from permitting
requirements,

1. RCW 90.44.050 exempts withdrawals of groundwater for stock-
watering purposes from the permitting requirement, without setting a
numeric limit on the quantity of water withdrawn.

2. The Department of Ecology does not have authority to impose a
categorical limit on the quantity of groundwater that may be withdrawn for
stock-watering without a permit, In certain circumstances, the Department
of Ecology’s statutory authority to regulate the use of water may affect or
limit such withdrawals, just as it may affect or limit withdrawals for other
purposes.

3. An agency may not alter its interpretation of a statute in a manner that is
inconsistent with statutory language and legislative intent to address
changed societal conditions.

REQUESTBY:

The Honorable Bob Morton
State Senator, 7th District
P. O, Box 40407

Olympia, WA 98504-0407

The Honorable Janea Holmquist
State Representative, 13th District
P. O. Box 40600

Olympia, WA 98504-0600

QUESTION:

By letter previously acknowledged, you have asked for an opinion
interpreting RCW 90.44.050. Under this statute, certain withdrawals of
groundwater may be made without applying for and receiving a water right
permit. You have posed the following questions:
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1. Does RCW 90.44.050 restrict groundwater withdrawals
without a permit, for stock-watering purposes, to 5,000
gallons per day?

2. If RCW 90.44.050 does not limit such groundwater
withdrawals for stock-watering to 5,000 gallons per day,
may the Department of Ecology implement rules imposing
such a limit?

3. May an agency interpret and apply statutory language
differently over time due to its perception of changing
societal needs or the agency’s evolving public policy
perspective?

BRIEF ANSWERS

RCW 90.44.050 authorizes groundwater withdrawals for stock-
watering purposes without a water right permit and does not limit the
amount of such withdrawals to any specific quantity, The Department of
Ecology (Ecology) lacks statutory authority to require a permit as a
condition to the withdrawal of groundwater for stock-watering purposes,
or to categorically limit the amount of water that may be withdrawn for
such purposes. In certain circumstances, statutes administered by Ecology
would authorize it to affect or limit withdrawals of water for stock-
watering purposes, just as they would authorize Ecology to affect or limit
other exempt and nonexempt withdrawals. An administrative agency may
not interpret a statute in a manner that is inconsistent with its language and
legislative intent based on its belief that a different interpretation would
better advance sound public policy, but may change its interpretation
based on changes in case law, new information about legislative intent in
enacting the statute, or where the statute is sufficiently broad to reasonably
permit a changed interpretation.

OPINIONBY:

ROB MCKENNA, Attorney General; JAMES K, PHARRIS, Deputy
Solicitor General

OPINION:
ANALYSIS

Background

Your questions concern a portion of the state’s groundwater code,
originally enacted in 1945 and codified as RCW 90.44. The key section
giving rise to your questions is RCW 90.44,050, which provides as
follows:

After June 6, 1945, no withdrawal of public ground waters
of the state shall be begun, nor shall any well or other works
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for such withdrawal be constructed, unless an application to
appropriate such waters has been made to the department and
a permit has been granted by it as herein provided: EXCEPT,
HOWEVER, That any withdrawal of public ground waters
Jor stock-watering purposes, or for the watering of a lawn or
of a noncommercial garden not exceeding one-half acre in
area, or for single or group domestic uses in an amount not
exceeding five thousand gallons a day, or as provided in RCW
90.44.052, or for an industrial purpose in an amount not
exceeding five thousand gallons a day, is and shall be exempt
Jrom the provisions of this section, bul, to the extent that it is
regularly used beneficially, shall be entitled to a right equal
to that established by a permit issued under the provisions of
this chapter: PROVIDED, HOWEVER, That the department
from time to time may require the person or agency making
any such small withdrawal to furnish information as to the
means for and the quantity of that withdrawal: PROVIDED,
FURTHER, That at the option of the party making
withdrawals of ground waters of the state not exceeding five
thousand gallons per day, applications under this section or
declarations under RCW 90.44.090 may be filed and permits
and certificates obtained in the same manner and under the
same requirements as is in this chapter provided in the case of
withdrawals in excess of five thousand gallons a day.

RCW 90.44.050 (italics added). Structurally, this section states: (1) a
general rule requiring a water right permit for any withdrawal of public
groundwater; (2) a proviso excepting identified categories of withdrawals
from the general rule -- i.e., allowing them without a permit; (3) a second
proviso allowing Ecology to require persons making withdrawals excepted
from the permit requirement to provide information about the means and
amounts of such withdrawals; and (4) a third proviso giving persons,
authorized by the statute to withdraw less than 5,000 gallons a day without
a permit, the option to obtain a water right through the generally applicable
permit process.' Under the statute, an authorized use of groundwater
without a permit establishes a water right to the same extent as a right
established by permit.

With this statutory background, we turn to your questions:

1. Does RCW 90.44,050 restrict groundwater withdrawals without
a permit, for stock-watering purposes, to 5,000 gallons per day?

Your question is one of statutory construction and, as such, is
governed by rules that courts apply in construing statutes. The
fundamental object of statutory construction is to ascertain and carry out
the Legislature’s intent. Dep 't of Ecology v. Campbell & Gwinn, L.L.C.,
146 Wn.2d 1, 9, 43 P.3d 4 (2002). Under applicable rules, if a statute’s
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meaning is plain from the face of the statute, then effect must be given to
its “plain meaning™ as expressing the Legislature’s intent. Id. at 9-10. To
determine whether the meaning of a statute is plain, one must consider the
statutory scheme as a whole, including related statutes. Plain meaning is
“derived from what the Legislature has said in its enactments, but that
meaning is discerned from all that the Legislature has said in the statute
and related statutes which disclose legislative intent about the provision in
question.” Id. at 10-11. If, after considering “all that the Legislature has
said”, the statute is not plain (but rather is ambiguous), then the court
applies additional rules of statutory construction to resolve the ambiguity
and determine what the statutory language means. Notably, however, a
statute is not ambiguous merely because it is subject to more than one
conceivable interpretation, Rather, ambiguity depends on the existence of
more than one reasonable meaning, State v. Keller, 143 Wn.2d 267, 276,
19 P.3d 1030 (2001),

We conclude that the first proviso to RCW 90.44.050 makes it plain
that groundwater withdrawals for stock-watering are exempt from the
permit requirement, and that the exemption is not limited to withdrawals
of less than 5,000 gallons a day. The relevant language exempts:

any withdrawal of public ground waters for stock-watering
purposes, or for the watering of a lawn or of a noncommercial
garden not exceeding one-half acre in area, or for single or
group domestic uses in an amount not exceeding five
thousand gallons a day, or as provided in RCW 90.44.052, or
for an industrial purpose in an amount not exceeding five
thousand gallons a day].]

RCW 90.44.,050 (italics added). Based on its ordinary language and rules
of grammar, the first proviso exempts:

. any withdrawal for stock-watering purposes,

. [any withdrawal] for the watering of a lawn or of a
noncommercial garden not exceeding one-half acre in area,

. [any withdrawal] for single or domestic group uses in an

amount not exceeding 5,000 gallons a day [or as provided in
RCW 90.44.052], or

. [any withdrawal] for an industrial purpose in an amount not
exceeding 5,000 gallons a day.

Of these four categories of withdrawals, the third (single or group
domestic use) and the fourth {industrial use) are expressly limited to
withdrawals of less than 5,000 gallons a day. The second category
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(watering a lawn or a noncommercial garden) is not limited to 5,000
gallons a day but contains an acreage limit. By contrast, the first category
(stock-watering purposes) contains no language limiting the amount of the
withdrawal. Thus, the grammatical structure and plain language of this
proviso indicates that of these four categories, groundwater withdrawals
for stock-watering purposes are not limited. Indeed, the language of the
exceptions makes it evident that the Legislature was well aware of how to
limit exempt withdrawals when it so chose, and it did not do so with
respect to stock-watering, "

IfRCW 90.44.050 ended with its first proviso, this would be the end
of the inquiry. However, the inquiry does not end with consideration of
only the first part of RCW 90.44.050. In determining the meaning of
statutory language, the courts interpret a statute as a whole “in the context
of the entire act” in which it appears. Campbell & Gwinn, 146 Wn.2d at 10
(quoting Estate of Lyons v. Sorenson, 83 Wn.2d 105, 108, 515 P.2d 1293
(1973)). “Plain meaning is still derived from what the Legislature has said
in its enactments, but that meaning is discerned from all that the
Legislature has said in the statute and related statutes which disclose
legislative intent about the provision in question.” Id. at 11.

Accordingly, it is necessary to consider the rest of the statute and
related statutes to determine whether they limit the stock-watering
exemption to 5,000 gallons a day, or create an ambiguity with respect to
the amount of water that may be withdrawn without a permit for stock-
watering purposes. As noted above, the second proviso states that Ecology
may require information from any person making “any such small
withdrawal” as to the means or amount of the withdrawal, The third
proviso gives persons making withdrawals “not exceeding 5,000 gallons a
day” without a permit the option of applying for and obtaining one. The
question then becomes whether either of these provisos limits the amount
of groundwater that may be withdrawn without a permit for stock-watering
purposes. Finally, in a related statute, RCW 90.14.051, the Legislature
described exempt uses as “minimal uses”,

We do not read either the second or the third proviso as altering the
meaning of the first proviso as discussed above. We note first the nature of
provisos generally. Provisos operate as limitations on or exceptions to the
terms of the statute to which they are appended and, as such, generally
should be strictly construed with any doubt resolved in favor of the general
provisions, rather than the proviso. West Valley Land Co., Inc. v. Nob Hill
Water 4ss’n, 107 Wn.2d 359, 369, 729 P.2d 42 (1986). When interpreting
a statute which contains an exception to the statute’s general rule,
especially when the general rule is unambiguous, the exception should be
strictly construed with any doubts resolved in favor of the general
provision, rather than the exception. Converse v. Lottery Comm’n, 56 Whn.
App. 431,783 P.2d 1116 (1989). Here, the second and third provisos do
not modify the general rule (requiring a permit for groundwater
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withdrayals) but rather modify the categorical exemptions in the first
proviso"

Neither the second nor third proviso contains language limiting the
amount of water that may be withdrawn without a permit for stock-
watering purposes. The second proviso plainly is intended to modify the
categorical exemptions by allowing Ecology to track the amount and
method of withdrawals exempt from the permit requirement. We
understand the phrase “any such small withdrawal” or “minimal uses” as
the Legislature’s short-hand reference to withdrawals falling within any of
the four categorical exemptions listed in the first proviso.” The second
proviso authorizes Ecology to obtain information concerning any of these
“small” withdrawals, but contains no language further limiting such
withdrawals,

Similarly, the third proviso plainly is intended to modify the statutory
exemptions from the permitting process to give a person the option to
obtain a permit for certain categories of withdrawals that would otherwise
be exempt from the permit requirement. The reference to “5,000 gallons a
day” defines the category of water user that is authorized by the third
proviso to apply for an (optional) permit. Again, we do not believe that
this language can be read to impose a quantitative limitation on exempt
stock-water withdrawals. The obvious purpose of the third proviso is to
permit certain otherwise exempt water users to apply for a permit if they
s0 choose, not to re-define the categorical exemptions in the first proviso.
Thus, we conclude that neither the second nor third provisos imposes a
quantitative limit on the amount of groundwater that may be withdrawn
without a permit for stock-watering purposes.

It has been suggested that the second and third provisos nonetheless
create an ambiguity with respect to the scope of the stock-watering
exception, an ambiguity that should be resolved by construing the statute
to impose a 5,000-gallon-a-day limit on withdrawals for stock-watering
purposes, Under this view, the descriptive phrase “small withdrawal” in
the second proviso suggests that all withdrawals exempt from permitting
by the first proviso must be “small”; the reference to 5,000 gallons a day in
the third proviso quantifies the term *small withdrawal” at 5,000 gallons a
day; and taken together, these provisos suggest that all of the exceptions to
the permit requirement under RCW 90.44.050 are limited to 5,000 gallons
a day. This approach depends on reading language into the second and
third provisos that they do not contain, and reading language out of the
first proviso that it does contain, i.e., “any withdrawal” for stock-watering
purposes. All language in a statute is to be given meaning; a court may not
add language to a statute that it does not contain. State v. J.P., 149 Wn.2d
444, 450, 69 P.3d 318 (2003). As previously noted, a statute is not
ambiguous merely because it is subject to more than one conceivable
interpretation, Rather, ambiguity depends on the existence of more than
one reasonable meaning. Keller, 143 Wn.2d at 276. In addition, this
approach discounts that the 1945 Legislature very well could have
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considered withdrawal of water for stock-watering purposes as small in
relation to many other types of groundwater withdrawal, or small in
relation to all groundwater withdrawal as a whole. As noted earlier, it
would seem unlikely that having been precise in limiting the amount of
other categories of withdrawals exempt from permitting, the Legislature
would have intended to change this language through oblique references in
the later provisos. See De Griefv. City of Seatile, 50 Wn.2d 1, 11, 297
P.2d 940 (1956) (when similar words are used in different parts of a
statute, the meaning is presumed to be the same throughout). The
conclusion we reach gives full meaning to each phrase contained in RCW
90.44.050, while still giving a sensible construction to the section taken as
a whole.

Finally, it could be suggested that an “open-ended” exemption for
stock-watering is inherently inconsistent with the general policy of
requiring permits for groundwater withdrawals in order to provide for an
orderly and consistent administration of an important and limited public
resource, the state’s water supply. The answer to this, first, is that broad
policies must still be considered in light of the specific language the
Legislature used in enacting the groundwater code. Here, the Legislature
appears to have chosen its words carefully in defining which withdrawals
should be exempt from permitting. As noted earlier, the Legislature may
have concluded that the total amount of water used for this purpose was
sufficiently small to justify the categorical exemption.

Second, the Legislature gave Ecology an important tool in the second
proviso to RCW 90.44.050: Ecology may require information on the use of
groundwater for stock-watering (and other exempt withdrawals) and can
use the information for its administrative and enforcement decisions, This
information would assist in assuring that exempt withdrawals do not
impair more senior water rights, as well as providing a clearer picture
concerning the uses of water in a given area. If the information shows that
exempt withdrawals are jeopardizing the quantity or quality of water
available, these facts can be drawn to the attention of the Legislature,
which is the proper body to consider changes in the state’s water resource
policies.

2. if RCW 90.44.050 does not limit such groundwater
withdrawals for stock-watering to 5,000 gallons per day,
may the Department of Ecology implement rules imposing
such a limit?

Administrative rules may not contradict legislative enactments.
Edelman v. State ex rel. Pub. Disclosure Comm’n, 152 Wn.2d 584, 99
P.3d 386 (2004), Dep 't of Ecology v. Theodoratus, 135 Wn.2d 582, 600,
957 P.2d 1241 (1998). Accord AGO 1989 No. 7. As noted above, RCW
90.44.050 authorizes groundwater withdrawals for stock-watering
purposes without requiring a permit, and without any numeric limitation
on the maximum quantity of water withdrawn. The statute does not
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authorize Ecology to modify the categorical exemptions, nor could we
locate any other statute that would authorize Ecology to promulgate an
administrative rule categorically limiting the amount of unpermitted
groundwater withdrawals, It follows, then, that such a rule would be
inconsistent with RCW 90.44.050 and, accordingly, Ecology would lack
authority to adopt it.”

Although Ecology lacks authority to categorically limit the amount of
water that may be withdrawn for stock-watering purposes without a
permit, other statutes that authorize Ecology to regulate the use of water
may affect withdrawals for stock-watering, just as they may affect other
exempt withdrawals and withdrawals requiring a permit. For example, in
Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 94-95, 11 P.3d
726 (2000), the Supreme Court held that where Ecology has closed water
bodies and ground water in hydraulic continuity with such bodies to new
withdrawals, it may prohibit new withdrawals that “will have any effect on
the flow or level of the surface water.” Such a new withdrawal might be a
new withdrawal for stock-watering or it might be a new withdrawal for
some other purpose. As a second example, consistent with principles of
prior appropriation, Ecology has authority under RCW 90.44.130 “to limit
withdrawals by appropriators of ground water so as to enforce the
maintenance of a safe sustaining yield from the ground water body.” See
aiso RCW 18.104.040(4)(g), authorizing Ecology to limit well
construction in areas “requiring intensive control of withdrawals in the
inferests of sound management of the ground water resource.” Depending
on the specific facts and circumstances, then, these statutes could affect
withdrawals for stock-watering purposes, just as they could affect
withdrawals for other purposes.

3. May an agency interpret and apply statutory language
differently over time due to its perception of changing
societal needs or the agency’s evolving public policy
perspective?

Your opinion request reflects your belief that, over time, Ecology has
changed its interpretation of RCW 90.44.050. You suggest that Ecology
originally read RCW 90.44.050 to exempt all withdrawals of groundwater
for stock-watering purposes from permitting, and only recently began
interpreting the statute to limit the stock-watering exemption to 5,000
gallons a day. We understand that Ecology disputes this view, and asserts
that it has consistently interpreted the statute for many years, and perhaps
since 1945. A legal opinion is not well-suited to resolving factual disputes
and it is not necessary to determine whether such a change occurred in
order to answer your question. Consequently, the assertion is not
addressed, and this opinion responds to your question as if it were
hypothetical in nature.

3

Like a court, an administrative agency is to interpret and apply statutes
to carry out the Legislature’s intent, consistent, of course, with binding
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case law interpreting the statute. On occasion, this responsibility may
require an administrative agency to change its interpretation or application
of the law. For example, a controlling court decision may conclude that the
agency’s interpretation is erroneous. New circumstances may arise which
make it apparent that the agency’s prior interpretation did not comport
with legislative intent; or an agency’s reassessment of its prior approach
may lead it to conclude that its inferpretation is inconsistent with the
language of the statute and should be modified. In other cases, governing
statutes may be sufficiently broad that a changed interpretation would be
consistent with statutory language and legislative intent, Where that is the
case, an administrative agency would have the discretion to choose the
interpretation that it believes best implements the law. Provided that its
interpretation is constitutionally permissible and is reasonably consistent
with the statute being implemented, the agency would not be precluded
from changing its interpretation based on its determination that a different
approach would better serve legislative intent. In re Myers, 105 Wn.2d
257,264, 714 P.2d 303 (1986) (administrative rules are presumed valid
and will be upheld if reasonably consistent with the statute they
implement); Lockheed Shipbidg. Co. v. Dep’t of Labor & Indust., 56 Wn.
App. 421, 430, 783 P.2d 1119 (1989} (administrative agency not
disqualified from changing its interpretation of statute).

However, none of these circumstances suggest that, based simply on
its own policy preferences and without regard to statutory language and
legislative intent, an agency is authorized to decide how to interpret a
statute, or to change its interpretation. An agency may not alter its
interpretation of a statute in a manner that is inconsistent with governing
statutes simply because its own policy preferences have changed. See Kim
v. Pollution Control Hearing Bd., 115 Wn. App. 157, 163, 61 P.3d 1211
(2003) (administrative agency may not alter the plain meaning of a statute
to meet changing societal conditions),

We trust the foregoing will prove useful to you.
Legal Topics:
For related research and practice materials, see the following legal topics:

GovernmentsLegislationlnterpretationGovernmentsState & Territorial
Governments Water RightsReal Property LawWater RightsGroundwater

5272466 APPENDIX - 10



! Almost all of the language in RCW 90.44.050 dates from the adoption of the original
groundwater code. Laws of 1945, ch. 263, § 5. The two parts of the statute that are newer
than 1945 are: (1) the third proviso, authorizing the option of securing a permit for certain
water uses that otherwise would be exempt, added by Laws of 1947, ch. 122, § 1; and (2)
the phrase “or as provided in RCW 90.44,0527, in the first proviso. This phrase was
added in 2003 when RCW 90.44.052 was enacted to allow a pilot program involving
cluster housing in Whitman County relating to the statute’s exemption for single or group
domestic uses. Laws of 2003, ch, 307, § 2.

# Although it was not considering the scope of the stock-watering exemption, the Court of
Appeals, in Kim v. Pollution Control Hearing Bd., 115 Wn. App. 157, 160, 61 P.3d 1211
(2003), similarly described RCW 90.44.050:

The overall scheme of this statute is to require a permit except for certain “small
withdrawals.” The 1945 legislature defined a “small withdrawal” as (1) any amount of
water for livestock; (2) any amount of water for a lawn or for a noncommercial garden of
a half acre or less; (3) not more than five thousand gallons per day for domestic use; and
{(4) not more than five thousand gallons per day “for an industrial purpose.”

i The second and third provisos do not medify, restrict, or create an exception to that part
of the statute stating the general rule that a permit is required prior to withdrawing
groundwater. Neither proviso would make any sense in that context. For example, if the
second proviso modified only the general rule of the statute requiring a permit for
groundwater withdrawal, the statute would read as follows:

After June 6, 1945, no withdrawal of public ground waters of the state shall be begun, nor
shall any well or other works for such withdrawal be constructed, unless an application to
appropriate such waters has been made to the department and a permit has been granted
by it as herein provided . . . . PROVIDED, HOWEVER, That the department from time to
time may require the person or agency making any such small withdrawal to furnish
information as to the means for and the quantity of that withdrawall.]

Similarly, if the third proviso modified that general requirement, it would read:

After hune 6, 1945, no withdrawal of public ground waters of the state shall be begun, nor
shall any well or other works for such withdrawal be constructed, unless an application to
appropriate such waters has been made to the department and a permit has been granted
by it as herein provided . . . . PROVIDED, FURTHER, That at the option of the party
making withdrawals of ground waters of the state not exceeding five thousand gallons per
day, applications under this section or declarations under RCW 90.44,090 may be filed
and permits and certificates obtained in the same manner and under the same
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requirements as is in this chapter provided in the case of withdrawals in excess of five
thousand gallons a day.

The provisos only make sense as modifications of all of the language that precedes them,
including the categorical exceptions to the general requirement for a permit.

¥ The Legislature may have thought of stock-watering withdrawals as “small” in the sense
that, at the time the exemption was enacted in 1945, most farms withdrew relatively small
amounts of water for this purpose. This does not mean that the reference to “small” was
intended to quantify the maximum quantity of water which could be withdrawn for stock-
watering without a permit. If the Legislature had intended this result, surely it would have
adopted far more direct and specific wording.

¥ In answering this question, we do not intend to imply that Ecology has adopted rules

limiting unpermitted groundwater withdrawals, or is considering the adoption of such
rules,
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