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October 18, 2010

Chief Justice Barbara Madsen
Washington Supreme Court

Temple of Justice ; [I ’
P.O. Box 40929
Olympia, WA 98504-0929 e T

RE: Seattle Times v. Serko, 84691-0 ° [~ }"

Madame Chief Justice: i
I'am writing to clarify a factual point raised at oral argument in this matter.

In the course of oral argument Justice Alexander asked whether the trial court’s findings
mentioned or relied upon the investigative-records exemption as a basis for nondisclosure.
Wash. Supreme Court oral argument, Seattle Times v Serko, 84691-0, (September 14, 2010),
audio recording at 39°26”, available at www.TVW.org (hereafter Argument). I erroneously
agreed that the trial court’s findings were silent on this point. Justice Fairhurst subsequently
noted the order cited the exemption on page 7, but did not list it as an exemption for each and
every record withheld. Argument at 40°56”.

However, upon review of the transcripts of the June 7, 2010 hearing, it is clear that Judge
Serko did specifically find the work product exemption applied. On page 38 of the verbatim
report of that proceeding, Judge Serko notes “my reference to [RCW 42.56.]540 should also be
reference to [RCW 42.56.]210 [sic].” As explained below, the refence to “210” was intended
instead to reference the investigative-records exemption of RCW 42.56.240.

During the June 7, 2010, proceeding before Judge Serko, counsel for Mr. Allen, also
inadvertently referenced “210” as the investigative-records exemption rather than RCW
42.56.240. 6/7/10 RP 28. The erroneous cite to RCW 42.56.210 rather than RCW 46.52.240,
stems in part from Mr. Allen’s briefing to the trial court on the newspaper’s motion to reconsider
as well as incomplete historical notes regarding the statues at issue. See Petition for Writ of
Mandamus, Appendix K at 6 (discussing Newman v. King County, 133 Wn.2d 565, 947 P.2d
712 (1997), and noting former RCW 42.17.310(1)(d) was recodified as RCW 42.56.210).




October 18,2010
page 2 of 2

Newman of course concerned application of the investigative records exemption then
codified in former RCW 42.17.310(1)(d). Former RCW 42.17.310 was subsequently recodified
as RCW 42.56.210, and the investigative records exemption was specifically recodified as RCW
42.56.210(1)(d). Laws 2005, ch. 274 §103. As the Historical Notes to RCW 42.56.210 provide:

Former § 42.17.310 contained many of the exemptions from public inspection and
copying. As part of the revision by Laws 2005, ch. 274, former § 42.17.310 was
recodified as § 42.56.210 and rewritten. As rewritten, the section does not contain
those exemptions, but exemptions are contained in §§ 42.56.230 to 42.56.480.
Section 42.17.310 was also amended by Laws 2005 ch. 33, Laws 2005 ch. 172,
Laws 2005, ch. 284, Laws 2005, ch. 312, Laws 2005, ch. 349, and Laws 2005, ch.
424, but these amendments were not reflected in the official credits upon revision
and recodification as § 42.56.210.

Thus at the same time it was codified in RCW 42.56.210(1)(d), the investigative-records
exemption was also codified in RCW 42.56.240, where it is presently found. Laws 2005, ch.
274, §404. 1t should be noted that the annotations of former RCW 42.17.310 presently available
through Westlaw mention only the recodification as RCW 42.56.210.

Given the fact that relevant argument of parties’ at the June 7, 2010, hearing, as well as
the trial court’s ruling, focused on the application of Newman, a case concerning only the
investigative-records exemption, it is clear the court’s reference to “210” is intended as a
reference to the investigative records exemption in RCW 42.56.240. That is further bolstered but
the fact that the RCW 42.56.210 has no application whatever to this case. Thus, in each instance
in which the tiral court cited RCW 42.56.540 as a basis for exemption from disclosure, the trial
court intended to rely upon RCW 42.56.240 as well.

I appreciate the opportunity to clarify this point.

Respectfully%

Grégofy C. Link
Mary Kay High
Attorneys for Respondent Darcus Allen
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DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 18™ DAY OF OCTOBER, 2010, I CAUSED THE
ORIGINAL LETTER TO THE COURT RE: ORAL ARGUMENT TO BE FILED IN THE
WASHINGTON STATE SUPREME COURT AND A TRUE COPY OF THE SAME TO BE SERVED ON
THE FOLLOWING IN THE MANNER INDICATED BELOW:

[X] GRACE PIERRE-WHITENER (X) U.S.MAIL
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WHITENER RAINEY WRITT PS ()
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OLYMPIA, WA 98507-2575

[X] BRUCE JOHNSON (X) U.S. MAIL
ERIC STAHL ( )  HAND DELIVERY
SARAH DURAN ()

ATTORNEYS AT LAW

DAVIS WRIGHT TREMAINE LLP
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SEATTLE, WA 98101-3045
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TACOMA, WA 98402-2029

[X]JOHN O'MELVENY
ATTORNEY AT LAW
15 N BROADWAY #A
TACOMA, WA 98403-3120

[X] PHILIP THORNTON
ATTORNEY AT LAW
8901.5 157 5TE 201
TACOMA, WA 98405-4593

[X]KIRK MOSLEY
ATTORNEY AT LAW

1600 CHRISTENSEN RD STE 308
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SIGNED IN SEATTLE, WASHINGTON THIS 18™ DAY OF OCTOBER, 2010.
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OFFICE RECEPTIONIST, CLERK

To: Maria Riley

Cc: whitenerh@wrwattorneys.com; dalymac@harbornet.com; hanbeyps@olywa.net;
brucejohnson@dwt.com,; ericstahl@dwt.com; sarahduran@dwt.com; mhigh@co.pierce.wa.us:
kent.underwood@pyrnow.us; jomelveny@harbornet.com; philip@thornton-law.net;
chipmosley3@yahoo.com; jamesp@atg.wa.gov

Subject: RE: 846910-LETTER RE ORAL ARGUMENT

Rec. 10-18-10

Please note that any pleading filed as an attachment to e-mail will be treated as the original.
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document.

From: Maria Riley [mailto:maria@washapp.org]

Sent: Monday, October 18, 2010 1:09 PM
To: OFFICE RECEPTIONIST, CLERK

Cc: whitenerh@wrwattorneys.com; dalymac@harbornet.com; hanbeyps@olywa.net; brucejohnson@dwt.com;
ericstahl@dwt.com; sarahduran@dwt.com; mhigh@co.pierce.wa.us; kent.underwood@pyrnow.us;
jomelveny@harbornet.com; philip@thornton-law.net; chipmosley3@yahoo.com; jamesp@atg.wa.gov
Subject: 846910-LETTER RE ORAL ARGUMENT

Seattle Times Co. v. The Honorable Susan Serko, et al
No. 84691-0

Please accept the attached documents for filing in the above-subject case:
LETTER TO THE COURT RE: ORAL ARGUMENT

Gregory C. Link - WSBA 25228
Attorney for Petitioner

Phone: (206) 587-2711

E-mail: greg@washapp.org

By

Maria Arranza Riley
Staff Paralegal

Washington Appellate Project
Phone: (206) 587-2711

Fax: (206) 587-2710
www.washapp.orq




