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I. INTRODUCTION 

The notices of appeal filed by appellant D. Edson Clark 

(plaintiffs' expert witness and intervenor in the trial court action) 

seek review of a single order: the Order Granting on Motion to 

Intervene and Denying on Motion to Unseal, filed December 5, 

2008 ("the appealed order"). (CP 231-33) No other order of the 

trial court is at issue on this appeal, despite Clark's efforts to cloud 

the record before this Court by repeated discussion of other trial 

court orders such as the Stipulation and Protective Order, filed 

December 11, 2007 (CP 1-5) and the Stipulation and Order 

Replacing Documents with Redacted Documents, filed December 

5,2008 (CP 227-30). 

The appealed order requires the sealing of only two 

documents first filed on November 14, 2008: plaintiff Horrobin's 

brief in opposition to defendants' summary judgment motion 

(Docket #153) and Clark's declaration (as plaintiffs' expert witness) 

in support of that brief (filed twice as Docket #154 & #159). (CP 

295-315, 204-26 & 316-22) The appealed order (and therefore 

this appeal) does not involve the sealing of thousands of pages of 

discovery, despite Clark's current efforts to suggest otherwise. 

Further, the appealed order expressly states that, although 
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Docket #153, #154 and #159 were to be filed under seal, redacted 

versions of those documents would be placed in the public record. 

(CP 233) As a result, the appealed order does not deny the public 

(including Clark) open access to those 2 documents but only to 

some redacted portions of plaintiff Horrobin's brief and Clark's 

declaration in support of that brief; further, only a few pages of, not 

all, exhibits to Clark's declaration were sealed. The limited 

redactions and sealing were agreed to by plaintiff Horrobin (under 

whose employ Clark was working) and defendants through a 

stipulated order on redaction, which neither plaintiffs nor even 

Clark have asked to have reviewed by this Court. (CP 227-30) 

Despite all these facts, Clark now argues that the trial court 

erred in reaching the measured decision reflected in the appealed 

order. Respondents Smith Bunday Berman Britton, P.S., and 

Sharon Robertson (defendants in the trial court action and 

collectively "Smith Bunday" or "respondents" herein) respectfully 

disagree and ask this Court to affirm the trial court's decision. That 

decision should be affirmed because the trial court applied the 

proper standard and did not abuse its discretion in issuing the 

appealed order. The trial court properly concluded there was good 

cause not to unseal confidential discovery documents or pleadings 
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reflecting their content that were filed in the public record by 

plaintiff Horrobin but that were never reviewed or used by the trial 

court in any decision in the case. 

II. ASSIGNMENT OF ERROR 

Smith Bunday does not assign error to the appealed order. 

Smith Bunday disagrees with each of appellant Clark's 

assignments of error. 

III. STATEMENT OF THE CASE 

The facts material to this appeal are set forth in Defendants' 

Response to Nonparty Ed Clark's Motion to Intervene (with 

subjoined declaration of counsel), filed November 25, 2008 (CP 

135-38), in Defendants' Response to Nonparty Ed Clark's Motion 

to Unseal (with subjoined declaration of counsel), filed December 

3, 2008 (CP 167-68), and in the Response of [Nonparty] Todd 

Bennett to Motion to Intervene, filed November 25, 2008 (CP 145-

48), and are summarized here. 

Respondents are certified public accountants who provide 

tax preparation services. (CP 135) After filing this action, plaintiffs 

served discovery requests for production of Smith Bunday's 

documents for several of its tax clients who were not parties to the 

case, including but not limited to the limited liability company 
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Heritage Corporate Center, LLC ("HCC"). 'd. Further, all 

members except one of that LLC (plaintiff Horrobin) were not 

parties to this case. 'd. Smith Bunday's tax workpapers disclosed 

tax-related information regarding the LLC itself and all its individual 

members (such as the managing member, Todd Bennett), again, 

none of whom were parties to this case except one individual 

member, plaintiff Horrobin. 'd. 

As tax preparers, respondents are expressly prohibited by 

Internal Revenue Code sections 6713 and 7216 and their 

supporting regulations from disclosing tax-related information 

without written consent (in a prescribed form) from the taxpayers 

whose information is sought or a court order authorizing the 

requested disclosures. See 26 U.S.C. §§ 6713 & 7216,26 C.F.R. 

§ 301.7216. No such written consent was provided by nonparties 

Todd Bennett, HCC and the other members of HCC or by any 

other nonparty tax clients of Smith Bunday. (CP 135)1 As such, 

1 The trial court record shows that Smith Bunday repeatedly told the trial 
court and plaintiffs' counsel that they were mere stakeholders of documents 
containing confidential and personal financial information relating or referring to 
federal income tax returns and were therefore prohibited by the Internal 
Revenue Code from disclosing such documents without first receiving written 
consent from all taxpayers whose information was sought or a court order 
authorizing the requested disclosures. See, e.g., Defendants' Opposition to 
Plaintiffs' Motion to Compel Discovery, filed February 5, 2008, at 2 & 9-10 
(Docket #25; Supp. CP 324 & 331-32); Defendants' Response to Plaintiff's Motion 
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respondents were required by these federal laws to object to the 

requested discovery and they did so in written responses to them 

after having discussed such objections with plaintiffs' counsel in a 

November 26, 2007 discovery conference. Id. See also 

Defendants' Opposition to Plaintiffs' Motion to Compel Discovery, 

filed February 5,2008, at 5-7 (Docket #25; Supp. CP 327-29). 

To address the confidentiality objection and, at the same 

time, to expedite discovery, Smith Bunday agreed to plaintiffs' 

proposed protective order, which was prepared by plaintiffs' 

counsel, and on December 11, 2007, that order was entered so 

that confidential tax-related and other personal financial 

information of both parties and nonparty witnesses could be 

produced in discovery in this case. (CP 1-5 & 135) That order 

permitted the parties to designate as "confidential" any documents 

produced that contain "confidential ... financial information ... or 

other sensitive information of a non-public nature" and expressly 

to Remove Documents from the Protective Order, filed November 4, 2008, at 
2-3 (Docket #146; Supp. CP 351-52); Defendants' Response to Nonparty Ed 
Clark's Motion to Intervene, filed November 25, 2008, at 2 (CP 135); 
Defendants' Response to Nonparty Ed Clark's Motion to Unseal Court Records, 
filed December 3, 2008, at 1-3 (CP 166-68). Nonparty Todd Bennett 
underscored this issue with his own filings in which he expressly asked the trial 
court to consider the detrimental impact on non parties of disclosing their 
confidential financial and tax information in the public record without sealing or 
redaction. (See, e.g., CP 145-48) 
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provided that "confidential documents and all information 

contained therein" shall be used "solely for the prosecution and/or 

defenses of this action, and shall not be further disseminated." 

(CP 2-3) (emphasis added) The protective order also did not 

permit use of "confidential" documents and information in this 

action "unless the document, or the portion of the court paper 

where the document is revealed, is appropriately marked and 

separately filed under seaL" (CP 3) (emphasis added) 

The confidentiality of tax-related documents and personal 

financial information was an issue brought before the trial court 

early in the proceedings. Specifically, when plaintiffs filed a motion 

to compel in an effort to obtain such confidential documents from 

Smith Bunday, nonparty Todd Bennett filed and was granted a 

motion for an order that allowed him (through counsel) to 

participate "in the oral argument and discovery proceedings in this 

matter related to his personal and business financial records." 

Order Granting Motion to Participate in Oral Argument Regarding 

Plaintiff's Motion to Compel, filed March 18, 2008 (Docket #48, 

Supp. CP 348). This early order was a clear recognition by the 

trial court that important privacy interests of nonparties were at 

stake in the discovery and motion practice in the case for which 
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the court would have to weigh the competing interests of "privacy 

vs. access" in deciding what documents and information were 

discoverable and/or in the public record, just as it later did in 

deciding what records to seal. See a/so note 1, supra. 

On August 1, 2008, the trial court dismissed with prejudice 

all of plaintiff Rondi Bennett's (and some of plaintiff Horrobin's) 

claims in response to Smith Bunday's motion for judgment on the 

pleadings. Order, dated August 1,2008 (CP 243-44). As reflected 

in the trial court's docket, Smith Bunday then moved on October 7, 

2008 to dismiss all plaintiff Horrobin's remaining claims on 

summary judgment. 

On October 28, 2008, plaintiff Horrobin identified Ed Clark 

as an expert witness in this action in his primary witness disclosure 

served on respondents. (CP 136) Under the express terms of the 

protective order, an expert witness, including Clark, was required 

to read that order and agree "in writing to be bound by its terms" 

before plaintiffs' counsel disclosed to him documents produced in 

discovery and designated by Smith Bunday as "confidential." 

(CP 3) 

On October 29, 2008, plaintiff Horrobin filed a motion for an 

order to remove certain documents from the protective order so 
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they could be attached to the declaration of plaintiffs' expert 

witness Clark to be filed in response to Smith Bunday's pending 

summary judgment motion. See Plaintiff's Motion to Remove 

Documents from the Protective Order, filed October 29, 2008 (CP 

56-76). Respondents opposed that motion. (Docket #146; Supp. 

CP 350-60) The trial court subsequently entered an order 

deferring a decision on that motion, stating that the motion would 

"be decided upon receipt of said documents," at which time the 

court would "review them first to make a determination" on the 

motion to remove them from the protective order. See Order, filed 

November 10, 2008 (CP 273-74). 

At 10:47 a.m. on November 14, 2008 and before the 

deadline for plaintiff Horrobin to file his opposition papers to Smith 

Bunday's summary judgment motion, counsel for nonparty Todd 

Bennett sent an email to plaintiffs' counsel, copied to Smith 

Bunday's counsel, which "confirm[ed]" acceptance by "both Smith 

Bunday and Todd Bennett" of plaintiff Horrobin's earlier "offer" to 

resolve his remaining claims in the case as well as threatened 

claims against nonparty Todd Bennett and attaching a "CR 2A 

agreement that reflects" the terms of the agreement, including that 

Smith Bunday agreed to strike its pending summary judgment 
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motion. (CP 136-37) Plaintiffs' counsel did not respond until 2:02 

p.m., at which point he requested a new term but stated: "If you 

make that change, I think we are good to go." (CP 137) 

Plaintiffs' counsel signed and sent defense counsel the 

CR 2A agreement at 4:00 p.m., which incorporated the new term 

with Smith Sunday's and nonparty Todd Sennett's consent. Id. At 

4:09 p.m., plaintiffs' counsel advised Smith Sunday's counsel and 

counsel for nonparty Todd Sennett for the first time that 

"[u]nfortunately, I have to run and am not able to wait to see if the 

CR 2A Agreement gets signed by everyone prior to filing 

Mr. Horrobin's response to Smith Sunday's sj motion." Id. The 

trial court file shows that plaintiff Horrobin's brief and Clark's 

supporting declaration were first filed nearly an hour before this 

message at 3:18 p.m., at which pOint Smith Sunday had not been 

served or notified of the filing. Id. At 4:17 and 4:26 p.m., 

respectively, counsel for nonparty Todd Sennett and Smith Sunday 

signed and sent the CR 2A agreement to plaintiffs' counsel. Id.2 

2 At an unknown time on November 14, 2008, this Court may take 
judicial notice that Clark also moved to amend his complaint in one of three 
actions he then had pending against the Washington State Board of 
Accountancy in Thurston County (Thurston County Superior Court nos .. 08-2-
00890-5, 08-2-02136-7, and 08-2-02649-1), relating to that Board's prior 
disciplinary proceeding against Clark. (CP 137) This Court may also take 
judicial notice that, on November 24, 2008, Clark filed yet another lawsuit 
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The pleadings filed by plaintiff Horrobin on Friday, 

November 14, included his brief and the declaration of plaintiff's 

expert witness Clark in opposition to Smith Sunday's summary 

judgment motion. (CP 295-315, 204-26 & 316-22) Clark's 

declaration consists primarily of his opinion, which was largely 

based on his review of confidential documents produced by Smith 

Sunday in this action and on the declarations of 

defendant/respondent Sharon Robertson and nonparty witness 

Todd Sennett filed in support of Smith Sunday's summary 

judgment motion. Neither defendant/respondent Robertson nor 

nonparty Todd Sennett was deposed in this case nor did plaintiffs 

ever seek such depositions, or, in fact, any other deposition in the 

13 months after they filed this action. (CP 139) 

As required by the CR 2A agreement, Smith Sunday told 

the trial court on Monday, November 17, that the action was 

resolved by agreement and that, under that agreement, the trial 

court could remove Smith Sunday's summary judgment motion 

from its calendar. (CP 137) The same day, Smith Sunday's 

relating to the Board's disciplinary action against him, this time in King County 
Superior Court (cause no. 08-2-40644-0). The King County court records show 
that Clark's complaint was filed by the same attorneys who represented plaintiffs 
in the present case and who had employed Clark as their expert witness in the 
trial court action underlying the present appeal. 
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counsel and counsel for nonparty Todd Bennett told plaintiffs' 

counsel that portions of some of the documents filed by plaintiff 

Horrobin on Friday, November 14 should have been filed under 

seal because of the protective order and/or should be redacted 

because there was not a good faith basis in the factual record for 

certain arguments in them. Id. 

Specifically, Smith Bunday objected to 2 sentences in 

plaintiff Horrobin's brief because, in the absence of any testimony 

authenticating the author of certain documents attached as 

exhibits to Clark's declaration, respondents did not believe there 

was factual support in the record for those 2 sentences. (CP 168-

69) Also, since Clark's declaration was based solely on his view of 

carefully selected portions of only some of the confidential 

discovery documents produced by Smith Bunday, without any 

testimony from the authors or even recipients of those documents 

as to the facts and circumstances of their creation, use or purpose, 

respondents did not believe there was factual support for many of 

Clark's subjective (and self-serving) opinions in his declaration. 

(CP 139) 

More importantly, Smith Bunday and nonparty Todd Bennett 

both objected to disclosures within plaintiff Horrobin's brief and 
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Clark's declaration "revealing" the content of documents marked 

"confidential" in violation of the express terms of the protective 

order. (CP 137 & 227-30)3 Smith Bunday and nonparty Todd 

Bennett also objected then to the copies of several confidential 

documents attached as exhibits to Clark's declaration because 

they had been altered by the addition of post-production, 

handwritten notes (presumably by Clark), which would make the 

documents misleading to the trial court in their altered form. (See, 

e.g., CP 204-26 (Exhibit 1); see also CP 147 & 169) 

After several conversations on all these objections, plaintiffs 

and Smith Bunday stipulated on November 24, 2008 to a proposed 

order requiring the clerk of the court to replace plaintiff Horrobin's 

brief and Clark's declaration in response to Smith Bunday's 

summary judgment motion (both first filed November 14, 2008) 

with redacted versions of those documents, while requiring those 

exhibits to Clark's declaration that consisted of copies of Smith 

Bunday's "confidential" discovery documents to remain under seal. 

(CP 138 & 227-30) 

3 As of November 17, Smith Sunday's and Todd Sennett's counsel 
believed the exhibits to Clark's declaration had been filed under seal because 
they were then told by plaintiffs' counsel that all exhibits to Clark's declaration 
were filed under seal and they did not, as a result, raise any objection then to 
their filing. (See CP 231-32) 
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Because plaintiff Horrobin and Smith Bunday resolved this 

action on November 14, 2008 as reflected in their CR 2A 

agreement, Smith Bunday's summary judgment motion was never 

heard and the trial court never considered papers filed by the 

parties in support of and opposition to that motion, including 

plaintiff Horrobin's opposition brief and the declaration of plaintiff's 

expert witness Clark first filed late in the day on November 14 

(after Smith Bunday believed the action had been resolved by the 

parties' earlier oral and written communications that same day). 

Further, since the court never considered Smith Bunday's 

summary judgment motion, it also never considered the papers 

filed in support or in opposition to plaintiff Horrobin's motion to 

remove that it had earlier deferred until "receipt of said documents" 

(i.e., until after plaintiff Horrobin actually filed his papers in 

opposition to Smith Bunday's summary judgment motion (and 

Smith Bunday filed reply papers) and the trial court read all the 

parties' papers to decide the motion). (CP 274) See a/so 

discussion at 21-22, infra. 

Despite the CR 2A agreement resolving the actual case as 

well as striking Smith Bunday's pending summary judgment 

motion, plaintiffs' expert witness Clark then moved to intervene 
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and unseal the documents he thought had been filed under seal on 

November 14, 2008 by plaintiff Horrobin (his employer). Smith 

Bunday as well as nonparty Todd Bennett opposed the requested 

unsealing for the same reasons they had requested redactions in 

plaintiff Horrobin's brief and Clark's declaration in support. (CP 

138-43, 145-48 & 168-72) In response, the trial court entered the 

appealed order which, among other things, noted that "none of the 

contested documents related to defendant and nonparties['] 

income tax information were in fact filed under seal by plaintiffs." 

(CP 231) As a result and after stating its findings of fact and 

conclusions of law, the trial court then ordered that the original 

brief and Clark declaration filed on November 14, 2008 be sealed 

and that, "[b]y prior stipulation," redacted versions of those 

documents would "remain in the record" for access by the public. 

(CP 233) 

On February 2, 2009, a Stipulation and Order of Dismissal 

with Prejudice was filed in the trial court action, terminating all 

remaining claims asserted by plaintiff Horrobin against Smith 

Bunday. (See CP 246-47) 
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IV. STANDARD OF REVIEW 

On appeal, review to determine the applicable standard to 

be used by a trial court for sealing or unsealing records is de novo. 

In re Marriage of R.E., 144 Wn. App. 393, 399 & n. 9, 183 P.3d 

339 (2008). However, if the trial court applied the correct 

standard, then appellate review of the trial court's "decision to seal 

or unseal records [is] for abuse of discretion." Id. The trial court 

here applied the correct standard for sealing/unsealing records, so 

review of the appealed order is only for abuse of discretion. 

V. ARGUMENT & AUTHORITY 

The gist of intervenor Clark's argument is that the trial court 

purportedly "failed to apply the correct standard in deciding to keep 

the records sealed" and "failed to perform the required analysis 

necessary to justify overriding the public's right of access to court 

records." Appellant's Br at 13. 

Clark acknowledges that the standard set forth in "Ishikawa 

is the proper standard for determining whether documents should 

be sealed or unsealed." Appellant's Br at 30, citing Seattle Times 

Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982). In the 

appealed order, the trial court expressly referred to the "factors" 

set forth in the Rufer case that a court should "follow" in deciding 
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whether documents should be sealed. (CP 233, citing Rufer v. 

Abbott Laboratories, 154 Wn.2d 530, 114 P .3d 1182 (2005)) The 

"factors" that the Washington Supreme Court "follow[ed]" in Rufer 

were the same as the standard it applied in Ishikawa, specifically: 

We hold that any records that were filed with 
the court in anticipation of a court decision 
(dispositive or not) should be sealed or continue to 
be sealed only when the court determines -
pursuant to Ishikawa - that there is a compelling 
interest which overrides the public's right to the open 
administration of justice. We are merely articulating 
the standard a trial court should use when confronted 
with a motion to seal records. It is within the trial 
court's discretion to apply that standard and 
determine if the interests asserted by the party 
wishing to seal records are compelling enough to 
override the presumption of openness. . .. [T]his 
analysis must be done on a case-by-case basis. 

154 Wn.2d at 549-50 (emphasis added). Thus, the trial court 

applied the correct standard - the Ishikawa/Rufer standard - for 

sealing or unsealing records. See also State v. Waldon, 148 Wn. 

App. 952, 965, 202 P.3d 325 (2009) ("The constitutional standard 

for restricting access to court proceedings and records is 

articulated in Ishikawa and its progeny"). 

Applying the correct (lshikawa/Rufery standard, the trial 

court was then permitted to exercise its discretion to decide 

whether to unseal records as requested by Clark. See In re 
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Marriage of R.E., 144 Wn. App. at 399 & n. 9. Before reaching 

that decision, the trial court found as a matter of fact that it "did not 

review or consider the summary judgment papers or supporting 

documents involved [and] made no decision based upon" those 

documents, noting that "the parties settled the very day of the filing 

of the documents seeking to be unsealed." (CP 232) 

In light of those facts, the trial court then properly exercised 

its discretion and held as a matter of law that ''there is no public 

interest involved where this Court has made no decision and has 

never even considered the documents" filed under seal (CP 233), 

citing Rufer in which the Washington Supreme Court ruled: 

We have already held that article I, section 10 is not 
relevant to documents that do not become part of the 
court's decision making process. . .. As long as the 
opposing party has a valid interest in keeping the 
information confidential, there is very little, if any, 
interest of the public or the moving party to balance 
against that asserted interest. 

Rufer, 154 Wn.2d at 548 (Citation omitted). 

In reaching this decision, the trial court reasoned that, as 

the Washington Supreme Court acknowledged in Rufer, the 

Washington constitution '''does not speak' to the disclosure of 

information surfaCing during pretrial discovery that does not 

otherwise come before the court because it 'does not become part 
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of the court's decision-making process.'" (CP 232-33, quoting 

Rufer, 154 Wn.2d at 541, quoting Dreiling v. Jain, 151 Wn.2d 900, 

909-10, 93 P.3d 861 (2004)) The trial court further noted: "The 

documents sealed here involve income tax information of persons 

and corporations [and] are of a sensitive nature and might be 

sealed in any case." (CP 232-33) 

However, the trial court expressly declined to reach that 

issue, which is therefore not before this Court on appeal. Clark's 

discussion of the Internal Revenue Code and some of its 

supporting regulations is not only misguided then but also not 

relevant to the merits of his appeal and should be disregarded by 

this Court. See, e.g., Appellant's Br at 38-41.4 In short, the trial 

court applied the correct standard under Ishikawa/Rufer and then 

properly exercised its discretion in reaching its decision that the 

4 And, at various points, Clark's irrelevant argument misstates the 
record in any event. For example, Clark states that "one of the records is an 
email between Smith Bunday and Todd Bennett that is completely out of the 
purview of the federal tax regulations." Appellant's Br at 41. That is not correct. 
Exhibit 1 to Clark's declaration is an email between Smith Bunday and Todd 
Bennett that expressly refers to the federal income tax returns of two non parties 
and some of the specific content of those returns. (CP 204-26, Exh 1) Exhibit 3 
to Clark's declaration is another email between Smith Bunday and Todd Bennett 
that expressly refers to federal income tax issues relating to the tax returns of at 
least five nonparties. Id., Exh 3. 
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records at issue should remain sealed, providing citation to 

applicable case law supporting its decision. 

Although the appealed order does not discuss each and 

every factor in the Ishikawa test for sealing/unsealing documents, 

all those factors had been extensively briefed by the parties before 

the trial court reached its decision. See, e.g., Defendants' 

Response to Nonparty Ed Clark's Motion to Intervene, filed 

November 25, 2008 (CP 140-43, specifically discussion at 7 (CP 

140) re sections 6713 and 7216 of the Internal Revenue Code and 

the U.S. Constitution giving taxpayers a right of privacy "so they 

may expect their federal income tax information to be treated in a 

confidential manner and not simply filed in open court"); 

Defendants' Response to Nonparty Ed Clark's Motion to Unseal, 

filed December 3, 2008 (CP 169-72, specifically discussion at 5 

(CP 170) stating: "In contrast to Clark's unarticulated 'public' need, 

the individual 'need' of non parties for privacy and sealing the 

record is specifically articulated in the Internal Revenue Code, 

which gives all taxpayers a right of privacy .... "). See also 

Response of [Nonparty] Todd Bennett to Motion to Intervene, filed 

November 25, 2008 (CP 145-48); (Nonparty) Bennett's Response 
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to Mr. Clarke's [sic] Motion to Unseal, filed December 15, 2008 

(CP 187-88) and discussion at 4-7, supra. 

It is apparent on the face of the appealed order that the trial 

court saw no need to discuss each and every requirement of the 

Ishikawa test since the key requirement (public interest) for 

unsealing had not been met. In this sense, Judge Rogers' 

reasoning closely tracks the expressly approved trial court 

procedure affirmed in Rufer. There, the Washington Supreme 

Court observed in 2005 that "the trial court did not specifically 

apply the Ishikawa analysis" in that case but "it effectively did so by 

allowing all parties to assert their respective interests, weighing 

those interests, and applying the compelling interest standard in 

making its determination. It appears from the record that both 

parties were given ample opportunity to assert their positions to 

the trial court regarding whether or not records should be sealed 

following triaL" Rufer, 154 Wn.2d at 551. In any event, the actual 

1982 Ishikawa test only expressly requires the court to specifically 

articulate the 4th factor (court must weigh competing interests of 

proponent of sealing vs. public), which is precisely what the trial 

court did here. See Ishikawa, 97 Wn.2d at 38 (the trial court's 
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consideration "of these issues [referring only to 4th factor] should 

be articulated in its findings and conclusions .... ") 

Despite its excessive verbiage, there is nothing in Clark's 

brief to show that the trial court abused its discretion in issuing the 

appealed order.5 For example, Clark's reliance on Treseler for the 

proposition that documents filed with but not considered by the trial 

court should not be sealed is misplaced. See Appellant's Br at 14-

15, citing In the Marriage of Treseler & Treadwell, 145 Wn. App. 

278, 187 P .3d 773 (2008). Treseler is distinguishable because, in 

Treseler, the trial court did consider some of the documents at 

issue, making the situation there quite different than the situation in 

the present case. Id. at 285. 

Clark then tries to argue that the trial court, in the appealed 

order, "fail[ed] to explain why it allowed sealing of records filed and 

reviewed by the court in connection with [plaintiff Horrobin's] 

5 [Footnote deleted] 
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Motion to Remove" Documents from the Protective Order. 

Appellant's Br at 33 (emphasis added). But Clark is incorrect in 

stating that the trial court "reviewed" the contested documents in 

response to the motion to remove. Plaintiff Horrobin's motion to 

remove was brought because, as part of his opposition to Smith 

Bunday's then pending summary judgment motion, he purportedly 

wanted to file without seal certain documents he had obtained in 

discovery that were marked "confidential." However, by December 

5, the trial court had already explained in its November 10, 2008 

Order Deferring Plaintiffs' Motion to Remove Specific Documents 

from the Protective Order (CP 273-74) that it would wait to decide 

that motion until after it had "receipt of said documents" actually 

filed by plaintiff Horrobin in opposition to the summary judgment 

motion. (CP 274) Only then would the court "review them" to 

"make a determination" on sealing. Id. Since the summary 

judgment motion was never heard (and Smith Bunday did not even 

file reply papers), the trial court confirmed in the appealed order 

that it "did not review or consider the summary judgment papers or 

supporting documents involved" (CP 232), which would include 

those referenced and attached to plaintiff Horrobin's earlier motion 
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to remove. Clark's argument to the contrary ignores the clear trial 

court record.6 

Clark further argues that GR 15 required a motion on 

sealing, but the trial court did, in fact, hear (and decide) Clark's 

motion to unseal, which addressed the very issues that Clark now 

seems to suggest were not properly heard. Compare Appellant Br 

at 23-24 with CP 170, specifically stating, "In contrast to Clark's 

unarticulated 'public' need, the individual 'need' of non parties for 

privacy and sealing the record is specifically articulated in the 

Internal Revenue Code, which gives all taxpayers a right of privacy 

.... " In any event, GR 15 does not require a party to move to seal 

records and states only that "any party may request a hearing to 

seal or redact the court records" (emphasis added). Similarly, 

KCLGR 15 indicates which judges shall hear motions to seal or 

redact that are presented "in accordance with GR 15" but does not 

require a party to file such a motion. Even Clark admits that a 

"hearing [on a motion to seal] may not be required to be in person," 

6 Clark is also incorrect in stating that "[t]he parties here were allowed to 
file [the contested] records under seal merely because of a 'confidential' stamp 
on the documents and not after a motion and hearing." Appellant's Br at 33. 
The record shows that the court clerk sealed the contested documents only after 
the trial court issued the appealed order, which was fully briefed by the parties 
and by intervenor Clark himself. See discussion at 14, supra. 
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which at minimum is a concession that oral argument is not 

required on a motion to seal. Appellant's Br at 23. 

Clark then argues that "the trial court must consider 

redaction when deciding to seal or unseal - there is no indication 

this was done here." (Id. at 27) That is not correct. The trial court 

expressly stated in the appealed order that it "reviewed all 

pleadings in the matter," including the parties' stipulated order on 

redaction (including sealing some but not all exhibits) of the two 

pleadings at issue (plaintiff Horrobin's brief opposing summary 

judgment and Clark's declaration in support) and then ordered that 

those two documents "will remain in the record with certain 

redactions." (CP 231 & 233) (emphasis added) Further, the 

redacted versions, which the trial court plainly saw (as opposed to 

the sealed documents, including exhibits, that the court said it 

never reviewed) before it ordered their filing, speak for themselves 

and show that the overwhelming majority of the content of the two 

pleadings (including many unsealed exhibits to Clark's declaration) 

is publicly accessible. (See, e.g., CP 248-56) 

Clark further argues that the appealed order violates 

KCLGR 15(b) because "the Order caption does not mention 

sealing or redaction other than in the 'Clerk's Action Required' 
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section." Appellant's Br at 29. However, that local rule only 

requires that the order be "clearly captioned" as an order to 

"destroy, redact or seal all or part of a court record." KCLGR 

15(b}. The appealed order is captioned "Order Granting on Motion 

to Intervene and Denying on Motion to Unseal/Clerk's Action 

Required on Sealing Docket Nos. 153, 154, 159." (CP 231) An 

order "denying on motion to unseal" is, on its face, an order to 

seal. And there is nothing in KCLGR 15(b} that disallows as part 

of an order's caption the "clerk's action" language. The caption of 

the appealed order is crystal clear that it is an order sealing three 

specific documents identified on the trial court's docket as nos. 

153, 154 and 159. As such, the caption does not violate KCLGR 

15(b}. 

Clark finally argues that the appealed order is "overbroad in 

that there appears to be no set time limit, and the records are still 

sealed after the conclusion of the underlying case." Appellant's Br 

at 38. The trial court did not state a "set time limit" for the sealing 

because the appealed order was ordered at the conclusion of the 

case and only after the parties had signed a CR 2A agreement that 

ultimately ended the litigation between them. Thus, when the trial 

court entered the appealed order, it was obviously ruling that 
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certain records be sealed permanently because (as the court 

stated) it never considered the sealed records in its decision­

making process since Smith Sunday's summary judgment motion 

was never heard. Those facts will not change at some future date 

so there was no reason for the trial court to set an "expiration date" 

for the sealing order. 

In reality, Clark's arguments are a transparently self-serving 

tempest in a teapot. The record shows that Clark was hired by 

plaintiffs as their expert witness and, in that capacity, was required 

to read and agree in writing to be bound by the protective order 

previously entered in this case, which required the parties to file 

under seal documents designated as "confidential." (CP 1-5) 

Clark then prepared a declaration for his employer's (plaintiff 

Horrobin's) use in opposing Smith Sunday's summary judgment 

motion. (CP 204-26) Clark obviously had access to all the 

documents and information in his own declaration and its exhibits 

since he signed that declaration under penalty of perjury. Id. It 

seems fair to presume that Clark also had access to the 

information disclosed in plaintiff Horrobin's brief in opposition to 

Smith Sunday's summary judgment motion, since his employer 

(plaintiff Horrobin) prepared it based to great extent on the content 
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of Clark's own declaration. Therefore it strains credulity to believe 

that Clark needs a trial court order or even this Court's order so 

that he can gain access to the documents and information he 

wants unsealed. He has already had access and his arguments 

are therefore moot. 

The situation the trial court faced here was unusual, to say 

the least. Clark's declaration and plaintiff Horrobin's brief in 

opposition to Smith Bunday's summary judgment motion were filed 

on the same day that plaintiff Horrobin earlier settled with Smith 

Bunday. (CP 232) Plaintiff Horrobin (Clark's employer) then 

agreed that limited portions of his agent Clark's declaration and 

certain of its attached exhibits as well as an extremely limited part 

of plaintiff's opposition brief would be redacted or filed under seal. 

(CP 227-30) However, Clark then made what the trial court 

described as the "unusual request to unseal documents he himself 

used as an expert, allegedly for use in his personal litigation" with 

the Washington State Board of Accountancy. (CP 232) See a/so 

note 2, supra. 

Given all these circumstances, the trial court did not abuse 

its discretion in issuing the appealed order requiring two 

documents (plaintiff Horrobin's brief and expert witness Clark's 
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declaration in opposition to Smith Bunday's summary judgment 

motion first filed on November 14, 2008 (apparently unsealed)) to 

be refiled under seal and redacted versions of those documents 

instead to be filed in the public record. Nor did it abuse its 

discretion to refuse to unseal copies of Smith Bunday's 

"confidential" documents attached as exhibits to Clark's 

declaration, which were copies produced in discovery under an 

agreed protective order (by which Clark was bound as plaintiffs' 

expert) and which copies the record shows included confidential 

tax return and other personal financial information regarding 

nonparty witnesses, including nonparty Todd Bennett, who 

intervened in the case as one of several affected taxpayers to file 

his objections to their disclosure. (Docket #48; Supp. CP 348) 

This is particularly true since, under Rufer·s standard for sealing 

documents never "part of the court's decision-making process," the 

trial court had "good cause" to leave confidential such highly 

personal financial information where there was no true "interest of 

the public" to balance against it. Rufer, 154 Wn.2d at 548. 

VI. ATTORNEYS' FEES AND COSTS 

Intervenor Clark's request for an award of attorneys' fees 

and costs should be denied, and Smith Bunday should be awarded 
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its fees under applicable law, including (if this Court deems 

appropriate) RAP 14.2, 14.3 and 18.1 and RCW 4.84.080. 

Clark should be denied fees and costs even if he is deemed 

the "prevailing party" on this appeal. The record shows that Clark 

was hired as plaintiffs' expert witness in the trial court proceeding. 

(CP 136) As plaintiffs' expert, he was required to read and agree 

in writing to be bound by the protective order entered in the trial 

court action. (CP 1-5) As such, Smith Sunday had a right to 

expect that Clark would obey the protective order and not seek to 

contravene it after the parties had settled. 

Further, Clark is a certified public accountant. (CP 204) It 

is therefore fair to presume that Clark is familiar with the Internal 

Revenue Code statutes and regulations that prohibit tax return 

preparers (like Smith Sunday) from disclosing tax-related 

information and documents without first receiving either written 

taxpayer consent or a court order authorizing such disclosure. 

See 26 U.S.C. §§ 6713 & 7216; 26 C.F.R. § 301.7216 (copies of 

which are attached hereto as Appendix A). This is especially true 

since Clark was hired by plaintiffs as an expert witness to opine on 

some of Smith Sunday's services as tax return preparers. (CP 136 

& 205) 
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Since Smith Sunday did not receive any such written 

consent or order (and Clark cannot point to any), respondents 

were required to take positions in the trial court action and now on 

appeal to protect the confidentiality of multiple nonparty taxpayers' 

tax-related documents and information. Accord Ameriquest 

Mortgage Co. v. State Attorney General, 148 Wn. App. 145, 156-

57, 199 P .3d 468 (2009) (despite Public Records Act request, 

"nonpublic personal information" of loan customers was required to 

"remain confidential" where nothing in the record indicated that all 

such customers had been "contacted [or] made aware of this tug of 

war over their confidential information"). Smith Sunday could not 

take an opposing position without violating the Internal Revenue 

Code and its supporting regulations. Therefore Smith Sunday 

should not be penalized for trying to uphold the federal law that 

governs the services of tax return preparers. 

Further, as plaintiffs' expert, Clark already had complete 

access to all the documents he now seeks to have unsealed. In 

fact, the trial court judge described Clark's "request to unseal 

documents he himself used as an expert" as "somewhat unusual." 

(CP 232) Smith Sunday should not be required to pay Clark's 
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attorneys' fees and costs to gain access to documents to which he 

already had access as plaintiffs' expert witness. 

VII. CONCLUSION 

For all the reasons discussed herein, Smith Bunday 

respectfully asks the Court to affirm the appealed order, dismiss 

intervenor Clark's appeal and award respondents their attorneys' 

fees and costs. 

DATED this 1 st day of June, 2009. 

EKLUND ROCKEY ST~ TTON 

Mary C. Eklund, WSBA 12416 
Barbara L. Schmidt. WSBA 20049 
Attorneys for Smith Bunday 

respondents 
521 Second Avenue West 
Seattle, WA 98119-3927 
(206 )223-1688 
(206)223-0946 fax 
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Appendix A 

26 U.S.C. § 6713 

26 U.S.C. § 7216 

26 CFR § 301.7216 

NOTE: Attached are copies of the above-referenced federal statutes and regulations that 
were in effect during the pendency of the trial court action underlying the present 
appeal. Although some changes were made in the referenced regulations effective 
January 1, 2009, those changes are not relevant to issues in the present appeal. 



US CODE: Title 26,6713. Disclosure or use of information by preparers of returns Page 1 of 1 

Search Law School Search Cornel! 

LII / Legal Information Institute 

U.S. Code collection 

TITLE 26 :> Subtitle F :> CHAPTER 68 :> Subchapter B :> PART I :> § 6713 

(a) Imposition of 
penalty 

§ 6713. Disclosure or use of information by 
preparers of returns 

If any person who is 
engaged in the business of preparing, or providing services in connection with the 
preparation of, returns of tax imposed by chapter 1, or any person who for 
compensation prepares any such return for any other person, and who-

(1) discloses any information furnished to him for, or in connection with, the 
preparation of any such return, or 

(2) uses any such information for any purpose other than to prepare, or assist in 
preparing, any such return, 

shall pay a penalty of $250 for each such disclosure or use, but the total amount :j 
imposed under this subsection on such a person for any calendar year shall not exceed .... 
$10,000. 

(b) Exceptions 

The rules of section 7216 (b) shall apply for purposes of this section. 

(c) Deficiency procedures not to apply 

Subchapter B of chapter 63 (relating to deficiency procedures for income, estate, gift, 
and certain excise taxes) shall not apply in respect of the assessment or collection of 
any penalty imposed by this section. 

UI has no control over and does not endorse any external 
Internet site that contains links to or references LlI. 

hup:/lww\.\ .Iaw .L:umc:IJ.edu/uscodeI26/6 713.hlml 



US CODE: Title 26.7216. Disclosure or use of information by preparers of returns Page 1 of 1 

Search Lavi School Search Corneil 

LII I Legal Information Institute 

u.s. Code collection 

TITLE 26 > Subtitle F > CHAPTER 7S > Subchapter A > PART I > § 7216 

§ 7216. Disclosure or use of information by 
preparers of returns 

(a) General rule 

Any person who is 
engaged in the business 

of preparing, or providing services in connection with the preparation of, returns of 
the tax imposed by chapter 1, or any person who for compensation prepares any 
such return for any other person, and who knowingly or recklessly-

(1) discloses any Information furnished to him fOf, or In connection with, the 
preparation of any such return, or 

(2) uses any such information for any purpose other than to prepare, or assist in 
preparing, any such return, 

shall be guilty of a misdemeanor, and, upon conviction thereof, shall be fined not more] ~ 
than $1,000, or Imprisoned not more than 1 year, or both, together with the costs of 
prosecution. 

(b) Exceptions 

(1) Disclosure 

Subsection (a) shall not apply to a disclosure of information if such disclosure is 
made-

CA) pursuant to any other provision of this title, or 

(B) pursuant to an order of a court. 

(2) Use 

Subsection (a) shall not apply to the use of information in the preparation of, or 
in connection with the preparation of, State and local tax returns and 
declarations of estimated tax of the person to whom the information relates. 

(3) Regulations 

Subsection (a) shall not apply to a disclosure or use of information which is 
permitted by regulations prescribed by the Secretary under this section. Such 
regulations shall permit (subject to such conditions as such regulations shall 
provide) the disclosure or use of information for quality or peer reviews. 

LII has no control over and does not endorse any external 
Internet site that contains links to or references LII. 

hrtp:!i\-VWW .law .comel f .eduJuscodel1617 216.hrmi 
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1th the offer, lIlcludlng all Install­
ents pa.ld on the offer, will be re­

f ded, without interest, after the con­
cl Ion of any reView sought by the 
t yer wi th Appeals. Refund Will not 
be r uired if the taxpayer has a&'reed 
in 'lIT iIll' that amounts tendered pur­
suant a the offer may be applied to 
the Ua lity for which the oCfer was 
submltt . 

(1) Stat te of ltmitations-(l) Suspen­
sion of the tatute o/limitations on collec­
tion. The s tute of I1mltatlons on col­
lection w1ll e suspended while levy Is 
prohibited der paraa'raph (g)(l) of 
this section. 

(2) Erten8to 
tions on asses t. For any offer to 
oompromise, t e IRS may require, 
where approprla ,the extension of the 
statute of 11m! tions on a.seeasment. 
However. In any ase where waiver of 
the run.n1ng of th statutory pertod of 
limitations on SBment Is so11&'ht. 
the taxpayer must be notified of the 
right to reCUse to e nd the period of 
llmltatlons or to 11m the extension to 
partioular issues or ticular periods 
of time. 

(j) ["$pectlon with re pect to accepted 
oilers to compromise. F prOV1&lons re­
lat1!1l' to the Inspection of returns a.nd 
accepted offers to oomp mise, see sec­
tion 6103(k)(1). 

(k) Effective date. This S 
to offers to compromise 
submitted on or after July 
[T.O. 9007. IfI P1I. 48029. July 
53879. Aug. 20. 2OOa) 

Crimes. Other Offense • and 
Forfeitures 

CRIMES 

GENERAL PROVISION;; 

§301.7207-1 Fraudulent returDS state· 
ments, or other dlX!umenc", \ 

Any person who wlllfully del1v~1'$ or 
dlscloS8S to any officer or emploiee of 
the Internal Revenue Service anyl list. 
return. account. IItatement. or ~her 
document. known by him co be rra du" 
1en~ or to be falSI! as to any mate tal 
matter. shall be fined not more t an 
$1.000. Ot· impnsoned not more tha 1 
~.t'a.l'. or both. Any perf'O!l required pUr" 
sua.nt to section 6047 (bl or lei or. sel;:· 

5U2 

26 CFR Ch. I (4-1-07 Edition) 

on 6104(d). to fUrnish information to 
y officer or employee of the Internal 

Re enue Service or any other person 
who willfully furnishes to such officer 
or e 10Yll8 of the Internal Revenll8 
Servic or such other person any infor­
mation own by him to be fraudulent 
or to be se as to any matertal matter 
shall be ed not more than $1,000. or 
imprlsone not more than 1 year. or 
both. 

1301.7209-1 Un 
ofstampa. 

(a) Any person- w 0 bUYs. sella, offers 
for sale, nees, trans ra, takes or a1ves 
In exoha.nge, or pi e8 or a1ves In 
pledge, except as a thorlzed In the 
Code or in regulatto made pursuant 
thereto, any stamp, oupon. tIcket, 
book, or other device pr crlbed by the 
Commissioner under the Code for the 
colleotion or pa.ymllnt of y tax im­
posed by the Code, shall, n oonvlc­
tion thereof. be fined not more than 
$1.000, or Imprisoned not m re than 6 
months, or both. 

(b) For uee or resale of un ed docll­
mentary stamps, see paragra. (c) of 
§43.6802-1 of this chapter (Docu entary 
Stamp Tax Regulations). 

Any officer or employee of the U ited 
States acti11&' in connection with any 
revenue law of the United States 
qulred to make a written report u 
the provisions of section 7214(&)(8) 5 
submit such report to the Com 
sloner, or to a regional commlssl0 r 
or dlstrict director. 

§ 301.7216-1 Penalty for dillClo.ure or 
use of tax return information. 

,a.) III general. Section 7216ial provides 
In effect that. except ;\5 provided In 
section i216(b), a.ny tax. return prepareI' 
(as described In pa.ragraph (b){2i of this 
section) who on oc after January 1. 
1972. discloses or uses any tax return 
information las described In paragraph 
(b)(3) of this section} other than for the 
spec1flc purpose of prepal'lng. assisting 
In pr9par!ng. :)1' obtaining or pro';ldlng 



Intemal Revenue Service, Treasury 

services in connect10n with the prepa.­
ra.tlon of, any tax return of the tax­
payer by or for whom the information 
was made available to a tax return pre­
parer. shall be !I'1lllty of a mis­
demeanor. a.nd, upon conviction thei'e­
of, shall be fined not more than 51.000. 
or Imprisoned not more than 1 year, or 
both, together with the costs of pros­
ecution. Pursuant to section 7216(b). 
the proVisions of section 7216(80) and 
thia paragraph do not apply to any d1s­
closure or use permitted under 
§301.7216-2 or §301.7216-3. 

(b) Definitions. For purposes only of 
section 7216 and §§ 301. 7216-1 throug-h 
301.7216-3-

(1) Tax return. The term "tax return" 
means any return (or amended return) 
of the income tax Imposed by chapter 1 
or 2 of the Code. or any declaration (or 
amended declaratiOn) of estimated tax 
made under section 6015. 

[; 

(2) Tax return preparer. (1) The term 
___ -II.. tax return preparer means any per-
-p" son-

(A) Who Is engaged in the business of 
preparing tax returns, 

(B) Who Is engaged in the business of 
providing auxiliary services in connec-
tion with the preparation of tax re­
turns. 

(C) Who Is remunerated for pre­
paring, or assisting In preparing, a tax 
return for any other person, or 

(D) Any individual who, as part of his 
duties or employment With any person 
described In (A). (B). or (C) of this sub­
division, performs services which assist 
in the preparation of, or assist In pro­
viding auxillary services in connection 
with the preparation of, a tax return 
For example, assume that a. bank is a 
tax return preparer within the meaning 
of (Aj of thIS subdivision and it em­
ploys one Indivldua.l to soliCit the nec­
essary tax return information for the 
preparation of a tax retllrn and another 
lr:ctlv::.1ual to pr~pare the return on r,he 
basis of the information that Is fur­
nlshell Cnder these circumstances. 
':;oth employees are tax return pl'e­
parers. Also. for example. a secretary 
so a ·,a.X return preparer who types or 
':Jtherwise works on returns prepared by 
the preparer Is a tax return prepareI' 

(lj) A person is engaged [n the bus!­
:1~8S of preparing tax returns as de­
~0t'1bcd 1!1 dubc1i1'/islOll d)u1.; of ~hls sub· 
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paragraph if. in the course of his busi­
ness. he holds himself out to taxpayers 
as a person who prepares tax returns. 
whether or not tax return preparation 
Is his sole business activity and wheth­
er or not he charges a fee for such aerv­
Ices. 

(111) A person is engaged In the busi­
ness of prOViding auxiliary services in 
connection With the preparation of tax 
returns as described in subdivision 
(I)(B) of th1s subparagraph If. in the 
course of his business. he holds himself 
out to tax return prepa.rers or to tax­
payers as a penon who performs such 
auxiliary services, whether or not pro­
viding such auxiliary services is his 
sole business activity and whether or 
not he charges a fee for such services. 
For example. a person part or all of 
whose business is to provide a comput­
erized tax return processing service 
based on tax return information fur­
nished by another person Is a tax re­
turn preparer. 

(iv) A tax return pre parer deSCribed 
In subd1vislon (i)(C) of this subpara­
graph Includes any person who-

(A) For remuneration but not in the 
coune of a business prepares a tax re­
turn for another person, or 

(B) For remuneration and on a casual 
basis helps a relative. friend, or other 
acquaintance to prepare the latter's 
tax return. 

(V) A person Is not a (;ax return pre­
pareI' merely because he leases office 
space to a tax return preparer, fur­
nishes credit to a taxpayer whose tax 
return Is prepared by a. tax return pre­
parer, or otherwise performs some serv­
Ice which only incldent,ally relates co 
the preparatiOn of ta.x returns. For ex­
ample, assume that a tax return pre­
parer contracts with a depa.rtment 
store for the rental of space In the 
store. and that the store auvertises 
that t,axpayers Who use the tax j'eturn 
preparation sen'ice mlt:,' charge the 
cost of having their tax return pre­
pared co theIr charge aceount with the 
department s~ore Under such cir­
cllffistances, the departmen t "tore is 
not a tax return preparer 

(3) Tar rett,r1! in/ormlUiO!l The term 
.. t·ax return ~ll[ormatilJn" means any 
information including but not liml:ed 
to a taxpa.yer's name, address, or Iden­
::iifying :lun1ber. whlen is fl.l~·r..ished in 
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any form or manner by a taxpayer for. 
or 1n connection with. the preparatIon 
of a. ta.X return of such tlLlCpayer. Infor­
mation furnished by a. taxpayer in­
cludes informa.tlon whioh i& furnIshed 
on behalf of the ta.xpa.yer by any per­
son; for example. any person required 
under sectIon 6012 to make a. return for 
suoh :aJ[pa.yer. Sllch a.s a gua.rdlan for a 
minor. by a duly author1zed agent for 
hIs princ1pal. by a fiducIary for an es­
ta te or trust. or by a receiver. trustee 
in bankruptcy. or assl.gnee for a cor­
poration. 
CT.D. '1'310. 38 FR 11538. Mar. 29. 19'74J 

-.-... r 1301.7216-2 Dl8closure or use without L formal CODHllt of tup!{er. .-
(a) Duc/olUTe pursuant to other provi­

siOM of Internal Revenue Code. The pro­
v1810na of section 7216(a) and §301.7216-
1 shall not a.pply to any disclosure of 
tax return informa.tion If such disclo­
sure 15 made pursuant to any other pro­
.. 1sion of the Code or the regulatIons 
thereunder. Thus. for example. the pro­
vtlliona of such sections do not apply to 
a disclosure pur8\la.nt to section 7269 to 
an officer or employee of the Internal 
Revenue Semce of Information con­
oern1Illr the estate of a decedent or a 
disclosure pursuant to sectIon 7602 to 
an offioer or employee of the Internal 
Revenlle Service of books. papers, 
records. or other data. which may be 
relevant to the 11a.b1l1ty of any person 
for the income ta.x. 

(b) mSC/OlUre or use of information in 
the case of related tarpallers. (1) A tax 
return preparer may use. in preparing a 
tax return of 8. second taxpayer, and 
may disclose to such second taxpayer 
In the form in which It appears on such 
return, any tax return information 
which the preparer obtamed from a 
first taxpayer iC-

(I) The second taxpayer is related to 
the first taxpayer within the meaning 
of subpa.ragraph 1,2' of ':.his pl!.ragraph 
'a). 

(ii) The ftrst taxpayer's tax Interest 
in such information is not adnrse to 
the second taxpayer's tax interest in 
suet mformatlon. a.nd 

(Uil Tte ftrst taxpayel' has not ex· 
pressly pr:Jhiblted such disclosure or 
use. 

.2' Fer Pt.:!'P'1FI'S of 5utparaiTaph 
·1 ,:!: e::r! !:hl~ pa!·,tg~"?.ph . a:. one :ax-

5[:·.; 
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payer Is related to a.nother taxPayer if 
chey have anyone of the Collowina" re­
lationships: hllSba.nd and wife, child 
and pa.rent. grandohild a.nd grand­
parent. partner and partnerShip. trust 
or estate and benefiCiary. trust or es­
tate and flducIa.ry. corporation and 
shareholder. or members of a. con­
trolled group of corporations as defined 
In section 1563. 

(3) See § 301. 7216-3(a)(3) for disclosure 
or Ilse of tax return information of the 
taxpayer in prepa.r1n&' the tax return 01 
a second ta.xpayer where the require­
ments of this pa.r~a.ph are not sa.tll­
ned. 

(c) Dlsclosurf! purlUant to an Qrder ~ 
court or a Federal or State agmCJI. e 
proViSiOns of seotton 7216(a.) a.nd 
1301.7216-1 do not apply to any dlsclo­
sllte of tax return information if such 
disclosure is made pursuant to a.nyone 
of the following documeo ts: 

(1) The order of a.nIt court of record • 
Federal. State, or Ioc • or 

(2) A su"'jjjj08na issUed by a gra.nd jury, 
Federal or State. or 

(3) An adml.n1atra.tlve order. demand. 
summons or subpoena which is Issued 
in the performanoe of its duties by-

(1) Any Federal agenoy. or 
(ii) A State agency. body, 01' commis­

Sion charged nnder the laws of the 
State or a poUtica.1 subdivision of the 
State with the licensing, registra.tlon. 
or relUla.tlon of ta.x return prepa.rers. 
Informa.tlon must be clearly identified 
in the document in order to be dis­
olosed under th18 pa.ragraph (c), 

(d) Disclosure for use in revenue inve#­
ngations or court proceedings. A tax re­
turn pre parer may disclose tax return 
information (1) to hts attorney, or to 
an employee of the Interna.l Revenue 
Service. for use in connection with an 
Investigation of such tax ret.lltn pre­
pareI' cor,ducted by the Internal Rev­
enue Service or (2) to h:s Mtorne),. or 
to any officer of a court. for use in con­
nection with proceedings involnng 
such taJ[ return pre parer bafore the 
court, or before any grand jury which 
may be con'/aned by elle coun. 

(el Certcl11 disclosure bli at!orndYs c,:d 
,",:~·a!lll!ants. The provisions of sect:on 
7Zi6«u H,;ld §3017216-1 do not f.pply to 
.-\.ny d1sclosilre of !'"·ax re~U!"1: tnforma­
::o!"~ perr;-~i :·r,~d ::::r this P;~!·.:ti!""a.ph • e; 
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(1) A cu return preparer who Is law­
fully engaged In the practice of law or 
accountancy and prepares a tax return 
for a tupayer may use the tax return 
information of the taxpayer, or dis­
close such information to another em· 
ployee or member of the preparer's law 
or accounting flrm who may use it, to 
render other legal or accounting serv­
Ices to or for such taxpayer. Thus, for 
example, a lawyer who prepares a tax 
return for a taxpayer may use the tu 
return Information of the taxpayer for. 
or In oonnectlon with. rendering legal 
services. such as estate planning or ad­
ministration. or preparation of trial 
briefs or trust instruments, for the tu· 
payer or the estate of the taxpayer; or 
if another member of the same firm 
renders the other lera! services for the 
taxpayer. the lawyer who prepared the 
tax return may disclose the tax return 
information to that other member for 
use 1n render1ng those serVioes for the 
taxpayer. In further illustration, a.n ac­
cOWltant who prepares a tax return for 
a taxpayer may use the tax return In­
formation, or disclose It to another 
member of the firm for use, for. or In 
connection with. the preparation of 
books of account. worktng papers. or 
accountill8' statements or reports to or 
for the taxpayer. Further, in the nor­
mal course of rendertng such legal or 
accountiOi services to or for the tax­
payer, the attorney or accountant 
may. with the express or implied con­
sent of the taxpayer, make such tax rs­
turn Information ava1lable to third 
parties. such as stockholders. manage­
ment. suppliers. or lenders. 

(2) A tax return preparer who iii law­
fully engaged In the practice of lawaI' 
accountancy and prepares a tax return 
for a taxpayer may (1) take such tax re­
ttlrn Information into account. and 
may act upon It. in the course of per­
forming legal or account.tng services 
for a. client other tha.n the taxpayer or 
Oil disclose such mformatlon to an­
other "mployee or member of the pre­
pa.rer·s law or accounting- firm to en­
able that other employee or member to 
take the Information into account, and 
act upon It, In the course of performing 
legal or accounting serV'lces for a client 
,Jtller than the taxpayer, when such in­
formation is or may be relevant to t.h!.' 
subject matter of s~ch legai or !te· 

§301.7216-2 

counting serv1ces for the other client 
and Ita consideration by those per­
form~ the services Is necessary for 
the proper performance by them of 
such services. In no event. however. 
ma.y such tax return Information be 
disclosed to a person who Is not an em­
ployee or member of the law or a.c­
counting firm unless such disclosure Is 
exempt from the a.pplication of section 
7216(a) and §301.7216-1 by reason of an­
other prov1alon. other than this para­
gra.ph. of 1301.7216-2 or 5301.7216-3. 

(3) The application of this paragraph 
mal" be 1llustrated by the followtng ex­
amples: 

Example 1. A. a member of an a.ccountlna 
nrm. randers an op1n1on on a financial atate· 
ment of M Corporation that Is part oC a rea-­
tstratton statement nIad with the SecW'1tles 
and Exchall8'e Oommil!Slon, Atter the tllill8' 
at such re,1stratlon statement. but before Its 
effective date, B. a member of the same &C­
counttna firm, prepares a.n income tax return 
tor N Corporation. In the course of prepartna 
such Income tax return, B dlllcovers that N 
does bUSiness with M and conailldes that In­
formation he Is ,Iven by N should be comld· 
erad by A to determine whetller the financial 
statement reportacl on by A contaiDa an un­
true statement of material fact or omitted 
to state .. material fact req111red to keep the 
statement from being mlsleadlll8'. B discloses 
to A tlIe tall: return Information of N for this 
purpose ..... determlnes that there Is an omis­
sion of material fa.ct and tha.t an a.mended 
statement should be rued. A so advises M 
and the Securities and Exchange Comnus· 
sion. A expla1ll8 that the omllislon wa.s re­
.ealed 8JI a result of confidentlallnforma.t1on 
which came to A's attention after the state· 
ment was filed. but A does Dot disclose the 
Identity of the taxpayer or the tax return In· 
formation tUiel!. Section 7216(a) and 
1301 731&-1 do not a.pply to the foregoing dls­
closure of N's tax return information by B to 
A and tb.e use of such lnformatlon by A In 
advising M and the Securities and Exchange 
CommiSSion of the necess,ty for fll1ng an 
ameDded statement. SecUen nl6ia) aad 
1301.721&-1 .... ould apply to a Jisclosure of N's 
"1\'; ret.t:rn lnfIJrmat1or. to M 1J1' ~!J ~h!! Ser..:u~ 
rltles and Exchange CommiSSion '.InleS!! such 
,1lscloslIre IS exempt from the ilppllcatlon of 
~actlon 7216 (al and §301.721&-1 hy I'eason of 
another prOVisIon of ;It~er § :1U1.i21&·,2 or 
§ 301.721&-·3 

Ezcunple !, ..... a member of an ac.::ount!ng 
firm. ;5 conducting an audl~ of M Corpol-a. 
coon, and B. iI. mrmller Of elle same acccunt· 
ir .. g firm. pr~pares aD lncome tax !·etu.rn fo!" 
D. "I! otticar of M fr. rile co,,:'se ~f prepar!ntT 
.~a..;h t"11tu::r... H ~i;:a.ln:: :nfa:"m;\tion from D 
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IndleatlD&' that D. pursuant to an arrange­
ment with .. supplier dolnlr business with M. 
has been recelv11l1' from the ~uppl1er ... per­
centail8 of the lLIllounta which the supplier 
invoices to M. B disciosell thls l.IIlorma.tlon 
to A who. actin, uPOn It. search .. in the 
course of the audit Cor Indications of sucll .. 
kickbaCk SCheme. AS a. result, A dJscovere in­
formation from a.udlt sourCM which also. but 
independently. Indlca.tea the existence oC 
such a scheme. Wlchout revea1lnl' the tax re­
turn inCorma.tlon A has received from B. A 
brllll's to the attention of omeara of M tbe 
audJt information indicat1nr the emtance of 
the kickback scheme. Section 7216(&) and 
f 301.7216-1 do not Ilpply to tile fore,olnlr dJs­
closure of D's tax return information by B to 
A. the llBe by A ot suoh informatlon In the 
course ot tile a.udit. IUld tbe dlSelo8111'e by A 
to M of the audit Information indica.tlnlr the 
existence oC the kickback scheme. See also 
§301.7216-2(j). Section 7216(a) and 1301.'72l6-1 
would a.pply to a disclosure to M. or to any 
otller person not an employe. or member of 
the a.ccoant1ng firm, of D's ta.lt return Infor· 
matlon furnIShed to B. 

(f) CorporattJ fiduciaries. A trust com­
pany, trust department of a bank, or 
other corporate fiduciarY which pre­
pares a. tax return for a taxpayer to or 
for whom it rendel'S fiduciary. invest­
ment. or other custodial or manage­
ment services may (1) disclose or use 
the tax return Information of such tax­
payer 1n the ordlnElory course of ren­
dering such Ben"1ces to or for the tax­
payer or (2). with the express or im­
plied consent of the taxpayer. make 
such Information a.vailable to the tax­
payer's a.ttorney, accountant. or in­
vestment advisor. 

(g) Disclosure to tiUpaller'$ fiductaT'/l. If 
after furnishing tax return information 
to a tax return preparer the taxpa.yer 
dtes or becomes Incompetent. insol­
vent. or bankrupt, or hIs assets are 
placed in conservatorship or receiver­
ship, the tax return preparer may dis­
close such informa.tion to the duly ap­
pointed fiduciary of the taxpayer or his 
!!state. or to che duly a.uthorlzed al!(ent 
of such fidUCiary 

!hl [)ud(}.~ure by lar rp.lunt preparer to 
leu recurn processor. A tax return pre­
parer may dlsc\ol!e tax return informa.­
~lon of a taxpayer to a.nother tax re­
turn preparer .1escnoed in §301.7216-
l( b H 2 i(iJ( B) for the purpose of ha. .... ing 
the second tax return pre parer transfer 
that information CO. and compute the 
~a.x liability 011. a tax l'etUl'n of such 
taxpayer by n1f"ans of el~c!;ronic. me-
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chanical. or other form of tax return 
processing service. 

(1) Disclosure bll one officer. emp/oJlee, 
or member to another officer, emploJlee. or 
member. An officer. employee, or mem­
ber of a tax return preparer may trans­
fer any tax return information to an­
other officer, employee. or member of 
the same tax return preparer for the 
purpose of performing services which 
assist In the preparation of. or asaist in 
providing aux1l1ary services in connec­
tion with the preparation of. the tax 
return of a taxpayer by or for whom 
the information was furnished. 

(J) Identical in/ormation obtained from 
other sources. The provisions of section 
7216(a) and §301.7216-1 shall not apply 
to the disclosure or use by a tax return 
preparer of Informa.tion which is iden­
tical to any tax return information 
which hAs been furnished to him if such 
Identical information was obtained 
otherwise than in connection with the 
preparation of. or providing aUX111a.ry 
services in connection wi th the prepa­
ration of, a tax return. 

(k) Disclosure or use of infoTm/ltUm in 
preparation or audit 0/ State retuT1lS. The 
provisions of section 7216(a) and 
1301.7216-1 shall not apply to the dis­
closure or use by any tax return pre­
parer of any tax return Information in 
the preparation or audit of. or in con­
nection with the preparation or audit 
of. an..v tax return or declara.tion of es­
timated tax required of the taxpayer 
under the law of any State or political 
subdivision therefor. of the District of 
Columbia. or of any possession of the 
United States. 

(1) Retention of recorrUi. A tax return 
pre parer may retain tax return Infor­
mation of a. taxpa.yer. Including copies 
of tlU returns or data processlng tapes 
prepared on the basis of such tax reo 
t·urn Information. and may use such In­
iormation in connection with the prep­
Matlon of other ta.l[ returns of the tax­
payer or In connection with a.n audit 
by the lnterna.l Revenue Service of any 
tax return. The prOviSions of paragraph 
Iml of this section respecting the 
tra.nsfer of a taxpayer list apply also to 
the tntnsfer of a.ny records and related 
lVorkpapers to which this paragra.ph 
applies. 

;mi List$ lor solicitatioll of lux return 
~l,.S'llf!S Ar.: .. t.ax return prer-an;: may 
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compUe and ma.intain a separate list 
con&ain1n1r the names and address of 
taxpayers whose tax retlll'll8 he has 
prepared or processed. TIlts list may be 
used by the compUer solely to contact 
the taxpayers on the Ust for the pur­
pose of offer1nlr ta.x informa.tion or ad­
ditional tax return preparation serv­
Ices to such taxpayers. TIle compiler oC 
the Ust may not transfer the taxpayer 
list. or any part thereof, to a.ny other 
person unless such transfer takes place 
in conjunction with the sale or other 
disposition of the tax return prepara­
tion business of such compiler. A per­
son who acquires a taxpayer Ust. or a 
part thereof. in conjunction with such 
a sale or other disposition shall be sub­
ject to the prov181ons of this paragraph 
With respect to such ust a.s if he had 
been the compHer of such 11st. The 
term "11st". a.s used in this parqraph. 
includes any record or system whereby 
the names and addresses of taxpayers 
are retained. 

(n) Di8cloS1l.Te to TBJ'Ort the commission 
0/ a crime. The provisiOns of sectton 
7216(a) and 1301.7216-1 do not apply to 
the disclosure of any ta.x return infor­
mation to the proper Federal. State or 
local official in order. and to the ex­
tent necessary. to Inform the offiCial of 
activities which may constitute. or 
may have constituted. a violation of 
any criminal law. In addition. such a 
disclosure made in the bona nde but 
miStaken belief that the activities con­
stituted a Violation of criminal law is 
not subject to section 7216(a) and 
§ 301, 7216-l. 

(0) DisclosUTII aT u.te 0/ infonnation faT 
qualitll OT peer Tllviews. TIle provisions of 
sectloD 7216(a) and §301.7211>--1 do not 
apply to any disclosure of tax return 
information permitted by th1s para­
graph (0) made after December 28, 1990. 
Tax return Informa.tlon may he dis­
closed for the purpose of a quality or 
peer revl<!w to the extent necessary to 
accumpllsh the review. A quality or 
peer review IS a review that is under­
taken to 8\·aluate, moniLar, and im· 
prove the qual! ty and !i.Ccuracy of a tax 
I'eturn preparer·s tax preparation. ac­
counting or auditing services. A qnal·· 
ity or peer review may be conducted 
only by attorneys, certified public itO­

countant.s. enrolled all"ents, and en· 
rolled ac~uanes who are elig:ble :0 
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pract1ce before the Internal Review 
Service. See Department of the Trea.s­
ury Circular 230. 31 CFR part 10. Dlsolo­
sure of tax return information Is also 
authorized to persons who provtde ad­
ministrative or support services to an 
individual who is conductlDlr a qual1ty 
or peer review under this parqraph (0). 
but only to the extent necessary for 
the reviewer to conduct the review. 
Tax return information gathered in 
conductinr a review may be used only 
for purposes of a review. No ta.x return 
information IdentifYing- a taxpa.yer 
may be disclosed in any evaluative re­
ports or recommendations that may be 
acc8salble to any person other than the 
reviewer or the preparer being- re­
Viewed. The preparer being reviewed 
shall maintain a record of the review 
inClud1nlr the information reviewed and 
the identity of the persons conducting­
the review. After completion of the reo 
View. no documents con taintng- infor­
mation that may Identify a.ny t&Xpayer 
by name or Identification number may 
be retained by a reviewer or by the re­
viewer's a.dministrative or support per­
sonnel. Any person (1ncludlnr adminis­
tra.tive and support personnel) receiv­
Ing ta.x return tn/ormation In connec­
tion with a. qual1ty or peer review is a 
tax return preparer for purposes of seo­
tions 7216(a) and 6'713(a). 

(p) Disclosure 0/ teu return infonnation 
due to a tar return preparer's incapacity 
OT death. TIle provisions of section 
7216(&.) and §301.72l6-1 do not apply to 
any disclosure of tax return Informa­
tion permitted by this paragra.ph (p) 
made after December 28. 1990. In ~he 
event of Incapa.clty or death of a tax 
return preparer. disclosure of tax re­
turn Information may'''' made for thl! 
purpose of assisting the tax return pre­
parer or his legal representative (or the 
representative of a deceased preparers 
estate) in opera.ting the business. Any 
person reccivinR' tax reCtifn mforma­
tlon under t.he provisIons of thiS para­
graph (p) Is a tax return prepa.rer for 
purposes of sections 7216(a) and 6713(a). 

[T.D. 7310. 39 FR. 115.19, Mar. 29. 1974. M 
amended by T.D 7676, 45 FR 11471. Feb 21. 
1980; T.D 7780.45 FR 495-47 .• hl1;; 25. 1980, T. D. 
79-48. 49 FR 8602. Mar. 8. 1984; T.D. 8383. 56 FR 
66996. Dec n. 1991. 57 FR 12. Jan 3. 1992: T D 
8427. 57 FR 37085. Aug. 18. 1992j 



• 

§301.7216-3 

~ C§301.7216-3 Diecloeure or use only 
with formal colUent of taxpal!!. 

r (a) Written coment to use OT disclo-
-II' L SUTe-(l) S02u:ttation of other business. (1) 

If a tax return preparer has obtained 
from the taxpayer a consent desoribed 
In paragraph (b) of this section. he may 
use the tax return Information of suob 
taxpayer to soltclt from the taxpayer 
any additional current busineSl!, in 
matters not related to the Internal 
Revenue Service, Which the tax return 
prepareI' proVides and offers to the pub­
lic. The request for such consent may 
not be made later than the time the 
taxpayer receives his completed tax re­
turn from the tax return prepareI', If 
the request Is not granted, no follow up 
request may be made. This authoriza­
tion to use the tax return information 
of the taxpayer does not apply, how­
ever, for purposes of facilitating the so­
licitation of the taxpayer's use of any 
services or facilities furnished by a per­
son other than the tax return preparer, 
unless such other person and the tax 
return preparer are members of the 
same affiliated group within the mean­
Ing of section 1504. Thus, for example, 
the authorization would not apply if 
the other person Is a corporation Which 
Is owned or controlled directly or Indi­
rectly by the same Interests which own 
or control the tax return preparer but 
which Is not aff1l1ated with the tax re­
turn prepareI' within the meaning of 
section 1504(11.). Moreover. this author­
ization does not apply for purposes of 
fac1l1tatlng the soliCitation of addi­
tional business to be furnished at some 
indefinite time In the future, as, for ex­
ample, the future sale of mutua.l fund 
shares or life Insurance, or the fur­
nish1ng of future credit card services. 
It Is not necessary. howe\·er. tha.t the 
additional bUSiness be furnished in the 
same locality In which the tax return 
Information Is furnished. 

(Ii) For prohibition against soliclta· 
tion of employment in matters related 
to the Internal Revenue Service, see 31 
CFR 10.30 (Treasury Department Clr· 
cular No 230) and section 7 of Rev 
Proc. 6&-20. 196&-1 C.B. 812. 

12) PermiSSible dlsc/osures to third par· 
ties. If a roax return preparer has ob­
tained from a taxpayer a consent de­
scribed in paragraph (bl of this section. 
he rna:,' dlscl(]~e '.he sax return mfor-
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mation of such taxpayer to such third 
persons as the taxpayer may direct. 
However, see §301.7216-2 for certain per­
missible disclosures without formal 
written cODlfent. 

(3) Duc/osure OT use of informati01'l in 
connection with another person '$ return. 
A tax return prepareI' ma.y dlBclose or 
use any tax return information. whlob 
was obtained from a first taxpayer, In 
preparing a tax return of a second tax· 
pa.yer if the tax return preparer baa ob­
tained Crom the tlrst taxpayer a writ­
ten consent described In parajJTaph (b) 
of this section. See § 301. 7216-2(b) for 
disclosure or use In certain cases with­
out formal consent. 

(b) Form of c07l.3ent. A separate writ­
ten consent, signed by tbe taxpayer or 
his duly authorized agent or fiduciary, 
must be obtained for ea.ch separate use 
or disclosure authorized in paragraph 
(a) (1). (2) or (3) of this section and 
shall contain-

{lj The name of the tax return pre­
pareI', 

(2) The name of the taxpayer, 
(3) The purpose for which the consent 

Is being furnished, 
(4) The date on which such consent Is 

signed, 
(5) A statement that the tax return 

Information may not be disclosed or 
used by the tax return preparer for any 
purpose (not otherWise permitted under 
§ 301.7216-2) other than that stated in 
the consent. and 

(6) A statement by the taxpayer, or 
his agent or f1duc1a.ry, that he consents 
to the disclosure or use of such infor­
mation for the purpose described In 
subparagraph (3) of this paragraph (b). 

(c) Illustrattons. The application of 
this section may be illustrated by the 
following examples: 

Example J. In order to stlmula.te thB mak­
Ing Df loa.ns, a ba.nk a.dvertlses that It IS in 
the business of preparlni ~ax ,·eturns. A t.U­

"ayer ioes to the ban.k to ha.ve his tu return 
prepued After the retllre has been com· 
pleted by the hank. the employee of the bank 
who ,,1>tain~d the ta.x re~ur-n lnCormation 
from the taxpayer explairu; that the taxpayer 
"we£ an addl ~lonaJ S400 In taa:e8 and that the 
bar.k·s loa.n department may be .. hIe to ofCer 
the taxpayer a loan to pay the taX due rr the 
taxpayer decides to accept the opportunity 
offered to apply for a loan, the bank must 
fir:"'!.. [ttl'ie the taxpayer ~xecu te a "..\"r1 t~eIi. 
co!~ent descri;,ed in pan.graph t h) of thJS 
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sectlon for the bank to use any of such lnfor­
mation which Is required in determining 
whether to make the tax loan. 

Example 2. An Individual who sell! lite In­
surance and shares in a mutual fund 15 also 
In the business of preparill¥ tax returns. A 
taxpayer who has ione to the individual to 
have his tax return prepared Is requested. at 
the time be picks up hi! completed tax re­
turn. to give his consent to the IndIvldual's 
use of bLs ta.x I'sturn Information in connec­
tion with such individual's sollcltlltlon of 
the taxpayer's purchaslns a Ilfe insurance 
pol1cy and shares in the mutual fund. Before 
the tndiv1dual may use such tax return infor­
mation as Il basis for solicitlns such addi­
tional b\lSlneas from the taxpayer. the tax­
payer must eJ:8Cute separa.te written con­
sents IlDder PILl'al'ra.ph (b) ot this section. one 
lluthorLsln, the use of such informlltion as a 
basis for sol1cltlll¥ the sale oC the mutUal 
fund shares and a secolld authorlzini the use 
of such information as a basLs for sol1clt1na 
the sale of the Ule insuraJlce. 

Example 3. The facts are the same as In ex­
ample 2 except that the indlvldll~1 does not 
sell life tnsura.nce but does sell shAres In sev­
eral mutual funds. If tbe request Is for the 
purpose of usin, the tax return Information 
as a baals [or sollc1tlllll' the sale at one time 
of sbAres in mutual funds A and B, only one 
written consent under paragraph (bl of this 
section 1& required Of the taxpayer. If. how­
ever, the request Is Cor the purpose of uslns 
the tax return information as a basis for so­
I1cltlDli' the Sale oC Shares in fund A at one 
time, and the sale ot shares In fund B at a 
later time. two written consents under such 
paragraph are reqnlred oC the taxpayer. 

[T.D. 7310, 39 FR 11540. Mar. 29. 1974) 

PENALTIES APPLICABLE TO CERTAIN 
TAXES 

§ 301.7231-1 Failure to obtain license 
for collection of foreien item ... 

For provisions relating to the obtain­
Ing of a license for the collection of 
foreign items. see section 7001 and 
§30L7001-L 

Other Offenses 

~ 301.1269-1 Failure 
records. 

to produce 

'Nhoever falls to comply with any 
duty imposed upon him by sl'ction 6018. 
'.1036 ,m the case of an execut,or), or 
6075(a). or, having in h!s possession or 
control any record. f1Je. or papel'. can­
t,ainIng or supposed to contaIn any In­
i'orm<lLion concerning the es~ate cf the 
Ij9cedent. 01'. :laVlng in hlS possession 

§301.7321-1 

or control any property comprised in 
the gross estate of the decedent. fails 
to exhibit the same upon request of 
any officer or employee of the Internal 
Revenue Service who deSires to exam­
ine the same In the performance of his 
duties under chapter 11 of the Code [re­
lating to estate taxes) sha.ll be l1able to 
a penalty of not exceeding $500, to be 
recovered with costs of suit. 1n a civil 
action in the name of the United 
Statea. 

§301.7272-1 Penalty for failure to reI" 
istel'. 

(a) Any person who fa.lls to register 
with the district director as required 
by the Code or by regula.tlons issued 
thereunder shall be Ha.ble to a penal ty 
of $SO except that on and after Sep­
tember 3, 1958. this section shall not 
a.pply to persons required to register 
under subtitle E of the Code. or persons 
engaging In a trade or business on 
which a. special tax is imposed by such 
subtitle. 

(b) For proviSions relat1ng to reg­
Istration under sections 4101. 4412. 4455, 
4722, 4753. and 4804(11), see the regula­
tions relating to the particular tax. 
For regulations under section 7011. see 
§ 301.7011-1. 

FORFEITURES 

PROPERTY SUBJECT TO FORFEITURE 

§ 801. 7304-1 Penalty (01' fraudulently 
claiminc drawback. 

Whenever any person fraudulently 
cla.lms or seeks to obtain an allowance 
of drawback on goods, wares. or mer­
chandise on which no internal tax shall 
have been paid. or fraudulently claims 
any greater allowance of draWback 
tha.n the tax a.ctua.lly paid. he shall for, 
felt triple the amount wrongfully or 
fraudulently claimed or sought to he 
obtained. or the sum 01 S500. at the 
~iectlUn of the district director. 

PROVISIO!'IS COMMON TO FORFEITURES 

Ii 301. 7321-1 Seizure of property. 

Any property oubject co forfeiture co 
the United SCates under any provil'lon 
of Lhe Code may be "eized by the <11:;­
trlct djr~ctor or aS5i8~'1nt. ['egional 
commisaione:' 'aleoho i, ,::,bac:co, ,\nd 
~-l1-earn:sJ Upon seizure ::f pr"peny by 

.,r:g 


