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I. ASSIGNMENT OF ERROR

The Superior Court erred in denying Mukilteo Citizens for Simple
Government’s (“Mukilteo Citizens™”) Motion for Declaratory and
Injunctive Relief. CP 25-26.

II. STATEMENT OF THE ISSUES

The power of the electorate to directly enact legislation by
initiative is well established in Washington. That power is limited in only
a handful of circumstances. One arises where the Washington State
Legislature (“Legislature™) vests authority on a subject specifically with
the local legislative body. In those cases, the grant of power to the local
legislative body is exclusive and precludes local initiatives and referenda
on the subject. This matter presents just such a case. The following issues
pertain to the assignment of error in Section I above and bear directly on
the subject matter validity of proposed Mukilteo Initiative No. 2 (the |
“Initiative™): |

1. Whether the Superior Court erred by concluding that it was
premature to engage in pre-election review of the Initiative even though

Washington courts have consistently held that pre-election review is
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appropriate to determine, as requested here, whether a proposed measure
exceeds the scope of the initiative power.

2. Whether the Superior Court’s denial of Mukilteo Citizens’
motion for declaratory and injunctive relief was in error because (a) the -
Legislature vested power to enact laws regarding automated traffic safety
cameras solely with local legislative bodies (e.g., the Mukilteo City
Council) and, as a result, (b) the Initiative, which would repeal existing
law and enact new léw regarding automated traffic safety cameras, i‘s thus
invalid as beyond the scope of the initiative power.

ITII. STATEMENT OF THE CASE

A. Factual Background
On May 17, 2010, the City of Mukilteo enacted Ordinance No.

1246 governing the use, and guidelines and standards for the use, of.
automated traffic safety cameras (;‘Safety Cameras™). CP 63-67. At the
same time, the Mukilteo City Council authorized the Mayor of Mukilteo to
enter into a contract on behalf of the City with an automated traffic safety
camera provider. CP 72. The Mayor’s authorization to enterl into a
contract was later rescindéd until exploration of other alternatives was
exhausted. CP 76-77. Ordinance No. 1246 became effective after passage

and publication. CP 67.
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Mukilteo is a non-charter code city that operates under RCW title
35A. See Mukilteo Municipal Code (“MMC”) 1.12.010. Mukilteo has
adopted code city initiative and referendum power provided under RCW
3‘5A.l 1.080 through 100. MMC 1.14.010. In June 2010, the petition for
the Initiative was commenced. CP 105. The Initiative would have the
effect of repealing Mukilteo Ordinance No. 1246. CP 82. It would also
enact a new ordinance that would:

(a) require an advisory vote before the City may enact an
ordinance authorizing the future use of Safety Cameras;

(b) after the ordinance in subsection (a) is enacted, require a
supermajority vote of the Mukilteo City Council and a
majority vote of the people before any Safety Camera may
be installed or used; and

(c) limit the fines that the City may assess for traffic violations
detected through the use of Safety Cameras. '

Id. As can be seen, the Initiative is more than advisory; it seeks to repeal a
current ordinance and enact a new ordinance, and thereby dictate future
legislative action on a subject reserved for the Mukilteo City Council.

On July 19, 2010, the Mukilteo City Council approved Resolution
No. 2010-22 (the “Resolution”), which directs the Mukilteo City Clerk to
provide the Snohomish County Auditor with a certified copy of the
Resolution and requests that the Snohomish County Auditor place the

Initiative on the City’s ballot on November 2, 2010. CP 84-86. The
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Resolution includes two recitals, one of which notes: “WHEREAS, .the
City Council desires to hear from the qualified electorate on the issues
addressed in the Initiative Petition, regardless of whether the subject
matter is subject to the initiative process.” Id. (Emphasis added).
Mukilteo Citizens is an uninco.rporated association of Mukilteo
residents. CP 100. Mukilteo Citizens takes the position that it is in the
public interest to support the authority of the Mukilteo City Council to
enact legislation as duly-elected representatives of Mukilteo citizens. /d.
~ Mukilteo Citizens views the Initiative as an invalid exercise of the
initiative power, and thus an unlawful means of passing legislation on a
subject reserved for the Mukilteo City Council. /d. Accordingly, on July
19, 2010, Mukilteo Citizens filed a complaint in Superior Court seeking
(1) a declaration that the Initiative is beyond the scope of the local
initiative power and (2) an injunction preventing inclusion of the Initiative
on the ballot. CP 103-108.

B. Procedural Background

Mukilteo Citizens named as defendants in its complaint the City,
the Mukilteo City Clerk, Snohomish County, and the Snohomish County
Auditor. CP 103-108. Initiative sponsors Nicholas Sherwood, Alex Rion,
and Tim Eyman (“Intervenors™) were permitted to inteweﬁe by stipulation

of the parties and court order. CP 49-59.
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Before the Superior Court, Snohomish County took no position on
the validity of the Initiative. CP 46-48. The City and Intervenors did not
dispute that, pursuant to RCW 46.63.170, the power to enact legislation
regarding Safety Cameras is not subject to initiative. CP 7-19, 37-42.
Rather, the City and Intervenors characterized the Initiative as an
“advisory vote.” CP 15-16, 39.

On August 6, 2010, the Superior Court heard argument from all
parties and found that the matter was premature. CP 27. On this basis, the
Superior Court denied Mukilteo Citizens’ motion for declaratory and
injective relief. Jd; CP 25-26. The Superior Court did not make a
specific finding as to whether the Initiative was within the scope of
initiative power. CP 25-26. Mukilteo Citizens filed a timely notice of
direct appeal to this Court and a Statement of Grounds for Direct Review
seeking review under RAP 4.2(a)(4) because the matter involves “a
fundamental and urgent issue of broad public import which requires
prompt ana ultimate determination.” CP 1-2.

Shortly vafter it filed its Statement of Grounds for Direct Review,.
Mukilteo Citizens also filed an emergency motion for accelerated review.
As expl‘ained in that submission, the Initiative is currently scheduled for
inclusion on the City’s ‘November 2, 2010 ballot. See CP 84-86. To

comply with statutory deadlines, Snohomish County must mail ballots for
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voters living overseas at least 45 days before the election (no later than
September 17, 2010). CP 44-45. To do so, Snohomish County must send
the ballot to -the printer by September 10. Id The Snohomish County
Auditor is legally bound to follow the City’s direction absent direction
from the Court otherwise. CP 47. Accordingly, Mukilteo Citizens asks
that the Court accept direct review and issue a ruling no later than
September 10.
IV. SUMMARY OF ARGUMENT

Mukilteo Citizens challenges the Initiative on grounds that it
exceeds the scope of the initiative power. The Initiative seeks to repeal a
current ordinance, and enact a new ordinance, regarding the City of
Mukilteo’s use .of “Safety Cameras”. But because the Legislature
specifically vested authority to enact legislation regarding the use of
Safety Cameras with local legislative bodies, local initiatives and
referenda on the subject are precluded.

The Superior Court erred, at the outset, by igeoring 90 years of
precedent in determining that pre-election review of the scope of the
Initiative was premature. Indeed, this is precisely the type of case that this
Court has consistently held is properly subject to pre-election review
because it involves only a subject matter, and not a substantive, challenge

to the Initiative’s validity. Had the Superior Court followed this case law
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and reached the merits of Mukilteo Citizens’ argument, it would have
struck down the Initiative as invalid. This Court should so rule.

The City’s suggestion that the Initiative is simply a means of
gathering input from voters, along the lines of an “advisory voté,” fails as
a matter of law. An initiative and an advisory vote are wholly separate
measures. The first calls for direct legislation by the people; the second
acts mérely as an opinion poll. The Initiative at issue would répeal
existing law and enact new law on a subject reserved for the local
legislative body. As such, the Initiati.ve is much more than advisory in
nature. The City’s attempt to evade application of state law by re-
characterizing the Initiative as an advisory vote must be denied.

Because the Initiative is beyond the scope of the initiative power
and thus invalid, the Superior Court’s order denying declaratory and
injunctive relief should be reversed, and the City and County should bé
- enjoined from taking any action to place the Initiative on the ballot.

V. ARGUMENT

A. Standard Of Review

The issues before the Court are purely legal. This Court reviews
issues of law de novo. City of Port Angeles v. Qur Water-Our Choice, 145

Wn. App. 869, 874, 188 P.3d 533 (2008) (citing In re Elec. Lightwave,
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Inc., 123 Wn.2d 530, 536, 869 P.2d 1045 (1994)); review granted, 165
Wn.2d 1053 (2009),

B. Contrary to the Superior Court’s Ruling, Pre-Election Review
Of A Subject Matter Challenge Is Appropriate.

The Superior Court erred as a matter of law by concluding that pre--
“election review of the subject matter validity of the Initiative was
premature. For over 90 years, this Court has consistently held that pre-
election review of an initiative is appropriate to ‘determine whether an
initiative is beyond the scope of the initiative power. See, e.g., 1000
Friends of Wash. v. McFarland, 159 Wn.2d 165, 149 P.3d 616 (2006);
City of Sequim v. Malkasian, 157 Wn.2d 251, 138 P.3d 943 (2006);

Coppernoll v. Reed, 155 Wn.2d 290, 119 P.3d 318 (2005); Snohomish
Cnty. v. Anderson, 123 Wn.2d 151, 868 P.2d 116 (1994); Whatcom Chnty.

v. Brisbane, 125 Wn.2d 345, 884 P.2d 1326 (1994); 1000 Philadelphia II
v. Gregoire, 128 Wn.2d 707, 716-17, 911 P.2d 389, cert. denied, 519 U.S.

862 (1996); State ex rel. Berry v. Superior Court, 92 Wash. 16, 159 P. 92
(1916); see also City of Port Angeles, 145 Wn. App. 869; City of Seattle v.

Yes for Seattle, 122 Wn. App. 382, 93 P.3d 176 (2004).

Pre-election review is proper in this case because' Mukilteo

Citizens challenges only the subject matter, and not the substantive,
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validity of the Initiative.! The only issue raised by Mukilteo Citizens is
whether the Initiative exceeds the scope of the initiative power by seekihg
to directly legislate on a subject reserved for local legislative bodies. This
is exactly the type of case for which pre-election review is appropriate.
Malkasian, 157 Wn.2d at 260 (“It is well-settled that it is proper to bring
such narrow challenées prior to an election.”). “Postelection events [will]
not further sharpen the issues — the subject matter of the proposed measure
is either proper for direct legislation or it is not” Id. at 255 (citing
Coppernoll, 155 Wn.Zd at 299). As such, the Superior Court’s conclusion
that it was premature to engage in a pre-election review of the scope of the
Initiative was erroneous. Mukilteo Citizens’ arguments are. not premature,

and this Court can — and should — address those arguments on appeal.

" There can be no reasonable dispute that Mukilteo Citizens has standing to sue the City
and County. This case raises an issue of considerable public importance regarding the
balance between the Legislature’s grant of authority to local legislative bodies and the
initiative power of local electorates. Wash. Natural Gas Co. v. Pub. Util. Dist. No. 1,77
Wn.2d 94, 96, 459 P.2d 633 (1969) (“Where a controversy is of serious public
importance and immediately affects substantial segments of the population and its
outcome will have a direct bearing on the commerce, finance, labor, industry or
agriculture generally, questions of standing to maintain an action should be given less
rigid and more liberal answer.”).
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C. The Court Should Squarely Hold That The Initiative Exceeds
The Scope Of The Initiative Power.

1. The Initiative Is Beyond The Scope Of The Initiative
Power Because It Usurps Authority Granted To The
Mukilteo City Council Under RCW 46.63.170.

“An initiative is beyond the scope of the initiative power if the
initiative involves powers granted by the legislature to the governing body
of a city, rather thah the city itself.” Malkasian, 157 Wn.2d at 261.2
When the Legislature grants authority to the governing body of a city, that
authority is not subject to repeal, amendment, or modification by the
people through the initiative ;)r referendum process. Id. at 265. In other
words, “the voters of [a] county [or city] cannot alter a grant of authority
to, or the imposition of responsibility onto, the local government by the
state legislature.” McFarland, 159 Wn.2d at 173-74, see also City of Port
Angeles, 145 Wn. App. at 882 (“[Pleople cannot deprive the City’s
legislative authority of the power to do what the constitution and/or a state

statute specifically permit it to do.”).

2 See also McFarland, 159 Wn.2d at 174 (“[W]hen the state legislature instructs a local
governmental body to implement state policy, the power and duty is vested in the
legislative (or executive entity), not the municipality as a ‘corporate’ entity.”); Leonard v.
City of Bothell, 87 Wn.2d 847, 853, 557 P.2d 1306 (1976) (grant of power to local
legislative body precluded referendum election); State ex rel. Guthrie v. City of Richland,
80 Wn.2d 382, 384, 494 P.2d 990 (1972) (where general law grants authority to
governing body of city, exercise of that authority is not subject to repeal, amendment, or
modification by initiative or referendum); City of Port Angeles, 145 Wn. App. 869
(initiative power does not extend to regulating public water systems because legislature
granted city legislative bodies that power).
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Based on this substantial body of law, “initiatives or referenda that
attempt to graft limits onto a grant of power by the people of the State, or
to modify obligations imposed on local legislative or executive authority
by the people of the State, are invalid as in conflict with state law.”
McFarland, 159 Wn.2d at 174 (citing State ex rel. Haas v. Pomeroy, 50
Wn.2d 23, 25, 308 P.2d 684 (1957), overruled in part by Earle M.
Jorgensen Co. v. City of Seattle, 99 Wn.2d 861, 665 P.2d 1328 (1983)).
Courts are thus empowered to exercise their inherent power to keep
invalid measures from the ballot.

In this case, the Legislature specifically granted local legislative
bodies with the exclusive powerAto legislate the use and operation of
Safety Cameras. RCW 46.63.170 provides, in relevant part:

(1) The use of automated traffic safety
cameras for issuance of notices of infraction
is subject to the following requirements:

(a) The appropriate local legislative
authority must first enact an ordinance
allowing for their use to detect one or more
of the following: Stoplight, railroad
crossing, or school speed zone violations.

At a minimum, the local ordinance must
contain the restrictions described in this
section and provisions for public notice and
signage.

As reflected in the plain language of the statute, before a city or county

may use Safety Cameras, the “appropriate local legislative authority must
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first enact an ordinance allowing for their use . ...” RCW 46.63.170(1)(a)
(emphasis added).  Likewise, RCW 46.63.170(1)(c) provides that
“[d]uring the 2009-2011 fiscal biennium, automated traffic safety cameras
may be used to detect speed violations for the purposes of section 201(2),
chapter 470, Laws of 2009 if the local legislative authority first enacts an
ordinance authorizing the use of cameras to detect speed violations.”
(Emphasis added.) As such, for a city to use Safety Cameras, the city
must first enact an ordinance consistent with the state statute.

Washington courts reviewing similar statutes. that explicitly grant
powers to a local “legislative authority” or “legislative body” have
consistently held that such statutes unambiguously grant powers to the city

council and mayor.” Indeed, this Court has stated that “[i]t is well-settled

3 See, e.g., Malkasian, 157 Wn.2d at 265-66 (finding that legislature unambiguously
granted legislative body of city power over revenue bonds where statute stated that
“legislative body” of city was authorized to create special fund by ordinance and holding
that initiative requiring revenue bonds authorized under statute be subject to voter
ratification was outside scope of initiative power); Anderson, 123 Wn.2d at 153-54
(finding that RCW 36.70A.210, which stated, among other things, “[t}he legislative
authority ... shall adopt a county-wide planning policy” and “ [i]f a county fails for any
reason to convene a meeting” clearly and explicitly instructed county legis/ative body to
take that action, thereby barring referendum on ordinance adopting procedures to develop
countywide planning (emphasis added)); Brisbane, 125 Wn.2d 345 (holding that
legislature granted local legislative body power to implement Growth Management Act,
chapter 36.70A RCW, and thus local citizens may not exercise referendum or initiative
power to limit, modify, or overturn local legislative body’s actions under act);
McFarland, 159 Wn.2d at 177 (“[T]he legislature may use the phrase ‘legislative
authority’ and ‘county’ interchangeably.”); City of Port Angeles, 145 Wn. App. at 880-81
(holding that trial court correctly determined that initiative power did not extend to
regulating public water systems because legislature granted city legislative bodies power
to operate water utilities).
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that in the context of statutory interpretation, a grant of power to a city’s
governing body (‘legislative authority’ or ‘legislative body’) means
exclusively the mayor and city council and not the electorate.” Malkasian,
157 Wn.2d at 265. Thus, if the Initiative would enact law regarding the
use of Safety Cameras, then it is invalid as a matter of law. And here,
under the clear language of the statute, the Legislature unambiguously
vested exclusive power with local legislative bodies (e.g., the Mukilteo
City Council) to enact legislation regarding the use of Safety Cameras.
Applying these legal principles to the Initiative, it is clear that the
Initiative is invalid because it would amend, restrict, and modify the
Legislature’s specific grant of power to local legislative bodies to enact
legislation regarding the use of Safety Cameras. The language of the
Initiative makes it clear that the effect of the Initiative would do just that.

o First, the Initiative calls for the enactment of a new chapter
of the Mukilteo Municipal Code “by the people of the City
of Mukilteo,” not the Mukilteo City Council. CP 82. The
new chapter of the municipal code to be enacted by direct
legislation would involve the City’s use, and certain
guidelines for the use, of Safety Cameras. d.

e Second, if the Initiative passes, it would enact a law
requiring a future advisory vote regarding Safety Cameras,
Specifically, the Initiative calls for the Mukilteo City
Council to put “[a]ny ordinance that authorizes the use of
automated ticketing machines enacted after January 1,

2010, . . . on the ballot as an advisory vote of the people at
the next general election.” Id '
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e Third, the Initiative would impose a new voting
requirement not contemplated under RCW 46.63.170,
namely, that before any Safety Camera may be installed or
used, the majority of the people and a supermajority of the
Mukilteo City Council must first approve of the system.
CP 82. :

e Fourth, the Initiative would impose a limitation on the fines
that may be assessed by the City of Mukilteo for infractions
detected through the use of Safety Cameras. Id.

o Finally, the Initiative provides for repeal of an existing

local ordinance governing the use, and standards for the
use, of Safety Cameras. /d.

An initiative “cannot interfere with the exercise of a power delegated by
state law to the governing body of the city.” See, e.g., Priorities First v.
City of Spokane, 93 Wn. App. 406, 411, 968 P.2d 431 (1998) (affirming
trial court order finding that initiative exceeded proper scope when it
interfered with city council’s authority under RCW 35.41 to create fund to
defray costs of municipally owned parking facility). The above-listed
examples clearly show that the scbpe of the Initiative goes straight to the
heart of that which is reserved for fhe Mukilteo City Council: enactment
of legislation governing the use, and standards for the use, of Safety.
Cameras. Because the Initiative exceeds the scope of the initiative power,

it should be declared invalid.
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2, Contrary To The City’s And The Intervenors’ Attempts
To Circumvent State Law, The Initiative Cannot
Appropriately Be Characterized As An “Advisory
Vote.”

Before the Superior Court, the County took no position on the
validity of the Initiative. Neither the City nor Intervenors disputed that
subjects delegated to a local legislative body are outside the local initiative
power. CP 7-19, 37-42. Nor did they dispute that pursuant to RCW
46.63.170, the Legislature granted local legislative bodies the exclusive
power to enact legislation regarding the use of Safety Cameras. Id.
Instead, the City and Intervenors argued, in effect, that even if the subject
matter of the Initiative is outside the scope of the initiative process, the
Mukilteo City Council may still include the Initiative on the ballot as a so-
called “advisory” measure. CP 15-16, 39, This argument fails as a matter
of law.

As a preliminary matter, this case does not involve an advisory
vote. An initiative is a wholly separate measure than an advisory vote, as
reflected by, for example, the use of separate language to identify an
“initiative” versus an “advisory vote” on a local ballot. See RCW
29A.72.290 (providing that measures prOpoéed for submission to voters by

initiative petition are to be under heading “Proposed by Initiative Petition”
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(RCW 29A.72.290(1)) and measures for an advisory vote are to be under
heading “Advisory Vote of the People” (RCW 29A.72.290(6)).

Here, the City’s Resolution requesting that the Snohomish County
Auditor includé the Initiative on the ballot reflects that the measure at
issue is an initiative, not a vote that is merely advisory in nature. The
Resolution provides for inclusion of the Initiative, as written and without
modification, on the ballot. CP 84-86. It does not state that a vote is for
advisory purposes only. /d. To the contrary, it includes the ballot title of
“Initiative Measure” and, if passed, would immediately enact new law. Id.
There is no language added by the City Council to the proposed measure
to suggest to the public that their vote will simply be “advisory..” In fact,
the language of the meas;ure and the proposed ballot title are exactly those
included in the initiative petition. Jd.

The City’s inclusior; of prefatory language in the Resolution
expressjng the City’s “desire” to hear from voters “regardless of whether
the subject matter is subject to the initiative process” does nothing to
further the City’s position. The fact is, regardless of the City Council’s
desire to hear from‘voters on the issue of Safety Cameras, the
Legislature’s express grant of authority to local legislative bodies

precludes the City’s inclusion of an invalid initiative on the ballot.

70227117.3 0009610-00010 -16-



If the Initiative is placed on the ballot under the guise of seeking
an “advisory vote,” it would eviscerate the limitations set forth in RCW
46.63.170 and usurp the role of elected officials. This Court’s opinion in
McFarland is instructive. The Court there noted:

When the people of the State require action from a local

legislature or executive body, those actions are not subject to

a veto via a referendum. This follows from the blueprint,

from the very structure of government established by our

state constitution. It would violate the constitutional

blueprint to allow a subdivision of the State to frustrate the
mandates of the people of the State as a whole.

McFarland, 159 Wn.2d at 168 (citing Henry v. Thorrne, 92 Wn.2d 878,
881, 602 P.2d 354 (1979); Brisbane, 125 Wn.2d 345). Here to0o0, it would
frustrate the Legislature’s clear grant of authority to local legislative
bodies under RCW 46.63.170 if the City were allowed to avoid
application of the law.

The Legislature has granted authority solely to local legislative
authorities to act, and precluded local initiatives, in limited circumstances.
In addition to the use of Safety Cameras, the Legislature granted local
legislative bodies with power to act, and thus precluded initiatives and
referenda, on matters such as regulation of public water systems (RCW
Chapter 70.116), growth management and land use (RCW Chapter
36.70A), and revenue bonds (RCW Chapter 35.41).. Under state law, the

power to legislate regarding the use of Safety Cameras is for local

70227117.3 0009610-00010 -17-



legislative bodies alone. This Court, therefore, should not permit the City,
Intervenors, or anyone else to circumvent state law by recasting the
Initiative as an “advisory vote.”

D. The Court Should Declare The Initiative Invalid And Enjoin

The City And Snohomish County From Placing The Initiative
On The Ballot.

As set forth above‘, pre-election relief is appropriéte here and the
Initiative is invalid as a matter 6f law. As such, this Court can — and
should — declare the Initiative invalid and enjoin the City and Snohomish
County from placing it on the ballot.

It is clear that the Court has the authority, indeed the responsibility,
to declare the Initiative invalid. See Malkasian, 157 Wn.2d at 261 (‘;[I]f
this court finds that the subject matter of the initiative was outside the
scope of the relevant initiative power, this court can invalidate the
initiative.”); McFarland, 159 Wn.2d at 173. (éourts may exercise their
inherent power to keep invalid initiatives from ballot). On top of that
authority, both this Court and other appellate courts in this state have
routinely affirmed or granted such relief where, as here, an initiative goes
beyond the sc‘op‘e of initiative power. See City of Port Angeles, 145 Wn.
App. at 883 (“Because the trial court ruled properly that the initiatives are
invalid, we will not issue a decree pursuant to RCW 35.17.290 to place the

initiatives on the ballot.”). In Anderson, for example, this Court entered

70227117.3 0009610-00010 - -18-



an order, pursuant to a request for accelerated review, “affirming the trial
court’s judgment that Snohomish County Ordinance 93-004 is not subject
to referendum.” 123 Wn.2d at 152-53. This Court should similarly enter
an order here, finding that the Initiative is not subject to the initiative
power.
V1. CONCLUSION

The Initiative improperly attembts to usurp authority that the
Legisiatu‘re granted to local legislative bodies. For the foregoing reasons;
the Superior Court’s order denying declaratory ahd injunctive relief should
be reversed, the Initiative should be declared invalid, and the City and
County should be enjoined fr(;m placing the Initiative on the ballot or
taking any other related actions.

Respectfully submitted this 16th day of August, 2010.
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Vanessa S. Power, WSBA #30777
Leonard J. Feldman, WSBA #20961
Gloria S, Hong, WSBA #36723

Attorneys for Appellant Mukilteo
Citizens for Simple Government
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of the State of Washington that, on August 16, 2010, I caused the
foregoing document to be served on the persons listed below in the

manner shown: -

Richard M. Stephens
Groen Stephens & Klinge LLP
11100 NE 8th Street, Suite 750

Angela S. Belbeck
Ogden Murphy Wallace, PLLC
1601 Fifth Avenue, Suite 2100

Seattle, WA 98101 Bellevue, WA 98004
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SUMMONS (20/60 Day)
(SM) CR4(b)- 1

) § )'OAEL Rn ES 1Ly
. 70181003.1 000961 0-00010 600 University Sireet, Sullc 3600 Scolile, WA 93101
N . Telephone 208) 624-0900

APP. 1



Pt

— o
(=] O [~~] ~) [=,} w > w (\o}

b
ot

13
14
15

l6

17
138

19

.20

21

22
23
24
25
26

excluding the day of service, or a default judgment may be entered against you without . notice.
A default judgment is one where plaintiff is entitled to what he asks for because you have not
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You may demand that the plaintiff file this lawsuit with the court. If youdo so, the

demand must be in writing and must be served upon the person signing this summons. Within

14 days after you serve the demand, the plaintiff must file this lawsuit with the court, or the
service on you of this summons and complaint will be void.

If you wish to seek the advice of an attorney in this matter, you should do so promptly so
that your written response, if any, may be served on time.

This summions is issned pursuant to Rule 4 of the Superior Court Civil Ru]es of the State
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-Dated: (}S«QM\ HiW , \[”"’" %"*— ?"\"
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JUL 202010
D "Ci;l?TED

IN THE SUPERIOR COURT OF THE STATE OF WASH]NGTON
" FOR SNOHOMISH COUNTY -

MUKILTEO CITIZENS FOR SIMPLE i 0*’ 2 {} 5 :‘; ‘!! 9
S

GOVERNMENT, an unincorporated :
association of Mukilteo residents, COMPLAINT FOR DECLARATO
o AND INJUNCTIVE RELIEF :
Plaintiff, .

V.

CITY OF MUKILTEO, a Washington -
municipal corporation;. CHRISTINE '
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilieo;
SNOHOMISH COUNTY, a political
subdivision of the State of Washington;
CAROLYN WEIKEL, in her official -
capacity as Snchomish County Auditor,

Defendants.

. INTRODUCTION

Plaintiff brings this action for dcclaratofy and-injunctive relief under chapter 7.24 RCW
and chapter 7.40 RCW. Plaintiff seeks a declaration that pr‘oposed Mukilteo Initiative No. 2 is
beyor'ld the scope of the initiative power. Plaintiff also seeks an order enjoining the City of
Mukilteo and Snohomish County from processing anc'i' including proposed Mukilteo Initiative

No. 2 on the November 2010 ballot.

COM?LAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - ]
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. ATTO!
600 Us ity St le 3600, W,
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- PARTIES

I. Plaintiff i§ an unincorporated association of residerits of Mukilteo, Washington.
Christine Preston, a residc;nf and registered voter of Mukilteo, is the founding member.
Plaintiff’s members believe thét it is in the pu'b.lic interest to support the authorﬁy of Mukilteo
'é]ectcd officials to act a's the duly—clectcd representatives of Mukilteo citizens. _ '

2. Defendant City of Mukilteo (“Mukilteo™) is a non-charter code city organized and
op‘qréting under the laws of the State of Washirigton, chapter 35A RCW, et seq.

3 " Defendant Christine Boughman, in her official 6apacity, is the Mukilteo City

~ Clerk.
4 Defendarit Snohomish County is a political subdivision of the State of
Washington. '
| 5. Defendant Carolyn Wiekel, in her official capacity, is the Snohorish County
Auditor. » ' . , ' | .
| JURISDICTION AND VENUE
6. This Court fxas subject maft'e’rjuﬁsdiction over this action pursuant to chaptér 7.24
- RCW and chapter 7.40 RCW. B

7.  Venueis ﬁroper in Snohornish County, Washington pursuant to RCW 4.12.025.
FACTUAL BACKGROUND

8. Automated_ traffic safety cameras are used by numerous cities in Washington as
publié: safety measures to enfdrce traffic safety iaws, including speeding in school.zonc:s and
stopping at red lights.

9. Pursuant to RCW 46.63.170, the lcgislature granted cities and counties the polwer.
to enact local ordinances providing for the use of automated traffic safety cahxcras. Under the
statute, that power is specifically granted to the “appropriate local legislative authority.”

10. RCW 46.63 ef seg., establishes the statutory framework for the disposition of

certain traffic offenses, including infractions determined through the use of automated traffic -

- COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 2

STOEL RIVES Lur
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safety cameras. The Infraction Rules for- Courts-of Limited Jurisdiction establish the applicable

rules for processing such traffic offenses. ‘
11. On-orabout May 17, 2010, the Mukilteo City Council enac’c‘cd-‘.C)rdina.rlce-No.

1246 authorizing the use; and guidelines and standards for'the use, of automated trafﬁg safety

cameras. At the same time, the City. Council authorized the Mayor+o enter into'a contract on

behalf of Mukilteo with American Traffic Solutions, Inc.-for installation of automated traffic

safety cameras.
12.... Shortly thereafier, several citizens of Mukilteo commenced ari initiative petition

for proposed Mukilteo Initiative No. 2. On information and belief, the initiative petition for' -

" proposed Mukilteo Initiative No. 2 was timely submitted to the Mukiltco‘City Clerk and ing:fuded

sufficient valid signatures of Mukilteo registered voters.

13.  Proposed:Mukilteo Initiative No. 2 (attached at-Exhibit 4 to the Complaint) seeks
enactment of a new chapter of the Mukilteo Municipal Codé. The proposed initiative =
sirﬁultaneously seeks to repeal Ordinarice No. 1246.. {Thé.proposed initiative would have the

effect of:

a. Requiring an advisory vate of the people befci_rfé the Mukilteo City Coumcil

méy enact-an ordinance authorizing the-use of automated traffic safety
cameras;
b R‘equiﬁr‘;g. a two-thirds supermajority vote of the City Council and a
- majority. vote of the peoplerbefore the City, ‘or “for profit companies
_ contracted by the City of Mukilteo” may install or use automated traffic
safety cameras; _ '
c. Limiting the fines that the City of Mukilteo may assess for traffic

violations determined through the use of automated traffic satety cameras;
and |

d. Repealing Mukilteo Ordinance No. 1246 authorizing the use, and

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 3
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guidelines and standards for tﬁe use, of automated traffic safety cameras in '
Mukilteo. - .
14.  On June 21,2010, the Miﬂcil'teo’Ci.ty Council rescinded its prior authorization for
the Mayor td enter into a cont.fac}': on behalf of Mukilteo with American Traffic .'S'o]utions, Inc.

~ forinstallation of éutqmated traffic safety cameras.

15. On July 7, 2010, thé Mukilteo City': Council approved a motion to “move forward
with [proposed] Mukilteo Initiative No. 2 as presented to the County Auditor fora vote in
November 2'O~1 0.”

16.  The Mukilteo City Council agenda for a City Council meetihg scheduled on July
19, 2010, includes a motion to ;lpprove p’rOposéd Resolution 2010-22, calling for an election to .
be held in conjunction with the November 2010 general glecﬁ'on‘, fpr submission of proposed .
Mukilteo Initiative No. 2 to a vote 6f the people, 'Proi:"ose’d Resoliition 2010-22 is attac‘he‘d at
’Exﬁif;ir Bto th'eComplaim.. : _ ' | A

17.  Proposed Resolution 2010-22 seeks to refer proltaos‘edAMul:{ilte‘o Initiative No. 2 t'oA
the voters of the City of Mukilteo for their apprdval. or rejection.

18.  Among other things, Proposed Resohition 20i0-22 calls ngr the Mukilteo City
Clerk to furnish a ceniﬁed col_;)y of the resolution to .thé Snchomish County Auditor, and directs
and authorizes the Mukilteo City Clerk to publish ﬁrpposed Mukilteo Initiative No. 2 in the *
City’s official newspaper before the November 2010 election. '

19. .Plaintif'f seeks a declaration that proposed Mukilteo Initiative No. 2 is invalid
because it is'beyond the scope of thé initiative power.

| 20.  Plaintiff seeks'i_njunctiv'e relief to prevent inclusion of an invalid initiati?e,
proposed Mukilteo Initiative No. 2, on the November 2010 ballot.
CLAIMS
21.  Paragraphs 1 through 20 are incorporated by reference as if éet forth fully herein.

22. A controversy exists between Plaintiff and Defendants regarding whether the

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 4
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subject’matter of proposed Mukilteo Initiative No. 2 is within the scope of the initiative power.
23.  Pre-election review of an initiative is permitted where, as here, there is-a dispute

regarding whether the subject niatter_ of the proposed initiative is beyond the scope of the

* initiative power.

24,  Plaintiff seeks a declaration that pr'dp'osc‘d Mukilteo Initiative No. 2 is invalid

- because it is beyond the scope of the initiative power because state law specifically vests the

local Jegislative anthority with the power to enact ordinances governing the local government’s

- use and operation of automated traffic safety carhéra systems. Proposed Mukilteo Initiative No.

2 wqﬁld -improperly interferewith the’ e‘xerc.ise‘ ofa pb’\;ver' delegated by state law to a docal
legislative autho‘rity. | . .

|25, Because proposed Mukilteo Imtlatwe No: 2:.is not-a: Iawful exercise of the
initiative power; Defendants, and all emp]oyees agents, and others actmg in concert with

Defendants, should be enjom'ed from p’ro‘cessmg proposed Mukﬂtco Initiative No. 2 as an

_- ml’uanve to the voters-of Mukilteo, arid. should be enJomed from mcludmg proposed Mukilteo

Initiative No 2 on the November 2010 ballot.

© RELIEFREQUESTED ~ ~
WHEREFORE Plaintiff seeks relief as follows:

a. Declaring that proposed Mukiltéo Initiative No. 2, in its entirety, is invalid
because it is beyond the scope of the local initiative power, and therefofe null and
void-as a City of Mukilteo pro‘poséd-'in‘i’tia’ti‘ws;-‘i~ _

b. Enjoining Defendants from including proposed Mukilteo Initiative No. 2 on the
ba]lo;c; and

c. Granting such other relief .as the Court deems just and equitable.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -5
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DATED: July 19, 2010.

STOEL RIVES 1rr

o G B
Vanessa Soriano Powdr, WSBA No. 30777
Gloria S. Hong, WSBA No. 36723

Attorncys for Mukilteo Citizens for Simple
Government »
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LET THE PEOPLE DECIDE ON RED LIGHT CAMERAS IN MUKILTEO

) . : L ) . Pro owﬁ_ mn__o_wmn_aau : This measure «ms:a prohibit he City of Mukilleo or for-profit companies contracted by Mukilteo to
. : , use aulomafic ficketing machines fo impose fines from camera surveillance unless it's approved by a two-thirds vote of Ihe City
‘rwvv w m : nm 3 mono g Q::.a_ and a vote of the people 2 an election. This measure would zlso limit fines, repeal Ordinance No. 1246/Chapter 10.05
- 3 allowing automatic ticketing machines, and require an advisory vole of the people ‘or machines aulhorized after January, 2010.
n : T : BE {T ENACTED BY THE PEOPLE OF THE CITY OF MUKILTEO: .

* Repeals government-imposed automated ticketing machines Secton 1, New Chapler 10,06, A new chapler 10,06 is hereby added fo the Mukieo Municipal Code (o tead as foliows:
* Requires city government to get voter approval if they try again jcm.cm_mﬂ »m__wﬁu..& :w_.a_sm Machines: smaoi of Mukillso w_..___n a_ﬁa_a noa@u_amm ow_..__mn_oq by Gn% %3. of zﬂ_ lleo may __.a_ mpm_m__oe cmm_
" . TR " - sutoma eling maerines lo Impose fines from camera surveilance unless such a system is appto! a wo-ihitds vole of the City Council
» Removes profit-motive by limiting fines and 3 majorly vola of I people 2 0 ekclon, Y B appiovecy offhe Sl Goanci
. *.u_.onannm democ racy m:n due process - M 1, For Ine purposes of Ihis chapter "automated ficketing machines® means a device that uses a vehicle sensor inslalled lo work in conjunction witl

an intersection lraffic control system, or a speed measuing devios, and a camera Synchionized lo aulomatically record one of more sequenced

_uam.su-mmﬂm_. snﬁugsnahum. o_m_mn_a:_o wa%mmm_ww _Mm SE om mao_o.. <mﬂn_m w:smmam_amﬁzn_mE_m_om_ous.smamm_..acmm_mm&;&

. ; . : i b aleati hafiic control signal, or exceeds a speed limit as dalacled by a speed measuring device.

B non@wma m.m.__o_” Tltle: Mukilteo _:_z.m_._<m Zn.v -2, concerns automatic :oxmc.:m 10.06.020 Fines: if two-Ihrds of the City Council and a majority of Mukilleo volers al an election apptove a system of aulomaled tickeling machines

machines. This measure would prohibit Mukilteo from using caméra surveillance | lo imgose fines ftom camara surveiliance, the fine for infraclions commited shail be a monetary penaty of no more than the keast expensive park-

to impose fines unless two-thirds of the Council and volers approve, limit fines, . | ¢&cm ety onencremenn e dyfmisolukileo, = ereby repesic

repeal Ordinance 1246 allowing the machines, and mandate an advisory vole, Section 3, Advisory Vole: Any ordinance il aulhorizes e use of automaled tickeling machines enacled afler January 1, 2010, must b puton the
. . ballol as an advisory vale of the paople al ihe next general election,

Should this measure be enacted into law? <mm. : No m _  Seclion 4. Severab any pravision of this act or ils appfication to any person or circumstance is held invalid, the remainder of the act ot the |,

ap n lo other persons or circumslances is nol affected.

WARNING

.vm<mq< person wha signs this petition with any other than his or her true name, or who knowingly sighs more than one of these petitions, or signs a petition seeking an election when he or

she Is not a legal voter, or signs a petition when he or she is otherwise not qualified to sign, or who makes herein any false statement, shall be guilty of a misdemeanor.

Concise statement of the action or relief sought: We, the ::umqmmm.nmn voters of Mukilteo, Bnc:.m that, unless vmmmmn by the City Council, this
ordinance -- Mukilteo Initiative No. 2 -- be submitted to a vote of the registered voters of the city of Mukilteo, subject to the requirements of RCW. 35.17.260.

Print Name (must be Mukilteo voter) m.mu.:.mﬂ.c_nm - | Address Date |Clty
| .x_“ : T : . . . Mukilteo
- e | . e 4 | Mukilteo
. . . . : . 1 - Mukilteo
. _ ‘w. koL : : . A , - Mukilteo
EENENNRRERENEN : T [Mukilteo
. == - =M . — " - Mukilteo
. . ol == =t — T . . Mukilteo
. , T — S v . Mukilteo
5 TTT T TT1 1 - R Mukilteo
= S e ot : . Mukilteo

: Return signed petitions to: BanCams.com, 11913 53th Ave W, z:.m:.mo_ WA 98275, ph: 425-493-9127, www.BanCams.com/Mukilteo, BanCams@gmail.com. .
Our goal is to collect the necessary :mav% of voter signatures fo qualify for the August 17, 2010 primary bailat In Mukliteo. Sponsared by BanCams.com, Campaign for _.mmwmé and VotersWantMoreChoices.com
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' _ City of Mukilteo
RESOLUTION NO. 2010-22

A RESOLUTION OF THE CITY OF MUKILTEO, WASHINGTON, PURSUANT
TO RCW 3517.260 CALLING AN ELECTION TO BE HELD IN
CONJUNCTION WITH THE NOVEMBER GENERAL ELECTION FOR
SUBMISSION OF A PROPOSED INITIATIVE ORDINANCE TO A VOTE OF
THE PEOPLE, AND INSTRUCTING THE CITY CLERK REGARDING
PRESENTATION AND PUBLICATION.

WHEREAS, the City Council of the City of Mukilteo has been presentéd with‘an

Initiative Petition requesting enactment of -an ordinance to prohibit use of automated traffic

safety cameras to detect stoplight infractions and school speed zone violations without a two-

thirds vote of the City Council and a majority vote of the electorate, establishing a maximum fine

for infractions, repealing chapter 10.05 of the Mukilteo Municipal Code relating to use of .

automated traffic safety cameras to detect stoplight infractions and school speed zone violations,

and calling for an advisory vote of the people for'any ordinance that authorizes the use of such

systems; and . _
_l\W-IER_EAS, the City Council desires 16 hear from the qualiﬁed electorate on the
- issues addressed in the Initiative Petition, regardless of whether fﬁe subject matter is subject to
the initiative process; NOW, THEREFORE,
THE CITY COUNCIL OF THE CITY OF MUKILTEO, WASHINGTON,
RESOLVES AS FOLLOWS:

Section 1. Call for Election. Pursuant to RCW 35.17.260, the Mukilteo City

Council requests the Snohomish County Auditor to place upon the general election ballot in-the

.

City of Mukilteo, Snohomish County, on November 2, 2010, a proposition for the purpose of

{ASB80267t .DOC;1\00014.900000\ }
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submitting to the qualified electors of the Citj'{ Whetl‘ief br not to enact an initiative ordinance, a_
copy of which is attached hereto as Exhibit A and mcorporated hcrcm
Section 2. 2 Ballot Proposmon The ballot tlt]e for the aforemennoned proposmon

sha.ll read as follows

Initiative Measure

- Mukilteo: Initiative ‘No. 2. concetns ‘automatic ticketing machines.
This measure would prohibit Mukilteo from wusing camera.
- ‘surveillance to impose fines: tmless two-thirds of the'Council and
_ voters approve, limit fines, repeal Ordinance 1246 allowmg the-
machmes, and mandaté an-advisory vote. "~

Should this measure be enacted into :law’?

Section 3. Duties of City Clerk. 'fhe City Clerk is her;by authquzed and directed
_to ﬁnnish:promptly to the Snoholnish County Auditor a §enlﬁcd-. copy of this Rgsolutién. The
City Clerk is further directed and authorized to publish the proposed Initiative Ordinance in the
official newspaper of the City not less than five (5) nor more than twenty (20) days prior to the

November elcction._d_gtcf.

Section 4. Local Voters’ Pamphlet. The City. Attorney is directed to prepare and
submit the explanatory statement for the ballot proposition as rcquifcd by the administrative
rules of the Snohomish County Auditor. The arguments for and against the ballot proposition

\‘.'-

shall be prepared by the committees appointed by the Council pursuant to RCW 29A.32.280.

{ASB802671.DOC; 1\00014.900000 }
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RESOLVED by the City Council and APPROVED by the Mayor this day of

. 2010.

APPROVED:

MAYOR JOE MARINE

ATTEST/AUTHENTICATED:

CHRISTINA J. BOUGHMAN, CITY CLERK -

i
FILED WITH THE CITY CLERK: . . 7-19-10

PASSED BY THE CITY COUNCIL:  7-19-10
RESOLUTION NO. 2010-022", ’

{ASBB02671.DOC;1100014.900000\ )
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CITY OF MUKILTEO
INITIATIVENO. 2

AUTOMATED TRAFFIC SAFETY CAMERAS

EXPLANATORY STATEMENT

Chapter 10.05 of the Mukilteo Municipal Code authorizes use of automated traffic safety
cameras to detect stoplight violations and school speed zone violations. That chapter also
sets forth standards and restrictions regarding use of the cameras, and sets a fine of $112
for each violation.

¥f approved, this measure would repeal chapter 10.05° of the Mikilteo' ‘Mimicipal Code

and require an advisory vote of the people at a general election prior to adoption of any
ordinance that authorizes use of automated traffic safety cameras. In addition, the

measure would prohibit the City and any contractor from mstalhng or. usxng automated' :

traffic safety cameras unless the system is approved by a two—thlrds ‘yote: of- the: City

'Council and a majority vote of the people at an‘election. The fine for infractions would -

bé no more than the least expensive parking ticket imposed within the city limits of
Mukilteo.

{ASB803221.DOC;1\00014.900000\ )

APP. 15



. municipal corporation; CHRISTINE

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

MUKILTEO CITIZENS FOR SIMPLE
GOVERNMENT, an unincorporated
association of Mukilteo residents,

Plaintiff,
. 4
CITY OF MUKILTEQ, a2 Washington
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilteo;
SNOHOMISH COUNTY, a political
subdivision of the State of Washington;

CAROLYN WEIKEL, in her official
capacity as Snohomish County Auditor,

Defendants.

1, Christine Preston, declare as foliows:

No. 10-2-06342-9

DECLARATION OF CHRISTINE
"PRESTON :

1. 1 am the founding member of Mukilteo Citizens for Simple Government, the

plaintiff in this case. 1 am competent to testify and make this declaration based on personal

knowledge.

2. 1 am a resident of the City of Mukilieo, Washington and a registered voter.

DECLARATION OF CHRISTINE PRESTON - 1
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3. Mukilteo Citizens for Simple Government is an unincorporated association of |

Mukilteo residents. The association’s members believe that it is in the public interest to support

the authority of Mukilteo élected officials to act as the duly-elected representatives of Mukilteo
ciﬁzens.

4, Inthis case, it is Mukilteo Citizens for Simple Government’s position that the
Mukilteo City Council has exclusive authority to decide whether or not Mukilteo should use
automated traffic safety cameras o enforce traffic safety laws mcludmg red light enforcement
and spcedmg in school zones The assocxanon does) hot support an mmanve on this issue
because the City Council has'the power to make the ‘dé'éisioﬁ on behalf of 1}_1¢ir,v "cbﬁstitiients.

5. Proposed Mukilteo Initiative No. 2 ignores the éxclusive role of individuals
elected to the City Council t6 inake decisions for the electorate. It is iﬁcfﬁcicnt and a wa"st;i of
Tesources to pu£ measures on the ballot that the state legislature has already decided the City'

‘Council should handle.

I declare under penaltjz of perjury under the laws"of-";hé“';s‘ta_te"df .‘Was'hjngidh thét-the ‘

foregoing is true and correct to the best of my knowledge.

P!

SIGNED this _ L~ day of July 2010 at Seattle, Washington.

bi ‘/LflL %f : M 21

‘Christine Preston

DECLARATION OF CHRISTINE PRESTON - 2

Cerveera Drrinis..n
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR SNOHOMISH COUNTY
MUKILTEO CITIZENS FOR.SIMPLE No. 10-2-06342-9
GOVERNMENT, an unincorporated T _ R
association of Mukilteo residents, MOTION FOR DECLARATORY
JUDGMENT AND INJUNCTIVE RELIEF
Plaintiff, . :
v. : HEARING: August 6, 2010 at 9:30 a.m.

CITY OF MUKILTEO, a Washington
municipal corporation; CHRISTINE
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilteo; ! o .
SNOHOMISH COUNTY, a polmcal ' : ‘
subdivision of the State of ‘Washington; : »
CAROLYN WEIKEL, in heér official
capacity as Snohomish County Auditor,

Defendants.

I. INTRODUCTION
This case involves a pre-election challenge to proposed Mukilteo Initiative No. 2 on the
grounds that the measure is beyond the scope of the initiative power. When the Washington
Legislature speéiﬁcally authorizes the legislative body of cit'y or county to act, that grant of
power is exclusive to the legislative body and pfccludes an initiative on the issue. Here, under
RCW 46.63.170, the Washington Legislature vested the power to enact legislation related to the
use of automated traffic safety cameras with “local legislative authorities.” As such, exercise of

MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF - 1
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that power is not subject to repeal, ameridment, or modification by the peopl..e' through initiative
or referendum.
Proposed Mukilteo Initiative No. 2 improperly attempts to usurp authority that the

Washington Legislature granted to local lcgislativc bodies including the Mukilteo City Council

The proposed initiative would impose additional requirements on the City’ s ability to act ori the -

- use of automated trafﬁc safety cameras including, for example, a mandatory advisory vote of the-

people before the City Council may enact legislation, and yet another mandatory. vote of the

peop]e aswell as a supermajorlty of the City Council, before Muklltco may use automated

‘ trafﬁc safety cameras Accordmg]y, because ‘the Leglslature express}y enabled local legislative

authorities (e.g., the Mukilteo City Councxl) with the power 10 enact ordmances govemmg the
use of automated traffic safety cameras;.and because proposed Mukxlteo Imtxatlve No 2 seekq to

1mproperly‘mod1fy and Testrict that authority, the proposed initiative exceeds the initiative power

N

and should be declared invalid.

Time is of the essence in this matter. The parties have agreed toan expedlted schedule
N
To avoid the cost of pre-elec’uon processing and placement of an mvahd 1mt1at1ve on the ba]]ot

Plamuff Moukilteo szens for Simple Govemment asks that the Court rule ‘on thls matter as soon -

as poes1ble
I. STATEMENT OF FACTS |
The matter before the Court is a pure legal issue. The followihg summary of facts
provides the Court with context regarding the:applicable state statutes and rules, the procedural
history and status of proposed Mukilteo- Initiative No. 2 (“Initiative No. 2”), and the scope of the
proposed initiative. |
A. The Washington Legislature Granted “Local Legislative Authorities” the Power to

Enact Ordinances Governing the Use and Operation of Automated Traffic Safety
Cameras '

RCW 46.63,' et seg. establishes a statewide statutory framework for the disposition of -

MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF - 2
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“certain traffic offenses, including infractions determined through the use of automated traffic

safety camieras. The Infraction Rules for Courts ‘of Limited Jurisdiction establish the applicable

rules for local courts processing such traffic offenses. RCW 46.63.170 provides, in relevant part:

(1) The use of automated traffic safety cameras for issuance of
notices of infraction is subject to the following requirements:

(a) The appropriate local legislative authority must first enact
an ordinance allowing for their use to detect one or more of the
following: Stoplight, railroad crossing, or school speed zone.
violations. At-a minimum, the local ordinance must contain the

" .restrictions described in this section and provisiens for public
notice and signage.

RCW 46.63.170(1)(a).

B. Pursuant to RCW 46.63.170, Mukilteo Enacted an Ordinance Providing for the Use
' of Automated Traffic Safety Cameras.

On May 17, 2010, the Muk.l]teo City Council enacted Ordinance No. 1246 governing the
use, and guidelines arid standards for the use, of automated traffic safety cameras. Declaration of
Vanessa Power (“Power Dccl "y 92, Exhxblt 1 (Mukilteo Ordinance No. 1246). At the same

time, the City Counc1l authorized the Mayor of Mukllteo to enter into a contract on behalf of

: Mukllteo w1th an automated traffic safety camera provider. /d. 3, Exhibit 2 (Mukilteo City -

Council Minutes, May 17, 2010). The Mayor’s authorization to enter into a contract was later
rescinded until exploration of other alternatives was exhausted. Jd. Y4, Exhibit 3 (Mukilteo City
Council Minutes, June 21, 2010). Ordinance 1246 became effective after passage and .

publication. Id, Exhibit 1.

C. Proposed Initiative No. 2 Would Repeal Ordinance No. 1246 and Enact New
Legislation.

Mukilteo is a non-charter code city that operates under RCW 354, ef seq. See Mukilteo

Municipal Code (“MMC”) 1.12.010. Mukilteo has adopted code city initiative and referendum

power provided under RCW 35A.11.080 through 100. MMC 1.14.010. In or around June

MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF - 3
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2010, an initiativespe’citioh for a local initiative, proposed Initiative No. 2, was commenced.
Power Decl. 15, Exhibit 4 (Initiative Petition). On information and belief, the initiative petitien-
was timely submitted to the Mukilteo City Clerk and included sufficient valid signatures of

Mukilteo registered voters. Complaint §12.

W 0 3 & M w N
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Proposed Initiative No. 2 provides as follows:
BE IT ENACTED BY THE’PE'OPLE OF THE CITY OF MUKILTEO:

Section 1. New Chapter 1006 A new chapter 10.06 is hereby added to the
Mukxlteo Mun1c1pal Code to rea d as follows . :

10.06.010 Automated Ticketing Machines: the City of Mukil'fee and for-profit
companies contracted by the City of Mukilteo may not install or:use automiated
ticketing machines to impose fines from camera surveillance unless such a system
is,approved by a two-thirds vote.of, the C1ty Council and:a maJorlty vote:of 'the
people at an election. T

1. For'the purposes ‘of this' chapter, “autémated tiCkeﬁné machines” Theans a

dev1ce that uses a vehicle sensor. mstalled to work in conjunctlon -with an

“intersection “ttaffic’ control system ora speed measuring devxce -and a camera

synchromzed to automatlcally record:-one..or more sequenced “photographs,
mlcrophotographs or electronic i images of the rear of a motor vehicle at the time

the vehicle fails to stop when facing a’steady red traffic coritrel signial; or exceeds ‘

a speed hmlt as detected by a speed measurmg devxce

10. 06 020 Fmes if two-thirds of the City Council and a majority of Mukilteo-
voters at an election approve a system of automated txcketmg machines to impose
fines from' camera surveillance; the fine for infractions committéd shall be a
monetary penalty of no more than the least expensive parkmg txcket imposed by
law-enforcement in the city limits of Mukilteo. :

Section 2. Chapter 10.05 (Ordinance No. 1246 allowing automated ticketing
machmes) 18 hereby repea]ed

Secnon 3. Advisory Vote: Any ordinance that authorizes the use of automated
ticketing machines enacted after January 1, 2010, must be put on the ballet as an
advisory vote of the people at the next general election.

Section 4: [sic] Severability: If any provision of this act or its application to any
person or circumstance is held invalid, the remainder of the act-or the application
of the provision to other persons or circumstances is not affected.

MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF - 4
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See Power Decl., ExhiBit 4,

D. Mukilteo Clty Council Has Taken Action to Process Proposed Initiative No 2 for
Placeinent on the November 2, 2010 Ballot.

On July 19, 2010, the Mukilteo City Council approved Résolution No. 2010-22 (the

“Resolution”). Power Decl., Exhibit 5 (Resolution No. 201 0-22). Among other things, the

Resolution dirécts the Mukilteo City Clerk to provide the Snohomish County Auditor with a
certified copy of the Resolution and requests that the Snohomish County Auditor place proposed
Initiative No. 2 on the Mukilfeo ballot on November 2, 2010. Id

E. Plaintiff Seeks Declaratory and 'Injun'étive Relief to Prevent an Invalid Initiative
. -from Inclusion on the Ballot.

Mukilteo Citizens for Simple Government is an unincorporated éssociation of Mukilteo
residents who believe that it is in the public interest fo support thé authority. of Mukilteo elected
officials to act as the duly-elected ';eprgseptéﬁvés of Mukilteo citizens, See Declaration of
Christine Preston (“Preston Decl.”) J3. The association does not support an initiative ‘on the'
issue of éu‘tomate‘d traffic safetil cameras becaqse:the association believes that the law does not

allow for an initiative on this issue and because it is inefficient and a waste of resources to put

.meaéurcs on the ballot that the state legislature has already decided the City Council should

handle. /d. 4, 5.
IIl. . STATEMENT OF ISSUE
Whether proposed M;Jki]teo Initiative No. 2 exceeds the scope of the initiative pbwer. '
IV. EVIDENCE RELIED UPON
Evidence relied upon in support of this motion is set forth in the Declaration of Vanessa
Power, the Declaration of Christine Preston, and the records and files herein.

V. ARGUMENT |

A Standard of Revievy. .

Plaintiff seeks declaratory and injunctive relief from the Court on a narrow, purely legal

MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF - 5 -
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- governed by the summary judgment standard under Rule 56.

B. Pre-Election Review of a Subject Matter Challenige'Is Appropriste.
‘While Washington-courts gene‘rally refrain from reviewing the validity of a proposed law
before it has been enacted, this case falls squarely ‘wit'hin'a’We]i-‘estaﬁiﬁshed exception. For over

90 years, Washlngton courts have permitted subject matter pre-e]eetxon review to determine

whether an initiative or referendurn is within the scopé of the initiative or referendum power.

See City of Port Angeles v.'Our Water-Our Choice, 145 Wn. App. 869, 188 P.3d 533. (2008), rev.

granted, 165 Wn.2d 1053 (2009); Snohomish Cnty.v. Anderse-n' 1 23~Wn 24 ‘1 51, 868 P.2d 116

.(1994) Czry of Sequzm V. Malkaszan 157 Wn.2d 251 138 P 3d 943 (2006) Whaicom Cniy. v.

Brlsbane 125 Wn 2d 345 884 P 2d 1326 (1994) Czt:v of Seatrle V. Yes Jfor Seattle 122 Wn App.
382 93P.3d 176 (2004) 1000 Frzends of Wash. v. McFarland 159 Wn. 2d 165, 149 P.3d 616
(2006); thladelphla II'v. Gregotre 128 Wn 2d 707 716 17 91] P. 2d 389 cert. demed 519
U.S. 862 (1996) Here Plamtxff presents an appropnately narrow 1ssue for the Court’s Teview.

‘ Pre-electron subject matter challenges are proper because they do Tot raise concems - -
regardmg Justxmabxhty beeause postelectlon events do not further sharpen the 1ssues—-the subJect

matter of the proposed measure is either proper for chrect legislation or it is not.” Mallcaszan

157 Wn.2d at 255. Here, Plaintiff seeks only subJect matter review of the proposed initiative.

Plaintiff does not in this instance, challenge the substantive velidity of proposed Initiative No. 2
under the Washmgton Constltutron or otherwrse Instead Plaintiff seeks only the narrow relief
available to it at this time: a determmatlon of whether proposed Initiative No. 2 is beyond the
scope of the 1nmatwe power and thus not proper for direct lcglslatlon
C. Plaintiff Satisfies the Thresho]d Requxrcments for Justiciability.

Plaintiff has met the threshold Justlcrabxhty requircments under the Uniform Declaratory
Judgment, Act, Chapter 7.24 RCW, which call for: “(1) an actual, present and existing dispute, or

the mature seeds of one, as distinguished from a possible, dormant, hypothetical, 'speculati ve, or

MOTION FOR DECLARATORY JUDGMENT
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moot disagreemerit, (ﬁ) between parties havipg génuin’e and opposing interests, (3).whic'h

_involves interests that must be direct and substantial, rather than potential, theoretical, abstract or .
academic, and (4) a judicial determination of which will be final and conclusive.” To—Ro Trade

- Shows v. Collins, 144.-Wn. 2d 403, 411,277, 3d 1149 (2001) (quotmg Dzverszf ed Indus. Dev.

Corp. v. Ripley, 82 Wn. 2d 811, 815 514 P.2d 137 (1973)).

Mukilteo Citizens for Simple Goye‘m‘ment has an actual dispute with Mukilteo and
Snohomish County regardihg the subject matter ?alidity of ﬁroposed _Initiative No. 2. ‘T»he parties
have genuine and oppo’sing interests. Plaintiff’s position is that the proposed initiative is outside -
the scope of the initiative poivéri See Preston Decl. 993-5. ?laintiff seeks to preclude inclusion “
of an invalid initiative oﬁ the November 2, 2010 ballot. Mukilieo and Snohomish County have
taken the opposite position based on the incorrect assumption that proposed Initia‘tivo No.21is
valid. Mukilteo recently approved Reso]utxon No. 2010-22, whzch has the effect of processing
proposed Imtlatlve No 2 for placenient on the November 2,2010 ballot. Pursuant to the
Resolutlon Mukﬂteo has asked the Snohomxsh County Auditor to take action by placmg the
proposed initiative on the ballot.

The parties’ interests are direct and substantial because the proposed initiative involves
an unlawf_lil attemnpt to modify and limit the exclusivé authority granted to the Mukilteo City

Council. Finally, a judicial determination providing declaratory relief will be conclusive.

D. Proposed Initiative No. 2 Exceeds the Scope of the Initiative Power.
1. *  Matters Delegated to a Local Legislative Body Are I;fot Subject to Initiative.
When the Legislature acts to grant power specifically to a local legis]atiye body, that
power is not subject to direct legislation by initiative or referendum. “An initiative is beyond the
scope of the initiative power if the initiative involves powers granted by the legislature to the
governing body of a city, rather than the city itself.” City of Sequim, 157 Wn.2d at 261; see also
1000 Friends of Wash., 159 Wn.2d at 174; Leonard v. City of Bothell, 87 Wn.2d 847, 853, 557
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P.2d 1306 (1976) (grant of power o local legislative body precluded referendum election); State
ex-rel. Guthrie v. City of Richland, 80 Wn.2d 382, 384, 494 P.2d 990(1972) (where general law
grahts authority to governing body of ¢ity; exercise ‘of that authority not subject to repeal, '

amendment, or medification by initiative or refereﬁdum);-‘State ex rel. Bowen v. .Kruegel, 67

© 'Wn.2d 673, 678-79, 409 P.2d 458 (1965) (electorate of municipality had no power to demand

‘referendum-election on annexation ordinance becatise powers of annexation were expressly

conferred by state to city’s legislative body, and not ‘to-€lectorate or corporate eritity of ¢ity);

Neils-v. City of Seattle, 185 Wash: 269;276,-53 P.2d 848 (1936) (general law enacted by -

l'egislature;superfior'to:a"ll ‘inconsistent chatter provisions; charter provision with effect of limiting
or’-resf;‘icting legislative grant of power to-legislative authority is mvalid); City b’f"Pk'ir’t Angélés,
145 Wn.. App: 869 (initiative power does tiot extend to regulating public -Wa‘t’ér‘ systems because
legislature grante‘ctcity:lé“giélaﬁv’e 'bodies?pol"wéf o Operate water ﬁfili‘fiéé): TﬁiS‘ié’Bébause"a '
p‘robdsed initiative winder these circumstanices would “inteffers with the exércise of a power
delegated by statelaw to the governing Body of thie city.” - Id. 4t 882 {cifing Priovities First v:
City-of Spokane, 93 Wa. App. 406; 411, 968 P.2d 431 (1998)). Indeed, “people taniot deprive
the City’s legislative authoritysdf"thé'- power t6'do ‘What the constitufién and/or a state statute
specifically permit it to do. .. . Toallow the initiatives to proceed o the basis of police power,
or some other general theory, would be to undermine the legislitive grant of authority to the
local legislative body. .. .” /d.at 882-83 (citing King County v. Taxpayers.of King;County, 133
Wn.2d 584, 608, 949 P24 1260 (1997). o

2. The Legislature Delegated Use and Operation of Automated Traffic Safety
Cameras Exclusively to “Local Legislative Authorities.”
In this k:asc, the Legislature clearly granted local legislative bodies the power to legislate,
consistent with Washington law, the use and operation of automated traffic safety cameras as

well as the amount of fines to be assessed for related offenses. The Legislature made its intent in

enacting RCW 46.63 clear. RCW 46.63.010 provides that it is the “legislative intent in the
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adoption of this chapter in decriminalizing certain traffic offenses to promote the public safety

and welfare on public highways and-to facilitate the-implementation of a uniform and

expeditious system f‘or the dispositioh of traffic infractions.” To implement that “uniform and
expedmous system” across the state, the Leglslature made a clear grant of power to local
leg‘slatwe bodies to govern the use and opcratlon of automated traffic safety cameras consistent
with state law.

RCW 46.63.170(1)(a) provides in part that before a city or county may use automated

- traffic safety cameras, the “appropriate local legislative c‘mthbrity must first enact an ordinance .

allowing for their use . . . ” (emphasis added).” Likewise, RCW 46.63.170(1)(c) provides that
“[d}uring the 2009-2011 fiscal biennium, autornated traffic safety cameras may be used to detect
speed violations for the purposes of section 201(2), chapter 470, La'WS of 2009 if the local
legislative au;‘hority first enacts.an ordin;cm'ce auﬂmoﬁ'zing the use of cameras to detect speed | '
violations” (emphasis added). | |

. As set forth abdve, it is wé]l-s‘eﬁled under Washington .lawA that an initiative “cannot
interfere with the exercise of power delegated by state law to the governing body of la city.”
Prioritiés First, 93 Wn. App. at 411. Given the “clt;ar grant of power from the Legislature to

local legislative bodies with respect to the use and operation of automated traffic safety cameras,

the matter is not subject to initiative or referendum.

3. Proposcd Initiative No. 2 Is Beyond the Scope of the Initiative Power Becaunse
It Usurps Authority Granted to the Mukilteo City Council Under RCW
46.63.170. :

| In this case, Proposed Initiative No. 2 is an invalid initiative because it would usurp
authority the Legislatﬁre clearly granted local legislative bodies with respect to the use and
operation of automated traffic safety cameras..} Proposed Initiative No. 2 goes beyond the scope |
of the initiative power because it would amend, restrict, and modify the specific grant of power

in RCW 46.63.170 by, among other things:

. MOTION FOR DECLARATORY JUDGMENT

AND INJUNCTIVE RELIEF - 9
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1. Requiring an advisory vote of the‘peo}ile before the Mukilteo City Council may

enact an ordinance authorizing the use of automated traffic safety cameras;

2." Requiring a fwo‘-thirds-ﬁ supermajority vote 6f the‘City Council and a majority vote -

of the people before the City, or “for profit companies contracted by the City of
'Mlikilted’; 'may install or use automated traffic safety cameras; |
3. Lxmmng the fines that the City of Mukxlteo may assess for traffic vxolatlons
- deterrmned through the use of' automated trafﬁc safety cameras; and: ‘
4. Repealmg»a--properly~enacted local: ordmance; Mukilteo Ordirance No. 1246,
-authorizing the use, and guidelines and standards for the use, of automated traffic
_ -safety-cameras in Mukilieo. -

- Because prbposedv'initiative No. 2-exceeds theé scope of the initiative power, it stiould be
deemed-invalid:and should not be placed "dﬁ'ﬁe'»i'bellﬁt'.7'*;S’é'é Yes for Sédtfle, 122"Wn. App. at 388-
91 (affirming trial court’s decision ’te strike initiative from ballot because inifiative Was oiftside
scope-of initiative' power); Bhilddelphia I 128 ' Wn2d 4t 709 (Holding initiative goésbeyond

scope of power reserved to'people and should not'appear 6n ballot): ‘Ct‘iy'of)"oi‘f Ariééles, 145

© Wn. App:-at 872, 880-83 (initiative that exceeded Tocal initiatiVe power was invalid); City of

Sequim, 157 Wn.2d at 138 (h,olding that initi‘aﬁVeW‘és""dt’:téide scope of iniifiative power).’

E. Injunctive Relief Preventing Placement of Proposed Imtlatxve No. 2 on the Ballot Is
Warranted

" As set forth above pre-elec’uon rehef is: appropnate here To avcnd unnecessary process

on the part of Mukilteo and Snohomish County, and t6 avoid waste of resources, prompt
resolutxon of this lega] issue 1s needed

Injunctive relief is proper where the movant has a clear legal or equitable right, has a
well-grounded fear of immediate invasion of that right, and will suffer actual and substantial
injury as a result of fhe defendants’ acts. Waremart, Inc. v. Progress;‘ve Campaigns, Inc., 139

Wn.2d 623, 627, 989 P.2d 524 (1999). Injunctive relief is warranted here. As citizens of
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Mukilteo, Mukilteo Citizens for Simple Government has a clear and equitable right to have its
elected legislative officials pass ordinances in accordance with RCW 46.63.170, without

unlawful interference by the initiative petitioners. ‘See Yes for Seattle, 122 Wn App. at 388-91;

Philadelphia 11, 12.8 Wn.2d at 709; City of Port Angeles, 145 Wn. App. at 8727 880-83. Ithasa

‘Welll—grounded fear of iinmediate invasion of that right because Mukilteo has recently approved
Resolution No. 2010-22, which i'aas the effect of processing proposed Initiative No. 2 for
placement on the November 2, 2010 ballot. Last, 'Mukiltep Citizens for Simple Government
would sustain actual and substantial injury if the invalid iniﬁative 1s placed on the bal]ot.. .

Washington courts have routinely grar'xted injunctive IEIit;,f where an initiative went
beyond the scope of initiative power thhout requiring separate preof of harm. See e.g., Ruano
v. Speliman, 81 Wn.2d 820, 505 P.2d 447 (1973) (aﬁirmmg trial court’s issuance of i mjunctive
relief enjoining submission of invalid initiative); Yes for Seattle, 122 Wn. App. at 385, 391
(afﬁrmi‘ngA trial court’s decision to strike initiative from ballot where i;aitiative wias found to be
beyon;i initiative powerj; see also Philadelphia II, 128 Wn.2d at- 709 (holding that alfhou'gh
Atiorney General had no right to refuse to prepare ballot title and sumimary for initiative, couﬁ
would not require Attomey Géneral to do so because initiative i.s beyond scope lof .W;is‘hingtbn’s
initiative power and Attorney General would likely seek injunction if court remanded .case).
Therefore, if proposed Initiative No. 2 exceeds the scope of the initiative power this Court
should enjoin Defendants from 1ncludmg proposed Mukilteo Imtxatxve No. 2 on the ballot.

VI. CONCLUSION

The Washi.ngton Legislature c]eaﬂy provided power to local legislative authorities to
enact ordinances allowing for the use of traffic safety cameras. The clear grant of authority to
local legislative bodies precludes subjecting local laws related to the use of tréfﬁc safety cameras
to initiative.. Consistent with Washington law, Mukilteo Citizens for Simple Govermnment

requests that the Court enter a dec]ératoryjudgment that the subject matter of proposed Initiative
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’

No. 2 is not subject:to initiative and enter an injunction precludingDefendants from placing

proposed Initiative No. 2 on the ballot, or takmg any other related actxons

DATED: July 23, 2010

STOEL RIVES Lip

\Vnessa Sona.no Power WSBA No. 30777
Glona S. Hong, WSBA No. 36723

Attorneys for Mukl}teo Cltxzens for Simple

- Goverithent:
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subdivision of the State of Washington;

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

‘ FOR SNOHOMISH COUNTY
MUKILTEO CITIZENS FOR SIMPLE No. 10-2-06342-9
GOVERNMENT,; an unincorporated - e _ o
association of Mukilteo residents, DECLARATION OF VANESSA POWER .
' . IN SUPPORT OF MOTION FOR
Plaintiff, , DECLARATORY JUDGMENT AND
. INJUNCTIVE RELIEF
V. .
~ CITY OF MUKILTEO, a Washington HEARING: Aug. 4,2010 at 9:00 a.m. -

niunicipal corporation; CHRISTINE
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilteo;
SNOHOMISH COUNTY, a political

CARCLYN WEIKEL, in her official
capacity as Snohomish County Auditor,

Defendants.

1, Vaness.'a Sorianbl'Power, declare as follows:

1. I am a member of the Washington State Bar Association, and 1 am an attorney at
Stoel Rives LLP, representing the Plaintiff Mukilteo Citizens for Simple Government in this
matter. Ihave personél knowledge of the facts set forth herein and ] am competeht to testify as

to these facts.

DECLARATION OF VANESSA POWER - ]
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2. A;ctached at Exhibit 1 is a true and ;:orrect copy of City of Mukilteo vOrdinan‘ce
No. 1246.
| 3. " Attached at Exhibit 2 is a true and correct copy of Mukilteo City Council
Minutes for the City Council meeting held Mayl 17, 2010.
4, Attaphed at Exhibit 3 is a true and .corr'ect copy of Mukilteo City Council Minutes

for the City Council meeting held June 21, 2010.

S. Attached at Exhibit 4 is a'true and correct copy of Initiative Petition for proposed * -

Mukilteo Initiative No, 2.
6 Attached at Exhibit$ is a true and correct copy of City .9f Mukilteo Resolution
No. 2010-22; |

I declare under penalty of perjury under the laws of the. State of Waéhington that the

kforegéing_‘is true and correct to the best of my, kn:owled'ge_t

SIGNED this .7/\%ay of July 2010 at Seattle, Wash'ingtoix..

.5'.,
'

e

Vanessa Soriand Power

DECLARATION OF VANESSA POWER - 2
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CITY OF MUKILTEO
- MUKILTEO, WASHINGTON

ORDINANCE N. 1246

AN ) F CITY: U EO, WASHINGTON
RELATING TO' TRAFFIC SAFETY ‘CREATING A’ NEW CHAPTER 10.05
OF THE MUKILTEO MUNICIPAL CODE; AUTHORIZING USE -OF
AUTOMATED TRAFFIC SAFETY CAMERAS TO DETECT STOPLIGHT
INFRACTIONS AND SCHOOL SPEED ZONE VIOLATIONS; ADOPTING
THE STANDARDS AND RESTRICTIONS REGARDING USE OF TRAFFIC
SAFETY CAMERAS; AND SETTING THE MONETARY PENALTY FOR
SUCH INFRACTIONS.

WHEREAS, RCW 46.63.170 authorizes local Jumdlctmns to use automated trafﬁc safety

cameras subject to certam restrictions; and

"WHEREAS, the City Council of the City of Mukilteo, Washington, recognizes. the valie
of implementing an automated traffic enforcement program in furtherance of its goals. in creating

a safe environment for its citizenry; and

WHEREAS some of the worst traffic accidents, those involving right-angle collisions at
high rates of speed, are the result of running red lights, ‘and studies have shown that these

accidents involve more serious injury and dcath than other kinds of. accidents at signalized
- intersections; and : -

WHEREAS, the strategic placement of automated cameras at these intersections to record
red light running violations has been shown to reduce the frequency of violations, corresponding
injuries, and associated economic costs; and

WHEREAS, some of the most tragic traffic accideﬁts, those involving school children, are
the result of speeding in school zones; and

WHEREAS, the strategic placement of automated cameras in school zones to record
speeding violations has been shown to reduce the frcquency of violations, corresponding injuries,
and associated economic costs; and

WHEREAS, the City has numerous arterial intersections and school zones that would
benefit from the strategic placement of automated traffic safety cameras;

NOW, '1‘HEREFORE, THE CITY COUNCIL OF THE CITY OF MUKILTEO,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. New Chapter 10.05. A new chapter 10.05 is hereby added to the Mukilteo
Municipal Code to read as follows:

VACLERK\Ordinances\Ord 1246 Traffic Safety Cameras.doc 1
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Chapter 10.05
Automated Trafﬁc Enforcement

Sections: .
10.05.010 Authorlzed useof automated traffic safcty ‘cameras
10.05.020 Notice of infraction
10.05.030 Response to notice of mfractxon
10.05.040 Infractions processed
10.05.050 Fines -
+10.05.060 Non-exclusive enforcement
10.05.070 ‘A'uthbrizzition for us’e of electronic signatures

10.05.010 Authonzed use of automated traffic safety cameras.

A ‘Law enforcement officers of the City of Mukilteo and persons commzssmned
by the Mukilteo Police Department are authorized to use automated traffic
cameras and related autornated systems to detect the following: (1) stoplight
.violations and (2) school speed zone violations.

B. The use of automated traffic safety cameras is subject to the following
" restrictions:

1. The use of automated traffic safety cameras is restricted to two-arterial
intersections and school speed zones only :

2. Automated “traffic safety cameras may only- take plcturcs of the vehicle and _
_vehicle license plate and only while a violation is-occurring. The picture-must not
reveal the face of the driver or of the passengers in the vehicle..

3. The City shall clearly mark all locations where automated traffic safety cameras
are in use by placing signs in locations that clearly indicate. to a driver that he or
she is entering a zone where traffic laws are enforced by an automated traffic
safety camera.

4. Notwithstanding any other provision of law, all photographs,
microphotographs, or electronic images prepared under this chapter are for the
exclusive use of law enforcement in the discharge of duties under this chapter and,
as provided in RCW 46.63.170(1)(f), are not open to the public and may not be
used in a court in a pending action or proceeding unless the action or proceeding
relates to a violation under this chapter. No photograph, microphotograph, or
electronic image may be used for any purpose other than enforcement of
violations under this chapter nor retained longer than necessary to enforce this
chapter.

5. For the purposes of this chapter, “automated traffic safety camera” means a
device that uses a vehicle sensor installed to work in conjunction with an
intersection traffic control system, or a speed measuring device, and a camera

V:\CLERK\Ordinances\Ord 1246 Traffic Safety Cameras.doc 2
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synchronized to automatically record one.or more sequenced photograpbs,
microphotographs, or electronic images of the rear of a motor vehicle at the time
the vehicle fails to stop when facing a steady red traffic control signal, or exceeds
a speed limit in a school speed zone as detected by a speed measuring device.

10.05.020 Notice of infraction.

A. Whenever any vehicle is photographed by ‘an automated traffic'safety camera)'a
notice of infraction shall be mailed to'the Tegistered owner 'of ‘the vehicle: within
fourteen (14) days of ‘the violation, or to the renter-of ‘a ‘vehicle within fourteen
" (14) days of establishing the renter’s name and address under this séctioni Thelaw
enforcement officer issuing the notice of “infractioh shall “inchide’ with it a
certificate or facsimile ™ theréof, “based” upon"" inspéction” ‘of “photographs,
microphotographs, or electronic images produced by an -automated traffic safety
.camera, stating the-facts: supporting :the.notice «of; “infraction. :This, certificate -or
facsimile is prima facie evidence of the facts contained in it and is-admissible in a
Arping! ' violation 'under this® Chapter. ' The “photographs,
_ microphotographs, o1 _l_’e""étrﬁdﬁié«-iﬁiagesfé'\‘/idénéiﬂgi}hévi"dlétiiin fhust'be‘available
for 'inspection and admisgion into evidence in ‘a'proceeding to’ adjudicate the
liability for the infraction. : A . : -

B. The registered owner of a vehicle is résponsible for such'an infraction unless
" the registered owner overcomes the presuinption in this ‘section. If ‘appropnate
under, the circumstances, a renter identified under subsection E of this segtion is
- responsible for sieh an infraction. T T

infraction case involving an infraction detected through the use of
-traffic _safety c % f icular Vehicle
together with proof that the peérson named in thie Hiotice of traffi¢ infraction was-at
the. time ‘of. the: violation. the registered.-owner. of the vehicle; constitutes in '
evidence a prima facie presumption that the registered owner of the vehicle was
the: person.in control. of the vehicle at the point where, and.for the time during
-which, the violation occurred. ) '

D' This:presumption may be overcome only if the registered owner states, under
oath, -in a written statement to the court.or in testimony before the court that the
vehicleinvolved was; at the time, stolen or in the care, custody, or control of some
person other. than the registered owner.

E. If the registered owner of the vehicle is a rental car business, the law
enforcement officer, shall, before such a notice of jnfraction is issued, provide a
written notice to the rental car business that a notice of infraction may be issued to
the rental car business if the rental car business does not, withiin' eighteen (18)
days of recciving the writien notice, provide to the peace officer by return mail:

1. A statement -under oath stating the name and known mailing address of the
individual driving or renting the vehicle when the infraction occurred; or .

[E3 ]

VACLERK\Ordinances\Ord 1246 Traffic Safety Cameras.doc
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‘2. A statement under oath that the business is unable to detérmine .who was
driving or renting the vehicle at the time the infraction occurred; or

3. In lieu of identifying the vehicle operator, the rental car busmfss may pay the
apphcablc penalty.

Tlmcly mailing of this statement to the peace officer relieves a rental car business
of any habxhty under this chapter for the notice of infraction. :

B B

-10.05.030 Response to notice of mfractlon and Tequest for heanng

A person receiving a notice of infraction based on evidence detected by an
automated traffic safety camera may respond to such notice by mail. Such person
must.still respond in-accordance with state law, including but not limited to RCW

46.63.070. The person receiving the notice of infraction may request a bearing.

10.05.040 Infractions processed.

Infractions detected through the use of automated traffic safety cameras are not
part of the repistered owner’s driving record under RCW 46.52.101 and
46.52.120. Additionally, infractions generated by the use of automated traffic
"safety. cameras under this chapter. shall be processed in the same manner as,
parking mﬁactxons including for the purposes of RCW 3.50. 100 3.62.040,

46. 16 216, and 46.20.270(3).

10.05. 050 Fines.

A. “The fine for infractions commnted pursuant to the provxsmns of this chaptcr
shall be a base monetary penalty of one hundred and twelve dollars ($112.00).

B. TFees and penalties for faJ]ure to respond shall follow the standard court
schedule for infractions. :

10.05.060 Non-exclusive enforcement.

+ Nothing in this-Chapter prohibits a law enforcement officer from issuing a notice
of traffic infraction to a person in control of a vehicle at the time a violation
occurs under RCW 46.63.030(1)(a), (b), or (c).

10.05.070 Authorization for use of electronic signatures.

. A. It is contemplated that in the use of automated traffic safety cameras the
infractions would be developed automatically through electronic programs tied to
the traffic safety cameras. In order to minimize handling issues and to facilitale
prompt transfer of charging documents, the City may use the electronic signature
system authorized pursuant to chapter 19.34 RCW.

B. In connection with the automated traffic safety camera program, the police
chief or the chief’s designee is authorized to utilize electronic signatures in
accordance with the provisions of chapter 19.34 RCW.

VACLERK\Ordinances\Ord 1246 Trafiic Safety Cameras.doc 4
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Sectxon 2. everablh_tx If any sccnon, subsection, sentence, clause, phrase or word of this
Ordinance is held to be mvahd or unconstltuhonal by a court of competent Junsdlctlon, such
invalidity or unconstitutionality thereof shall not affect the validity of constitutionality of any
other section, subsection, sentence, clase, phrase¢ or word of this-Ordinance.

Section 3. Eﬂ'ectxve Date. This Ordinance shall be in full force and effect five (5) days after
passage and publication as requlred by ]aw

PASSED by the City Councﬂ and APPROVED by the Mayor thls 17th day of May, 201 0

APPROVED:

ATTEST/AUTHENTICATED:

CITY CLBRK CHR]STINA J BOUGHMAN

APPROVED AS TO FORM:
OFFICE OF . THE CITY ATTORNEY:

By 5
ANGELA 3. BﬁLBECK

FILED WITH THE CITY CLERK: 5-17-10
PASSED BY THE CITY COUNCIL: ~ 5-17-50
PUBLISHED: 5-31-10
EFFECTIVE DATE: ' 5-26-10
ORDINANCE NO. 1246

VACLERK\Ordinances\Ord 1246 Traffic Safety Cameras.doc 5
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CITY OF MUKILTEO, WASBINGTON - &0 EBM‘&.!.’E!%

CITY COUNCIL MEETING MINUTES &7 /6

CALL TO ORDER

© ATTENDANCE

AGENDA ORDER

PROCLAMATION

SPECIAL
PRESENTATION

REPORTS FROM
MAYOR AND CITY.
COUNCIL

CITIZEN
COMMENTS

C ONSENT AGENDA

nMayor

arine called the meeting to order at 7:00 PM and led the ﬂaé salute.

Mavor/Counciimembers:

Mayor Marine, Council President Lord, Council Vice President Emery and
Councilmembers Grafer, Tinsley (arrived at 7:15 PM) and Vanderwielen. Absent:
Councilmember Stoltz

City Staff:
City Administrator Hannan, City Aftomey Bclbcck Assistant to City Administrator

" McArthur, Finance Director James, Pohce Commander Macklin, and Public Works
Director Walers.

No changes were requested.
Mayor Marine proclaimed May 17 - May '23, 2010 as National Public Works Week.

Public Works Director Waters spoke about having a picnic in recognition of the Public
Works crew at Lighthouse Park on May 20, 2010 from 11:30 AM - 1 00 PM.

“The Mukx]leo Youth Advnsory Committee presented information regarding the

Comniittee’s Mission Stalemenl PIOJ ect Planmng, -and past and on-going projects.

Mayor Marmc presented ‘cach membcr of the Committee Members with cemﬁcales of
appreciation and a Lighthonse chocolate bar.

None.

None. .

Mayor Marine asked if there were any items Council wanted pulled for discussion.
Councxlmcmbcr Lord requested discussion about ltem 1. The Mayor declared the
Consent Agenda Ttem 2 approved.

1. Approval of Meeting Minutes of May 3 and May 10, 2010 (AB10-01)

Motion: To opprove the minutes of May 3, 2010 and the minules of May 10,
2010 (check on motion maker regarding the Green Roof Discussion).

Motion By: Lord

Seconded By:  Gregerson

Action: PASSED with Councilmember Tinsley abstammg from the vote on the
minules of May 10, 2010.

Nole: Review of the recording of May 10, 2010 minutes show that the motion was made
by Councilmember Lord and seconded by Councilmember Grafer. The May 10, 2010
minutes have been corrected,

VACDDWINUTES\Cily Council 2010-05-17.doc : )
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CONSENT AGENDA

e-evinCODtimiCd

. BUSINESS ITEMS

2. Approval of" Psyment Vouchers Totahng 31 ,391 705.59 (AB]O-OZ)

Toapprové the following payment vouchers:

Direct Depo_sxl #1277134-12840 218,566.18
Payroll Checks #35202-35210 : 17,426.05
Benefits/Deductions #35211-35236 & EFTs 148.448.73
Payroll Total ’ $384,440.96
Claims Checks #58263-58361 & EFTs : 1,007.264.63
Claims Total $1,007,264.63
Total Expenditures . $1,391,705.59

3.  Youth Advisory Committee Appointments (AB]M])

Mayor Marine requested that the City Council confi im the appointments to the Youth.

Advisory Committee for 20] 0—201 1 as presented

Motion:

Committee for 2010-2011 as follows: .
«  Hunter Coulombe, Kamiak High School, Grade 10
»  Naomi Falk, Kamiak High School, Grade 11
e Sam Kim, Kamiak High School, Grade 10
» » Yoo Eun Kim, Kamiak High School; Grade 10
= Jacob Landsberg, Kamiak High School, Grade 10
- Haley Hansen, Kamlak High Schoot, ‘Grade 11 °
*  Raymond Darrah, Kamiak High School, Grade 9
" = Briansia Hinds, Kamiak High School, Grade 10
*  Sunyoung Park, Harbour Pointe Middle School, Grade 8
e Kirsten Cplli'son,vKamiak ‘High School, Grade 10
*  Shrinivas Ramanath, Kamiak High School, Grade 10
*  Brian Wang, Kamiak High School, Grade 11
*  Juliana Jorgensen, Kamiak High School, Grade 9
*° Sam Short, Kamiak High School, Grade 9
= laurena Lau, Kamiak High School, Grade'11
»  Ann Miller, Kamiak High School, Grade 11
»  David Carter, Kamiak High School, Grade 10 -
» Kevin Baron, Kamlak High School, Grade 9

Motion By: Gregerson
Seconded By: Lord ®
Action: PASSED unanimously.

4.

EMS Levy Ordinance No. 1240 (AB10:19)

City Administrator Hannan presented information ;regarding the expiring Emergency
Medical Service Levy and provided options regarding allowable terms of a levy.
Finance Direclor James presented the budget calculator and responded to Council
questions. Council discussion followed.

To confimi the Mayor’s appointments to the Youth Advisory

Mayor Marine opened the meeting to Public Comment.

Charlie Pancerzewski, Mukilteo, spoke in favor of keeping the levy at the Jevel it is and

was opposed to the levy increasing property iaxes.

Kirk Galatas, Mukilteo IAFF President, spoke in support of the levy.

Council discussion and questions of stafT followed.

VACDDWINUTE S\City Council 2010-05-17.doc
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BUSINESS ITEMS ~ Motion:

eesenCONtiNUEd

Motion By:

Secondéd By:

Action:
© Ayes:
Nayes:

Motion:-

Action; :
‘AyBS'

Motlo .

Motlon By

'Seconded By: -

Action: '
Ayes:
Nayes:

Motion By: -
Seconded By:

e ‘1240 requesnng a Special Election to be heid on

'August 17 2010_ for ‘the’ purpose of authonzmg a permanent property
ér'thousand dollars for Emergency Medical Care

tax levy of 50°cen
and Emergency Medlcal Servnces.

Gregerson-’

Grafer -

PASSED 5-1

Grafer, Gregerson, Lord, Tinsley, ‘Vanderwielen
Emery

: That-the Mayor and the City Council i’ublic Safety Committee should

pursue discussion with the City of Lynnwood regarding long term fire
service optmns such as expanding our existing parmership or
consolidating services ahd dlscuss with any othe¥ potenhal partners the

) -pOSSIblllly of a futvre - reglon f ire amhonty

Gregérson '+ -

Vanderwielen
PASSED 6-0
Emery, Grafer Gregcrson, Lord Tinsley, Vanderwielen

PASSED 541’ it
- Emery; Grafer; Gregerson, Lord, Vanderwiclen
Tinsley

-6. Salary Advxsory Committee Compcnsahon Recommendahons for Elecied
Officials (AB10-57)

Salary Advisory Committee Chair Rand presented the Committee’s recommendations.

Mayor Marine encouraged -Couricil not, to adjusl the Mayor’s salary at this time.

Counml dnscuss»on foHowed .

Motion:

Motion By:
Seconded By:

Action:
Ayes:
Nayes:

To. approve the Salary Advisory Commitiee’s recommendation to
increase:the Council’s annual salary to $7,200.

Lord

Vanderwielen

FAILED 3-3

‘Grafer, Lord, Vanderwielen

Emery, Gregerson, Tinsley

7. 'Business License Code Amendment — Ordinance 1239 and Resolution 2010-05

(AB10-26)

Finance Director James- presented the-proposed changes lo the Business Llccnsc code
and fees. Council discussion followed.

Mayor Marine opened the meeting for Public Comment.
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BUSINESS ITEMS
continved

CITIZEN
COMMENTS

COMMENTS FROM
MAYOR AND CITY
' COUNCIL

ADJOURNMENT

Mayor Marire opened the meeting for Public Comment.

Charlie Pancerzewski, Mukilteo spokc. about licensing of independent contractors.

Motion: To adopt Ordinance 1239 amending business licenses and regulations,
and approve Resolution 2010-05 revising the business license fees (with
changes as noted by the Finance Dlrcctor)

Motion By: Gregerson

Seconded By: Lord

Action: PASSED unanimously

8." . Red Light Camera Agreement agd Ordinance 1246 (AB10-12)

. Police Commander Macklin presented noting that the red-light cameras could have a
positive effect on traffic safety in several -inteiscctions and one school zone. Council

discussion followed.
Mayor Marine opened the meeting for Public Comment.
Dan Hammer, Mukilteo, spoke about not being convinced there is a safety issue to

warrant this action, but if so.each intersection where these Iights arc placed should be
clearly identified by signage.

* Motion: To adopt Ordmance 1245 creating a néw chapter lOﬂS of the Mukilteo

Municipal Code authorizing use, standards and restrictions ~of
.automated traffic safety cameras.
Motion By: - Lord
Seconded By:  Grafer
Action: " PASSED4-2
Ayes:  Grafer, Lord, Tinsley, Vanderwiclen
Nayes: . Emery, Gregerson

Motion: . To authorize the Mayor to sign the Professional Services Agreement
: - with American Traffic Sojutions.
Motion By: Lord
Seconded By: Grafer
Action: PASSED 4-3
Vote: Ayes:  Grafer, Lord; Vanderwielen - Mayor Marine broke the tie voting Yes
Nays:  Emery, Gregerson, Tinsiey

Charlie Pancerzweski, Mukilteo, spoke about the costs associated with the EMS levy.

Councilmember Lord commented on the Spring Cleanup and sign code.

Councilmember Gregerson spoke about atiending a conference in Washington D.C. and
about meeting with Congressman Insley’s chief of staff.

>

The meel.ing adjourned at 10:45 PM.

These minutes are excerpts from the Council proceedings. An audio recording of the meeting was made.

~ Prepared by:

Shawna Gosselt,

ermit Services Supervisor
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- o . ‘APPROVED
CITY OF MUKILTEO, WASHINGTON = CITY OF MUKILTEO
CITY COUNCIL MEETING MINUTES 7.7. 10
June 21, 2010 - :
City Council Chambers — 11930 Cyrus Way

CALL TO ORDER Mayor Marine called the mccting’ to order at 7:03 PM and led the flag salute.

ATTENDANCE May_ozmtmcﬂ___mm
. Mayor Marine, Council Prcsxdent Lord, Council] Vice President Emery, and
Councilmembers Grafer, Gregerson, Stoltz and Vanderwielen. Councilmember Tinsley
was absent.

City Staff:
City Administrator. Hannan, City Clerk Boughman, City Attomey Belbeck, Finance

Director James, Fire Chief Springer, Police Chief Murphy, Public: Works Director
Waters, Assistant Director of Community Development Love, Assistant City Engineer -
Niggemyer, IT Manager Varga and Senior Department Assistant Barnhart.

AGENDA ORDER - Mayor Marine advised that the Business License Code Amendment (item #6) was being . .
pulled and would be brought back 1o a future meeting. He also moved Agenda iterhg L
#11 (WSF Front Street Improvements) and'#14 (Red Light Camera Discussion) to the :
first two-issues under Business Items to accommodate audience participation.

REPORTS FROM Mayor Marine congratulated Public Works Du-cctor Waters on his appomtment to the

MAYOR AND CITY Washmgton State Public Works Board. .

COUNCIL .

: Coimcilmember Stoltz commentéd on the “Waterfront Wednesdays” -events, parking
difficulties at Lighthouse Park and ferry traffic issues. He also asked about wiring for
the Lighthouse Park bandshell. Assistant City Engineer Niggemyer explained how the
power and electric. wiring ‘would be installed. Mayor Marine noted that portable fights
"would be available and stored in the back room of the bandsheli.

Councilmember . Grafer commented on’ the tour of the new Community Center
" construction site she took prior to the Council meeting.

_CIT]Z.E;.N . Ellen Koch, member of the Historical Society, thanked the City for the maintenance and
COMMENTS repair work they did at the Mukilteo nghthouse : i

‘Fawn_Bowels, Staybridge Suites, extended an invitation to everyenc to attend !
Staybridge’s Grand Opening on June 30, 2010at 2:00 PM.

Tim Eyman, Mukilteo, commented on the initiative process.

Charlie Pancerzewsld, Mukilteo, commented on ferry traffic issues. !

. CONSENT AGENDA Mayor Marine asked if there were any items on the Consent Agenda that Council wanted
pulled for discussion. Hearing no requests, the.Mayor declared Consent Agenda ltems
through 3 approved as presented.
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CONSENT AGENDA Approval of Mmutes of Jnne 7,201 0 (AB]O-OI)
continued To approve the Mmutes of June, 7,2010.

2. Approval of Paymenl Vouchers Totaling $1 488 932.07 (AB]O-OZ)
To  approve the followmg pdyment vouchers

‘Direct Deposit #12941:13049° - - o 224,618.50

. Payroll Checks #35273-35283 o 17,027.61
Beneﬁ!s/Deductlons #35284-35309 &: EFTs " . " 15306306

N - o ) » Payroll Total $393,709.17

Claim Ghecks #58481-5'86!6 & EFTs EASP 1,095.222.90

. Clalms Total ’ . $1,095222.90

‘ Total : xpendltures . $1,488,932.07

e _ohze the: Maybr to sxgnthe 2010/2611 Interlocai Agrcement for the Snohomish
Regxonal Drug ‘Task-Force. ~

BUSINESS ITEMS ...

. Shorelme Pérmit: Amendment \request by Washmgton State Ferries (WSF) that was
prevnously brought:before; Council:in:April:2010.- -At:that time, Council requested that
the actual conditions of the approval and a refmement of the WSF p]an be brought back
to.them for:final approval : R

Nichole Mclntosh, WSF adv1sed that the goals of the WSF proposed ‘Front Stréet
4 .. intersection ‘.lmprovement pro_;ecl were" to: 'reduce"the conﬂlcts between vehicles and

: WSE; 'gave a presentation*on the dmlgn of the proposed improvements
mcludmg the signal system and other upgrades. “She also provided video simulations of
traffic.and pedestrian.flows: +during:the. loadmg and unloading of the ferry. Ms. Spangle
and Ms, Mclntosh résponded-to questions froim Council during the presentation.

Vicki :Derks. - Mukilteo -business -owner; *supported ‘the WSF 'lmprovemenis but.- was
concemed that,whole-area-along Front Strect was not being observed as a roadway due
to ferry traffic Ioadmg from the expanded holdmg lancs

Charhe ‘Pancerzewskn Mukxlteo wanlcd 10 ‘see a ﬁ.:ll atilization of the ferry holding
expansion lanes.

" Main Motion: To authorize the removal of Condition # 13 from the WSF Ferry
+ Holding:LanéExpansion Shoreline:Permit and approve:
1. Findings of Fact and Conclusions as drafled on the WSF
+ Administrative'Shoreline Amendment Notice of Decision; and
2. Conditions -of Approval as'drafled on the WSF Administrative
Shoreline: Amendment Notice of Decision,

Motion By: Gregerson

Scconded By:  Cmery

Action: PASSED unanimously
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BUSINESS ITEMS

“continued by the Council at the April 4, 2010 meeting and felt that Council needed to comply with
‘the conditions of that Motion.
. Amendment to _ Lo
Main Motion: To not remove Condition #13 until the conditions implied by the
previous Motion [made by Councilmember Tinsley on April 4, 2010}
. have been complied wnth
' Motion By:  "Stoltz
‘Seconded By: Lord
Action: PASSED unanimously
Amendment to : . .
- Main Motion:  To include a pedestrian bution on-the north link of the intersection as -
. part of the plan.
.Motion By: Vanderwielen
Seconded By:  Stoltz-
Action: PASSED unammously
12. Red Lnght Camera Discussion (AB10-12)
City Administrator Hannan commented on events since the Council last took action on
;- this issue and the initiative petition submitted by Tim Eyman that was determined by the
County to be insufficient by 407 signatures. Becanse.a question was raised regarding
reconsideration of Council’s formcr actions on this' matter, Mr. Hannan reported that
staff was bringing it before Council for additional dxscnssmn and dlrecuon
P City Attorney Belbeck explained that Council would need a new ordinance in order to
repeal Ordinance 1246 that was adopted on May 17, 2010 and took effect 5 days after
its publication. As to the prior -authorization for the Mayor to sign American Traffic
Solutions’* contract for installation of the cameras, Coungil could waive its Rules of
‘Procedure to allow a-motion for reconsideration or Council could have a new motion to
_rescind the former action.
Discussion followed that inc]uded a request to have the Transportation Committee meet
1o review all the alternatives to address the pedestrian safety and traffic issues.
Tim Eyman, Mukilteo, commented on the meeting’s Order of Business and the initiative.
Yicki D;rks Mukilteo business owner, stated that she found red light cameras offensive.
’ Michael Young, Mukilteo, spoke against red light cameras.
Patty Cooper,-Mukilteo, asked that equal enforcement undér the law be considered and
that Council look at other altemnatives for the Olympic View School area.
Mimi Gales, Mukilteo, spoke against red light cameras.
Jerry Shelling, Mukilteo, spoke against red light cameras.
Charlie Pancerzewski, Mukilteo, did not oppose the use of red light cameras, but was
concerned about their degree of calibration.
VACLERKWIinutes\2010-06-21.doc 3
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‘BUSINESS ITEMS

continued

iinda Wooding, Evéreﬁ, felt that the cameras. ém:ihtrusivé and could have unintended

consequences. She stated that she was concerned about pedestrian safety and mentioned.

that the crosswalk lights in the Harbour Pointe school zone are effective.

‘V1ctor1a Callfas Mukllteo opposed lhe red hght cameras and agreed that the Harbour

increasing its Pohcc prescncc in the OIympxc Vxew school zone.

Larry Frostad, WSE,_in response 1o Mr. Eymaﬁ s-~comments regarding the meeting’s
Order of Business, requested that the record show that he was attending the Council

meeting on his day off.

Motférii'. B To rescmd >the approval of the profess:onal services agreement with

American- Traffic: Soluuons untll other alternatives have been
exhausted.
Motion By: Lord...i
Seconded By:  Stoltz
Action: . PASSED. unammous"ly

e

New Cbmmun:fy Center and Specuf' cd Rooms Rwoluuon 2010—14

Wi ord_order for the: multl-purpose,room According to her sources,

iy g : L’S
Elhot Pomt Elliott Pomt and Point Elliot have all bccn uscd

To adopt Resolution 2010-14 to name the new community center and
specified rooms at the new community center at 304 Lincoln Avenue
- with the change to the . multl-purpose 100 name to “Point Elliott.”
Motion By:. . Vanderwielen
Seconded By: Lord -
Action: .. PASSED unanimously

5. Agreement with SERS for.Cable Fiber (AB10:84)

Police Chief Murphy advised that the agreement authorizes SERS to negonate with
Blackrock Cable. for; ﬁper on;behalf of six-Snoliomish:County cities to begin the initia)
phasc of a new countywxde commumcahons system. By signing up now, Mukilteo will

receive three years of.access at no charge,

lT'Managc:l{' 'Va‘rga prbvided a diagram of the communications delivery method to be
implemented-viathe New World System sofiware.

Motion: To authorize Mayor to sign the SERS contract for Black Rock Fiber
connection to be paid by the City of Mukilteo by July 1, 2013 and to
approve an operating:transfer from the General Fund to the Technalogy
Replacement Fund in equal installments of $19,250 i 2011, 2012 and
2013.

Motion By: Gregerson

Seconded By: Vanderwielen

Aclion; PASSED unanimously
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BUSINESS ITEMS
contmned

" 6. Business License Code Amendment (AB10-26) — Irem pulled; no action taken.

7. Procurement Policies and Procedures Amendment (AB10-70)
Finance Director James distributed a corrected Resohmon and summarized the purpose
of the amendment. .

Motion: To approve Resohution 2010-16, amending Procurement Policies &

Procedures “Exemptions to Competitive Bidding Requirements” to )

include purchasing cooperatives that comply with Washington State and
City of Mukilteo bidding requirements.

Motion By: Gregerson

Seconded By: Grafer

- Action: " PASSED unanimously

'8, New Rosehill Community Center Room Rental Policies (AB10-69)

Recreation & Cultural Services Manager Bemer reported on the process to develop the
rental policies for the new community center and commented on the advanced
reservations needed for rental of the multi—purpose room versus classrooms. She also
commented on events that would require a caterer’s license and the proposed hours of
opcratzon at the new facility,

Motion: ' To approve the New Rosehill Community Center Room Rental Policies,
' with a change to the multi-purpose room name to Point Elliott.
Motion By: Vanderwielen

" Seconded By: Grafer

Action: . PASSED unanimously

9.. “Third Streét 30-Minute Parking Zone (AB10-75)
City Administrator Hannan reported that previous actions taken by Council gives'them
the flexibility to respond to business owners requesting short-term parkmg zones in front

of their locations, such as the Rose Hill Chocolate Company which is located across )
" from the Rosehill Commumty Cemer on 3rd Street. ’

Vicki_Derks, business owner in Mukilteo, requestad that Council also consxder 30-
minute parking on 4th Street for the coffee company.

Motion: = To approve Resolution 2010-17, éstablishing a 30-minute parking zone
on the north side of 3rd Street from Lincoln Avenue east of 75 feet and
on the south side of 3rd Street from Lincoln Avenue east of 20 feet.

Motion By: - Gregerson '

. Seconded By: Vanderwiclen

Action: PASSED unanimously

Following a short discussion, staff was asked to look at adding 30-minutc parking on 4th
Street. :

10. Employee Wellness Program (AB10-83)

Senior Department Assistant Bamnhart reported that the Association of Washington
Cities (AWC) offers a medical premium discount for cities that have a formal Wellness
Program and receive an AWC WellCity award. The city could apply for the premium
discount in 2012 if it receives the award in 2011 for its 2010 activities.
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Motion: To -approve Resolutnon 2010-18 establishing an Emp]o_yee Wel]ness

BUSINESS ITEMS - -
confinued . Program

MotionBy:  Lord "

Seconded By: Emery ‘

Action' PASSED unanimously

i 12. Pedestiian Undérpass Desngn Task Ordcr (AB10-51)
‘Due to-thé late hourjPublic’ Works' Dnector Waters did not previde a summary of his
" -staff. report, ‘but he and” Clty Admmlstrator Hannan responded to questions from

Coungcil. Discussion followed:

Motion: - - To auLhonze the Mayor to sign a confract w1th Perteet Engineering, to
design *an 'SR 525 - bndge stanrslwnlkway underpass for $28,470
mcludm a $5 000 ¢ ency and aulbonze the funds to come from

" Motion By: -
- -Seconded By: !
Action: it PASSED 541-
Voie: Ayes: Emeiy; Grafef, Gregerson Lord, Stoltz
Nays: Vanderwielen :

13. Annexahon Budget Appropnahon (AB] 0-55)

-City. Administrator-Hannan éd! that the appropnatxon was needed to update the .

legal description in order "to"inchide addmom\l propcmes in the new annexation

proposal. DJscusswn followed .

Main Mouon- To approve an appropnahon of $5,000 from the Gencral Fund for

- Motion By-. Gregerson AR
Seconded'By: ‘Lord .
Action: PASSED unammously
. Amendmentto” - o :
Main'Motion:  To have the Citizen Advisery vote prior to spending additional funds
- bn annexation.
- Motion By:  Siltz
" Seconded By: Emery'
Action: FAILED 2-4
' Vote: Ayes: Emery, Stoltz :
Nays: Grafer; Gregerson, Lord Vanderwielen
CITIZEN - James Brice, Mukme commented o his concerns' about pedestrian safety at all of the
COMMENTS area schools.

Vicki Derks; Mukilteo business owne, commented on pedestrian safety at Qlympic

View School and her support for the SR 525 pedestrian underpass.

Linda Wooding, Everett-supported the pedestrian underpass and requested that lights be

installed-in the Lighthouse Park bandshel].
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MAYOR AND None.

COUNCILMEMBERS . .
COMMENTS : ‘ o
1

‘STAFF None. '
COMMENTS :
] i
ADJOURNMENT There being no further business, Mayor Marine adjoumed the meeting at 11:20 PM. :

These minutes are excerpts from the Council proceedings. An audio recording of the meeting was made.

Prepared by: )
" Bt

Christinz J. Boughman, City-Clerk

s

- VACLERKWinutes\2010-08-21.doc .7

APP. 50



PPPPPP



Eou..eu_o:ozoszugzzo> pur 'Apeqy Joj ujedwey 'wos'swegueg Aq peiosuods .Su_.w_...s u] Jojjeq Azewyd 9102 _¢ ysnBay ay) Joj Kijenh o} sainjeubis 19104 jo Jaquunu Kiessassu syj 1330 0} 5| |26 1nQ

‘oo RlB@swEgueg '08)|piANOs SWEDULE MMM U2} 6-56p-527 yd ‘52286 VM ‘00PN

M 2AY U166 £16L1 ‘wodrswenueg :0) suonyad paubis uinyey

o3)NA _ : §

O3}IBNN

03} ININ .

9Bty

o8Ny

o(MNIN

02N

SEN I T

o3)INN

CanN

Aio| 83eq : ssaippy

ainjeubig| (1ajoa o@ypinpy aqg jsnw) swepN julld

'09Z°L1'S€ MOY Jo sjusiualnbal ayy 0} 332fgns ‘ol iyniy Jo £312 sy jo S18)0A pausysiBal ay) Jo 830A B 0] PBRILLQNS BQ ~- Z ‘ON 8AIIBHIU| 03]]{N -+ BOUBUIPIC
SIp Yiounod A9 ey) Aq passed ssajun ‘e m.__:vmh ‘031 |BINIA JO S13)0A paub)siepun ay) ‘aps :jubBnos jerjes so uofjoe ayj Jo jJuawale)s aspuoD

“Joueswapsiw e Jo AInb 8q |leys uswisiels es|e) Aue ujalay SaxeLL oym Jo 'ubis 0} paljenb jou asmuBY|o st ays Jo By udym uonyad e subis 15 J3)oA (263 e Jou § ays

Jo 8y uaym uojjaaje ue Bupjeas uopjjad e subls 1o ‘suoljad asay) jo auo uey) asour subls A|Bumouy|

ONINYYM

OUMm Jo ‘aweu anl) I8y Jo siy uey] J3L)0 Aue yum uorjad siyl subis oym uosiad A1aag

AE_ 10 108 8y} Jo Jopulewas By} "PlEAY| PRy SI mmzm_méas_o 10 uos1ad Aue o) voneaydde sji o (o€ Siy) jo uoisnoid Aue i :Alng218A3S p LOYIES

‘Aaloajse 10U S| SBIUBISWINDID 10 Su0siad Jayl0 O) uaisiacid 8iY Jo vojjesydde

."UO28j [2s0USD JxBu BU) 18 3jdcad ey} Jo ajoa A0siApe Le se 1ojeq

8y} uoInd eq jsnw '0},02 '} Aienuey Jajje pajoeus sauiydew Buijeysj) pajewo)ne JO BSN BY| SaZUOYINE tey) 3ouBuIpI0 kuy 9104 AloSinpy ‘£ U009
‘pajeades Agasay s (saunoew Sunayn pajewojne BuiMolle 9yz) "ON auBUIRIO) GO'0} Idey) °Z Loises

. "00MNY JO Sinui| A2 By} | juswaosojus mey Aq pasodit 193y Sul

=§12d sAjSUSOxa |ses) By} uey) 810w ou Jo Ayeusd Aiejauow e 9 |[2yS PaYIWNLOD SUCIIOBIU| 0] AUl By} 'agu {BAINS BIBWED WoJ) Sauy 8sadw 6]
seujyoews B.neyy pajewsojne jo we)ss e eaoidde uaijdea ue | S1310a oalipinyy Jo Ajsofew B pue younag) A ewg jO Spi-omy J iSeuld 020°30°04

"goiAep Buunseswrpasds & Aq pajos)ap Se i) pasds e spaaaxa iG ‘Jeubis 0403 ey

{1oN []s8A éme| ojur pajoeua ag ainseauw siy) pinoys

‘ajon A10siApe Ue 8)jepuelw pue 'saulydew ay) Buimojje gyz| @doueupI() |eadal
‘sauy ywil 'ancidde $i8)0A pUE |DUNOD 8Y) JO SPIIY}-0M] SSBjUN SBUY 8sodw| 0}
aoue|laans elawed Buisn woly osjin 11IQIYoId pjNom aInseal S|y “SauydeLL
Bunasoll S1jELIOIAE SUIFDLOD Z "ON SANeNIu] 0d)INYy (BIIL JOljeg pasodoig

pel Apes)s e Bujoey ueym dojs o) S|iej Bjayer Bl ) By} 1B BILAA JOJOW £ J0'Jea1 &y Jo sabiew) JUeIaIA 16 *sydesfiojoydosour ‘sydesbojoy

peotienbes 010w JO BUO PIOIBI AESIIEOINE O) PEZIUDIYIUAS BiaweED B pue ‘aojnap Bupnsesw paads e o ‘wajsis jeuod ayyel] uojj98sIe|Ul Le
Ujit uofaunfuod uj 310m O) POJieISU| J0SUBS BDJYBA € SBSN jey) B0AAP B SUBaW ,Sewtoews Bujaya) pajewojne, '18)deyd sy jo sesodind ey Jo4 *}
. . ‘u0j}os|a ue je ejdoad ay) jo 90a Ajofew e pue

[[ound Ay ey Jo 810 Spijy)-om) € AQ paordde 5| wajsAs B YINE SSEUN SIUBRBAINS €IBWED WOJ} SBUlY-BSOdW] o] SBuyRW Bujjaxd)) pajeuxine
850 JO ||ejsuy Jou Aew o8INNW J0-AI1D 8Y) AQ pajoenuoa sepuedwos Jyoid-10) pUB NN JO Al By [Saude uleyl] pajewoiny 040'00°04
' ' 1SH0Jj0] SE peer 0} 8p0Q [edjorinyy 03)In|Y-2y) O] pappe Aqary s} 50°0) 181deyd mau Y ‘90°0} 1ajdeyD MeN '} uoyidag
0ALINW 40 ALID 3HL 40 31d03d 3HL A8 G319¥N3 1138

0102 'Asenuep saye pazjoyjne saujyoew Joj vjdoad ay) Jo ajoa Kios|ape ue ainbar pug ‘ssujyoew Buyesal ayewojne Sumoye
50°0} so1deyygpz) ‘oN SouBL:pIQ [eadal 'sauy) Jilu) OS|E PiNOM BIRSBAW SKy) “UOoEje UE |8 ajdoad 8y} jo 8joA & pue 1OLNAY)
A10 8Y) )0 8)0a spyl-om e Aq panoidde s SSajuN SOUEJIBAINS EIEWE WOl Saul asodw) O) SauoRwW Bu)iaYo) JELLONe asn |
0} o8Ny Aq pejoenuod sajuedwon joid-0) Jo caymny jo A9 8y hgiyosd pnom ainsesw syy) ‘Xiewwns 10[[Eg pasodold

“O3.L1IMNIN NI SVE3INYD LHOI1 a3y

ssaso.id anp pue AoeiooWsp $103}04d »

: sauy Bupjwyy Ag aapow-jjjoid saAowsy s
uieBe A3 Aay) Ji jeaoisdde 18304 }aB 0} Juawuaaaoh A)jo sasinbay «
seujyoseiu Bupexo) pejewoine pasodwi-juauuianod sjeadsy «

wiod'sweduegg\
NO 2d1934d 37d03d IHL 131

APP. 52



)
)

“
'
i
W

APP. 53




City of Mukilteo, Washi_ngton '
RESOLUTION NO. 201(?-22

A RESOLUTION ©OF THE CITY OF MUKILTEO,
WASHINGTON, PURSUANT TO RCW 35.17.260 CALLING
AN ELECTION TO BE HELD IN CONJUNCTION WITH THE
NOVEMBER GENERAL ELECTION FOR SUBMISSION OF A
PROPOSED INITIATIVE ORDINANCE TO A VOTE OF THE
PEOPLE, AND INSTRUCTING THE CITY CLERK
REGARDING PRESENTATION AND PUBLICATION.

WHEREAS, the City Council of the City of Mukilteo has been presenfed with an

Initiative Petition requesting enactment of an ordinance to prohibit use of automated traffic

safety cameras to detect stoplight infractions and school speed zone violations without a two-.

thirds vote of the City Council and a majori%y vote of thr?f electorate, establishing a ma?cimuﬁa' fine
fbfinf.mctions, repealing chapter 10.05 of the Mukilteo Municipal dec _;"clating to use of
automated traffic safety cameras to dct‘f:c'; stoplight infractions and school speed zone violations,
and calling for an advisory vote of the people for any ordinance that authorizes the use of such
" systems; and

WHEREAS, thé City Council deéires to hear fror_n the qualified electorate on the
issues éddrgssed in the Ihitialivé Petition, régard)ess of whether the subject matter is subject o
the initiative process; NOW, THEREFORE,

THE CITY COUNCIL OF THE CITY OF MUKILTEO, WASHI'NGTON,

RESOLVES AS FOLLOWS:

Section 1. Call for Election. Pursuant to RCW 35.17.260, the Mukilteo City
Council requests the Snohomish County Auditor to place upon the general election ballot in the

City of Mukilteo, Snohomish County, on November 2, 2010, a proposition for the purpose of
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submitting to the qualified electors of the City whether or not to enact an initiative ordinance, a

copy of which is attached hereto as Exhibit A and incorporated herein.

Section 2. Ballot Pi'epesilti'on.' The ballot title for the ‘ziféfefrp&ntiorged proposition

shall read as foliows: -

Initiative Measure

Mukilteo Inmatlve No 2 concemns automanc ncketmg machmes
“This: measuré’ would: prohibit ‘MuKilieo * from’ using ' camera
surveillance to impose. fines unless two-thirds of the Council and a
majority of the votérs dpprove; limit fines) répeal Ordinance 1246
allowmg the machmes and mandate an adwsory vote.

Should thxs mcasure be enacted mto law‘7

' Sect1on 3 Dutles of C]ty Clerk. The Clty Clerk is hereby authonzed and d:rected’
to mmxsh promptly to the Snohomlsh County Audltor a cerhf ed copy of thlS Resolutxon The
' Clty Clerk is turther dxrected and authoru:ed to pubhsh the proposed Imtlatwe Ordmance in the

official newspaper of the Clty not less than hve (S) nor more than twenty 20) days pnor to the

November election date.

. Section 4. Local Voters’ Pamphlet. The City Attorney is directed to prepare and

submit the explanatory statement for the ballot proposition as required by the administrative

rules of the Snohomish County Auditor. The arguments for and against the ballot proposition

shall Be::prepared by the committees appointed by the Council pursuant to RCW 29A.32.280.

VACLERKWResofutionsiRes 2010-22 Red Light Camera nitiative.doc 2
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{
RESOLVED by the City Council and ,APPROVED by the Mayor this 19th day of
July, 2010.

APPROVED;

e MMM{’]

MAYOR /Miz MARly}_{

ATTEST/AUTHENTI CATED:

%&\(M@k—; .

. CHRISTINAJ BOUGHMAN, CITY CLERK

{ASB302671.DOC;1\00014.9600001 )

FILED WITH THE CITY CLERK:  7-19-10
PASSED BY THE CITY COUNCIL:  7-19-10
RESOLUTION NO. 2010-22

V:\CLERK\ResolutionsiRes 2010-22 Red Light Camera Initiative.doc 3
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S0dYA KRASK)
NMlﬂllﬂlllﬂﬂﬂﬂllﬂﬂmllﬂlllﬂlllmlll S
SHOHGHISH €O WASE

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY. . :.

MUKILTEO CITIZENS FOR SIMPLE
GOVERNMENT, an unincorporated association
of Mukilteo residents,

No. 10-2-06342-9

)
)
)
_ )
Plaintiff, )
vs. ) 'STIPULATI“ N AND ORDER’
. ) AUTHORIZING INTERVENTION
CITY OF MUKILTEOQO, 2 Washington municipal ) OF NICHOLAS SHERWOOD,
corporation; CHRISTINE BOUGHMAN, inher ) ALEX RION AND TIM EYMAN
official capacity as City Clerk for the city of )
Mukilteo; SNOHOMISH COUNTY, a political )
subdivision of the State of Washington, )
CAROLYN WEIKEL, in her official capacity as )
Snohomish County Auditor, )
' )
)
)

Defendants.

This lawsuit secks to prohibit Mukilteo Initiative No. 2 from being placed on the
November, 2010 ballot, Nicholas Sherwood, Alex Rion and Tim Eyman are the original
sponsors and proponents of Initiative No. 2. The parties through their respective counsel

stipulate that Nicholas Sherwood, Alex Rion and Tim Eyman may intervene in this matter as

GROEN STEPHENS & KLINGE LLP
STIPULATION AND ORDER AUTHORIZING 11100 NE 8th Street, Suitc 750
INTERVENTION OF NICHOLAS SHERWOOD, Bellevue, WA 98004

ALEX RION AND TIM EYMAN - | (425) 453-6206
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hereto.

assignment of a judge.

DATED this

By:

By:

By:

STIPULATION AND ORDER AUTHORIZING
INTERVENTION OF NICHOLAS SHERWOOD,

ALEX RION AND TIM EYMAN - 2

day of July, 2010,

AVanessa Sonano Pwer .WSBA 36777

Intervenor-Defendants and file the proposed Answer of Intervenor-Defendants attached

Messrs. Sherwood, Rion.and Eyman will not seck to reschedule the currently pending

motion set for August 6, 2010. Additionally, they do not oppose the pending request for pre-

On behalf of Nlcholas Sﬁcxwood Alex Rion
and Tim Eyman

OGDBN’MURPHY'WALLACE

Angela Belbeck ’SBA#24482 d
on behalf of City of Mukilteo and

" Christine Boughman -

STOEL RIVES. LLP

Gloria S, Hong, WSBA #36723
on behalf of Mukilteo Citizens for Simple
Government

SNOHOMISH COUNTY PROSECTUING
ATTORNEY

. cr e,
Gordon W. Siviey; SBA #8837
on behalf of Snohomish County and
Carolyn Weikel

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
Bellevue, WA 98004
(425) 453-6206
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" ITIS SO-ORDERED.

DATED this __day of July, 2010.

STIPULATION AND ORDER AUTHORIZING
INTERVENTION OF NICHOLAS SHERWOOD,
ALEX RION AND TIM EYMAN - 3

Supérior Courl Jadgotaversmic——

' ‘Hdlléi‘ai;)le

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
" Bellevue, WA 980047
(425) 453-6206
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herews. -

-assignment of a judge,

By:

oML
. -

By:

By:

By!

STIPULATION AND ORDER AUTHORIZING
INTERVENTION OF NICHOLAS SHERWOOD,
ALEX RION AND TIM EYMAN -2

Initervenor-Defendants and file the proposed Answer of Intervenor-Defendanis attached

Messts. Sherwood, Rion and Eyman will not seek to reschedule the currentiy pending

Jmotion set for August 6, 2010, Additionally, they do not oppose the pending request for pre-

DATED this day of July, 2010. '

GROEN STEPHENS & KLINGELLP

Richard M. Stephens, WSBA #21776
On behalf of Nicholas Sherwood, Alex Rion

OGDEN MURPHY WALLACE

Angela Belbeck, WSBA #24482
on belialf of City of Mukilteo and
Christine Boughman

STOEL RIVES LLP

Vanessa Soriano Power, WSBA #30777
Gloria S. Hong, WSBA #36723

on behalf of Mukilteo Citizens for Simple
Government

SNOHOMISH COUNTY PROSECTUING
ATTORNEY -

M Doy 175

0 W, Sley, WSBA #8857
n béhalf of Snohomish County and
Carolyn Weikel

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Streer, Suite 750
Bellevue, WA 98004
(425) 453-6206
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Intervenor-Defendants and file the proposed Answer of Intervenor-Defendants altached

hereto,

Messrs. Sherwood, Rion and Eyman will not seek to reschedule the currently pend;ng
motion set for August 6, 201 0: Additionally, they do not oppose the pending request for pre-
assignment of a judge.

| DATED this____ day of July, 2010.
GROEN STEPHENS & KLINGE LLP

By:

Richard M, Stephens, WSBA #21776

On behalf of Nicholas Sherwood, Alex Rion
and Tim Eyman ’

OGDEN MURPHY WALLACE

By:

Angcla Belbeck, WSBA #24482
on behalf of City of Mukilteo and *
Christine Boughman

STOEL RIVES LLP

By: Y Jelre L
- “AJanéssa Soriano Power, WSBA #30777
. Gloria S. Hong, WSBA #36723
on behalf of Mukilteo Citizens for Simple
Government

SNOHOMISH COUNTY PROSECTUING

ATTORNEY
By:
Gordon W, Sivley, WSBA #8837
on behelf of Snohomish County and
- Carolyn Weikel
GROEN STEPHENS & KLMGE LLP
STIPULATION AND ORDER AUTHORIZING 11100 NE Bth Street, Suite 750
INTERVENTION OF. NICHOLAS SHERWCOD, . Bellevue, WA 98004
. ALEX RION AND TIM EYMAN - 2 ) (425) 453-6206
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Page 1 of |

Richard M. Stephens

From: Angela S. Belbeck {abelbeck@omwiaw.com]
Sent: Tuesday, July 27, 2010 2:33 PM

To: Richard M. Stephens

Subject: RE: Mukilteo initiative No, 2 lawsuit

Hi Dick. Please accept this e-mall as approval to slign the stipulation forwarded this moriing (at 2:07) on
my behalf, and thank you for agreeing to the hearing/brlefing schedule so we can get this heard as soon
as paosslble. ‘

Best regards,
Angela

From:; Richard M. Stephens [mallto:stephens@gsklegal.pro]

Sent: Tuesday, July 27, 2010 2:34 PM

Yo: Angela S, Belbeck

Subject: Mukilteo Initiative No. 2 lawsuit

Can | sign on your béhalf the latest stipulation to allow my cliénls to intervene?
Thanks.

Dick

No virus found in this incoming message.

Checked by AVG - www.avg.com .
Version: 9.0.851 / Virus Database: 271.1.1/3030 - Release Date: 07/26/10 23:08:00

7/29/2010
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‘Mukilteo; SNOHOMISH COUNTY, a political

Stoel B

F,LE: ) ws
Lt % F :.5
Wisogy . PO
SONYA ‘KR Fran
SNO ggUNTv cfgﬁ -
. MISH.Co, WASH
IN THE SUPERIOR COURT OF THE STATE.OF WA ASHINGTON
IN AND FOR THE COUNTY OF SNOHO !SH P
MUKILTEO CITIZENS FOR:SIMPLE: - + INO. 10-2-06842-9 - -
GOVERNMENT, an unincorporated .
association of Mukilteo residents, RESPONSE OF DEFENDANTS
: SNOHOMISH COUNTY AND .
Plaintiff, CAROLYN WEIKEL TO MOTlON .
vs. ?l” oo

CITY OF MUKILTEO, aWashingtor municipal’| “* = *
corporation; CHRlSTlNA BOUGHMAN, in her
official capacity as City Clerk for the Clty of

subdivision of the State of Washington; _
CAROLYN WEIKEL, as her official capacity as
Snohomish County Auditor,

Defendants.

Defendants Snohomish County and Carolyn Weikel, the Snohomish County
Auditor, reépond to the Motion for Declaratory and Injunctive Relief filed heréin by
Plaintiff Mukilteo Citizens for Simple Government as follows: -

s DEFENDANTS TAKE NO POSITION
ON THE VALIDITY OF MUKILTEO INITIATIVE NO. 2

Plaintiff Mukilteo Citizens for Simple Government (“Citizens”) asserts, at
page 7 of its motion, that Snohomish County has taken a position in opposition to
that advocated by Citizens; that Mukilteo Initiative No. 2 is valid. This is not the

case. As indicated in the Declaration of Carolyn Weikel filed herein, Snohomish

Snohamish County
Prosecuting Attorney — Civil Division
RESPONSE OF SNOHOMISH COUNTY DEFENDANTS -1 Robert J. Drewel Bldg., 7" Floor, M/S 604
: 3000 Rackefslier Ave
.t Everelt, Washington 98201-4060
~4  (425)388-6330 Fax: (425)388-6333

iveg TLP
G200
LETED
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County and its election officials have not taken and will not take any position on the
substantive issue Citizens presents to the Court. Snohomish County's only
involvement with the initiative is to conduct an election on a balldt measure when
requested to do so by the City. In conductiﬁg such elections, the County Auditor

has no authority to pass on the substantive validity of the city's ballot proposition.

Save Our State Park v. Hordyk, 71 Wn. App. 84, 92, 856 P.2d 734 (1993). -

1. AN EXPEDITIOUS DECISION IN THIS MATTER
IS CRITICAL TO CONDUCTING THE GENERAL ELECTION

~' While the Snohomish County Defendants do not address the substantive
issue before the Court; they do want to emphasize to the Court the need for a
prompt determination in this matter. In 'Resolutioﬁ.zmo-zz, the Mukilteo City
Council has directed Defendant Carolyn Weikel, the Snohomish County Auditor, to
plécg lnitiatiyg No. 2 on the November 2,' 201Q’gen§r§l §I§ction baliot. Barjng
direction from the Court otherwise, Auditor Weikel is legally bound to follow the
City's direction.

Snohornish County conducts its elections by mail as provided by chapter
2§A.48 RCW. .Beca.use of statutorily imposed deadiines on when ballots must be
mailed out to voters, the Auditor must prepare and print ballots.well in advance of
the November 2™ general election. Importantly, under requirements of the federal
Military and Overseas Voter Empowerment Act, ballots for voters serving in the_
U.S. armed forces in active service and ballots forAvoters living overseas must be
mailed out at least 45 vdays before the election. 42 U.S.C.A. § 1973ff-1. This

means the ballots must be mailed by not later than September 17, 2010.

" Snohomish County
Prosecuting Attorney —~ Civil Division
RESPONSE OF SNOHOMISH COUNTY DEFENDANTS -2 Robert J. Drewe} Bldg., 7™ Floor, M/S 504
3000 Rockefeller Ave
Everett, Washington 28201-4060
(425)388-6330 Fax: (425)388-8333
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| Declaration of Carolyn Weikel. Before the ballots can be mailed, they must be

printed. Likewise, before the ballots can be ‘printed, they mustbe designed and
farmatted-'by the' Auditor and 'sent to the printer. “All these steps in the ballot |
preparation process take time. The Auditor is currently beginning the ballot
preparation:process and the"ballot design data must be serit to the printer by

September 10, 2010.. Declaration:of Carolyn Weikel. Thus, it is imperative that'a

decrs:on be made whetherffMukllteo lmtlatlve No 2 should be lncluded on the ballot
before September 10, 201 O | )
o REQUEST FOR REL!EF

The Snohomnsh County Defendants urge the Court to expedltlously consxder
the substantlve |ssues presented in thls case and enter a tlmely decxsmn so that
Audltor Welkel can carry out her dutnes regardmg preparatlon and malhng of ballots
in comphance W|th the deadhnes lmposed by law o

| Respectfully submltted thxs 307[4 day of July 2010.

MARK K, ROE
Snéhb‘rnish County Prosecuting Attorney

GORDON W SIVLE? W@A #08837
Deputy Prosecutiing Defendants
Carolyn Weikel and Snohomish County

Snohomish County
Prosecuting Attorney — Civil Division
RESPONSE OF SNOHOMISH COUNTY DEFENDANTS -3 Robert J. Drewel Bidg., 7" Floor, W/S 504
3000 Rockefeller Ave
Everett, Washington 98201-4060
(425)368-8330 Fax: (425)3688-8333
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FILED "

JUL 30 2010 o
SONYA KRASKI

.. COUNTY CLERK
SNOHOM!SH CO. WASH.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

MUKILTEO CITIZENS FOR SIMPLE NO. 10-2-06342-9

GOVERNMENT, an unincorporated
association of Mukilteo residents, DECLARATION OF CAROLYN
‘ ' WEIKEL
Plaintiff,
VS.

CITY OF MUKILTEQ, a Washington municipal
corporation; CHRISTINA BOUGHMAN, in her
official capacity as City Clerk for the City of
Mukilteo; SNOHOMISH COUNTY, a political
subdivision of the State of Washington;
CAROLYN WEIKEL, as her official capacity as
Snohomish County Auditor,

Defendants.

I, Carolyn Weikel, declare as follows:

1. | am the elected auditor of Snohomish County. | am over eighteen years of
age and competent to testify. | have personal knowledge of the facts stated bélow.

2. As county auditor, | am the ex officio supervisor of all primaries and
elections, general or special conducted in Snohomish County. My duties include
preparing ballots for use in the November 2, 2010, general election. |

3. From exhibits attached to the Declaration of VVanessa Power filed h‘erein, it

is apparent that the Mukilteo City Council passed Resolution 2010-22 which calls for

DECLARATION OF CAROLYN WEIKEL- 1 P Snohomish County -
i { o Prosecuting Attorney - Civil Division
Robert.J. Drewel Bldg., 7" Floor, M/S 504
3000 Rockefeller Ave
Evereti, Washington 98201-406C

,,.
Pt
il
)
(i
.

142010

e at
et B
L ETED

{425)388-5330 Fax: (425)388-6333
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the Snohomlsh County Auditor to place a ballot proposition on the November 2, 2010 |
general electlon ballot whether or not to enact an initiative ordinance; Mukilteo
Intiative No. 2.

4. | have not taken and do not take any position on the validity of Mukilted
Initiative No. 2. As Snohomish County Auditor, | have ministerial duties under staté |

law in the conduct otc;ty electlons on such proposmons as Mukllteo initiative No. 2 |.

but it is not WIthln my responSIblhty or authonty to determme or oplne upon the validity

of such city balldt propositions.

5, Whlle | have not formally received Mukrlteo Resolutnon 2010—22 as of the
date of this declaration, | expect to receive the formal request to conduct the election

from the city on or before August 10"20310"§in

) cut—off daté' for

submission of ballot measures for the- November 2;-;20.1’0 general -election.. My off ice

will then need to undertake a number of tasks in: order to placé the me:i"":ure on the
general election ballot. o

6. In my experience it is neces’sa_ry to print geh_gral etc—;ction ballqts promptly
after the certification of the results of the primary in order to, ,3?'-5”’? that ballots will-be
availabte to voters within _the times specified by law. . .

7. My office is currently beginning preparations for the printing of ballots fdr

the,Nove‘mber 2, 2010 general ele‘ctipn. We plan to send data to our printer no later

than close of business on Friday, September 10, 2010. The printer may start printing

ballots as early as the weekend of September 11 - 12.

DECLARATION OF CAROLYN WEIKEL- 2 Snohotmish County
: Prosecuting Attorney = Civit Division
Robert J. Drowel Bldg., 7" Floor, M/S 504
3000 Rackefeller Ave
Everett, Washington 98201-4060
{4256)388.8330 Fax: (425)3868-6333
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8. A delay in- printing or.repn'nting all ballots at a Ia;(er date would jeopardize
our ability to provide ballots to voters on a timely and accurate basié. | draw this
conclusion because federal law requires that we mail out ballots to overseas and
service voters at least 45 days before the election. In order to have them mailed by

the September 17th deadline, we must have possession of the printed ballots by

. approximately September 15™.

8. In addition, this year Snohomish County will publish a local voter's
pamphiet for the general election. We plan to provide materials to our printer for}the
pamphiet on September 10th,

10. l declare under penalty of perjury under the laws of the state of Washington
tljaﬂhe foregoing is true and correct and of my own knowledge, and that | executed

T
this declaration at Everett in the County of Snohomish, this, day of July, 2010.

Carolyn ()Neikel

DECLARATION OF CAROLYN WEIKEL-3 Snohomish County
Prosecuting Attorney - Civif Division
Robert J. Drewel Bldg., 7" Floor, M/S 504
3000 Rockefeller Ave
Everetlt, Washington 98201-4060
(425)388-6330 Fax: (425)388-6333
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RECEIVED
AUG 0 3-2010
STOEL RIVES LLP

The Honorable Michael T. Downes
(€ivil:Motions Calendar)
Hearing Date: August 6, 2010 at 9:30 a.m.
IN TIIE SUPERIOR COURT OF THE STATE OF WASHINGTON
' + - FORSNOHOMISH COUNTY '
MUKILTEQ CITIZENS FORSIMPLE. - - : ) |
GOVERNMENT, an unincorporated association of ) NO 10-2-06342—9
Mukilteo residents,, )
) CITY OF MUKILTEO AND CHRISTINA
Plaintiffs, ) BOUGHMAN’S RESPONSE IN
)  OPPOSITION TOPLAINTIFF’S MOTION
v. ) FORDECLARATORY JUDGMENT AND
) INJUNCTIVERELIEF
CITY OF MUKILTEO ‘a Washmgton mumc1pa1 )
corporation; CHRISTINA BOUGHMAN, inher ).
official capacity as City Cletk for the City of =~ )
Mukilteo; SNOHOMISH COUNTY, a political )
subdivision of the State of Washmgton )
CAROLYN WEIKEL,; as heér official capacrcy as )
Snohomish County Audltor, ' )
: )
Defendants. g

L RELIEF REQUESTED

The Mukilteo City Council desires to hear from its electorate. Plaintiff’s request for an
order prohibiting the City of Mukilteo from submitting Initiative No. 2 to the County Auditor for
inclusion on the November 2, 2010,'baglot must-be denied because whether or not an initiative
must be placed on the ballot is different than whether an initiative may be placed on the ballot:» at

the discretion of the City Council.
‘ I. STATEMENT OF FACTS

A full restatement of the facts is not necessary here but the following are provided for

(ASBBO6S68.DOC; 1000140501338 ) OGDEN MURPHY WALLACE, P.LL.C..

CITY/BOUGHMAN RESPONSE TO MOTION FOR . sl 60{ Fi\?,h .ﬁvenue, 98;1:)0 2]1 6():6
: . eattle, ingt 101-
DECL. JUDGMENT AND INJUNCTIVE RELIEF - 1 o atle, Washinglon 981011686
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convenience:

e May 17, 2010 - Mukilteo City Council adopts Ordinance No. 1246 providing for
Automated Traffic Enforcement.

» July 19, 2010 - Mukilteo City Council approves Resolution No. 2010-22, calling
for an election submitting to the voters the subject initiative.

II. STATEMENT OF ISSUES

Whether the Court should deny Plaintiff’s Motion for Declaratdry Judgment and
Injunctive Relief because whether or not the subject of the initiative is subject to the initiative
process is irrelevant here because the City Council, while mder no mandatory. duty to place the
proposed initiative on the ballot, may, in its'aiscretion, place the proposed initiative on the ballot.

IV. EVIDENCE RELIED UPON
This response is based on the records and pleadings filed with the court.
V.  ARGUMENT IN RESPONSE
A. Plaintiff has not satisfied the threshold requirements for justiciability.

An gction for declaratory judgment must contain three elements to be a justiciable
controx{ersy: (1) an actual, present and existing dispute, or the matﬁre seeds of one, as
distinguished from a possible, dormant,_hypotheti.cal, speculative, or moot disagreement, (2)
between parties having genuine and opposing interests, (3) which involves interests that must be.
direct and sﬁbstantial, rather than poten"cial, theoretical, abstract or academic, and (4) a judicial
'cietennination of which will be final and conclusive. To-Ro Trade Shows v. Collins, 144 Wn.2d
403, 411, 27 P.3d 1149 (2001) (quoting Diversified Indus. Dev. Corp. v. Ripley, 82 Wn.2d 811,
815, 514 P.2d 137 (1973)). Plaintiff alleges it has an actual dispute with the City and County
regarding the subject matter validity of proposed Initiative No. 2, and that the parties have
genuine and opposing interests. More specifically, Plaintiff alleges that the City has incorrectly
assumed that proposed Initiative No. 2 is valid. Pl. Mot., page 7, lines 10-12. In fact, the City

Council indicated its desire to hear from the voters “regardless of whether the subject matter is

subject to the initiati\{e process;” See Power Decl., Exhibit 5, Resolution No. 2010-22, p- 1.

{ASBB06668.DOC; 1\00014.050133\ ) K OGDEN MURPHY WALLACE, PLL.C.
CITY/BOUGHMAN RESPONSE TO MOTION FOR 1601 Fifth Avenue, Suite 2100

_ DECL. JUDGMENT AND INJUNCTIVE RELIEF - 2 T o et 015




W 00 1 O L B W e

RN N R RN R R e o e e e e em s e e
A& & R O RN =< & v ® 9. LA B RO = O

Nonetheless, if the subject matter of proposed Initiative No. 2 is outside ‘the scope-of -the

initiative process, the City Council, may, at its-discretion, submit i issues: 't0 voters.

B.  The City has broad authority allowmg the Cltv to submlt the issue. to the
voters

Municipal corporatlons denve then' authonty, powers and dutles from the state

]eglslature Meadowdale Nezghborhood Commzttee V. Czty of Edmonds, 27 Wh. App 261 (1980)

As a code clty ex1st1ng under the authonty of chapter 35A.1T RCW the City of Mukilteo’s -

general grant of mummpal power, conferred under chapter 35A. 11 RCW is:

i : e § 4‘ AT : -
mtended to confer the greatest power of local self govemment
consistent with'the Constitiition-of this state and:shall be construed -
liberally in favor.of. such. cmes

RCW 35A.11. 050. 'The state legislature granted the. legislative body of each: code city “all '

powers possible for a city or. town, to. have under the, Constitution of. this state, and not

specifically demed 1o, code cme er chapter cof the

Mukilteo. Municipal Code;.:the. .Clty of:- Mukilteo . adopted the ,provisions. for. initiative and
referendum. “for the qualified. electors of the.city.” as.provided.in- RCW 35A.11.080. through -

35A.11:100.- Seei-.IAppendix‘A. The .powers adopted actually.vbelong:tomthe electorate. Herez.,case,
law cited- by Plaintiff shows- the courts have.denied the electorate .the ability to.demand an

initiative or referendum relating to subject areas. where the legislature vested, legislative authority

in‘the legislative body of entity;- In other .words,lg the right.of the.electorate has been denied, not .

the tight of the Mukilteo City Council. As:such, under-the City’s broad powers, with or without- _

the liberal construction that is required under. RCW 35A.11.050,.the City Council of the City of

Mukilteo. may still forward the subject initiative to the voters for their approval or rejection.

c. Injunctive Relief is inappropriate becaunse the City Council may voluntarily
submit the issue to 'voters .

A W’ashmgton courts unhze three criteria for evaluatmg a request for mJunctlve relief:
| It is a Well—establlshed rule in t}ns Junsdlctmn that one who seeks |
relief by permanent injunction must show (1) that he has a clear
legal or equitable right, (2) that he has a well-grounded fear of

{ASB306668.DOC;1100014,050133\ ) - OGDEN MURPHY WALLACE P, L L.C.
CITY/BOUGHMAN RESPONSE TO MOTION FOR 1601 Fifth ‘Aveniie, Suite 2100°

DECL. JUDGMENT AND INJUNCTIVE RELIEF - 3 » el B i et L5
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unmedxate invasion of that right, and (3) that the acts complained
.of are either resulting in or will result in actual and substantial
injury to him. '

Tyler Pipe Indus. Inc. v. Dept. of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982) (quotmg

with approval from Port of Seattle v. International Longshoremen's and Warehousemen's Union,

1152 Wn.2d 317, 324 P.2d 1099 (1958)). Plaintiff cannot meet its burden of proving the elements

for inj unchve relief because it has no right to prevent the City Council from exercising the City
Council’s right to forward an issue to the electorate The right to place In1t1at1ve No 2 on the

ballot belongs to the City Council. ,
VL. CONCLUSION

For all the reasons set forth above, Plaintiffs Motion for Declaratory Judgment and

Injunctive Relief should be denied. Plaintiff believes “it is inefficient and a waste of resources to

{ put measures on the ballot that the state legislature has already decided the City Council should

handle.” P1. Mot., p. 5, lines 13 17. In adopting Ordinance No. 1246, the C1ty Council did
“handle” 1t although the number of signatures on the petltlon for the subject initiative indicated
the citizens® desire'to be heard. The only controversy here is that Plaintiff desires to deny voters
the chance to be heard. Plaintiff’s failure to show a clear legal or equitable right to prevent the
City Council from sending Initiative No. 2 to the voters demands that the election on 'Initiatlve

No. 2 be allowed to move forv'yard on the November 2, 2010 ballot.

o]

DATED this _£- day of August, 2010.
OGDEN MURPHY WALLACE, P.L.L.C.
AngelxS. Belbeck, WSBA #24482
Attorneys for Defendants City of Mukllteo and
Christina Boughman
{ASB306668.DOC: 1100014050133 } OGDEN MURPHY WALLACE, PLL.C.:
CITY/BOUGHMAN RESPONSE TO MOTION FOR 1601 Fifth Avenuc, Suite 200
Seattle, Washington 981011686

DECL. JUDGMENT AND INJUNCTIVE RELIEF - 4 Tel: 206.447.7000/Fax: 206.447.0215

APP.74



APP. 75



Chapter 1.14 INITIATIVE ANI “EFERENDUM Page 1 of 1

Chapter 1.14
INITIATIVE AND REFERENDUM
Sections: o
1.14.010 Powers of initiative and referendum adopted.
1:14.010 Powers of initiative and referendum adopted. .
The city adopts the powers of initiative and referendum for the qualified electors of the
city as provided pursuant to RCW 35A.11.080 through 35A.11.100. Said sections of the
Revised Code of Washington are incorporated in full by this reference as they now exist
or may be amended from time to time hereafter. Such powers are to be exercised as
provided in the above-referenced sections of the Revised Code of Washington. (Ord. 754
§ 1, 1893) '
This pagé of the Mukilteo Municipal Code is currépt through ' Code-Publishing Company
Ordinance 1238, passed December 17, 2009. . City Website:
Disclaimer: The City Clerk's Office has the official version of the Mukilteo http://www.ci.mukilteo.wa.us
Municipal Code. Users should contact the City Clerk's Office for ordinances Telephone number: (425) 263- .
passed subsequent to the ordinance cited above. o ) 8005
http://codepublishing.com/wa/mukilteo/html/Mukilteo01/Mukilteo0114.html . 7/30/2010
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AUG 05 2010

SONYA KRAESKI
COUNTY CLERK
- SNOHOMISH CO. WASH.

Stosl Rives LLP

..{ ,E__J. ;}\V-—.‘ 2 .I_.ED .

IN THE SUPERIOR COURT OF, THE STATE OF WASHINGTON

FOR SNOHOMISH COUNTY

MUKILTEO CITIZENS FOR SIMPLE
GOVERNMENT, an unincorporated
association of \/Iukxlteo residents,

Plaintiff,
V.

CITY OF MUKILTEO, a Washington
municipal corporation; CHRISTINE
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilteo;
SNOHOMISH COUNTY, a political
subdivision of the State of Washington;
CAROLYN WEIKEL, in her official
capacity as Snohomish County Auditor,

Defendant.s,

NICHOLAS SHERWOOD, ALEX RION
and TIM EYMAN,

Intervenor-Defendants.

REPLY IN SUPPORT OF MOTION FOR

No. 1022 06342—9
REPLY IN SUPPORT OF MO T ION FOR

DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

HEARING: August 6, 2010 at 9:30 a.m.

DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

S'rom. RIVES e

70211056.1 0009610- 0001070211056.1 0009610- 0001070211056.1 0009610-00010 600 Universi EL’;;?L..E“}}%‘)G?? obe WA 280
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The Cit)}‘ and Intervenors mischaracterize the issue before the Court." The issue is not
whether the City may seek an advisory vote on traffic sa.fgty cameras. No advisory vote has been
proposed, only an initiative that calls for d'irect legislation by the electorate. In fact, the only
issue is whether the proposed initiative exceeds the scope of t_i]e initiative power. To answer that

question, the Court need not analyze a city’s substantive right to hold an advisory vote. The

Court must simply confirm whether the Legislamre' vested the power to enact legislation related

to the use of traffic safety cameras with local legislative bodies. It is undisputed that the
Legislature did just that. The test for subje;:i matter validity of a proposed initiative does not
change because in this instance the City also desires voter input. The measure is either subject to
the initiative power or it is not. Because RCW 46.63.170 spéciﬁcally authorizes local legis’]aﬁ‘ve

bodies to act, the grant of power is exclusive to the City Council and preciudes the proposed

-initiative.

As set forth in detail below, Plaintiff clearly has standing and presents a justiciable
controversy subject to pre-election review. Pre-election review is appropriate in narrow
circumstances, such as the one presented here, that involves a subject- matter challenge to the

proposed measure.. The Legislature’s express grant of authority to precludes subjecting local

laws related to the use of traffic safety cameras to initiative. As such, proposed Initiative No. 2

1s invalid because it is beyond the scope of the initiative power.

A.  This Action Presents a Justiciable Controversy Subject to Pre-Election Review.

Intervenors ‘incon:ectly assert that this casc is not justiciable because the proposed
initigtive “may never be approved by the voters and, even if approved by the voters, the City
Counci] may choose to ignore the results of the election.” Intervenors’ Response, p. 2.

Intervenors miss the point and cite to cases involving substantive pre-election challenges, not

! The County takes no position on the subject matter validity of the proposed initiative,
but is a necessary party for relief requested by Plamnff This reply jointly responds to arguments
raised by the City and Intervenors

REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 2
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subject matter challenges. In -re“férencing Washinigton courts’ general Tule disfavoring pre-
election review; Intervenors i gnore the applicable exception that has been rcéogxiized for over 90 -

years. Where, as here, Plaintiff brings-only a challenge to the subject matter of the proposed

‘initiative, “[i]t is well-settled that it is-proper to bring such *ﬁaﬁdW'CBaHengeé priorto‘an

election.” Sequim v:-Malkasian, 157 Wn.2d'251, 260, 138:P:3d'943 (2006) citing Coppernoll v,
Reed, i55 ‘Wn.2d 290, 99, 119 P.3d 318 (2005)‘-’(subject-mattéi*éhallénges’ prior 16 an election are
proper because they “do not raise concerns regarding justiciability because postelection events
will mot further sharpen thé issue, i.e., the sibject of the proposéd measure is sithier proper for-
direct legislation of it'is not™). »

In arelated vein; thé"City conteénds thiat Plaintiff has not satisfied justiciability
requirements fﬁeCau‘sé thereis not an actual, present; faﬁél*ékistiﬁg'dfs'putc,’ or'the miature sééds of
one, where the City seeks to hear from its voters — regardless of the.validity of the proposed
iﬁitiative. Buf even -'accept:ing.th'e City’s position that .it"de‘sir‘és:’tb" he‘éir'frorn voters, there still
exists an ac’:t‘uali dispute as'to whether itiis lawful (i.e., Within'thé ihitistive power) 16 incltide the
proposed initiative:on the November ballot. “The ’UDJA“ié’fo:‘bé?“libéfd'lly construed and is
designed to clarify-uncertainty with respect to‘rights, 's:ta"tus, and other legal rélations.” Nelson v.

Appleway Chevrolet, Inic.,'129 Wn.App. 927, 935, 121 P:3d 95 (2005) (citing DiNino v. State,

102 Wn.2d 327, 330, 684 P.2d 1297 (1984)) (emphasis added). Givén the divergeit posifions on

\

the subject matter validity of the pxobosed,initiative,_t_hi;s matter presents-a justiciablc controversy -
that is properly before this' Court’s for pre—electibncr‘eview.,
B. ‘ Plaintiff Has Standing'to Challenge the Proposed Initiative.

Plaintiff'has asserted 4 direct and personal intere'st in this issue. Plaintiff is a citizen
group acting: on the governing principle that the local legislative body is duly elected to act as
representatives, and may not delegate that duty in cases such as this where thfz' power to enact

legislation is-vested solely in thé local legislative body. As'set forthin‘ more detail below,

REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 3
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inclusion of an invalid initiative on the ‘ballot would amount né’t’ only to inefficiency and waste of
resources, but an abrogation of state law. As such, Plaintiff has.a direct and pérsonal Interestin
the issue and a right to challenge an invalid initiative. .Indeed, courts have permitted such
challenges by citiiens. Sée, e.g., 1000 Friend; of Washington v. McFarland, 159 Wn.2d 165,

149 P.3d 616 (2006) (declaratory judgment brought by citizeri group chaiquging validity of

-referenda); Ruano v. Spellman, 81 Wn.2d 820, 505 P.2d 447 (1973) (adjudicating case brought

by citizen seeking injunctive relief against county to enjoin spending funds on stadium project
until there was a vote on a proposed initiative).?

In addition, Washington courts relax the UDJA requirement that a person have a direct

personal interest where the action raises questions of considerable public interest and

imponénce See, e.g., State ex rel. Distilled Spirits Institute, Inc. v. Kinnear, 80 Wn.2d 175, 178,
492 P.2d 1012 (1972) (holding that appellate courts may decide a quest]on of public lnterest that
has been adequately briefed and argued if doing so would beneﬁt the pubhc and government |
ofﬁcers); Wash. Natural Gas Co. v. Public Util. Dist., 77 Wn.2d 94, 96, 459 P.2d 633 ( 1969) :
(“Where 'c; controversy is of serious public importance and immediateiy affects substantial
segments of the population and its outcome will have a direct bearing on the commerce, finance,

labor, inﬂustry or agriculture generally, questions of ‘stapding to maintain an action should.be

. giV;n less rigid and more liberal answer."’)‘i Huntamer.v. Coe, 40 Wn.2d 767, 246 P.2d 489

(1952) (holding that trial court correctly assumed jurisdiction to adjudicate declarafory judgment

- 2 Cases cited by Intervenors are inapposite. See Vovos v. Grant, 87 Wn.2d 697, 555 P.2d
1343 (1976) (addressing whether person has standing to challenge court order); Jn re Marriage
of T, 68 Wn. App. 329, 842 P.2d 1010 (1993) (same); Primark Inc. v. Burien Gardens
A4ssociates, 63 Wn. App. 900, 823 P.2d 1116 (1992) (addressing whether purchaser of property
abutting land had standing'to 'seek to determination that property had become county road);
Ocean Spray Cranberries, Inc. v. Doyle, 81 Wn.2d 146, 500 P.2d 79 (1972) (addressing whether
abutting property owner had standing to seek declaratory and injunctive relief against lessor for
unlawful transfer of lease and against lessor and purchaser for unlawful conveyance of land); To-
Ro Trade Shows v. Grant Collins, 144 Wn.2d 403, 27 P.3d 1149 (2001) (addressing whether
trade show promoter had standing to seek declaration that state’s enforcement of licensing law
was lawful under the Commerce Clause and the First and Fourieenth Amendments).

REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 4
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action regarding the ~constitutionality of the statute becausé the case inw)o]ved"“some‘qu“esti'or_xs of
considerable public interest and importance.”). ' There is undoubtedly strong public interest in

judicial determination of the validity of the proposed initiative.

C. . The City and Intervenors Mlscharactenze the Proposed Inmatlve as an “Advnsory
Yote” to Effect an End Run Around State Law. S :

‘The Cxty‘ and I_ntervepors do not dispute that matters delegated to 2 local legislative body
are not euojeet -to'ini_tiat,iye. Nor do they__ _dig_pu_te that pursuant to RCW 46.63.170, the .
Legislature granted local legislative bodies (e.g., Mukilteo City Council) the. exclosive power to
enact leglslatlon rega:dmg the use of trafﬁc safety cameras. Instead .the City argues that even if
the sub3ect rnatter of proposed Inmatlve No. 2is outs:de the scope of the, 1mtxatwe process, the

Clty Councﬂ may still mclude the.initiative on the ballot.as an “adv1sory” measure. But the

mmatwe isnot | advxs_ory in nature, and allowing such action, would c;;pumvent state law.

Inte;_'venors‘ similarly claim (thatthlscase is not a challenge to,the power of voters to.directly
legislati‘ve via.initiajciye, but _ir'xstead achallenge to, the, power.of the City 1o seek citizen inpot; In
the altcrnatxve Intervcnors contend that the proposed: mmatlve may be characierized as

“conditional legxslatlon E_aoh,_ of the. characterizations is. mlsl,eadnng because. they fail to
account for the scope of the proposed initiative, and all fail as a matter of law.

Mukilteo, adopted the provisions for initiative and refer‘endur_r'l as.provided in RCW
35A.11.080 _th{ougkx 100,,which refereqces_:oommis'sion city power under RCW 35.17.240-360.
Mukilteo Municipal Code 1.14. Under state law, incorporated by reference in Mukilteo’s city
code, any person may propose a cny ordmance by 1mt1at1ve petltlon and 1f the- petmon meets
procedura} requlrements the cny clerk must cer’ufy thc pehtlon to the c1ty counml which must
pass the proposed ordmance or put it to the voters. RCW 35 17.260-280. The Resolutxon putting

the proposed mmatlve to the votcrs ‘was a part of that Process; and does notchange the nature of

Intervenors also argue:that Plaintiff has not met taxpayer standmg requxrements but
Plaintiff has not asserted-taxpayer standing.

REPLY IN SUPPORT-OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 5
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the measure which, on its face, is invalid as beyond the initiaﬁve power.

The City attempts to circumvent state law precluding direct legislation on the use of
trafﬁé safety cameras by calling the ipitiativc'itself an “advisory vote.” If passed, however, the
proposed initiative would not simply be “advisory” but would have the effect of enacting new
law on a matter reserved for the City Council, including a la\;v mandating an advisory vote. The
initiativé would enact a new ordinance that: (1) first repeals the exisﬁrig ordinance authorizing
Mukilteo’s use of traffic safety cameras; (2) then requiré.s; an advisory vote before the City may '
enact an ordinance authorizing the use of traffic safety cameras; (3) reqﬁires' a supermajority of
the Council and a majority of the voters to agree before thé City or its vendor(s) may install or

use traffic safety cameras; and (4) if cameras are authorized, limits the fine amount that may.be

imposed. See Power Decl. Exs. 4 and 5. The proposed initiative 1s thus legislative, not advisory,

in nature,
The City’s inclusion of prefatory language in the Resolution expressing the City’s desire
to hear from voters “regardless of whether the subject matter is subject to the initiative process”

does nothing to alter the scope of the measure (which exceeds the initiative powcf) or somehow

" validate a public vote on an invalid measure. The Resolution calls for inclusion of proposed

Initiative No. 2, as written, on the ballot. It does not state that a vote is for advisory purposes
only. See Power Decl.; Ex. 5. To the contrary, the Resolution directs ministerial action by the
City Clerk and County Auditor tL include the measure on ‘t’he ;t)aliot, as proposed in the initiative
petition. /d There is no language added by the City Council to the proposed measure to suggest
to the public that their vote will not enact new law, but will simply be “advisory.” In fabt, the
languagé of the measure and the proposed ballot title are exactly those included in the initiative
petition. Jd. (Sections 1 and 2). ‘

Puﬁher, the City claims that it is the rigﬁt of the electorate, not the City Council, that is
]imitea by RCW 46.63.170. That is correct, but does not mean that the City Council may evade

application of state law by mischaracterizing an inifiative that will enact new law as an advisory

REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 6
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vote. While a code city has broad authority to legislate b'n":aﬁy subject touching upon the
interests-of the city, they may not‘énaCT legislation inconsistent with the general laws of the state.
See General Telephone Co. of Northwest, Inc. v: City of Bothell, 105 Wn.2d 579, 716 P.2d 879
(1986); State v. Seattle, 94'Wn';'2d 1-62,.6'15 'P.2d 461 (1980); Southwick, Inc. v. Lacéy, 58 Wn.
App. 886; 795 P.2d 712:(1990): Takirig the City’s argument to its logical conclusion, the City
suggests'that any city or county may ighiote‘the Legislature’s express mandaté thit Certain
legislation:is to be made by the local législative body, not the‘electorate; by calling an initiative
to the péop‘ler'réimply “édvi‘séry” ‘iﬁ‘-ﬁamre.f I iliat Were the case; there would be a'gaping hole in
the struicture and sovereignty of state and local goi/emmérit. ‘“When the people of the State

reqiiire action froin a local l"eg’is"lat'ur'e"or executive body, those ‘actions-are not subjéct to'a veto

" viaareférendum. This follows from the Blueprint, from theé’ very structure of govemment

established by our state constitution. It would violate the consmunonal blueprmt toallowa
subdivision of the'State'to’ frustiate the fandatés of the peoplé of the State as a whole‘r” -1000
Friends of Washington's. McFarland, 159 Wii.2d 165, 167, 149°P.3d°616; citing Henry v.
Thorne; 92 ' Wii:2d 878, 602:P.2d 354 (1979); Whatcom County v. Brisbane, 125' Wn 2d 345; 884
P 241326 (1994) (intersial citations ornitted). | . o o
‘The Legislature granted authority solely to local legislative authorities to act in limited
circumstances, and for good tedson: Iﬁ:éddition to the use of traffic safety céfhefé"s, the
Legislature =p‘rec_luded1initiativ¢s-anci referenda on mét‘;ers such as regulation of public water
systems (RCW 70.116), growth rnélhé’g'éméht"énd land use (RCW 36.70A), and revenie bonds

(RCW 3541). Withrespect to 'trafﬁC'Sdféisf" cameras, the legislative intent i§ clear: by enacting

22
23
24
25
26

animplementing ordinance pursuarit to RCW 46.637170; the local legislative authority is bound
to comply with very specific state law reqﬁirements governing the use of camera systems. Under
state law, the: power to legislate on this issue is for the City Council alone.

According to Intervenors, this action répresents a challénge to a city’s right to seek an
advisory vote, not the power of voters to directly legislate by initiative. That is not the case.' As

REPLY IN SUPPORT OF MOTION FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF - 7
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set forth above, the initiative is not “advisory” in nature but constitutes direct legislation by the
éeople. Nor does this action address whether Mukiltéo has a substantive right to. seek insight
from voters in t_he form of a referendum or advisofy vote because neither a referendum, nor an
advisory vote, is before this Court.

Intervenors also contend that even if the City treats the propos,éd initiative as enacting an
orciinancc if the measure is approved, it would be “conditional legislation.” Intervenors’
characterization 1is inaccurate. Brower v: sthingfon, 137 Wn.2d 44, 969 P.2d 42 (1998), cited
by Intervenors, iﬁvolyed a reférendum that, by its terms, was conditioned on ihg happening of a
future event. First, the proposed measure here‘is an initiative, not a,/,referendum. An initiative is
an ordinance proposed by volers to directly enact legislation. In contrast, a referendum involves
an existing ordinance, enacted by the local législ_ative body, that is submitted to voters for their
aiaproval or rejection. See RCW 35A.29.170. Second, action at issue is the City’s decision to
include thé: proposed initiative on the ballot. That action is not conditional. Nor is the proéosed
initiative conditioned on enactment on a ﬁlt[ire event. The proposed initiative is not an édvisory‘

vote in and of itself, but provides for an advisory vote if enacted — without conditioning any

“future actidn by the City on the ‘outcome of that vote. Dz‘versz'fi‘ed Inv. Partnership v. Dep’t of

Social and Health Services, 113 Wn.2d 19,'775 P.2d 947 ( 1989) likewise invqlved a specific
contingenc.va'ithin the legislatién.. |
E. Declaratory Relief May Obviate the Need for Injunctive Relief.

Because proposed ,Iﬁitiativc No. 2 exceeds the scope of the mitiative power, it should be
deemed invalid and should not be p]acéd on the ’ballot. A declaratory judgment may well
provide all relief requested By Plaintiff (see Philadelphia Il v. Gregoire, 128 Wn.2d 707, 709,
911 P.2d 389, cert. denied, 519 U.S. 862 (1996) (holding initiative goes beyond scope of power
reserved to people and should not appear on ballot)), but injunctive relief 1s similarly warranted.

RCW 7.40.070 provides that upon granting an injunction, such terms and conditions

“may be imposed upon the party obtaining it as may be deemed equitable.” This is a pre-election

. REPLY IN SUPPORT OF MOFION FOR
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challenge to'the proposed-initiative oh-the:grounds that the measure is beyond the scopé of the

Initiative power. Should the Court:determine that the proposed initiative is invalid and direct the
- City and.County not toinclude the measure-on the ballot, there will be no basis for imposing

terms on Plaintiff.

<+ ; Proposed:Mukilteo- Initiative No. 2 improperly -atfer‘np"cé‘ to usurp atithority that the |

Legislature:granted to the City. Council. The City C‘oun‘cil“"may' not delegate ‘that authority ""by

putting the:proposed mmatlve onhe ballot because it is a poweér expressly reserved for the local

legislative body.- To-do.se. would circumvent state’ law ‘Because: the Legislatureénabled only

local legislative-authorities w1th-the'power to enact ordmances-govermng-'the-USe of automated
traffic:safety carfieras, because the statuteis clear‘on-its face, and-because proposed Mukilteo
Initiative No. 2 seeks to*ir‘hproperly modify and restrict-that authority, the proposed initiative

exceeds the initiative power and:shovld be declared invalid.”

DATED: August 5,2010.- :
’ »STOEL RIVES e

Vi 94/_?\,

Vanessa Soriano Power, WSBA No 30777
Gloria S. Hong, WS_BA No. 36723

Attorneys for Mukilteg Cltlzens for Simple
Government

REPLY IN SUPPORT OF MOTION FOR
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~CL142455 ' SUPERIOR COURT OF S0, R MRASKI
. — et WASHINGTON COUHTY CLERK -
: FOR SNOHOMISH COUNTY SHOHOHISH CO. ASH
MUKILTEO CITIZENS FOR SIMPLE CAUSE NO.: 10-2-06342-9
GOVERKMENT .
(PLAINTIFF) JUDGE: MICHAEL T. DOWNES
‘ vs. ’ REPORTER: NOT REPORTED
CITY OF MUKILTEO ET AL CLERK : A. DESSERT/P. GORDON
{DEFENDANT) DATE : 8/6/10 9:30 AM

THIS MATTER CAME ON POR: MOTION FOR DECLARATORY JUDGMENT & INJUNCTIVE RELIEF
CONTINUED DATE/TIME/CALENDAR AND CONTINUANCE CODE:.

HEARING DATE SET/TIME/CALENDAR CODE:

ACTION:

HEARING STRICKEN/CODE:

PLAINTIPP APPEARED: THROUGH COUNSEL COUNSEL: VANESSA S. POWER
DEFENDANT CITY OF MUKILTEO APPEI@ED: THROUGH COUNSEL counsBL: ANGELA S. BELBECK
DEFPENDANT SNOHOMISH COUNTY APPEARED: THROUGH COUNSEL  COUNSEL: GORDON W. SIVLEY
OTHER PARTIES PRESENT: ATTORNEY RICHARD STEPHENS APPEARING FOR INTERVENOR
DEFENDANTS ) ,

OTHER PARTIES PRESENT: INTERVENORVDEFENDANT TIM EYMAN

DOCUMENTS FILED:
ORDERS ENTERED: ORDER DENYING PLAINTIFF'S MOTION FOR DECLARATORY JUDGMENT &
INJUNCTIVE RELIEF; TO BE FILED BY COUNSEL.

PROCEEDINGS/COURT'S FINDINGS:
PLAINTIFF!‘S MOTION FOR DECLARATORY JUDGMENT & INJUNCTIVE RELIEF:
DENIEC. THE COURT FINDS THE MATTER IS PREMATURE.

1 : MINUTE ENTRY 7 b
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The Honorable M1chae1 T. Downes.

F E (Civil Motions Caleridar)

AUG 06 Zmﬂ Hearing Date: August 6, 2010 at.9:30 am.

SONYA KRASKI
COUNTY CLERK.
SNOHOMISH CO. WASH.

IN.THE SUPERIOR COURT OF THE STATE OF WASHINGTON
TOR SNOHOMISH COUNTY

MUKILTEO CITIZENS FOR SIMPLE.
GOVERNMENT, an-unincorporated association NO. 10-2-06342-9

ORDER DENYING PLAINTIFF’S MOTION
FOR DECLARATORY JUDGMENT AND
INJ UNCTIVE RELIEF

.of Mukilteo xesxdents

Plaintiffs,
V.

)
)
)
)
)
)
%
CITY OF MUKILTEO, a Washington municipal )
corporation; CHRISTINE! BOUGHMAN; in‘'her )
official:capacity.as:City. Clerk for the Clty of. )
Mukilteo; SNOHOMISH COUNTY, a polmcal )
subdivision 6f the Staté of Washmgton )
)
)
)
)
)
)
)
)
)

"CAROLYN WEIKEL,as her official capacity as

Snohomish County- Audxtox
Defendants,

NICHOLAS SHERWOOD -‘ALEX RION and
TIM EYMAN, =

Infcrvcnor—Dcfendants.

THIS MATTER having come on regularly before the undersigned Judge of the above-
entitled court upon Plaintiff’s Motion for Declaratory Judgment and In)unctlve Relief, and the
Court having reviewed Plaintiff's Motion; the Declaration of Vanessa S. Power in support
thereof; the Declaration of Christine Preston; the City of Mukilteo and Christina Boughman’s
Response in Opposition; Snohomish County and Carolyn Weikel’s Response; Declaration of

Carolyn Weikel; Intervenor-Defendants’ Opposition; and Plaintiff's Reply in Support of Motion;

. [ASD!O!7)9.DOC;I\000IA.OSOIJI\ ) OGDEN MURPHY W/\LLACE, PLLC.
ORDER DENYING PLAINTIFF’S MOTION FOR sl so: th ;ﬂvcnue. Suite 2100
" 3 cattle, i 98101-1686
DECL. JUDGMENT AND INJUNCTIVE RELIEF - 1 o O O 686
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and the records on file herein; and thé Court having heard the representations and arguments of
counsel and being fully advised in the ‘prcmiseé.; now, therefore, it is hereby

ORDERED, ADJUDGED AND DECREED that Plaintiff’s motion for declaratory
judgment and injunctive relief is 'denied.

7
DONE IN OPEN COURT this __§) __day of August, 2010.

. THE HONORABLE MICHAEL T. DOWNES

Presented by:

(OGDEN MURPHY WALLACE, PL.L.C.

By: \AM M&f’e’{'M’v‘/
Angela 8/Belbeck, WSBA. #24482
Attorneys for City of Mukilteo and

Christina Boughman

A (ASBR08739.D0C; N00014.050133\ } OGDEﬁ MURPHY WALLACE, PL.L.C.
ORDER DENYING PLAINTIFF’S MOTION FOR 1601 Fifth Avenue, Suite 2100
DECL. JUDGMENT AND INJUNCTIVE RELIEF - 2 e iy e ta15
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Stoel Rives L
AUG 102010
DOCKETE]

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

MUKILTEO CITIZENS FOR SIMPLE No. 10-2-06342-9
GOVERNMENT, an unincorporated association
of Mukilteo residents, L _
Plaintiff, ANSWER'OF INTERVENORS,
vs. NICHOLAS SHERWOOD; ALEX
RION AND TIM EYMAN

CITY OF MUKILTEO, a Washington municipal
¢orporation; CHRISTINE BOUGHMAN, in her
official capacity as City Clerk for the city of
Mukilteo; SNOHOMISH COUNTY, a political
subdivision of the State of Washington,
CAROLYN WEIKEL, in her official capacity as
Snohomish County Auditor,

Defendants,

N Mo M N N N N N N N S N N N s N N

Intervenors Nicholas Sherwood, Alex Rion and Tim Eyman answer the complaint in
this matter as follows:
The Introductory paragraph of the complaint does not allege facts and therefore, no

answer 1is necessary.

GROEN STEPHENS & KLINGE LLP
. : 11100 NE 8th Streét, Sizite 750"
ANSWER OF INTERVENORS, NICHOLAS Bellevue, WA 98004
SHERWOOD; ALEX RION AND TIM EYMAN - 1 (425) 453-6206

LP

b
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1. Intervenors lack information to know the truth of the allegations of paragraph

no. 1 and therefore deny the same.

2. Intervenors admit the allegations.
3. Intervenors admit the allegatioﬁé.
4, Intervenors admit the allegations.
5. Intervenors admit the allegations,
6. Intervenors admit the allegations.
7. Intervenors admit the allegations.

8. Intervenors lack information to know the truth of the allegations of paragraph.

no. 8 and therefore deny the same.

9. Intervenors édmit the allegations.

10. Paragllaﬁh No. 10 is a statement of law for which no admissioﬁ or denial is
necessary. | |

11, Intervenors admit the allegations.

12.  Intervenors admit the allegations.

13, Intervenors admit the allegations.

14.  Intervenors admit the allegations.

15.  Intervenors admit the allegations.

16.  Intervenors admit the allegations.

17. Intervendrs_ admit the allegations.

18.  Interevenors admit the allegations.

19.  Intervenors lack information to know the truth about what the Plaintiff seeks

and therefore denies the same. All other allegations are denied.

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
ANSWER OF INTERVENORS, NICHOLAS Bellevue, WA 98004 -

SHERWOOD, ALEX RION AND TIM EYMAN - 2 (425) 453-6206

u?
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20.  Intervenors lack infoimation to know. the truth about- what the Plaintiff seeks

and therefore denies the same, All oih_ér allégaﬁons are denied.

21.  Intervenors’ Tesponses are incoxﬁoratedhy. reference. - A

22.  Intervenors admittheallegations. . . .

23.  Intervenors deﬁy‘-ﬂm"e. allegations:

24.  lntervenors lack information to know, the truth about what the Plaintiff seeks
and therefore denies the same. All other allegations.are denied,

25.  Intervenors deny 'fhe allegations.

AFFIRMATIVE DEFENSES
1. Th@'f’e’liéf sought violates first amendinéit Tiglhits and righits to petition

government uhder the federal and state constitutions.

2 , Plaintiff lacks standjng to assert the trelief it seeks. -

DATED this 6"-day of August; 2010. ..

GROEN -S._TEBHENS &Kumee LLP.

On bcl‘malf éf Nlcholas 4Shcrwood
. Alex Rion; and Tim Eyman. -

GROEN STEPHENS & KLINGE LLP
11100 NE Bth Street, Suite 750
ANSWER OF IN' I‘LRVI:.NORS NICHOLAS Bellévue, WA 98004
SHERWOOD, ALEX RIGN AND TIM EYMAN - 3 <. (425)453-6206
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DECLARATION OF SERVICE
1, Linda Hall, declare:
I am not a party in this action. Ireside in the State of Washington and am employed
by Groen Stephens & Klinge LLP in Bellevue, Washington.
On August 6, 2010, I caused a true copy of the foregoing Answer of Intervenors,
Nicholas Sherwood, Alex Rion anci Tim Eyman to be served on the following persons vfa the

following means:

Vanessa Soriano Power [} Hand Delivery via Legal Messenger

Gloria S. Hong B First Class U.S. Mail
Stoel Rives LLP ] Federal Express Overnight
600 University St., Ste. 3600 Electronic - Mail

Seattle, WA 98101 {0 Other

vspower(@stoel.com

Angela S. Belbeck O Ha.nd Delivery via Legal Messengcr
OGDEN MURPHY WALLACE BJ First Class U.S. Mail
1601 5th Ave Ste 2100 {0 Federal Express Overnight
Seattie, WA 98101-1686 Electronic Mail
(206) 447-7000 . [ Other
abelbeck@omwlaw.com
Gordon W, Siviey [[] Hand Delivery via Legal Messenger
.| Senior Civil Deputy Prosecuting Attorey X First Class U.S. Mail
- Snohomish County Prosccutor s Office [0 Federal Express Overnight
Robert.J. Drewel Bldg., 7™ Floor, M/S 504 BJ Electronic Mail
3000 Rockefeller Ave. © [ Other

Everett, WA 98201-4046
gsivley@snoco.org

1 declare under penalty of perjury that the foregoing is true and correct and that this

declaratlon was executed this 6™ day of August, 2910 at’BLllevue Washington.

/My/é//

Lmda Hall
//
GROEN STEPHENS & KLINGELLP
11100 NE 8th Street, Suite 750
ANSWER OF INTERVENORS, NICHOLAS Bellevue, WA 98004
SHERWOOD, ALEX RION AND TIM EYMAN - 4 (425) 453-6206
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RECEIVED
AUG 0 3 2010
The Honorable M%&Q&IT}BX%uLLP

§ (Civil Motions Calendar)
Heating Date: Aug. 6,2010, at 9:30 a.m.

2

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FORV SNOHOMISH COUNTY

MUKILTEO, CITIZENS F OR SIMPLE
GOVERNMENT an umncorporated association
of Mukilteo residents, .

Plaintiff, -
vs. )

CI'I‘Y OF MUKILTEO a Washmgton mumcxpal
corporation;GHRISTIN E‘BOU HMAN in her

official capacity as Clty ‘Clerk for the city of

Mukilteo; SNOHOMISH COUNTY, a political
subdlvxswn of the State of Washington,
CAROLYN WEIKEL, in her official capacity as

Snohom1sh Coun‘cy Audxtor
Defenidants,

NICHOLAS SHERWOOD, ALEX RION and
TIM EYMAN,

Intervenor-Defendants.

COPY

INTERVENOR-DEFENDANTS' OPPOSITION TO
MOTION FOR DECLARATORY JUDGMENT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 10-2-06342-9.

INTERVENOR-DEFENDANTS’
OPPOSITION'TO MOTIOGN FOR
DECLARATORY JU DGMENT

GROEN STEPHENS & KLINGELLP
11100 NE 8th Street, Suite 750
Believiié;, WA 98004
(425) 453-6206
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INTRODUCTION

Intervenor-Defendants, Nicholas Sherwood, Alex Rion and Tim Eyman file this
opposition to Plaintiff’s Motion for Declaratory and Injunctive Relief. Plaintiff’s motion
seeks to invalidate city-sponsored Resolution 2010-22, referred to the ballot by a unanimous
vote of the Mukilteo City Council, spurred by a citizens initiative, Mukilteo Initiative No. 2,
and to prohibit the matter from being placed on the November ballot. Intcrvcnor-Defendénts
are the original sponsors of Initiative No. 2.

~ The Plaintiff’s suit itself is not an uncommon political tactic.

A lawsuit to strike an initiative or referendum from a ballot is one of the

deadliest weapons in the arsenal of the measure’s political opponents. With

increasing frequency, opponents of ballot proposals are finding the weapon

irresistible and are suing to stop elections... [I]tis generally improper for

courts to adjidicate pre-election challenges to a measure’s substantive

validity.

James D. thrdon & David B. Magleby, Pre-Elect_z_'oh Judicial Review of Initiatives and
Referendums, 64 Notre Dame L. Rev. 298, 298 (1989).

At its most fundamental level, Plaintiff’s suit is a political tactic to detract Intervenors
from their campaign and to -encourage Intervenors to expend funds for purposes other than
informing the public of Initiative No. 2’s virtues. Intervenors argue that (1) this suit is not
justiciable because Plaintiff lacks standing, (2) injunctive relief is inappropriéte, 3) ’the
challérige is to the power of the duly elected representatives of the City to seek input from

voters and not the power of voters to force the voters into a legislation-making role, and (4)

the relief sought by Plaintiff frustrates free speech rights and right to petition government.

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004
MOTION FOR DECLARATORY TUDGMENT - 1 (425)453-6206
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THIS ACTION IS NOT JU STICIABLE AND
PLAINTIFF LACKS STAND[NG

Plamtrff’s Complamt expressly seeks declaratory rehef under Chapter 7.24 RCW the
Umform Declaratory Judgments Act (“UDJA”), and mJunctrve rehef under Chapter 7 42
RCW However( ; “[t]o proceed u.nder the UDJA' a person must present a Just1c1able
controversy and estabhsh standlng ? Nelson v. Appleway Chevrolet Inc 129 Wn. App. 927,

938 121 P 3d 95- (2005) In the context of the UDJA “the mrement of standlng tends to

overlap justiciability requlrements ? T o-Ro Trade Shows V. Collms 144 Wn 2d 403 411 n.5,
27 P.3d 1149 (2001).

Under the UDJA a Justrclable controversy is’ one that is:

(1) ‘an actual present and5 xrstmg spute, or th mattire: séeds of one ‘as
distinguished from: a'possible; dormant;’ hypothetrca.l speculative; or moot
disagreement.
(2) between parties having genume and opposing interests,

- (3) which involves interests that must be drrect and substant1al rather than
potential; theoretical,-abstract.or:acadernici-and £
(4) ajudicial determination of which will be ﬁna_l and conclusive

Id. at411. Ananalysis of the justiciability and Standing doctri‘nes’"rey‘é‘:als'that Plaintiff has
not, and simply cannot, meet: these“'legal~re‘q'u'i1"e'rne'1‘1ts.’i Such an'analysis also revedls why
Courts have historically declined to'engage ifi pre-election r'eyiéiii of initiatives:

The present case does not present'a justiciable controversy because' Initi’a‘tiy‘e No. 2
may-never be approved by the voters and, even if approved by the voters, the City Council
may choose to ignore the results of the election! It is evident that this suit is the epitome of a

“passible, dormant, hypothetical, speculative; or moot disdgreement,” and that any “harm”

GROEN STEPHENS & KLINGE LLP
. : . 11100 NE B8th- Street Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO ' Be]levue, WA 98004
MOTION FOR-DECLARATORY JUDGMENT ~ 2 o " (425) 4536206

APP. 95



10
11
12
13
14
15
16
17
18

19

20

21

22

23

suffered by Plaintiff is merely “potential, theoretical, abstract or academic™ at best. 7o-Ro,
144 Wn.2d at 411. Clearly, this case does n‘ot present a justiciable controversy.

However, in addition to a lack of justiciability, Plaintiff lacks standing. Similar to
justiciability, standing requires a distinct and personal interest in an issue which is not
contingent or a mere expectancy, and more than an abstract interest in having others, such as
the City and County official named as defendants herein, comply with Plaintiffs’ view of the
law. See Vovos v. Grant, 87 Wn.2d 697, 699, 555 P.2d 1343 (1976); Primark, Inc. v. Burien
Gardens, 63 Wn. App. 900, 823 P.2d 1116 (1992). Plaintiff here has failed to allege concrete
barm to it, much less concrete harm caused by Resolution 2010-22 which merely places
Initiative No. 2 on the ballot. Plaintiff cannot der.nonstrate standing.

In deciding whether a plaint_iﬂ' has standing, courts have looked at whether the
plaintiff has a special or peculiar interest which has been aggrieved any differently in kind or

degree than what is experienced by the general public. See Ocean Spray Cranberries, Inc. v.

Doyle, 81 Wn.2d 146, 154, 500 P.2d 79 (1972); State ex rel. Gebhardt v. Superior Court, 15 -

Wn.2d 673, 680, 131 P.2d 943 (1942).

At most, Plaintiff establishes that it and/or its members have certain beliefs and
positions about how the City Council should go about making legislative decisions regarding
traffic control 'camcras. For instance, the Declaration of Christine Preston states:

[t]he association’s members believe that it is in the public
interest to support the authority of Mukilteo elected officials to act as the
duly-elected representatives of Mukilteo citizens.

.. it is [Plaintiff’s] position that the Mukilteo City Council has
exclusive authority to decide whether or not Mukilteo should use automated
traffic safety cameras. ...

It is inefficient and a waste of resources to put measures on the ballot that the
state legislature has already decided the City Council should handle.

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004

" MOTION FOR DECLARATORY JUDGMENT - 3 (425) 453-6206
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Declaration of Christine Preston, at 2, 13, 4, 5 (emphasis-added).
The organization’s beliefs and positions are simply not a special or peculiar interest
which is different in kind or degree than that sharéd by the general public. Rather; it is merely

an abstract interest in having:the City comply with its view of the law in regard to citizen -

.| input en proposed legislation. - -

. In'tegard to the “waste of resources” assertions, it ismot clear that the Plaintiff is‘

talking about County or-City resources or its own. Neither is sufficient to confer standing. In-

.| order-to have standing to assert injuries to the County’s or City’s finances; Plaintiff must

qualify as under the “taxpayer standing” rubric. All of the “taxpayer standing” requirements
are simply not met in this case.. -

The recognition of taxpayer standing:has been given freely-inthe . -
interest of providing a judicial forum for citizens to contest the legality of
. official:acts.of theirsgovemmeiit.:Under this circumstance a taxpayer:must
first request action by the Attorney General and that request must be
refused beforeactioniis-begun-by theitaxpayer: -
“The mere fact that a taxpayer disagrees with a dxscretlonary dCCISlOII
- ofithecity provides:nio basis for:a'suit challénging: that-decision:... In.order'to-
maintain an action, the taxpayer must show ... a unique right or interest that
is being violated, in a manner special and different from the rights-of other
‘taxpayers.” The taxpayer must show that the action complained of interferes
with the taxpayer's: legal rights or privileges. If not; the taxpayer has no
standmg to challenge the actlon

| Greater Harbor 2000 12 Cziy of Seaz‘ﬂe 132 Wn. 2d 267 281 82 (l 997) (empha315 added)

Lt e g

(footnotes omltted) “The mterest must be more, however, than snnply the abstract mterest of
the general pubhc in havmg others comply w1th the law ? In re Marrzage of T., 68 Wn.App.

329, 335, 842 P.2d 1010 (1993), quoted in Bzermannlv. Czty of Spokane, 90 Wn.App. 816,

960 P.2d 434 (1998). Plaintiff has submitted nothing to indicate it has requested action by the

GROEN STEPHENS & KLINGE LLP
. 11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO : Bélleviie, WA 98004
MOTION FOR DECLARATORY JUDGMENT - 4 (425) 453-6206
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Aﬁomey General or that the request has been denied. Hence, the first two criteria for
establishing taxpayer standing are simply not met.

Additionally, a person asserting taxpayer standing must prove that the plaintiff pays
the particular taxes which are subject to being used wrongfully. Dick Enterprises, Inc. v.
Metropolitan King County, 83 Wn. App. 566, 572, 922 P.2d 184 (1996). Plaintiff has not
proven that it or its members pay the taxes which it contends would be “wasted” if Resolution
2010-22 were allowed to place the matter on the November election.

Nor has Plaintiff shown that the City Council’s decision in Resolution 2010-22 to
place Initiative No. 2 on the ballot has violated some “unique right or interest” that it (or its
members) possess which is “special and different” from the public at large:..l Plaintiff simply
does not like the City Council’s decision to allow a public vote and such preferences do not
constitute a unique right or interest. Even if its complaints about the City’s Resolution No.

2010-22 were valid, its issue with the resolution involve no unique rights.

Plaintiff’s interest in invalidating Resolution 2010-22 and prohibiting a public vote on -

Initiative No. 2 is completely abstract. Although many people may wish that particular

matters were not on the ballot, the “injury” in having an opportunity to vote on Initiative No.

! Plaintiff is essentially seeking a judgment on its declaratory relief and injunction claims
without complying with the timing rules for summary judgment in CR 56. Nevertheless,
because of the urgency in deciding whether pre-election review is appropriate in this case,
Intervenors have not objected to the August 6, 2010 hearing date. In these circumstances, it is
even more important that Plaintiff produce everything it needs to obtain a judgment when it
files its motion, rather than fix its deficiencies in a last minute reply. Such sand-bagging is
not tolerated in the summary judgment context. White v. Kent Medical Center, Inc., P.S., 61
Wn. App. 163, 168-69 (1991) (CR 56 contemplates that the moving party will include its
evidence with its original motion). Plaintiff should not be allowed to offer evidence with its
reply to fix the deficiencies of its original motion. '

GROEN STEPHENS & KLINGELLP
: 11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT - 5 (425) 453-6206
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2is imperceptible and one that i‘sz-not “special-or-peculiar” to-Plaintiff or its'members: Rather,
disagreements regarding public policy are the natural product of our free society..

.+ Although not clear from its briefing, Plaintiff may be claiming an:interest-in avoiding
the expenditure of funds to influence voters regarding the measure. Yet, nothing requires it to

do so. ‘While such an:interest may be unique to Plaintiff, it is'not an interest which the Court -

. should recognize as legally sufficient to:confer standing. If the mere choice to oppose a

proposed measure was sufficient-to.confer standing, the standing requirement itself would .be
rendered a nullity: :Lobbyists.would become litigators and legislative processes would likély '
come-to-a halt if anyone:opposed to a potential:law could 'Shﬁply sue on the basis that they do
not want t6 ‘go to.the troublerto oppose'it. ‘The Court should-deny Plaintiff the relief it seeks
because it Jacks standinigiand the dispute at this stage-is‘not justiciable; |
INJUNCTIVE RELIEF:IS NOT WARRANTED-

Additioha’lly,a o obtain an injunction=—extraordinary telief=~Plaintiff must prove that

if the eléction were-to go forv&ard,-, it “would create greatiinjury to the plaintiff.?' RCW

7.49.020. Plaintiff provides no evidence that it or:its miembers are harmed in having a public
vote so the representatives serving on the City Council can learn what their constituents
believe about a particular topic. The absence of harm is a further reason to deny relief.

Fmally, to obtam mJunctlvc relief, RCW 7.40.080° requlres the postmg of a: bond.
No mjunctlon or restrammg order shall be; granted unitil the' paity
askinig it shall enter into a'bond, in such 2 a sur as'shall be fixed
i by the'éoutt ... to the'adverse party dffected thereby to'pay all”
damages and costs whxch may accrue by reason of* the injunction.

GROEN STEPHENS & KLINGELLP
: 11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO ) Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT ~ 6 (425) 4536206
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RCW 7.40.080. While bonds are mandatory, although the amount is discretionary with the
Court, Plaintiff has proposed no bond in its motion to obtain an injunction. The Plaintiff’s

extraordinary request should be denied.
L

THIS CASE IS NOT ABOUT THE POWER OF THE INITiATIVE,
BUT THE POWER OF THE CITY COUNCIL TO SOLICIT INPUT
FROM ITS CITIZENS

Pre-election review of matters slated for the ballot is highly disfavored. This disfavor
is for obvious and well-established reasons:

The fundamental reason is that “the right of initiative is nearly as old as our
constitution itself, deeply ingrained in our state's history, and widely revered
as a powerful check and balance on the other branches of government.”
[Coppernoll v. Reed, 155 Wash.2d 290, 297, 119 P.3d 318 (2005).] Given the
preeminence of the initiative right, preelection challenges to the substantive
validity of initiatives are particularly disallowed. /d. at 297, 119 P.3d 318.
Such review, if.engaged in, would involve the court in rendering advisory
opinions, would violate ripeness requirements, would undermine the policy of
avoiding unnecessary constitutional questions, and would constitute
unwarranted judicial meddling with the legislative process. Id. at 298, 119
P.3d 318. Thus, preelection substantive challenges are not justiciable. Id. at
300-01, 119 P.3d 318. Further, substantive preelection review could unduly
infringe on the citizens' right to freely express their views to their elected
representatives. /d. at 298, 119 P.3d 318.

Futurewise v. Reed, 161 Wn.2d 407, 410-11, 166 P.3d 708 (2007).

[T]he right of initiative is nearly as old as our constitution itself, deeply.

ingrained in our state's history, and widely revered as a powerful check and

balance on the other branches of government. Accordingly, this potent

vestige of our progressive era past must be vigilantly protected by our courts.
Coppernoll, 155 Wn.2d at 296-97, 119 P.3d 318 (2005) (citing In re Estate of Thompson, 103
Wn.2d 292, 294-95, 692 P.2d 807 (1984)).

Hence, the general rule is that courts do not rule on the validity of an initiative before

its adoption. Maleng v. King County Corrections Guild, 150 Wn.2d 325, 300, 76 P.3d 727

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT - 7 (425) 453-6206
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(2003). “This teluctance stems from our desirenot to interfere in thé electoral process or give

advisory opinions:” Id. at 330. The presumption is that the power of initiative is'allowed and

the burden is on the challenger to the initiative to show otherwisé.  Jd at334.
This case has even more potential ripeness problems than cases where the voters are

seeking 6 force a-vote on' mxmpat1Ve ‘Not orily mi htthevoters 14 éét{t‘ﬁ,éﬁvr‘r‘fcasuxe at the'

polls, here there is no certainty as 16 how thé City Council would respond to the results of the

41 November vote:

Plaintiff notes that the exception to pre-election challenges are when an initiative is:

challengéd-as being beyond‘the scope of the inifiafive potver. See Motion for Declaratory .
o . EPRAN b . :-«u.‘- TR o Coenebg s .

Judgment and'Injimctive Relief, at'6. However, in all of those cases voters wer seeking to
force an eléction 6h a subject'which was beyond the scope of the initiative power.

power of the voters to

t " All of the cases which
Plaintiff cite§' for aiithority for a colirt to' review an'initiative prior to the ¢lection are ones iri

which the governmental entity chose not to place a matter on the ballot or sued for court

authority to enable it to refrain from placing a matter on the ballot.

I ¢onitrst, the City Counicil chose to'scek & public Voté, Resolution 2010-22 states

that the City recéivéd an initiative petitior.

The City Council desires to hear from the qualified electorate on
the issues addressed in the Initiative Petition, regardless of
whether the subject of the Initiative is subject to the

mmatwe process.

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 93004
MOTION FOR DECLARATORY JUDGMENT - 8 (425) 453-6206
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Decl. of. V. Power, Ex. 5, at 1 (emphasis added). The vote which Plaintiff seeks to enjoin is
not about the initiative power, but the ability of the City to hear from the electorate.

Here, a unanimous vote of the Mukilteo City Council éssentially declared that it did
not matter whether the subject matter was properly the subject of an initiative; it chose to seek
a public vote regardless. Initiative No. 2 is on the ballot, not because sufficient signatures
were submitted on a petition, but because the City Council chose to pass Resolution 2010-22.
Plaintiff’s challenge is not to the exercise of the voters’ initiative power, but to the City’s
power to geek input from its citizenry. Plaintiff hz;s cited no authority ﬂlat prohiBits acity or
any govérnment entity from seeking the advice of its citizens through the election process.

" The use of advisory votes to solicit voter input is nothing new. See State ex rel.
Peninsula Neighborhood Ass'nv. Washington State Dept. of Transp., 142 Wn.2d 328,12 P.3d
134 (2000) (legislature authorized an advisory vote); see also .RCV»; 43.135.041 (requiring
advisory votes for tax increases); RCW 47.46.030(3) (advisory votes for traffic proposals).

Even if the City. were not 'using Initiative No. 2 in an advisory function and the City
Council were to treat Initiative No. 2 as enacting an ordinance if the measure is approved, it
wéuld simply be an example of conditional legislétion'. Legislative bodies have the authority |
both to refer a measure to the people and to condition the effectiveness of an enactment upon
the happenin_g of a future event, in_'this case a positive vote of the people. Brower v. State,
137 Wn.2d 44, 969 P.2d 42 (1998). When the City Council did so in this case, it was
exercising its own legislative power. Diversified Inv. Partnership v. Depdrtment of Social
and Health Sefvices, 113 Wn.2d 19, 775 P.2d 947 (1989).

When a law is made to take effect upon the happening of such an event, the

legislature in effect declare the law inexpedient if the event should not
happen, but expedient if it should happen. They appeal to no other [persons]

GROEN STEPHENS & KLINGELLP
’ 11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT - 9 (425)453-6206
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: to Judge for them in relation‘to'its present or future expediency. They
exercise that power themselves, and then perform the duty which the
Constitution imposes-upon them.”

T:*Cooley, Constitutional Limitations: 169 (7th ed: 1903) (quoting Barto'v. Himrod, § N.Y. '

483,.490 (1853)):

- ‘While the legislature gave the City of Muikilteo the authotity to decide whether to -

include automatic ticketing:machines (red light and speed cameras); it did not dictate how that

legislative decision must be made. It did not-dictate the-number or-manner of public hearings
or debate on'the issue. To the poinit here, the'legislature did: not instruct cities to '«fe‘f'raiﬁ“fribm
soliciting/the input of their citizens on‘the question generally, arid-not to prohibit an election
speciﬁi';'ally. |
- PLAINTIFF’S COMPLAINT'SEEKS TO STIFLE DEBATE AND ASKS

F OR A REMEDY PROHIBITED BY THE FIRST AN[ENDMENT

* Plaintiff seeks the extraordinary remedy of prohibiting a city-wide election’on an issue

||the City has‘decided should be put to the voters. “Such’'a remedy has significant free -speech_

‘[land ight to petition government implications, founded in the First Amendment to the United

States-Constitution-and Article I, Sections:4, 5; and 19 of the Washington Constitution.

The United: States Supremie Coutt has made clear that the process iﬁ"vol%’d in-
proposing ilegiélétidﬁ' by means of initiative involveés core political speech. See Meyer v.
Grant, 486 U.S. 414 (1988) (overturning state’s prohibition on using paid petition
circulators); Buckley v. American Constitutional Law Foundation, Inc., 525 U.S. 182 (1999)
(overturning various registration requiremenits: for petition circulation). Also, the U.S.

Supreme Court'hias'ioted thdt the core value of the Fre¢ Speech Clause of the First

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
INTERVENOR:=DEFENDANTS' OPPOSITION TO . ‘ Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT ~ 10 : (425) 4536206
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Amendment is the public interest in having free and unhindered debate on matters of public
importance. See Pickering v. Board of Education, 391 U.S. 563 (1968).

The Washington State Supreme Court echoed these same concems in Coppernoll v.
Reed, 155 Wn.2d.290 (preelection review of an initiative can infringe upon the constitutional
rights of the people). In Coppernoll, opponents of a proposed initiative on tort reform

petitioned the Washington State Supreme Court to reverse a trial court order dismissing their
arguing that those sections were unconstitutional. Id. at 3. The Supreme Court held that the

of State to place the initiative on the general election ballot. 1d. at9. In reaching this
conclusion, the Court rgcognized its historical practice of refraining from i 1nqumng into the
validity of a proposed initiative before it is enacted. Jd. at4. The Court also fccognized that
First Aﬁlendment rights were implicated‘ in preelection review.

Because ballot measures are often used to express popular will and to send a

message to elected representatives (regardless of potential subsequent

invalidation of the measure), subsiantive preelection review may also unduly

infringe on free speech values.
Id at5 (empha515 added). In making this argument, the Court noted that after the trial court -
invalidated Initiative 695 (requiring $30 vehicle license tabs) at issue in Amalgamated Transit
Union, 142 Wn.2d 183, 11 P.3d 762 (2000), the Legislature quickly responded by passing an
almost identical measure that was subséquent]y signed by the Governor. Id. at 4. The point
of the example is thét by exercising the .right to initiative, the people exercised their First

Amendment right to petition the government. The people were permitted to since courts do |

not review the legality of an initiative before the election because of First Amendment rights.

GROEN STEPHENS & KLINGELLP
11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS’ OPPOSITION TO Bellevue, WA 98004
MOTION FOR DECLARATORY JUDGMENT - 11 (425) 453-6206
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Plaifitiff’s clairiis fail to tecognize that the campaign and vote itself for this measure is
a valid expression of political speech, and-that such expression is Still fulfilled even if it is ;-

rejected by the voters; accepted by the voters biit ignored by the City Couticil, or enacted and

| subsequently invalidated by judicial decree. Clearly, the relief Plaintiff seeks is foreclosed by

the historical protection of the Hight 6 people to Vote in the initiative procéss:

PIaintiff seeks to'block the voters ffom discussing or considering the policies; provisions,

“land principles embodied in this measure, even if the measuré, or sonie part of it; is subsequeritly
| fotinid invalid. ‘Initiative'campaigns are not just 4bott passing Taws, they are about informing and

{involving the people in a discussion‘over public policy.” This is especially trué becauise the City’s

Resoliition2010-22 seeks the input 6f its Constitiiénts thréugh'an eléction régardless of whether

the orditianée ¢h be adopted by initiative,

“*Public votes'on isstes, eveni whern a miajority of Voters rejéct them, serve the people and

s rr pasee vt 0 oyt g b dig e o betesat st gt it g 57
our system of government in many positive ways. Just as'thé Legislatire considers bills that

¢ to discuss

CONCLUSION

' Intervenér-Deféridants irge the Court to deny Plamtiff's request for declaratory and
- DATED this 2™ day ofAugust, 2010.

GROEN STEPHENS & KLINGELLP

R 'chard M Step ens,

" On'béhalf of Intervendr-Defendants -
lNlcholas Sherwood Alex Rxon, and
Tith Eyman -

GROEN STEPHENS & KLINGE LLP
o 11100 NE 8th Street, Suite 750
INTERVENOR-DEFENDANTS' OPPOSITION TO Bellevue WA 98004
MOTION FOR DECLARATORY JUDGMENT - 12 S (425) 453-6206
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR SNOHOMISH COUNTY

MUKILTEOQ CITIZENS FOR SIMPLE
GOVERNMENT, an unincorporated
association of Mukilteo residents,

Plaintiff,
v.

CITY OF MUKILTEO, a Washington
municipal corporatnon CHRISTINE
BOUGHMAN, in her official capacity as
City Clerk for the City of Mukilteo;
SNOHOMISH COUNTY, a polmcal
subdivision of the State of “‘Washington;
CAROLYN WEIKEL, in her official
capacity as Snohomish County Auditor,

Defendants,

NICHOLAS SHERWOOD, ALEX RION

and TIM EYMAN,

Intervenor-Defendants.

No. 10-2-06342-9

NOTICE OF DIRECT APPEAL TO
WASHINGTON SUPREME COURT

Plaintiff Mukilteo Citizens for Simple Government seeks direct review by the

Washington Supreme Court of the Order Denying Motion for Declaratory Judgment and

Injunctive Relief, entered on August 6, 2010. A copy of the Order is attached to this Notice.

%

NOTICE OF DIRECT APPEAL TO WASHINGTON SUPREME COURT - 1

70216411.1 0009610- 0001070212815.1 0009610-00010

S'I‘OEL RIVES LLP

600 University Street, Slme 3600 Seattle, WA 9810)
elephone (206) 624-0900
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Respectfully submitted this 9th day of August 2010.

. STOEL RIVES Lrpr

Al

e
"Vanessa Soriano Power, WSBA No. 30777

Leonard Feldman, WSBA No. 20961
Gloria S. Hong, WSBA No. 36723
600 University Street, Suite 3600
Seattle, Washington ¢ 98101

' Telephone {(206) 624-0900
-~ Facsimile:’ (206) 386-7500

Attorneys for Plamt]ff

~ Mukilteo Citizens for Sxmple Govemment

NOTICE OF DIRECT APPEAL TO WASHINGTON SUPREME COURT - 2

702164111 0009610- 0001070212815.1 0009610-00010

STOEL RIVES LLP

600 University Stréet, Suflc 3600 Scan‘c WA 98101
Telophone (206) 624-00900
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