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INTRODUCTION

American Indians, Edward A. Comenout, Robert Reginald Comenout
Sr., and Robert Reginald Comenout Jr., joint Appellants hefein, were charged
in the Pierce County Superior Court with a conspiracy to violate the state
cigarette tax law, RCW 82.24.500 and RCW 82.24.110(2). CP 139-141".
The Prosecution acknowledges that all three are enrolled Indians and that the
factual allegations occurred ontrust land owned by Edward A. Comenout. CP
139-141. The land is held in trust for him by the United States. The appellate
and superior court numbers of this case are: Edward A. Comenout,i 39751-0-
I1, 08-1-04681-0, Robert Reginald Comenout Sr., 39761-7-I1, 08-1-0462-8,
Robert Reginald Comenout Jr., 39741-2-I, 08-1-4680-1. This Court
consolidated ali three cases under Cause No. 39741-2-I1. In the trial court,
all three Defendants moved to dismiss and suppress the information. The |
motion was heard by the Honorable Katherine M. Stolz on June 9, 2009. RP -
separate cover. Judge Stolz denied the motion. Findings were entered
August27,2009. CP 411-414. The Defendants timely filed their motions for

diécretionary review pursuant to R.P.C. 5.1(c). CP 440-442. It was granted

The page references are to Clerk’s Papers of Edward Comenout. The page numbers are
different in the Clerk’s Papers of Robert Comenout Sr. And Robert Comenout Jr. A
parallel table is included at page v.
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by Court Commissioner Bric B. Schmidt on February 8, 2010. CP 457-467.
Territorial jurisdiction is a question of law reviewed de novo. State v. Pink,
144 Wn.App 945, 950, 185 P.3d 634 (Div. II, 2008). Appellants’ opening
brief was due April 20, 2010. The brief was rejected. The amended brief'is
due May 20, 2010.
[_The Appellants seek a miing from this Court dismissing the
information.
L.
ASSIGNMENTS OF ERROR
One
The information should be dismissed for lack of jurisdiction as all the
alleged violations took place on lands held in trust by the United States and
owned by Edward A. Comenout, an enrolled Quinault Indian.
Two
The Washington State courts have no territorial jurisdiction to charge
enrolled Indians for alleged criminal violations that occurred on land held in
trust by the United States for the benefit of the enrolled Indians.
"Three

The crime charged, failure to comply with the State of Washington

2-



cigarette tax law, RCW 82.24, occurred during the time the State of
Washington-Quinault Indian Tribe Cigarette Tax Compact was in force. A
copy of the Compact is attached to the State’s Memorandum in Opposition
to Motion to Dismiss. CP 355-384, pages 365-384. RCW 82.‘24.295(1)
provides that the state cigarette taxes do not apply during the period of the
Compact. Therefore, the State of Washington has no criminal jurisdiction
over the Defendants as no state cigarette tax crime could be committed by
these Defendants.
Four
The crime charged is on trust land, therefore, Public Law 280 applies
to eliminate the alleged crime from state jurisdiction as none of the eight
enumerated subj ect.areas apply to the alleged tax violations.
Five
Washington State has no jurisdiction of an alleged victimless state tax
crime by enrolled Indians committed on federal trust land.
Six
The federal statutes, 18 U.S.C. § 1162(b), 25 U.S.C. § 1321(b),
1322(b), 18 U.S.C. § 1151,28 U.S.C. § 1360(b) and 4 U.S.C. § 109 state that

jurisdiction of the alleged state cigarette tax offense is preempted by federal



law.
Seven
The federal definition of Indian country, 18 U.S.C. § 1151(c) applies
to Comenout’s off-reservation trust land, thereby preventing state prosecution
of a state tax crime.
Eight
The State has no taxing jurisdiction over enrolled Indians living on
trust lands. The cases of State v. Pink, 144 Wn.App. 945, 85 P.3d 634 (Div.
1., 2008) and State v. Guidry, 153 Wn.App. 774,223 P.3d 533 (Div. II, 2009)
mandate dismissal of this case.
Nine
Before and after Washington became a state, it had no jurisdiction to
impose state taxes directly on Indians who resided in Indian country.
Ten
Criminal enforcement by the State on enrolled Indians living in Indian
country are civil regulatory. The State has no jurisdiction to charge crimes

for state tax violations under such conditions.



II. SUMMARY OF ISSUES PERTAINING TO
ASSIGNMENTS OF ERROR

The basic issues in this case are:

1. Whether or not the State can criminally prosecute enrolled
Indians for failing to pay Washington State cigarette tax on activity taking
place on land held in trust by the United States.

2. Whether or not the state cigarette tax exemption of RCW
82.24.295 prevents prosecution of a Quinault tribal member and other Indians
when a compact prohibiting the' state cigarette tax is in force between the
Tribe and the State.

III. STATEMENT OF THE CASE

The facts are largely undisputed. The facts are taken from the
Declaration of Probable Cause, dafed September 26,2008, CP 142-143, and
fhe Findings ofFact and Conclusions of Law on Motion to Dismiss/Suppress,
CP 411-414.

Edward A. Comenout, Jr., 81 years old, is a full blooded Quinault
Indian, Enrollment No. 0325 . He is the son of Edward Comenout Sr.,
deceased. He owns and occupies the land at 908 River Road, Puyallup,
Washington, 98371. The land is approximately % acre in area and improved

by two buildings, Comenout’s residence and a roadside business building
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called Indian Country Store. The land has been held in trust by the federal
Bureau of Indian Affairs (BIA) for Comenout since 1926. CP 457—467.
Written inscriptions on the filed deed of record in Pierce County (Appendix
1) state, “BIA Allotment Tract 1027, Code 130.” Comenout’s mother, Anna
Jack, survived his father. She died November 30, 1987, and left an interest
to Edward Comenout Jr. He is the majority owner of the all Indian owned
trust land at the 908 River Road address. The State admits that the land is
held in trust by the United States Government for Edward A. Comenout. CP
142-143. All the activity alleged as a crime took place on the trust land. The
land is not within the exterior boundaries of the Quinault Indian Reservation.
CP 142-143. The Quinault Indian Nation entered into a treaty with the United
States on July» 1, 1855. 12 Stat. 971. Appendix 2. On August 30, 1969, the
Quinault Indian Reservation retrocession from Public Law 280 was
completed. Appendix 3. The Quinault Tribe also has a cigarette compact
with the State in force since January 3, 2005. CP 355-384, pages 365-384.
The Information, CP 139-141, charges that on July 25, 2008, the
Defendants possessed, or trahsported commercially packaged cigarettes,
without state of Washington cigarette taﬁc stamps affixed as required by

Chapter 82.24 and without notice of delivery as required by RCW 82.24.250.



The alleged conduct violated RCW 82.24.110(2). It also alleges control of
property or services owned by another. No. explanation was furnished on this
alleged crime.

During the arrests, the Staté of Washington seized 37,000 cartons of
cigarettes from the property and other items. The seizure is contested in the
Liquor Control Board Office of Administrative Hearings, Docket No. 2008-
LCB-0035, Judge Charles Bryant, ALJ. The forfeiture case is postponed
pending the resolution of this criminal case.

IV. ARGUMENT
A. If These Alleged Acts Occﬁrred Within the Quinault
Reservation, the State Cigarette Law would not be
Violated. Since these Acts would not Constitute a Crime
on the Quinault Indian Reservation, these Acts are not a
Crime on this Trust Land.

The state cigarette tax law could not be violated by an Indian business
on the Quinault Reservation. The reasons are that Comenout would qualify
as a tribal wholesaler or retailer. Moe v. Confederated Salish and Kootenai
Tribes of the Flathead Reservation, 425 U.S. 463, 96 S.Ct 1634,48 L.Ed.2d
96 (1976) holds thaf a tribal Indian tobacco wholesaler or retailer is not

required to obtain a state retail or wholesale tobacco license. Further, the

case holds that the state tobacco tax, including tax on cigarettes does not
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apply to reservation Indians. RCW 82.24.260(c) codiﬁes this principle. The
legislative intent of RCW 82.24.080(2) places the burden of tax on the first
non-exempt purchaser, which would be a non-Indian retail -purchaser.
Keweenaw Bay Co. v. Rising, 477 F.3d 881, 890 (6™ Cir. 2007).

The Information states that Comenout was in possession. CP 139-141.
RCW 82.24.020(1). Oklahomav. Chickasaw Naz‘ibn, 515U.S. 450, 459-60,
115 S.Ct2214, 132 L.Ed.2d 400 (1995) flatly rejects state power over Indians
on their reservation when Iégal incidence of the state cigarette tax is on the
tribal Indian. This prohibition does not concern Public Law 280 but stems
from the implied preemption that Indians oﬁ a reservation are not liable for
state taxes when the incidence is on the tribal Indian; This has been the law
since Worcester v. Georgia, 6 Pet 5 15,' 557, 8 L.Ed 483 (1832), and probably
has been the law since Governor and Company of Connecticut v. Moheagan
Indians, 126 London 1769, July 30, 1743, was decided. Appendix 4. In
Moheagan, supra, this 1743 case held that the Indians were not subject to the
colonial courts of Connecticut. See Robert N. Clinton, “State Power Over
Indian Reservations: A Critical Comment on Burger Court Doctrine,” 26
S.D.L.Rev 434 (1981). Therefore, a tribal Indian can possess non-state tax

paid cigarettes without violating state law.



The state cigarette tax law, RCW 82.24.010(3), in defining Indian
Country, adopts the federal definition of 18 U.S.C. § 1151. 18 US.C. §
1151(c) defines Indian country to include «,..all Indian éllotments, the Indian
titles to which have not been extinguished, including rights-of-way running
through the same.” The Washington Constitution, Article 26(2) is totally
conclusive as it disclaims “all right” to “all lands lying Within‘said limits
owned or held by any Indian. . .until the title thereto shall have been
extinguished by the United States.” The constitutional provision states that
the jurisdiction of trust land lying within the state’s boundaries “. . .shall
remain under the absolute jurisdiction and control of the congress of the
United States” and “that no taxes shall be imposed by the state on lands or
property therein.” (Underlining supplied). Cigarettes are property.

The Washington Administrative Code, WAC 458-20-192(2)(b)
defines Indian country as “The same meaning as givenin 18 U.S.C. § 1151.”
WAC 458-20-192(9)(2)(i) states, “for purposes of this rule ‘qualified
ﬁurchaser’ means an Indian purchasing for resale in Indian country.”

B. The State Cigarette Tax does not Apply if a Tribe has a
State/Tribe Cigarette Tax Compact.

The State admits that the Quinault Ttibe has a cigarette compact. The

Compact was signed January 3, 2005, and is eight years in duration. (Page
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16 of 19). It was in force at the-time the information was filed in this case.

The statute 82.24.295 states: “82.24.295 Exceptions—Sales by
Indian retailer under cigarette tax contract. (1) The taxes imposed by this
chapter do not apply to the sale, use, consumption, handling, possession, or
distribution of cigarettes by an Indian retailer during the effective period of
a cigarette tax contract subject to RCW 43.06.455.”

The Contract (CP 365-384) applies to a member owned retail smoke
shop located in Indian country. (Page 5 of 19). It requires the Quinault
Tribe, not the State, to enforce compliance of member owned smokeshops
“located in Indian country.” (Page 6 of 19). Indian country is defined as the
meaning in 18 U.S.C: § 1151 which includes “all lands placed in trust or
restricted status and all allotments™ for owned by member Indians. (Part 1,
8, 8(b) & (c), Page 3 of 19).

- The Compact’s full definition is:

8. “Indian country,” consistent with the meaning given in 18
United States Code (U.S.C.) section 1151, includes:

(a) All land within the limits of the Quinault Reservation
under the jurisdiction of the United States government,
notwithstanding the issuance of any patent, and, including
rights of way running through the reservation.

(b) All lands placed in trust or restricted status for individual
member Indians or for the Tribe, and such other lands as may

-10-



hereafter be added thereto under any law of the United States,
except as otherwise provided by law.

(c) All Indian allotments or other lands held in trust for a

tribal member or the Tribe, the Indian titles to which have not

been extinguished, including rights of way running through

the same.

Since 8(a) addresses all lands within the reservation and (b) and (c)
do not, Indian country, for purposes of the Compact, include trust land and
allotments wherever situated. These categories defining Indian country are
more fully treated at page 25 of this brief.

RCW 82.24.295 unequivocally exempts an Indian retailer from all
cigarette taxes during the period it is in force. RCW 43.06 .455(2) applies to
-delivery and possession by a tribal retailer. |

PartIIT 1(c) 6 of 19 c;f the Quinault Compact states, “The State agrees
that it is entirely within the discretion of the Tribe as to whether it allows
retail sales of cigarettes by its members.” The Compact is clear and
unequivocal. The Quinault Tribe, and not the State, has “entire” authority to
control and tax its mem‘?ers in retail sale of cigarettes. Therefore, when

cigarette taxes are the subject, the State cannot impose its cigarette tax laws

on Edward Comenout and the other Defendants.

Y
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RCW 82.24.295 doesn’t make any exceptions regarding whether
Comenout pays Quinault cigarette tax or has a license. It is plain and simple,
“the taxes imposed by this Chapter do not apply. . .to the sale, use,
consumption and handling. . .by an Indian retailer during the effective period
of a cigarette tax contract subject to RCW 43.06.055.” RCW 43.06.055(3)
provides for Indian tribe cigarette compacts. Edward Comenout is within the
Compact’s definition o% tribal retailer. CP 368. (PartI, No. 23 of page 5 of
19). The Compact itself refers to RCW 43.06.455(3) and 82.24.295 and
provides that the State retrocedes from its tax and that enforcement shall be
by the Compact terms. Page 7 of 19. CP 372.

The State has contended that the Comenout’s may not invoke the
lterms of a compact if they are not a party and that the Tribe is givén the
authority to enforce the Compact. The State has also argued that the
Compact gives enforcement authority to the Washington State Liquor Control
Board. Tﬁe Compact, however, states the opposite. The Quinault Tribe, not
the State, must enforce the Compact against the Indian retailer. Part Il 1(c)
page 6 of 19. CP 371. It states, “the Tribe shall impose taxes on all sales by
tribal retailers of cigarettes to purchases within Indian country.” (PartIII,No.

2, page 6 of 19).

-12-



The State Liquor Board is only responsible for Washington state
cigarette tax enforcement. The State has no jurisdiction to enforce the
Compact against Indians. This case does not allege the violation of the
Quinault Tribe cigarette tax or its enforcement. If it did, jurisdiction would
be in thé tribal court by the Tribe against its member, Ed Comenout and the
other Défendants.

C. The Quinault Treaty Eliminates the State Cigarette Tax
on Allotted Lands.

The Quinault Treaty of July 1, 1855 (Appendix 2) Article VI, 12 Stat.
971, 972, states that the President of the United States may remove the
Indians from thé reservation into allotments in the same manner as Article
Sixth of the Treaty with the Omahas. The Treaty of the Omahas, March 16,
1954, 10 Stat. 1043 (Appendix 5), states that the land allotted shall not be
subject to levy, sale or forfeiture. (Page 1045).

The Treaties are to be interpreted to give effect to the terms as the
Indians themselves would have understood them. Keweenaw Bay Indian
Community v. Naftaly, 452 F3d5 14, 524 (6™ Cir. 2006). United States v.
Washington, 645 F.2d 749, 756 (9" Cir. 1981) held that civil regulation of
rights of Indians to buy state fishing vessels violated treaty rights and also

discriminated against Indians because sport fishing persons could buy the
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boats. Here, érivate military base concessions can ship and sell tax free
cigarettes. RCW 82.24.260(b), 82.24.290. Further, an intent to allow state
taxes on Indians must be clearly intended by express authority of Congress.
McClanahanv. State Tax Commission of Arizona,411U.S.164,171,93S.Ct
1257,36 L.Ed.2d 129 (1973). In 1855, when the Quinault Treaty was signed
it is doubtful that the Quinault Indians had any cash to pay any taxes.
Keweenaw Bay, 452 F.3d at 527 notes that lack of money to pay taxes would
lead to forfeiture and construes the Treaty the same way in modern times to
deny state real property taxes. Washington’s Constitution, Art. 26(2) reads
to the same effect. All types of state taxes are still prohibited when the
incidence is on the tribal Indian. In Washington State, tribal Indians were
never subject to state taxes as the state could not enter the union if it intended

to tax tribal Indians.
D. The State of Washington Never had Power to Assert
Criminal Jurisdiction over Tribal Indians for Non-
Payment of the State’s Cigarette Tax for Sales on Trust

- Land. -

Washington State is an optional Public Law 280 state. Public Law
280 grants Congressional authorization to expand state criminal jurisdiction

for crimes that, prior to 280, had been exclusively the responsibility of the

Tribes. Washington State had no jurisdiction of state tax crimes before and
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also after the federal authorization.

1. Public Law 280 does not Confer Jurisdiction of State Tax
on Indians.

The Enabling Act of Washington (25 Statutes at Large, ¢ 180, p. 676,
February 22, 1889 - Vol. O RCW Statute Law Committee Publication page
17 (2008 Ed.) sets forth conditions imposed by the U.S. Congress to allow
statehood. It provided in its paragraph Second that “Indian lands shall remain
under the absolute jurisdiction and control of the Congress of the United
States.” This was consistent with U.S. Const. art. 1 § 8, cl. 3 (Congress
retains this power to regulate Indian tribes) and the treaty clause, Art. II, cl.
2, (Congress has the retained power to make treaties). States cannot enter
into treaties, U.S. Const. art 1 § 10. Federal preemption is also consistent
with the tribes “inherent law enforcement authority” as “domestic dependent
nations.” U.S. v. Lara, 541 U.S. 193,203-4,124 S.Ct 1628, 158 L.Ed.2d 420
(2004).

The state constitution, Art. 26 (2) retained the provision that Indian
lands remain under the exclusive control of Congress. It is clear that absent
the federal delegation of Public Law 280, the State of Washington had no
criminal authority over Indians who cor‘ﬁmitted state tax crimes on Indian

reservations. The tax crime is a victimless crime. Washington never
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designated tax crimes as a subject where it wanted jurisdiction. Public Law
280 was enacted in 1953 as Public Law 83-280, 67 Stat. 588 (August 15,
1955) codified at 18 U.S.C. § 1162, 25 U.S.C. §§ 1321-1326,28 U.S.C. §
1360 involved mandatory states (not Washington) and delegated optional
states, including Washington, a degree of jurisdiction if the respective state
chose to adopt criminal jurisdiction.

The modern day version enacted in 1968 is found in 25 U.S.C. §§
1321 and 1322. 25 U.S.C. § 1321 states that “consent of the United States
is hereby given to any state “to assume” “such offenses committed within
Indian country.” RCW 37.12.010 states “such assumption of jurisdiction
shall not apply except for the following:

(1) Compulsory school attendance;

(2) Public assistance;

(3) Domestic relations;

(4) Mental illness;

(5) Juvenile delinquency;

(6) Adoption proceedings;

(7) Dependent children; and

(8) Operation of motor vehicles upon the public streets,
alleys, roads and highways: PROVIDED FURTHER, that
Indian tribes that petitioned for, were granted and became
subject to state jurisdiction pursuant to this chapter on or
before March 13, 1963 shall remain subject to state civil and
criminal jurisdiction as if chapter 36, Laws of 1963 had not
been enacted. :

-16-



W. Canby, “dmerican Indian Law'in a Nutshell, ” 277 (5 ed. 2009)
states: “Other states assumed jurisdiction only over certain reservations, e.g.,
Mont.Code Ann. §§ 2-1-301 to 306, or over certain offenses or claims,
Wash.Rev.Code § 37.12.010.” Obviously, tax crimes were not included in
RCW 37.12.010.
/ PL 280 was amended in 1968 as part of the Indian Civil Rights Act
(IRCA), 25 U.S.C. §§ 1321-1326, P.L. 90-284, Title IV § 401 (1968), 82
Stat. 77. As amended, it is now codified as 25 U.S.C. §§ 1301-1303. The
amendment required consent of the tribes to obtain criminal jurisdiction. 25
U.S.C. § 1321(a). The 1953 statute allowed the states to assume jurisdictioﬁ
without consent of the tribes. Very importaht to this case is that Congress in -
1968 also passed what is now 25 U.S.C. § 1323. Pub.L 90-284, § 403, April
11, 1968, 82 Stat. 79. The statute states in full:

(a) Acceptance by the United States

The United States is authorized to accept a retrocession by

any State of all or any measure of the criminal or civil

jurisdiction, or both, acquired by such State pursuant to the

provisions of section 1162 of Title 18, section 1360 of Title

28, or section 7 of the Act of August 15, 1953 (67 Stat. 588),

as it was in effect prior to its repeal by subsection (b) of this
section.
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(b) Repeal of statutory provisions

Section 7 of the Act of August 15, 195?\, (67 Stat. 588), is

hereby repealed, but such repeal shall not affect any cession

of jurisdiction made pursuant to such section prior to its

repeal.

The Quinault Tribe retroceded from state criminal jurisdiction on August 30,
1969. (Appendix 3).

The Act, 25 U.S.C. § 1162(b) expressly exempts state taxing authority
on trust lands stating “nothing in this section shall authorize. . .taxation of
any re;al or personal property. . .belonging to any Indian held in trust by the
United States or is subject to a restriction agaiﬁst alienation imposed by the
~ United States.” The statutes contain no limiting provision to Indian
reservations. It specifies trust land without any limitation. 4 U.S.C. § 109
also supports non-Indian taxation. It states, “Nothing shall be deemed to
authorize the levy or collection of any tax on or from any Indiaﬁ not taxed.”

The Comenouts submit to this court that the law applicable to this
appeal is well summarized in Nell Newton Edition, Cohen’s Handbook of
Federal Indian Law § 6.04(3)(b)(ii), pages 546-548 (Lexis Néxis 2005 ed.)
The text includes citations to Bryan v. Itasca County, 426 U.S. 373, 96 S.Ct

2102, 48 L.Ed.2d 710 (1976) and California v. Cabazon Band of Mission

Indians, 480 U.S. 202, 107 S.Ct 1083, 94 L.Ed.2d 244 (1987). The text is
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deemed to be worth quoting at length, with portions underlined by the
Comenouts:
[ii] - States Not Granted Regulatory and Taxing Jurisdiction

The federal grant of jurisdiction to the states under Public
Law 280 excludes significant subject areas, particularly in the
regulatory and tax fields. The Act expressly precludes state
taxing and certain other exercises of jurisdiction over trust
and restricted Indian property, as well as jurisdiction over
federally protected Indian hunting and fishing rights. A
possible inference from these exceptions and from the general
terms of the Act was that all other jurisdiction is delegated by
the Act. Butin Bryan v. Itasca County, the Supreme Court
rejected this construction and concluded that Public Law 280
did not confer on the states any new taxing jurisdiction over
Indian country. It therefore invalidated a state property tax on
unrestricted Indian property located in a reservation subject to
Public Law 280. The Court’s rationale also precluded new
state regulatory jurisdiction generally. The Courtreached this
conclusion in Bryan after finding the language and legislative
history of Public Law 280 ambiguous. In enacting the
original statute, Congress’s primary concern was with law and
order in Indian country, and other civil jurisdiction was
something of an afterthought. In view of these factors, the
Indian law canons of construction, and the movement of
federal Indian policy away from assimilation since 1953, the
Court interpreted the scope of Public Law 280's delegation
narrowly, treating the grant of civil jurisdiction as confined to
private lawsuits such as those based on tort or contract claims.

Bryan’s statements about the absence of state regulatory
jurisdiction were confirmed when the Supreme Court decided
California v. Cabazon Band of Mission Indians in 1987.
Cabazon rejected California’s effort to apply its laws
regulating charitable bingo to an Indian nation. The Court
drew a distinction between criminal laws that are
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“prohibitory” and laws that are “regulatory,” holding that the
latter are not included in Public Law 280's authorization of
state jurisdiction. If a state law is fundamentally regulatory in
nature. it may not be applied to Indians within Indian country
even if it contains criminal penalties for violations. The
Court explained that “if the intent of a state law is generally
to prohibit “certain conduct,”it falls within Public Law 280's
grant of state jurisdiction, but “if the state law generally
permits the conduct at issue, subject to regulation, it must be
classified as civil/regulatory” and thus falls outside Public
Law 280's grant of state jurisdiction.

State v. Guidry, 153 Wn.App 774 (Div. II 2009) and State v. Pink,
144 Wn.App 945, 185 P.3d 634 (Div. I1 2008) pet. den., 165 Wn.2d 1008,
198 P.3d 513 (2008) also rej ectéd state jurisdiction over Indians even though
neither case involves taxation.

Pink applies here as it held that the state has no personal jurisdiction
to charge a Quinault Indian for felon in possession on the Quinault
Reservation. The cogent reason is stated at 144 Wn.App at 640, fn. 10:

FN10. The State has not complied with federal statutes that
might allow it to assume general criminal jurisdiction. The
statutory method provides:

The consent of the United States is hereby given to any State
not having jurisdiction over criminal offenses committed by
or against Indians in the areas of Indian country situated
within such State to assume, with the consent of the Indian
tribe occupying the particular Indian country or part thereof
which could be affected by such assumption, such measure of
jurisdiction over any or all of such offenses committed within
such Indian country or any part thereof as may be determined
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by such State to the same extent that such State has

jurisdiction over amy such offense committed elsewhere

within the State, and the criminal laws of such State shall

have the same force and effect within such Indian country or

part thereof as they have elsewhere within that State.

25 U.S.C. § 1321(a)(emphasis added).

An additional reason why Pink applies is that the Quinault Tribe, the
tribe of Edward A. Comenout’s membership, has retroceded from the state’s
jurisdiction.

Guidry upholds treaty rights, 153 Wn.App at 283. The seminal case
of McClanahan v. State Tax Commission of Arizona, 411 U.S. 164, 174, 93
S.Ct. 1257, 36 L.Ed.2d 129 (1973) repeated the principle that state taxes
- cannot be collected from Indians protected by treaties, especially when states
have no PL 280 authority and ente;ed the union through enabling acts like
Arizona and Washington.

In prior submissions to this court, the state has relied on State v.
Cooper, 130 Wn.2d 770, 928 P.2d 406 (1996). The case is not applicable as
trea;cy riéhts', pre-1963 tribal existence, criminal prohibitory/civil regulatory
and elimination of state tax by compact were not issues in Cooper. RCW

82.24.295 materially distinguishes Cooper. Further, the state cigarette tax

code, RCW 82.24.010(3) and state cigarette tax regulations WAC 458-20-
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192(2)(b) adopt 18 U.S.C. § 1151 to define Indian country. Cooper did not
have these definitions.

State v. Lasley, 705 N.W.2d 481, 489 (Towa 2005) develops the same
theories present here. It holds that jurisdiction of criminal cigarette selling
offenses committed by Indians is dependent on the Cabazon (480 U.S. at
280) civil/regulatory criminal/prohibitory test. The opinion, 705 N.W.2d at
491-2, distinguishes between raising revenue and regulation of sale as
opposed to strictly brohibiting the sale to underage persons.

In Washington, the cigarettg tax law allows unstamped and untaxed |
cigarettes to be sold by military base stores. RCW 82.24.2’90. Samples may
be given away without stamps. RCW 82.24.270. Persons who buy cigarettes
in other states may legally smoke them in the state. Possession and smoking
cigarettes in Washington is not | prohibited. The revenue collection is
civil/regulatory.

Barlindal v: City of Bonney Lake, 84 Wn.App. 135, 139, 925 P.2d
1289 (Div. II 1996) provides a good énalogy. It holds that “firearms are not
contraband because their possession, without more, does not constitute a
crime.” Citing State v. Alaway, 64 Wn.App 796, 798, 828 P.2d 591 (Div. II,

1992). Cigarettes are not contraband. A large percentage of the public
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smokes cigarettes.

Confederated Tribes of the Colville Reservation v. State of
Washington, 938 F.2d 146, 149 (9" Cir. 1991) held that a tribal Indian auto
driver could not be issued a speeding ticket by the state patrol for speeding
on state roads within the Colville Indian Reservation. The court held that
speeding wﬁs civil/regulatory and that any doubt must be resolved in favor of
the Indians.

E. The State Criminal Prohibition Also Applies to Robert
Reginald Comenout Sr. and Jr.

US. v. Lara, 541 U.S. 193, 208, 124 S.Ct 1628, 158 L.Ed.2d 420
(2004) reviews the “Duro fix” of 25 U.S.C. § 1301 that gives an Indian tribe
exclusive jurisdiction to prosecute non-member Indians for crimes occurring
in Indian country. The amendment changed the language to include “all
Indians.” The cross reference in the statute refers to 18 U.S.C. § 1153(a)
detailing crimes “within the Indian country.” Ironically, Comenout named
his business “Indian Country.” The state agents did not believe the name.

All three Defendants, if they in fact committed any crime, would be
subject to tribal jurisdiction for prosecution. Judge Stolz suggested removal.

Transcript, pages 24-25.
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In the motion argument of this case on June 9, 2009 (transcript filed
under separate cover) in response to a question by Robert Comenout’s
attorney, Aaron Lowe, the Court, Katherine M. Stolz stated:

MR. LOWE: Your Honor, I have a question.

THE COURT: Six?

MR. LOWE: So, essentially, the Court’s ruling that there’s
dual jurisdiction here?

THE COURT: Yes, I am.

MR. LOWE: Okay.

THE COURT: And if the Quinault Nation chooses to file

charges under their tribal laws regarding the fact that they

have not paid the revenue, then I would entertain a motion to

dismiss this case because the Quinault Nation has filed it; and

there is dual jurisdiction under the Compact. By now, we

only have the State exercising its authority which the Quinault

Nation granted it; but if the Quinault Nation, having an

interest, obviously, in the tax money, wants to file jurisdiction

within their court, then I’1l dismiss this action upon proof that

they have filed in the Quinault Tribal Nation since they’re in

violation of the Quinault Nation’s laws. Anything else?

MR. MOORE: Not from the State, Your Honor. Thank you.

THE COURT: All right, Court will be at recess.

Drumm v. Brown, 716 A.2d 50 (Conn. 1998) is also instructive. It
held that a state court stay should be granted when a case is within tribal court
jurisdiction. The Quinault Court has exclusive and complete jurisdiction of
this case as tribal tax, not state tax, is the issue. At this time, no transfer has

occurred.
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Confederated Tribes of the Colville Reservation v. The State of
Washington, 447 U.S. 134, 160, 100 S.Ct 2069, 65 L.Ed.2d 10 (1980) held
that the State had power to tax cigafette sales to Indians residing on the
reservation but not enrolled in the governing tribe. This is no longer the law
as 25 U.S.C. § 1301(2) was amended in 1991, after Colville was decided.
The statute states:

(2) “powers of self-government” means and includes all
governmental powers possessed by an Indian tribe, executive,
legislative, and judicial, and all offices, bodies, and tribunals

by and through which they are executed, including courts of
Indian offenses; and means the inherent power of Indian

tribes, hereby recognized and affirmed, to exercise criminal
jurisdiction over all Indians.

Lara, supra, holds that the power is an inherent power. The other two
persons charged are member Indians of other tribes. Exclusive criminal

jurisdiction of the case is with the Quinault Tribe and not the State.

F. 18 U.S.C. § 1151(c) defines Indian Country to Include Off-
Reservation Trust Lands.

25 U.S.C. § 465 authorizes the Bureau of Indian Affairs to acquire
through purchase “any interest in lands within or without existing
reservations.” The BIA purchased the trust land for Ed Comenout’s father in
1926. It was placed in trust for the family and has remained in trust ever

since. U.S. v. Nez Perce County, Idaho, 50 F.Supp 966 (D.Idaho 1943) and
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City of Tc aco?na v. Andrus, 457 F.Supp 342 (D.Colo 1978) illustrate that trust
status for individual Indians prevent state taxation.

Oklahoma Tax Commissionv. Citizen Band Potawéz‘omi Indian Tribe
of Oklahoma,, 498 U.S. 505, 511, 111 S.Ct. 905, 112 L.Ed.2d 1112 (1991)
enjoined the state from collecting cigérette taxes from a tribe. The store was
on trust land but not within the reservation. The court said at 498 U.S. 511:

Relying upon our decision in Mescalero Apache Tribe v.
Jones, 411 U.S. 145, 93 S.Ct. 1267,36 L.Ed.2d 114 (1973),
Oklahoma argues that the tribal convenience store should be
held subject to state tax laws because it does not operate on a
formally designated “reservation,” but on land held in trust for

the Potawatomis. ‘Neither Mescalero nor any other precedent

' of this Court has ever drawn the distinction between tribal
trust land and reservations that Oklahoma urges. In United
States v. John, 437 U.S. 634, 98 S.Ct. 2541, 57 L.Ed.2d 489
(1978), we stated that the test for determining whether land is
Indian country does not turn upon whether that land is
denominated “trust land” or “reservation.” Rather, we ask
whether the area has been  ‘validly set apart for the use of the
Indians as such, under the superintendence of the -
Government.” Id, at 748-649, 98 S.Ct., at 2549; see also
United States v. McGowan, 302 U.S. 535, 539, 58 S.Ct. 286,
288, 82 L.Ed. 410 (1938). :

Edward Comenout’s land is within the specific definition of the third
categorical definition of Indian country. If only reservation lands were to be
included, (b) and (c) would be unnecessary. The background is explained at

Cohen’s Handbook of Federal Law 2005, Nell Jessup Newton Ed. § 15.07,
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page 1009-10 and § 3.04[2](c) page 195 as follows:

Since the Indian Reorganization Act of 1934 (IRA), Congress
has supported the policy of protecting and increasing the
Indian trust land base. The IRA was adopted as part of the
repudiation of the allotment policy of the late nineteenth
century, which had resulted in the large-scale transfer of land
out the Indian ownership that “quickly proved disastrous for
the Indians.” The first four sections of the IRA protect the
existing Indian land base, repudiate the allotment policy
indefinitely extend the trust status of Indian lands, authorize
the Secretary of the Interior to restore to tribal ownership the
remaining surplus lands of any Indian reservation, and
prohibit transfers of restricted Indian lands. Section five is
the capstone of the land-related provisions of the IRA. It
authorizes the Secretary “in his discretion” to acquire “any
interest in lands, water rights, or surface rights to lands within
or without existing Indian reservations™ through purchase,
gift, or exchange “for the purpose of providing land for
Indians.” ‘

The IRA applies to all Indian tribes, whether recognized in
1934, or subsequently acknowledged by Congress or the
executive. In addition to section 5 of the IRA, there are many
other tribe-specific statutes that authorize trust land

acquisitions. Taking land into trust shields the land from
involuntary loss, and. if the land is located outside an existing

Indian reservation. establishes it as Indian country with all the

jurisdictional consequences attaching to that status.
(Underlining Supplied).

Id. at page 195:

The final subsection of the Indian country statute includes in
the definition “all Indian allotments, the Indian titles to which
have not been extinguished, including rights-of-way running
through the same.” In this subsection, unlike sections 1151 (a)
and (b), Indian country status is tied specifically to land title
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except for rights-of-way. The term “Indian allotment” has a
reasonably precise meaning, referring to land owned by .
individual Indians and either held in trust by the United States
or subject to a statutory restriction on alienation. Most
allotments were originally carved out of tribal lands held in
common, and many remain within the present boundaries of
reservations. The phrase “the Indian titles to which have not
been extinguished” refers to the termination of ownership by
an individual Indian rather than to whether or not tribal
aboriginal title has been extinguished. When land is allotted
in trust or fee, any tribal property interest in the allotted parcel
is eliminated. Consequently. section 1151(c)’s major impact
is on allotments not within a reservation or a dependent

Indian community. (Underlining Supplied).

Official reservation status is not dispositive to determine whether a tribal
member living on trust land is outside the state’s taxing authority. U.S. v.

Roberts, 185F.3d 1125,1131 (10™ Cir. 1999) holds that non-reservation trust

land is Indian country.
Standing Rock Sioux Tribe v. Janklow, 103 F.Supp. 2d 1146, 1153

(D.C.S.D 2000) states:

‘The Supreme Court has explained that its cases “make clear
that a tribal member need not live on a formal reservation to
be outside the State’s taxing jurisdiction; it is enough that the
member live in ‘Indian Country.” Congress has defined
Indian country broadly to include formal and informal
reservations, dependent Indian communities, and Indian
allotments, whether restricted or held in trust by the United
States. See 18 U.S.C. § 1151.” Sac and Fox, 508 U.S. at 123,
113 S.Ct. 1985. Therefore, the State has and had no more
jurisdiction to impose the excise tax on tribal members
residing in Indian country than it does or did to impose the
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excise tax on tribal members residing on Indian reservations.

“Courts have long held that non-reservation trust lands are Indian
country even though they are not specifically referencedin 25 U.S.C. § 1151
because they are validly set apart for the use of Indians and are under federal
superintendence.” Citizens Against Casino Gambling in Erie County v.
Hogen, 2008 WL 2746566 *34 (W.D.N.Y. 2008).

US. v. Pelican, 232 U.S. 442, 444-46, 34 S.Ct 396, 58 L.Ed. 676
(1914) held that federal criminal jurisdiction extended to a Colville tribal
member’s non-reservation trust allotment.

Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114,
124, 113 S.Ct 1985, 124 L.Ed.2d 30 (1993) rejected a state motor vehicle
excise tax on tribal Indians. Theland occupied by the tribal members was on
allotments on a disestablished reservation. The court held:

Nonetheless, in Oklahoma Tax Comm’n v. Citizen Band of

Potawatomi Tribe of Okla., we rejected precisely the same

~argument and from precisely the same litigant. There the

Commission contended that even if the State did not have

jurisdiction to tax cigarette sales to tribal members on the

reservation, it had jurisdiction to tax sales by a tribal

convenience store located outside the reservation on land held

in trust. for the Potawatomi. 498 U.S. at 511, 111 S.Ct., at

910. We noted that we have never drawn the distinction

Oklahoma urged. Instead, we ask only whether the land is

Indian country. Ibid. Accord, F.Cohen, Handbook of Federal
Indian Law 34 (1982 ed.) (“[Tlhe intent of Congress, as
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elucidated by [Supreme Court] decisions, was to designate as

Indian country all lands set aside by whatever means for the

residence of tribal Indians under federal protection, together

with trust and restricted Indian allotments™); 4Ahboah v. -

Housing Authority of Kiowa Tribe of Indians, 660 P.2d 6254,

629 (Okla. 1983) (same).

Cohen’s Handbook of Federal Indian Law § 702[1](a), page 599,
2005 Edition, Nell Jessup Newton Ed. states:

Tribal court subject matter jurisdiction over tribal members is

first and foremost a matter of internal tribal law. There is no

general federal statute limiting tribal jurisdiction over tribal

members, and federal law acknowledges this jurisdiction.

The statute, 18 U.S.C. 1151(b) also includes all dependent Ihdian
communities. Hydro Resources Inc. v. United States Environmental
Protection Agency, 562 F.3d 1249, 1255 (10" Cir. 2009) holds that a non-
Indian company that owned land in fee outside of any Indian reservation was
within the jurisdiction of the Navajo Indian Tribe as it was located near a
dependent Indian community. The significance of this case is that 115 1(13)
applies outside of any Indian reservation.

In Cohen’s Handbook of Federal Indian Law, 2005 Edition Nell
Jessup Newton Ed., § 5.02(4), page 401 states: “Congress can manage tribal
and individual property which it holds in trust” This is the epitome of

federal preemption. Shivwits Band of Paiute Indians v. Utah, 428 F.3d 966
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(10% Cir. 2005) is probably the most extreme example. The Indian tribe
bought non-reservation land along a freeway, placed it in trust and leased it
to a non-Indian, outdoor advertizer, for a billboard use within a year of
purchase. The court held that since it was trust land it was Indian country and
exempt from state and local regulation.

Shivwits, 428 F.3d 966, 978 (10™ Cir. 2005) illustrates the application
of 18 U.S.C. § 1151 to apply to trust land located off the reservation. The
appellate court affirmed the trial court (185 F.Supp.2d 1245 (D.Ut 2002)
holding that 18 U.S.C. § 1151 applied and that the State of Utah could not
exercise its police power to regulate billboard signs on the recently acquired
non-reservation land since it was held in trust.

Yankton Sioux Tribe v. Podhradsky, 577 F.3d 951, 963 (8™ Cir.2009)
notes “reservation status is not the only way to qualify as Indian country.”

CONCLUSION.
The State has no jurisdiction of the tax crime subject matter of this

case as jurisdiction is in other courts when the activity occurs on trust land

and also a victimless state tax crime is charged against Indians.

©oA
\
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Treaty between the United States and the Qui-nai-l and Quil-leh-ute ’ -,
Indians. ¢ Concluded on the Qui-nai-elé River, in--the Territory of ’
Washington, July 1, 1855, and at the city of Olympsia, January 25,
1856. Ratified by the Senate, March 8, 1859. ~ Proclainied by the

President of the United States, April 11, 1859. . ' -

JAMES BUCHANAN, . -
PRESIDENT OF THE UNITED STATES OF AMERICA,

July 1, 1855,

AND SINGULAR TO WHOM THESE PRESENTS SHALL COME, GREETING:
January 25, 1856,
et i Inti

TO ATL

WEEREAS a treaty was made and, conéluded on the Qui-nai-elt River,  Preamble.
in the Territory of Washington, on the first day of July, ome thousand .,
i

eight hundred and fifty-five, and at the city of Olympia ‘also in'said, Terri- l

tory, on the twenty-fifth day: of January, one thousand eight hundred and
fifty-six, between Isaac L. Stevens, governer and supérintendent of Indian
ofairs in the Territory aforesaid, on the part of the United States, and o
the hereinafter-named chiefs, headmen, and delegates of the different tribes’ i
_‘and bands of the Qui-nai-elt and Quil-leh-ute. Indians, on the part of said -
tribes and bands, and duly authorized thereto by them ; which treaty is o) l
4n the words and figures following, to wib:—

nelnded by and Contracting .

Articles of agreement and convention made and co
parties.

between Isaac L Stevéns, governor and superintendent of -Indian affairs,
of the Territory of Washington, on. the part of the United States, and the
undersigned chiefs, headmen; and delegates of the different tribes and
“bands of the Qui-nai-elt and Quil-leh-ute Indians, on the- part of said
tribes and bands, and duly authorized thereto by them.

Amrrcre I The said tribes and bands hereby cede, relinquish, and  Suwrrender of |

1o 1 i i lands to, fhe
oht, title, and interest in and fo the S & Btates.

convey to the United States all their 11
Jands and .country occupied by them, bounded and described as follows:

Commeneing at a point on the Pacific coast, which is the southwest corner  Boundaries.
of the lands.lately ceded by the Makah tribe of Indians to the United . .
States, and running easterly with and along the southern boundary of the

said Makah tribe to the middle of .the coast range of mountains ; thence

southerly with said range of, mountains to their intersection with the

dividing ridge between the Chehalis and Quiniat] Rivers; thence westerly
with said ridge to‘the Pacific coast; thence northerly along sdid ‘coast to

the place -of beginning. N . .. -
Axrrcrs I1. . There shall, however, be reserved, for the use and occl-  Regervation-
pation of the tribes and bands aforesaid, a tract or tracts of land sufficient within the Terri-
for théir wants within the Territory of Washington, to be selected"by. the 23?’ °”,V"§§“;’§‘
President of the United States, and hereafter surveyed or located and set -t
d no'white man shall be permitted to  Whites not'te’
residé thereon withoutipermission of ithe tribe :and of -the ‘superintendent Tésjde fereon,. " ;
of Indian affairs-ordndian agent. - And ‘the, said tribes .and bands-agree =yt s

the same within ‘one year dfter the ratification move end settle

_of this-treaty,or sooner if the means are' furnished them:: In the ‘mean #im
it shall <be lawful for them to.reside upon any Jands ot in-thegctual — JoRuo
claim’ and -occupation-of scitizens‘of theUnited States, and uponanylands . "
claifisdor ocenpied, if with the permission’ of the owxler or Glaimant. I dane i
spubliczconvenience, roads iay be' run through -said **Roads s

necessary sfor {he ! !
reservation, on compénsation being: made for any damage sustained theréby. =2¢¢:
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_iix.;:"ht's ar;d ) . AB".EIG@E, I, | .’I:j;q Tight of 'tg‘king '.ﬁ_sb,hat-.aﬁ usual and aceustomed
privileges se- grounds and stitiors 1§ secured to said Indians in, comuon with all citizens

cured P vangueio: Ronddust .
I e of the Territory; ind of éreciing temporary houses for the purpose of curing

dians.
the same;. together with. the privilege of .hunting,
vided, hoineier, That they ghall not take shell-fish from' any beds staked: br
culifvated by citizens; and provided; also; that they:shallilter-all stallions
not’ intended” for breeding,, and " shall . keep upi,and. ‘confine<the - stallions
. A W, RS R “afiybas
Paymentsby  ARTICLE IV.. In consideration of the above cession, the -United States
' g}iteunmd agree to pay to the said tribes and bands the sum of twenty-five thousand
s dollars, in the following mapner, that is to say’; Fér the first year after
the ratification hereof, two thousand five hundred dollars; for the next
two years, two" thonsand dollars each year; for the next three years, one
thousand six hundred dollars each year; for the next four years, one
R thousand three hundred dollass-each year; for the next five years; ome
w27 v thousand dollars each year; and for the next five years, seven hundred
Howtobe  dollats ‘each year. Al of which sums of money shall be applied to the
applied. ‘use and benefit. of: the said Indizns undér the difections of the President
of ‘theUnited States, who may from time to time determine at his dis-
cretion upon what beneficial objects to expend the same; and the superin-
tendent of Indian affairs, or other proper officer, shall each year inform

the President.of the wishes of said Indians in Tespect thereto. .
- Appropriation  ARTICLE V. To enable the said Indians to remove to and settle upon
f‘;”e,movaié fr. such reservation as may be selected for them by the President, and to
fonoing land, &o. ¢ledT, fence, and break up & sufficient quantity of land for cultivation, the
. United States further agree to pay the'sum of two thousand five hundred

and in such inanner as he shall approve. .
Indians may, . A=rrricrs VL The President may hereafter, when in his opinion the
be removed from jpterests of the Territory shall require, and the welfare of the said Indians
Ezh; TeSETVANOD;  he promoted by it, remove them from said reservation or reservations - to
such other suitable place ‘or places within said Territory as he may deem
fit, on remunersting them for their improvements and the expenses of
Tribes and ap- their removal, or may consolidate them with other friendly tribes or hands,
Eéﬂﬁéﬁfd’fé‘é be in which Iatter case the annuities, payable to the consolidated tribes
" - respectively, shall also be consolidated ; - and he may further, at his dis-
cretion, canse ‘the' whole. or any portion of the lands to be reserved, or of
such’ other land as may be selected in lien “thereof, to be surveyed into
Iots, and assign the same to such individuals or families 43 are willing- to
avail themsélves of the privilege, and will locate én the same as a perma-
. nent home, on the same terms.-and subject to the same regulations as are
Vol.x. p. 1044. provided in the sixth article of the treaty with the Omahas, so far as the
same may be applicable. Any substantial improvements heretofore made
by any Indians, and which they shall be compelled to abandon in conse-
quence of this treaty, shall be valued ander the direction of the President,

and payment made accordingly therefor.

Aunuities of  ARTIOLE VIL.. The annuities of the aforesaid tribes and bands shall

ribes” not to pay . MR
debts of individ. DOt be taken to pay the debts of individuals.

“u_lﬁ- teibes to . A-RTICLE VIIL . The said tribes and bands acknowledge their depen-
cove fiond nt of the United States, and promise to be friendly

" preserve friendly d‘?nce on the governme X 04,
with all citizens thereof, and bledge themselves to commit no depredations

relations, &e.
. on the property of such citizens; and should any one or more of them
- violate this pledge, and the fact be satisfactorily proven before the agent,
d e;‘i({’lﬁgg: . the property taken. shall be returned, or in default thereof, or if injured or
destroyed, compensation may be made by-the government out of their

not to wee  annuities. Nor will they make war on any other fribe except in self-
war, except, &e. defence, but will submit all matters of difference between them and other
Indians to the government of the United States, or its agent, for decision

oz e - gathering roots and
oo, berries, and pasturing thefr horsés on all open and unclaimed landsg: Pro- -

dollars, to be laid out snd expended under the direction of the Presideént, |

>
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and abide thereby ; and if any of the said Indians commit any depredations
on any other Indians within the Territory, the same rule shall prevail as
is prescribed in this article in cases of depredations against citizens. And
the said tribes and bands agree net to shelter or conceal offenders against ﬁTO surrender

the laws of the United States, but to deliver them to the authorities “Tonde™
-,

for trial.

ArticLe IX. The above tribes and bands are desirous to exclude Annuities to be - -

; ot the = ajp Withheld from
from their reservations the use of ardent spirits, and to prevent their fhose drinking

seople from drinking the same, and therefore it is provided, that any ge. ardent
Indian belonging to said tribes, who is guilty of bringing liquor into said spirits-
reservations, or who drinks liguor, may have his or her proportion of the
annuities withheld from him or heér, for such time as the President ™may
determine.
ArrroLe X. The United States further agree to establish at the The United
- generel agency for the district of Puget Sound, within one year from the Sates to esteb-
ratification hereof, and to support for a- period of twenty years, an agri- gyral '&,',‘g':éhool
cultural and industrial school, to be free to'the children of the said tribes for the Iudians
. and'bands in common with those of the other iribes of said district, and to
provide the said school with a suitable instruetor or instructors, and also
to provide a smithy and carpenter’s shop, and furnish them with the neces-
sary tools, and-to employ a blacksmith, carpenter, and Farmér for the term  to employ
of twenty years, to instruct the Indians -in.their respective occupations. mechanics, &e.
And the United States further agree to employ,a physician to reside at ‘s physician,
the said central agercy, who shall furnish' medicine 4nd advice to’ their €% .
sick, and shall vaccinate them; the expenses of the said school, shops,
employees, and medical attendance to be defrayed by the United States,
and pot deducted from their annuifies. - . The tribes are
-ArTIOLE XT.. The-sdid tribes and bands agree to free all slaves now 1o free all slaves
held by them, and not to purchase or acquire others hereafter. and not acquire
Axrrtrors XIL  The said tribes and bands finally agree not to trade a °he% ..

Vancouver’s Island or elsewhere out of the dominions of the United States, out of the United
ates.

nor shall foreign Indians be permitted to reside on their reservations States. .
) Foreign Indigns .

without consent of the superintendent or agent. not to reside on
reservations.

Arricre XIIL.  This treaty shall be obligatery on the contracting
partiés as soon as the same shall be ratified by the President and Senate tﬂl‘lh:ﬁ.‘eg‘faw to
‘of the United States. . ) : ,

"In testimony whereof, the said Isaac L. Stevens, governor and superin-  Signatures.
tendent of Indian affairs, and the undersigned ehiefs, headmen; and dele< _ July 1, 1855.
gates of the aforesaid tribes and bands of Indians, have hereunto set. their January 25, 1856.

- hands and seals, at Olympia, Jannary 25, 1856, and on the Qui-nai-elt - ’
River, July 1, 1855. ' . _
ISAAC 1. STEVENS, Governor and Sup’t of Indian Affairs.

TAH-HO-LAH, Head Chief Qui-nite-l éride, his x mark. [r.s.]
HOW-YAT'L, Head Chuef Quil-ley-yute trebe, his x mark. EL. 5.
KAL-LAPE, Sub-chief Quil-ley-hutes, his x mark. [r.8.]
TAH-AH-HA-WHTL,Sub-chief Quil-ley-hutes his x mark. [T. s.]
LAY-LE-WHASH-ER, - his x mark. [r. 5.] .
E-MAH-LAH-CUP, ks x mark. [x.s.] '

" ASH-CHAK-A-WICK, : his x mark. [r.'s.]
AY-A-QUAN, - his x mark. [1.8.]
YATS-SEE-O-KQP, . o his x mark: [r.s.] _

- KEARTS-SO-PE-AH, hi§ x'mark. [r.s]
QUAT-A-DE-TOT'L, his x mark. [x.s.]
NOW-AH-ISM, ) his x mark. (L. s.]
‘CLA-KISH-K A, — his x mark. [L.8.] .

“:ELER-WAY-SR-HUN, ‘his x mark. [L. 8.] =
QUAR-TER-HEIT'L, - his x mark. ' [L. 8]

it

HAY-NEE-SI-00S, his x mark, [x. 8]

o
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. HOO-E-YASLSEE, . ... - his x mark. - -?L.;s.'
QUILT-LE-SE-MAH, . .. -+ :  -:-. hisxmark, [L,s.]
QUA:LATS-KATM, S his x mark.",, (1. 8.]

. YAH-LE-HUM, Ce his. x mark. - [z. s.]
JE-TAH-LET- SEIN . .- .u,}.;ﬂ- ‘his x mark. . [z..5.]

* MA-TA-A-HA, ' his X mark.  [L.S.)

WAH-KEE-N. AH ;S’ub—c]an Quz—mte’l tmbe, his x mark. ", [z, 8.]
YER-AY-LETL, "Suib- chief; . - his x mark., [LT:§]
SILLEY-MARK’L, S his x mark. [r.s.]
CHER-LARK: TIN . his x mark. [L.8.]
HQW-YATVL, : . his x mark. [x.s.]
ENE-SHE-GUARTSH, Sub-chief, - his x mark. [r.'s.]
KLAY-SUMETZ, bis x mark. [x.s.]

. KAPE, ' " bhis x mark. [r.s.]

HAY-ET-LITE- ’L, or John, his x mark. [r1.s.]

_ Execnted in the pr.esence of us; the words “er tracts,” in the IL
article, and “next,” in the IV. article, being interlined prior to execution.
M. T. Smamons, Special Indian Agent. -
H. A. GorupsBorovaH, Commissary, &e.
B. F. SEAW, Interpreter.
James Trorow, Surveyor- General Was]zmgion Territory.
F. KENNEDY.
J. Y. MI:LER. R
H. D. Cock.

And whe.reas, the said treaty-having been submitted to the Senate of

Senate, March 8, the United States for its constltuhonal action thereon, the Senate did, on

1859,

Proclamation,
Spril 11, 1859.

the eighth day of March, one thousand eight hundred and fifty-nine, adwse
and consent to the ratification of the samé by a resolution in the words

and figares following, to wit: —

’ “Ixy ExecUTIVE SESSION,
. “Seware oF TEHE UNITED STaTES, March 8, 1859.
“« Rasolved (two thirds of the senators present concurring,) That the’
Senate advise and consent to the ratification of ‘treaty between the United -
States and the chiefs, headmen, and delegates of the different tribes and:

" bands of the Qui-nai-elt and Quil-leh-ute Indians in Washington Territory,
" signed 1st day of July, 1855, and-25th day of Japuary, 1856.

“« Attest: « ASBURY DICKINS, Secretary.”
Now, therefore; e it known that 1, JAMES BUCHANAN President

-of the United States of America, do, in pursuance of the advice and

consent of the Senate, as expressed in their resolution of March the eighth,
one thousand eight hundred and fifty-nine, accept, ratify, and’ conﬁrm the

said treaty.

In testimony whereof, I have caused the séal of the Umted States to

be hereto affixed, and have signed the same with my hand.

Done at the clty of Washingten, this eleventh day of April, in
the year of our Lord one thousand eight hundred and" fifty-
[sear.] mine, and of the Independence of the United States the

eighty-third.
JAMES BUCHANAN.'

By the President:
_ Lmvwis Cass, :S'ecretafy of Siazfe

1
!
i
f
]
|
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INDIAN AFFAIRS: LAWS AND TREATIES

Vol. VIl, Laws (Compiled from February 10, 1939 to January 13, 1971)

Washington : Government Printing Office
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PART IV
EXECUTIVE AND DEPARTMENTAL ORDERS PUBLISHED IN THE
FEDERAL REGISTER

Vol. 34—1969

Alaska—Withdrawal of Unreserved Lands |
San Carlos Indian Reservation, Ariz.—Order for Restoration of
Surface Rights in Certain Lands

- Indian Tribes Performing Law and Order Functlons——Notlce of

Determination
Commissioner of Indian Affalrs-—Delegatlon of Authority Regardlng

Lands and Minerals

Commissioner of Indian Affairs—Delegation of Authority With
Respect to Funds and Fiscal Matters

Alaska—Modification of Public Land Order No. 4582

New Mexico—Partial Revocation of Public Land Order No. 2198 of

August 26, 1960
Arizona—Partial Revocation of Reclamation Wlthdrawal (Evergreen

Reserve)

Monse Unit of Colville Indian Irrigation Project, ‘Wash.
Alaska—Modification of Public Land Order No. 4582
Alaska—Modification of Public Land Order 4582

Commissioner of Indian Affairs—Delegation of Authority With
Respect to Specific Legislation

Commissioner of Indian Affairs—Delegation of Authority With -
Respect to Specific Legislation

Alaska—Modification of Public Land Order No. 4582
Commissioner of Indian Affairs—Delegation of Authority With

" Respect to Specific Legisiation
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of Jurisdiction
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" INDIAN AFFAIRS: LAWS AND TREATIES. Vol. 7, Laws

VOLUME 34—1969
August 30, 1969

QUINAULT INDIAN RESERVATION
Notice of Acceptance of Retrocession of Jurisdiction

Page 2 of 3

l

Margin Notes

IVOLUME 34—1969

114288

|

Page 1576

Pursuant to the authority vested in-the Secretary of the Interior by Executive Order No.
11435 (33 F.R. 17339), | hereby accept, as of 12:01 a.m., e.s.t,, of the day following
publication of this notice in the FEDERAL REGISTER, retrocession to the United States
of all jurisdiction exercised by the State of Washington over the Quinault Indian
Reservation, except as provided under Chapter 36, Laws of 1963 (RCW 37.12.010-

37.12.060), as offered on

AUgust 15, 1968, by proclamation of the Governor of the State of Washington.

Page 1577

WALTER J. HICKEL,
Secretary of the Interior.
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AN

Saturday, July goth r743:
 Préfint 25 above:
Cou:t ogcnc& zccor&mg to :xchoummmt.

" The cbufl for the Jaid veoants, and ol for e [ deﬁMgaf Indmns were fxﬂj -
- Bemrdon ﬁbcg’arg/’ plez to rbejmfdi&xoa &c. L :

i
Court ; c& Edl mext Menday mommgzt cxght o’clock

pro P:"I«‘&Cﬁ ix ,bz: :@ﬁﬁ: frl[ cEfcy buc mmi, fnr‘ arzf .3 'r:g/’ ptm:ha;(es of

\ - . - “. ..t

S@ fhzt fmm bcnc* I drzw thm comcqtr:mcc it a oyatrer of. pmpcr‘y th Iznds in-
ﬁzfmt: bcm‘*f' the- Indrins ¢ difredd Pﬁ?f’ (For » z2& hzs Ix*n fBcwn whotby
i : R - . i T_ﬁC}’
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they became ﬁd‘ﬁ&% ) and the ;_,nchfh [ubjects, cannot be d\_tcrmm by the Izws of
our hnd -but b= z law egzal fo z;afb pariies, which is the law of natere 20d nations;
and uPon this furom’afmrxj as I takc 1, thefe commiffions have moft pro perly iffucd,

And now to maintain thit the tenints in poffefion of the land in controver[y zre .
" pot bonnd to anfwer the complamt before this ceurt, is to éndeavour.to defeat the-
g iy "ewd and defipk of ‘our commiffiony for forely it Womd be a very fame and de- -
feftive execution of 1, to hear oniy the matter of comp l#int between the fribé of In--
dians and t[:z.r goverament, A - o :

i

. The complarmt to the crown has bied that-this government and the members of T

- have, unjuftly dlfpoﬁ'cﬁ'cd the Indians of fome of their lands; aiid F this thould comie ottt .
.io Ba the fa&; what Is thé redrefs fought for ?. what the remedy intendéd ? eyen no-
zhing Icfs zfaan to be rcftorcd to the paﬂizﬁozz of thofe vcry lands. :

Anﬁ can \ny one mamtam, that it is confonant to reafon and equity that poﬁcfﬁon 193
. 4honild be decreed to the Indians (in tale, apon hearingy Juﬁ:lcc thould réquire ic) with= -
out helditg the tenants of fuch Iandsto make their defence; or-entering thcrr dcfauk -

af thcy are conturnaczous, and wzll ot when they may P

’. ’I'h1s 18" in my opmz,on ‘2 f’fcp Bl tc?y ncccﬁ'ary to be tikeny it is a- matter mczdcm TS
thr: caufe, and docé ‘necefiarl; “emerie Our of it ; whHSOe whxch We cadnot desl T T T
e, &k the WOIdS @f tbc commiﬁien Are

And in my opxmmn it wcmki be the moft abfurd pxccc or rn:magmcﬂ: It tﬁc court t& .
igarnlt zt, and B dcﬁtzcm;m 2 mattcr fo- ©bvidus and apparent to comimen | -
and which id its coni'cqucncc ioft tead fo- the wrrér defeat of the very &eﬁgn-,_" s
et pf his Hizjefty’s Carnm’xiﬁon.——-Thcrcforc I sm dcarly of oPimon thar Lhis
t"t@ bc owr—"m[ai L : - .

. th ¥ -P £~ f i«’ﬂf Cald:;; ci ﬁxrrﬂg, dchvcrcd and dzrcé‘tcd £O be put on thc mibutes 7

he veafons of his OPIDIOD, 25 follews :

T4 can i6'no manner confider the Moheagan Indians as 2 ﬁpamrt or fovereizn futie,

ot that either Bén Uncas or Johs Uncas are in' any fenfe fovereign pmzcc: {ich a'po-~

itien ia this’ country, whicre the frate and-cendifion .ef Indians are “known; to cvery-.

Body, would be c:xpoﬁng maelty Zod fovcrcxgnry to Fdicale, it might be. of dano-e-- :

oS confegienee; 2nd pot o be fiiffered in any of his majefty’s courts, could [ima- .

i “ ¢ould have any infuence on the Lmnds of the péople who hedrd it advanced 5 //'

Both'Ben Uncas and john Uncas, and cvery enc of: thé Mohcagm fhatien, ire boti’

undet wlériance 16 the crown of Great Britain ; and if any ot all of them thould make . .

;. warupon the fubje@s of Gicat Britdtn, and afterwards be bréught to juftice,. they
~muft Be adjndged fraitors, and would ‘as Jui‘ly be hanged, drgwn, cnd qualtcrcd 28

3 .‘,any otker the king’s [ubiets could bp in the [iKe. cafc ' :

T Noththumdmg of this, I} hope na man can tnmk I do thefe Indians any injury i 3 )
Lhc grcfcnr cafe bcforc chis court, whcn T allow them to.be fugjeds of Great Briwin, 194
3 | . enjoying "
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emoying the benefic and prote@ion of the Englifh law, and 2ll the prvileges of
ritifh fubjedts. ) R R -

When [peciel powers.out of the courfe ofthe cominon faw are given to commif

- frbmers for pamicular putpoles, thofe powers are firiftly “to be: purfoed,. and can in'no
maiiner be iolarged by implication; for though it be fzid by a.great Englilh lawyér,

' Berd ndicis off enipliare jurifdigionen; this 15 to. bé upderfrood 23 to jurifdiftion by. the
commor low-only, and not té the extending. jurifdi@ions which.may have 2 tendency .
to the fubverfion of the common Jow.' When any judges hive abtempied o ‘eniarge
foch jurifditions, I do not remember to baye heard that-any of them théreby clta-
blibed the chatalter of Joni jiedires, -Dur tHat the conrrary has -morc than onte hap-

- pened @ fince therefore therg are no’ powers given to this . court, by expréfi words, to
- queftion’ or detérmine’ thie right of freehold -or inhéritinee of any parficalar ‘petfons,
~-and to evi& rheny out of the {fame, ;other than .the governor asd company of ~Con- -
nedcut, or the Sachem and tribe of “the Meheagan Indians ; 1-are’ of epihion that -

this court ought not and’ cannot afume fuch power,
Thie argumeénts for alfuiming fach power drawn from the writ of Scire fatias, after. -
SIer at common Jaw 2feéfling -the land; are, in dry opidion, -all TReoneldfive .
cobrt-which proteeds on Enghth bill, - - .7 o

Cin@

OV RPN L
- P . -~ % R

ritan feeks fetnedy in iy court. for any. 15jdry, he.muft-be conterited with foch
¥ -as that ‘court has power to give 5 forin my opinion dc Wil nor be fafhciedt
Bish to that ‘court to tplarze cher posver, becsale it Eh

£ . i1 ghelf opihioh they canoot
IGE:. 1le give a remiedy adeguzts to rhe injury.; the proféutor muf bleme himlelf
s / ; ; i ":'z?’" ' s 'Y . "-ig A R cmems 1y j T .’.. s e .p s T = S

" forapplying 0.2 Court Wi ‘had ot fwfidient authoérity to fedrels: o - : .

LN

The oaly parties 't} r from:the commiffion,
i fhe complaint 8f Oweneto recitéd Th “this cotisy Men, of frou the judgtent -

Mir. Dedley and-othets; aie the govérnor and compdtty of Connettictr ofi'the e
- “and the Mobeagan Indizns on the otheér-the Tad. gbwernorand company anly
arged 1o have dond the injury, and aganft them .enly is .the judg given.
order therefore ro (ibjedt the tenants o anlwer in this court and tothe judgment
iis court, it.muft appear dicher chat. they were charged, In the origindl comphine
¢ the commillioners, 'to Have been privies st-lealt to.the ibjary doke fo the Mo
¥eagan Indians -by :thé geverngr and comipany, -and theéir: privity therctd’ fer forth in
: tfl:i:a_xj‘**cbmpiarn;, orthar by bill now fled in this canre they bé in-like manper chatged

eliis ik, .,{é faras it appars, to ae

- withprivity to the fHid injury béfors they can be put toanfwer; - hit as n8 fich priviry:
- APRSAS (0 mpe to. be eharged on them or aiy of thém, ether in this codrt orin the
" frftecourt which gave juderent, I am of Qpinion thar the temants-are no_parfies i this -

}‘,ﬁ;‘i.'ﬁ_;‘.‘é‘iﬁxj‘ught ta e difinilfed.. - .

Mt Smich, of counfel for the goveinor and company, offered realons againk farther
héeating the renants, till-upon; Kéating' the defence of the governor and cofppany it be’
found necéffary i which were read and ordered to be pur én the mintres, s {ollows: ™




[omg T

mom:d in this-court, until, after hear ing
and cornpany, 1t (lall bb fouzzd to be nepdfuf.

Govcmor Dudley and otbcrs, Have taker divers cxCeptions for matters’ -2pparetif ‘thete--
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Whereupon Mr. Smith, in behalf of the governor and company, began the debats
. om the merirs of the canfe., : : -
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TREATY WITH THE.OMAHAS. 'Muikcm 16, 1854

FRANKLIN PIERCHE,
PRESIDENT OF THE UNITED STATES OF AMERICA :
T0 ALL ARD SINé—ULAR TO WHOM THESE PRESENTS SHALL COME, @»REET'DTG:

WeEREAS a Treaty was made and concluded at the City of ‘Washing-
-ton, on the sixteenth day of March, one thousand eight hundred ‘and
fifty-four, by George W. Manypenny, Gommissioner on the part of the
United Statés, and the Omaha tribe of Indians, which trea.ty is in the

words followmg, to wit:

Articles of agreement and convention made and concluded at the -City of
‘Weashington this sixteenth day of March, one thousand eight hundred and
fifty-four, by George W. Manypenny, as Commissioner on the part.of the

. United States, and the following named Chiefs of thé Omaha tribe. of Txi-
dians, viz : Shon-garska, or Logan Fontenelle ; E-sta-mah-za, or J oseph Le
Flesche Gra—tah—nah—;e, or Standing Hawk ; Gah-he-ga“gin-gah, or Little
Chief; Ta.h—wah—gah-ha, or Village Maker; Wa.h—no-ke—ga, or Noise ; So-
da-riah-ze, or YeHow Smoke ; they being. theréto duly- authorlzed by said

tnbe
_A.R’I‘ICLE 1. The Omahka Indians c¢ede to the United States a11 their

1048 .
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CGession of

lands west of the Missouri river, and south of-a line drawn due west from lands to the -
United States

_a point in the centre of the main channel of said Missouri tiver due east
of where the Ayoway river disembogues out of the bluffs, te the western.

boundary of ‘the Omaha country,; and forever relinquish all right and .

title to the country south of said line: Provzded, ihowever, that if the
country. north of said due west -line, which is reserved -by the Omahas
fortheir future home, should net on -exploration prové to be a satisfactory
and.suitable location for said. Indlans, the. President may, with the consent
of said Indians, set apart and assign to them;writhin-or outside of the
ceded country, a-residence stited for and’ acceptable o thém. .::And for
the purpoese of determining at- once and’ definitely, it. is agreed ‘that a
delegation of said Tndians,in company with-théir agent,- sha]l ‘immedi-
ately after the ratification «of this. instrumént, preceed -to- examine the
country ‘hereby resétved, and if df please the delégafion, and the. Indians
in counsel express themselves patisfied, then-it shall be deemed. and taken
for theirfuture home; but if: otherwxse, on-the fact being Teported to'the
Presidént, hé is 'anthonzed #o cause 2 new location; of.isuitable extent;to
be made for the futuré home of szid - Indians,: .4ndiwhich shall not:-be
* more:in extent-thanthrée hundred thousandsacrésjand:then and in that

& shall:be;and:is- harebymeaed toitheiilnited States byithe sdid
Indians, they to réteive the:same Tate per:acr torjt;desy the numbe of:
acres' assxgned in heu of 13; fer & -home, 25."WOW- pmd for 'l:he Iand south

of faid'line. " - « = Loped R
* AARTICLE 2. The Omahas agree that BOBOOLL after the Umted States

Reserva for the
dians.

;ll ‘of the country belonging. 1o the said. Tndiand morth:ef @aid.due .

Remowil of

shall:make the cnecessary?rovmmn for: fulfilling vthe :stipulations ofiithis the Indisns”

instrfument, as they can -conveniently arrange:their affairs, and not to

Lo
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exceed one yearfrom its ratification, they will vacate the ceded country,

. and remove to the lands reserved herein by them, or fo the other lands

Relinguish-

ptovided for in Heu thereof, in the preceding article, as the case may be.
‘ArTioLE 8. The Omahas relinquish to the United States all claims,

ﬁlnzf;;f formier- for money or other thing, under former treaties, and, likewise all claim.

—

Payments to -

the Indians.

How made.

_which they may have heretofore, at any time, set up, to any land on the
“east side of the Missouri river: Provided, The Omahas shall still be
entitled to and receive from the Government the unpaid balance of the
twenty-five. thousand " dollars appropnated for their‘use, by the act of
thirtieth of August, 1851.

Artrcre 4. In consideration of and payment for the couniry herein
ceded, and the relinquishments herein made, the United States agree te
pay to the: Omaha Indians the several sums of money following, to wit ;

1st. Forty thousand dollars, per annu, for the term of three years,

commencing on the first day of J; anuary, eighteen hundred and fifry-five. -
-2d.. Thirty thousand dollars per annum, for the term of ten yea.rs,‘

next succeeding the three years.
- 8d: Twenty thousand dollars per annum, for the term of fifteen years,

next succeeding the ten years.
4th., Ten thousand dollars per annum, for the term of twelve yedrs,

next succeeding the fifteen years.

Al which several sums of money shall be pzud to the Qmabas, or

expended for their ise and benefit, under the direction of the President
of the United States, wha may from timé to time determine at his dis-
cretion, what proportion of the annual payments, in this article provided

{or, if any, shall be paid {o them in money, and what proportion shall be

- applied'to and expended, for their moral improvemerit and education ; for
~such beneficial objects as in his judgment will be calenlated to advance

them in civilization ; fer buildings, opening farms, fencing, breaking

- land, providing stock, agricultural implements, seeds, &c.; for clothmo'
" provisions, and merchandlse for irem, steel, arms,. and ammunition for

Further pay-

ment.

the lands reserv-

mechanies, and toals ; and for miedical purposes.

Arriors 5. In order to enable the said Indians to setile their affairs
and to remove and subsist themselves for one year at their hew home,
and which they agree to do without further expense to the United States,
and also to pay the expenses of the delegation who may be appointed to

" make the exploration provided for in article first,.and tofence and break
" up two hundred acres of land af their new home, they shall receive from

Disposition of

ed.

the United States, the further, sum of forty-one thousind dollars, to be

paid out and expended under the direction of the President, and in such
mannér as he shall approve.

Arricre 6. The President may, from time to time, at his discretion,
cause the whole or such portion of the land hereby reserved, as he
may think proper, or of sueh other land as may be selected in Tieu there-
of, as provided for in article first, to be surveyed into lots, and to assign
to such Indian or Indians of said tribe as are willing to avail of the
privilege, and who will locate on the same as a permanent home, if a
single person over twenty-one years of age, one-eighth of a-section; to
each family of two, one quarter section ; to each family. of three and “not
exceeding five, one half section; to each family of six and not exceeding
ten, one section; and to each famﬂyf over ten in number, one quarter
section for every addmonal five members. And he may prescribe such
rules and regulations as will insure to the family, in case of the death of
the head thereof, the possession and enjoyment of such'permanent-home

". and the improvemerits thereon. .And the President may, at any time, In.

;_.l

his Qiscretion, after such pexson or family has made a location on the
Jand asmgned for a permanent home, issue a patent to such person OF

- family for such assigned land, conditioned that the iract shall mot be

aliened or leased for a Jonger term than two years; and shall be exempt
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from levy, sale, or forfeiture, which conditions’ shall continue in force,
until a State constitution, embracing such-lands within its boundaries,
shall have been formed, and the legislature of the State shall remove the
restrictions. .And if any such person or family shall at any time neglect
or refuse to occupy and ill & portion of the lands assigned -and on which
they have located, or shall rove from place to place, the President may,
if the patent shall have been issued, cancel the assignment, and may also -
withhold from such persen or family, their proportion of the annuitiés or
other moneys due them, until they shall have returned to such permanent
home, and resumed the pursuits of industry; and in default of their
return the tract may be deelaped abandoned, and hereafter assigned to
some other person or family of such tribe, or disposed of as is provided
for the disposition of the excess of said -Jand. And the residue of the
land hereby reserved, or of that which may be selected in lieu thereof,
after all of the Indian persons or families shall have had assigned to them
permanent homes, inay be sold for their ‘benefit, under such laws, rules
or regulations, as may hereafter be prescribed by the Congress or Presi-
dent of the United States. No State legislature shall remove .the
restrictions herein provided for, without the consent of Congress.

ArTicLE 7. Should the Omahas determine to_make their permanent Protection
home north of the due .west line named in the first article, the United from hostile
States agree to protect them from {he Sioux and all other Lostile bribes, ©
as long as the President may deem such protection necessary; and if
other lands be assigned them, the same proteetion is guaranteed. -

* Armicre 8. The United States agree to -eréct for the Omahas at  (yist and saw-
their new hoine, a grist and saw-mill, and keep the sime in repair, and mil.

provide a miller for ten years ; also to erect a good backsmith shep, sup-

ply the same with toels, and keep-it in repair for ten years; and provide

a good blacksmith for a like period; and to employ an experienced far-  Blacksmith.
mer for the term of ten years, to instruct the Indjans in agrieulture.

- ARTICLE 9. The annuities of the Indians shall not be taken to pay Annuities not
the debts of individuals. - ] © 7t be dake for

Axrrrere 10. The Omahas acknowledge their dependence ‘on the
governient of the United States, and promise to be friendly with all the
citizens thereof, and pledge themselves to commit no.depredations on the
property of such citizens. And should any one or more of them vielate

"this pledge, and the fact be satisfactorily proven before the agent, the
property taken shall be returned; or in default: thereof, or if injured or .
destroyed, compensation may be made by the govérnment out of their
annuifies. Nor will they make war on any other tribe, except in self
defence, but will submit &1l matters of difference between them and other

- Indians to the government of the United States, or its agent, for decision,
and abide.theréby. And if any.of the said Omahas. commit any depre-
dations on any other Indians, the same rule shall prevail as that pre-
seribed in this article in ¢ases:.of depredations Aagainst citizens, . . | .

ArTrcLE 11. The Omabas acknowledge themselves indebted to Payment to

Lewis Sounsosee, (a half breed,) for services, the.sum of one thousand Lewis Soun-
dollars; which-debt they have mot been able to pay, and the United States sosee-
agree to Pay.the same.din, ? CERENG W e L ﬁi’i‘-'-{{\‘. K s ) .
- ARTECLE 127 » The Omahas are desirous ito-exelade-from th 0 COUNTY  provision
the use’ of:.ardent. spirits, and:te prevent their.people from drinking theagainst infro-
same; and: ‘therefore it s . provided thatany:Omaha swho is guilty of g‘eﬁ‘g;gts“r
bringing liquor:inte their countzy, « :

Conduct of-i-:he
Tndians.

—

«or who «drinksiliquor, may have his or
herjigiroportion. .of -the annuifies Fithheld from. him ‘r her for such time
as.the President may determine:-- e to- 5, a6 - - . A
i ARTIOLE;13.- The ‘boardiof -foreign midsions of the Presbytérian  grant to the
church have-on the lands of-the Omahas a manualishor boarding-school, missions of the
for:the. education of the. Oriaha; Otioe,-and. other Indian youth, which is Eiﬁﬁm‘f’“
now in suecessful operation, and as it will be some time before the neces-
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sary.buildings can- bé. erected. on the reservation, ard [its] désira-ble that
the-school shotild not be: suspended, it-is-agreed-that- the said bpard shall .
have .four :adjoining quarter- sections.of land;'so-as to-include*as near:
_as.may -be.all the -improvements heretoforé: made by them ;"and the
. President is authorized to issue ta.the- proper i i
: . patent in fee simple. for such: quarter sections? “HHEF seadi
Construction -~ ARTIOLE 14:. The' Omahas"agrees-that: all”the* necessary, » rdads;
of roads. bighways, and- railroads; whichs-may ‘be constructéd. as the- countiy-irn- -’
’ proves;and the lines of which may.run ‘through such tract as may be
reserved foritheir perrnanent’ home; shall-have a-right of-way through
the reservation, a just compensation being paid therefor in-money. ~ *
ArricLe 15. . This treaty shall be obligatory on the contracting par-
ties as soon as the same shall be ratified by the President and Senate, of

the United States. - - . « -

! ‘ . In testimony whereof, the said- Géorge W. Manypenny, commissioner
as aforesaid, and the undersigned chiefs, of the Omaha tribe of Indians,
 have hereunto set their hands and seals, at the place and on the day and
year hereinbefore written. .

" GEORGE W. MANYPENNY, -Uommissioner. [r. 5.]

. SHON-GA-SKA, or Logan Fontenelle, his x mark.  [L. s.]
.B-STA-MAH-ZA, or Joseph-Le Flesche, his x mark. [r.s.] "
GRA-TAH-MAH-JE, or Standing Hawk, his x mark. [zL. s.%
. GAH-HE-GA-GIN-GAH, or Little Chief, his x mark. [r. 8]~
" TAB-WAH-GAH-HA, or Village Maker, his x mark. [x.s.]
- WAH-NO-KE-GA, or Noise, his x mark. s
SO-DA-NAB-ZE, or Yellow Smoke, his x mark. -  [I.8.]

Executed in the presence of us:

Janzms M. Garewoo, ndian Adgent.
JaMES (GOSZLER.
-Caarres CALVERT.
Jamzms D. KERr.
Hexniy Bearp.
" Arrrep CEAPMAW. -
Lzwis Saunsocy, Interpreter.

And whereas the said Treaty having been submitted to the Senate of
the United States for its-constitutional action thereon, the Senate did, on
thie seventeenth day of April, one thousand eight bundred and fifty-four,

‘amend the same by a resolution in the words and figures following, to
wit: .
Iy EXECUTIVE SESSION, SENATE OF THE UNITED STATES,

" dpril 17k, 1854.

Approval of ’ Resolved, (two-thirds of the Senators present concurring,) That the
the Benate. Senate advise and consent to the ratification of the articles of agreement
and convention made,and concluded at the City of Washington this [the]
sixteenth day of March, one thousand eight hundred and fifty-four, by
George W. Manypenny as Commissioner on the part of the UI‘:utEd
States, and the following named chiefs of the Omaha iribe of Indians,
viz: Shon-ga-ska, or Logan Fontenelle; E-sta-mab-za, or Jgseph Le
- Flesche ; Gra-tah-nah-je, or Standing Hawk ; Gab-he-ga-gin-gah, or Lit-
tle Chief ; Tah-wah:gah-ha, or Village Maker; Wah-no-ke-ga, or Noise ;
B So-da-nah-ze, or Yellow Smoke; they being thereto duly authorized
by said tribe; with the following amendment,— Article 3, line 3, strike
out “1851” ard insert 1852. . '
Attest: ST ASBURY DICKENS, Secrstary.
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Now therefore, be it known, that I, FRANKLIN PIERCE, Presi-
dent of the United States of America, do; in pursuance of the advice and
consent of the Senate, as expressed in their resolution of the seventeenth
day of April, one thousand eight hundred and fifty-four, accept, ratify,

and confirm the said treaty as amended,

In téstimony whereof, I have caused the seal of the United States to
be hereunto affixed, having signed the same with my hand.

) - Done at the city of Washington, this twenty-ﬁrst day of June,
[r.s.] inthe year of our Lord cne thousand eight hundred and fifty-
) ' four, and of the independence of the United States the sev-

enty-eighth. .
o FRANKLIN PIERCE.
BY rar PrESIDENT: .

W. L. MARCY, Secretary of State.

)I\':‘



