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SUPREME COURT OF TH& STATE OF WASHINGTON
In re the Personal Restraint Petition of: No. 85991-7
RICHARD JAMES DVER, REPLY OF MR. DYER
Petitioner Pro Se.

)
)
)
)
)
)

Richard James Dyer, Petitioner Pro Se, ragpectfully subnits this
reply to the Response filed by the Attorney Géneral; pursuant to the
Rules of Appellate Procedure 16.9.

ARGUMEN‘I‘1

1. The Attorney General's claim that it "Did Not Enter In“o A Tontract
With [Mr.] Dyer 24 Years Ago"; is contrary not only to the evidence
presanted to this Court in support of Mr. Dyer's opening Petition;
but, also the applicable laws rejyarding contracts.

The Attorney Gsneral essentially argues that it did not enter
into a contract with Mr. Dyer back in 1986; rather, it only agraed
to grant the relief sought in Mr. Dyer's 1985 petition. (See A.G.'s

Response at 44 & 45)

1 In the instant reply brief, Mr. Dyer argues the 'contract issue'
first; as, should this Court agrese with Mr. Dyer's position, the
remaining issues would bhe moot,
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Generally, a plaintiff in a contract action must prove a valid
contract between the parties; a breach, and resulting Jamage. Lehrer
v. DSHS, 101 Wash. App. 509, 516, 5 P.3d 722, review denied 142 Wn.2d
1014, 16 P.3d 1263 (2000). A contract is a promise or set of pfomises
for the breach of which the law gives a remedy, or thé performénse»

of which the law recognized as a duty. Corbit v. J. I. Case Company,

70 Wn.2d 522, 531, 424 P.2d 290 (1967).

To be valid a promiSe:must set forth an express undertaking that
is both spécific in purpose and with a definable result. A ?romise
is considered illusory if it is so indefinite that it cannot be
enforced, or if its performance is optional or diécretionary on thsa

part of the claimed promisor. Cascade Auto Glass Inc., V. Progressive

Cas. Ins. Co., 135 Wash. App. 760, 145 P.3d 1253 (2006). An illusory

promise creates no obligation on the promisor. Lane v. Wahl, 101

Wash. App. 878, 6 P.3d 621 (2000). Thus, a promise must be precise
and, when coupled with other élements of a conﬁract, must be

identifiabls so it is spedific enougn to enforce., Goodpaster v. Pfizer,

Inc., 35 Wash. App. 100, 655 P.2d 414 (1983).

A promise is defined under the Contract Clause of both the State
and Federal Constitutions as a manifestation of an intention to act
or to refrain from_actihg in a specified way, so made ‘o justify a

promise in understanding that a commitment has besn mada. Swanson

v. Liquid Air Corp., 118 Wn.2d 512, 826 P.2d 664 (1992); Brady v.
Daily World, 105 Wﬁ.2d_770, 718 P,24 785 (1986). |

A promise is an undertaking, however expressed, ei‘ther that
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sonething shall happen, or that somethiny shall not happen in the

future. Plumbing Shop Inc. v. Pitts, 67 Wn.2d 514, 408 P.2d 382

(1965). A promise, in the sense of commitment, must be distinguished

from a dsscription of a future avent. Hansen v. Virginia Mason Medical

Center, 113 Wash. App. 199, 53 P.3d 60 (2002).
The law of contracts have developad so that rules now exist which

bind parties to their promises, giving effect to the words used and

imposing obligations on the promisors. See Multicare Medical Center

v. State Dept. of Social and Health Services, 114 Wn.2d 572, 790 P.2d

124 (1920).
The issue before this court is simple. In 1986 Mr. Dyer filed

a Personal Restraint Petitioh, wherein he requested the following

relief:2

REQUEST FOR RELIEF: Petitioner seeks an ordsr directing the Board
of Prison Terms and Parolss to re-set his minimum term based upon
only the convictions remaining, and in a manner reasonably
consistent with the standards and ranges contained in the
Sentencing Reform Act of 1981. (RCW 9.94A)

and;
REQUEST FOR RELIEF/CONCLUSION

The Court should order a Board hearing in which the board
is directed to set a minimum term consistent with the reduced
numnber of convictions, and reasonably consistent with the
provisions of the SRA. If Petitioner has served sufficient time
to meet that minimum, he should be released immediately.

In the alternative, Petitionsr should be re-sentencad by
the sentencing court on the basis of the raduced number of
convictions. That seatencing should be done in accordance with-
the SRA. (Emphasis Added)

While the Attorney General claims that a contract or promise was

2 on 9/15/1986 the Board re-set Mr. Dyer's minimum term to 240
Months; accordingly, Mr. Dyer should have been released immediately
following the expiration of that term. Please noe that to date, Mr.
Dyer has served more than 560 Months.
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not entered, wherein it agreed to thz above relief; we find in the
response filed by the A.G.'s Office regérding Mr. Dyer's 1986 petition,
the following language:
Baséd on the above, as reépondent will provide all relief
requested by petitioner, respondent respectfully requests

petitioner's personal restraint petition to be dismissed with
prejudice as petitioner's petition is moot.

The Attorney General argues that the above does not constitute
a contract. But, a contract is just a legally enforczable promise

or set of promises. Corbit v. J. I, Case Company, 70 Wn.2d 522, 531,

424 P.2d 290 (1967). There is just no other way to take the words
of the Attorney General; other than as a promise to provide all relief
requestad by petitioner.

Altnhough, the Attorn=zy General does not concede that a
contract/promise was made; it arguss that "the Board's statement that
it "will provide all relief requested by petitioner“ referred only
to Ehe primacy relief sought in Dyer;s personal resfraint;petition:
that an order be issu=d directing the Board to reset.his minimﬁm termn
basad upon only the convictions remaining, in a manner reasonably
consistent with the standards and ranges of the SRA." (S=e A.G.'s
respoase at 45)

‘The Attornsy General's attempt to essentially pick and choose
what relief the Board agreed to provide back in 1986, is frivolous;

as again the Board agreed to "provide all relief requested by

petitioner". It is noteworthy however, that the Board did not state
in its 1986 response, that it would provide all the primary relief

requasted by petitioner in his Personal Restraint Petition; but, not
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any of the relief set forth in his memorandim in support therzof, as

the A.G. now claims; rather, simply stated, "respondent will provide

"all" relief requested by petitioner..."

As such, this court should reject the Attorney Generals argument
and order the Board to honor its 1985 promise and grant Mr. Dyer the
relief he was promised; i.e., order the immediate releass of Mr. Dyer
as he has served way abova and beyond the 240 Month minimgm term set

by the board following their contractual agreement,

2. Contréry to the Attorney General's claim, the Board abused its
discretion in finding Mr. Dyer not parolable as its decision rested
upon mere Speculation, Conjecture, Erroneous Evidence, and Outdated
Recommendations by both‘the County Prosecutor and Sentencing Judge.
Courts review parole eligibility decisions to esnsure the ISRB

exercises its discretion in accordance with th2 applicable statutes

and rules. The ISRB abuses its discretion when it fails to follow

its own procedural rules for parolability hearings or acts without

consideration of-and.in disregard of the facts. In re Pers. Restraint

of Addleman, 151 Wn.2d 769, 776~77, 92 P.3d 221 (2004).

As previously noted, the Legislature requires the ISRB ‘o "attempt
to make decisions reasonably consistent with [the SRA] ranges,
standards, purposes, and recommendations [of the Sentencing Judge and
Prosecuting‘Attorney]" and "give publicisafety considerations the
highest priority when making all discretionary decisions on the
remaining indeterminate population regarding the ability for parole,
parole release, and conditions of parole." R.C.W. 9.95.009 (2) & (3).

Though the ISRB is not bound to the duty of consistency, the
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legislature nevertheless bbund the ISRB to the duty of providing
"adequate written reasons whenever a minimum term or parole releas:2
decision is made which is outside the sentencing ranges adoptzd" under
the SRA. R.C.W. 9.95.009 (2). The ISRB's "reasons for an exceptional

sentence must be apparent from the record and not chosen 'out of thin

air'". 1In re Pers. Restraint of Locklear, 118 Wn.2d 409, 417, 823

P.2d 1078, (1992) (guoting In re Pers. Restraint of Robles, 63 Wn.

App. 208, 218, 817 P.2d 419 (1991)); see also Pers. Restfaint of

Myers, 105 Wn.2d 257, 266, 714 P.2d 303 (1986), (Holding "imposition
of a 48 Month (exceptional) sentence in the absence of adequate reasons
constituted an abuse of discretion.")

In other words, "absent exceptional circumstances and written

reasons justifying departure, the Board's minimum term decisions under

section .009 (2) must conform to the SRA. 1In re Pers. Restraint of

~Powell, 117 Wn.2d 175, 187, 814 P.2d 635 (1991), (citing Addelman

v. Board of Prison Terms & Paroles, 107 Wn.2d 503, 511, 730 P.2d 1327
(1986). |

Furthermore, the length of the exceptional sentence must be
proportionate to the reasons given by the ISRB. Locklear, 118 Wn.2d
at 417. These rejuirements ensure sufficient oversight of ISRB
decisions. Id. at 418; Myers, i05 Wn.2d at 262 (observing the clear
limitation imposed on the Board's discretion by R.C.W. 9.95.009 (2)).

In this case, the Board has cited essentially the same reasons
to justify each subsequeﬁt enlargment of Mr. Dyer's term of

imprisonment. (See Exhibits # through O attachad to Mr. Dyer's opening
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petition.) All of which deny Mr. Dyer the ability of parole based
upon: 1) the fact that he is an untreated sex offender, who continugs
to deny his involvement in the crimes for which he was convicted; and, -
2) the facts surrounding his convictions of record. Based thereupon,
the Board has enlarged Mr. Dyer's term of imprisonment five times,

for a total of approximately 300 Months above and beyond the already
gxceptional minimum term of 240 Months set by. the Board back in 1986,
following ths Obert Myer'hearing held pursuant to the contractual
promise made pursuant to his 1986 Personal Restraint Petition.

Even though the ISRB may not release a prisoner until in its
opinion the prisoner is rehabilitated, its opinion is not sacrosanct,
and the more the minimum sentenc= departs from the SRAvstaniard the
more justificzation is required.

While it is true that the ISRB may base its decision to deny
parolé, in part, upon the fact that the offender refuses3 treatment
that requires him or her to take responsibility for criminal behaviof.

In re Pers. Restraint of Ecklund, 139 Wn.2d 166, 177, 985 P.2d 342

(1999) This cannot bz the sole basis for the denial.
Likewise, the Board cannot continue to deny parole based upon

the facts surrounding ths convictions. Sez Hayward v. Marshall, 603

F.3d 546 (9th Cir. 2010), where the 9th Circuit Court of Appeals held
en banc, that the aggravated nature of the crime does ﬁot‘ih and of

itself provide some evidence of current dangerousness to the public

3 Mr. Dyer does not refuse to participate in treatment; rather,
he is not amenable as Mr. Dyer retains his stand of innocence.
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unless the record also establishes that something in the prisoner's
pre- or post—incarceratioﬁ history, or his or her current demeanor

and mental state, indicates that the implications regarding the
prisoner's dangerousness that derive from his or her commission of

the commitment offense remain probative to the statutory determination
of a continuing threat to pubic safety. Hayward, 603 F.3d at 562.

In sum,.a reviewing court must consider whether the identified
facts are probative to the central issus of current dangerousness when
considered in light of the full record before the Board. There is
nothing in Mr., Dyer's history which would lead one to this conclusion.

In rejards té the lack of SOTP treatment; it is important to note
that Mr. Dyer does not refuss treatment as sujygested by the Attorney
General; rather, he is not amenable to treatment because he refuses
to admit quilt to é crime he did not commit. The A.G. characterizes
this simply as a choice which Mr. Dyer must face the consequences for.
However, for a truly innocant mén, this is not a choice; rather, the
dreadéd reality of the circumstances dealt in Mr. Dyer's life.

The Attorney General suggests of course that Mr. Dyer could not
possibly be innocent becauée of the evidence of a Timex watch. As
it points out, the sscond rape victim identified a Timex watch that
the rapist had given her. The first rape victim testified that the
watch was hers and had been lost during her struggles in the backseat
of the rapist's car. At most, however, that evidence tends to show
that the same person raped both victims. There was no evidence tying

that watch to Mr. Dyer. S=e A.G.'s breif at 30; and Dyer's PRP at 14,
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Intersstingly however, the Attorney General fails to point to
any of the =vidence that sheds light into the holes within this case.
For example, the first rape victim was absolutely positive that the
man who raped her drove a White Mercury Comst. During her testimony,
she described remembering reading the letters, C.0.M.E.T. on the back
of the white car as it drove away. Mr. Dyer did not drive a White
Comet; he drove a Beige Mercury Meator. This evidence speaks volumes
towards the innocence of Mr. Dyer. (Ses Mr. Dyer's opening brief at
page 12 for citations to the record.)

The only new evidence the Board preéents that may begin to form
a basis for a findiné of current dangerousness to the public, is the
most recent psychological report conducted by Dr. Pereira. That report
however,  as shown in Mr. Dyer's opening petition contains numerous
errors and misrepresentations of fact. Furthermore, Dr. Pereira's
scoring on the various risk assessment tools she utilized are simply
wréng. See the report.of Dr. Trowbridge at Exhibit Q, @ 19(a), attached
to Mr. Dyer's opening Petition.

In an attempt to give weight to Dr. Pereira's report the Attorney
General argues at page 32 of its brief that Mr. Dyer was found to be
a high risk of re-offense twice bsfore. He fails however to mention
that these reports were filed back in 1993 and 1994, seventeen and
sixtean years ago, respectively. Nevertheless, those reports actually
give considerable weight to Mr. Dyer's claim that Df. Pereira's report
is faulty.

When looking over the history of all the psychological reports

that have been done in Mr. Dyer's case, a pattern quickly arises.
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* The 1993 psychological evaluation conducted by Dr. Riedel
assessed Mr. Dyer as high risk for reoffense.

* Then in 1994 Mr. Dyer was evaluated by Dr. Jones who
found that his risk of reoffense remained high.

*  Then in 1998 another psychological evaluation was
conducted by Dr. Lauby whose report indicated that Mr.
Dyer's risk of reoffense in the community appears to
be low to moderate with the moderate potential for a
violent reoffense in the community.

* The next psychological report was completed in 2001
by Dr. Carter. Dr. Carter in his five page analyses
concluded Mr. Dyer to be a low risk for reoffense.

* In 2005 Dr. Monson, also assessed Mr. Dyer as a low
risk to reoffend.

The pattern that arises is clear. Initially, Mr. Dyer was assessed
to be at a high risk to reoffend, then as time went on, Mr. Dyer's
risk of reoffense plummsted to the point where he was consistently
beiny assassed at a low risk to reoffend. It cannot be disputed that
Dr. Pereira's report is at odds with this pattern; a-ﬁattern that has
developed over the past seventeen years, in reports done by Department
appointed psychologists; whereas, the report and findins of Dr.
Trowbridge are completely in line with this pattern.

The Attorney General attempts to characterize the problems with
Dr. Pereira's report as a mere disagreement betwzen her and Dr.
Trowbridge, who was retained by Mr. Dyer. 1In fact however, Dr.
Pereira's report is also radically different from those of the two
DOC psychologists who performed the previous two svaluations of Mr.
Dyer. Sse Mr. Dyer's opening Petition at page(s) 29 - 34.

The differences are not merely a matter of personal opinion, but

are the result of blatant factual errors in Dr. Pereira's report.-
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Mr. Dyer encourages this Court to review Exhibit Q @ 23, attached
fo his opening petition which shows how Dr. Pereira refused to
review any of the documentation he had rsgarding his background
and personal history; which is supposed to be based on objective,
verifiable data.

Further, the court can easily see for itself that Dr. Trowbridge's
scoring of the static-99 is unguestionably correct, while Dr. Pereira's
is unquestionably wrong. Likewise, the court can easily sez for itself
that the scores of psychologists Carter and Monson on the PCL-R (5
and 3 respectively) are consistent with Mr. Dyer's personal history,
whereas Dr. Pereira's score of 27 is not.

The Board gives great weight to the report prepared by Dr. Pereira.
See the Board's decision at page 8, where the Board states:

We recognize that Dr. Pereira's scoring on some scales is at odds

with previous evaluations. We cannot however, ignore the results

of this most recent evaluation.

It is important to note, that Dr. Pereira's report was based upon
nothing more than speculation, conjecture and erroneous evidence.
Please refer to Mr. Dyer's opening Petition at page(s) 29 through 34,
as well as Exhibit Q attached thereto. Surely giving such weight to
such a blatantly erroneous report is clear evidence of the Boards
failure to conduct any type of meaningful consideration for parole,
as mandated by statute, and thus an abuse of its discretion.

Invan attempt to minimize Dr. Trowbridge's findings and in the
hopes of justifying the Boards heavy reliance upon Dr. Pereira's report,

the Attorney General claims that becausz Dr. Trowbridge did not
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personally evaluate Mr. Dyer, his opinions should be given little
weight. That argument fails.

While it is true that Dr. Trowbridge could not give a precise
score on the PCL~-R because he did not personally interview Mr. Dyer.
That had absolutely no bearing on his ability to evaluate the scoring
Qf the remaining risk ass:=ssment tools used by Dr. Pereira, like for
example the Static-99.

Further, as Mr. Dyer's attorney explained at the Board hearing,
it did not seem necessary to have Dr. TroWbridge personally examine
Mr. Dyer because Mr. Dyer had been personally interviewed by two DOC
psychologists in recent years. Furthemore, Dr. Trowbridge was able
to explain why Dr. Pereira's scoring could not possibly bé in the
corract ballpark, wher=as Dr. Carter's and Dr. Monson's scores were.
Also, when one of the Board members questioned why Dr. Trowbridge had
not personally interviewed Mr. Dyer, Mr. Dyer's counsel offered to
have him do s> if the Board wished. The Board declined. See Exhibit
N @ page 14.

The Attorney Gensral also relies on WAC 381-60-160(5), which states
that the Board should consider 'evidence that an inmate presents a
substantiai danger to the community if released.' The Board's only
evidence of danger is the report of Dr. Pereira (discussed above) and
its conclusion that Mr. Dyer is an untreated sex offender. There is
no evidence, however, that Mr. Dyer's lack of treatment makes him
dangerous. In fact,‘as Mr. Dyer pointed out to the Board, and in his

PRP at page 41; a careful study by the Washington State Institute for
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Pubic Policy has shown that DOC's ssx 6ffender tr2atment progran does
not make prisonsrs any safer to be released. In fact, the Institute
for Pubic Policy found that those prisoners who engagad in ths program
were slightly more likely to re-offend than those who were willing

to engage in the program, like Mr. Dyer, but were not able to.

-~ As stated above, Mc. Dyer is more than willing to enrole in the
SOTP treatment program. However, he remains unamenable as tha program
requires admiésion of guilt; something Mr. Dyer is unable to d» as -

a result of his stand of innocence; a stand Mr. Dyer has consistently
maintained for the past thirty years.

It is noteworthy that thes Attorney General does not comm;nt on
the inappropriateness of ths Boards reliance on the archaic
recomwnendations of Mr. Dyer's Sentencing Judge and Prosecutor. As
noted in his opening brief at page 25, these recommendations were based
apon five counts of conviction. Thrae of those were subsequently
overturned following direct appeal. As such, they should either héve
been replacad with up to date recommendations based solely upoﬁ tha
surviving convictions, or not used at all. We can only conclude based
gpon its silence regarding this claim that the Attorney General agrees
with this position.

Based upon thz foregoing, it is clear that tha Board abused its
discretion in again finding Mr. Dyer not'parolable, as it cbntinues
to base its denial upon ths same factors, which are based upon nothing
more than speculation, conjencture, erroneous evidence and the outdatad

recommendations of the seantencing judge and prosscuting attorney,
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without any new evidence regarding Mr. Dyer's allaged lack of

rehabilitation.

3. Déspite the AtEorney Generals protestations, the Board failed
' to comply with the requirements of R.C.W. 9.95.009(2) when it

added an additional 60 Months to Mr. Dyer's already Excassive

Minimun Term.

R.C.W. 9.95.009(2) states in pertinent part: the board shall
consider the purposss, standards, and sentencing rangss adopted pursuant
to R.C.W. 9.94A.859 the minimun term recommendations of the sentencing
judge and prosecuting attorney, and shall attempt to make its decision
reasonably consistent wiﬁh those ranges, standards, purposes, and
- recommendations: PROVIDED, that the board and its successors shall
give adequate written vreasons whenever a minimum term or parole releass
decision is made which is outside the sentencing ranges adopted pursuant
to R.C.W. 9.94A.850. .

The Attorney General is correct that the Board's decisions ne=d

not mirror thes SRA standards. See A.G.'s brief at 36, However, when

setting a minimum term, the Board's decision must again be reésonably

consistent with the ranges, standards, and purposes" of the SRA. See
R.C.W. 9.95.009(2) Furthermore, to comply with 9.95.009(2), the Board

must provide adequate written reasons justifying the imposition of

an exceptional minimum term, and the departure from the standard

sentencing range must be proportionate to its reasoning.

The Attorney General claims that this requirement was met in this
case as the Board notad the SRA range for Mr. Dyer's conviction; the

length of his initial minimum term; his reset minimum term; tha
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recommendations of the sentencing judge and the prosecutingy attorney;
and, they noted [albeit, iﬁcorrectly] that Mr. Dyer had served 259
Months in prison.4

As argu=d hérein above and in Mr. Dyer's initial petition the
recomnendations of both the sentencing judge and prosecuting attorney
should have been disregarded as they ware based upon the conviction
of five felonies; three of which were overturned on direct appeal.
New recommendations have never bezn provided to the Board; nor has
the Board ever solicited updated recommendations from either the
Sentencing Judge or Prosecutiny Attorney. It cannot be disputed that
the recommendatioas for two felony convictinns would greatly differ
from those for five felony convictions.

Further, in the Board's purportad review of the factors cited
by the Attorney General in its brief at 37, the Board did not even
consider the correct amount of time Mr. Dyer has served in confinement.
Based thereupon, how could it have possibly made an accurate
determination as required under R.C.W. 9.95.009(2)?

In addition, as argued hereinabove, the reasons the Board set
forth in support of their fifth consernutive increase to Mr. Dyer's
already exorbitant minimum term have ultimately remained unchang=d.
It only makes sense that the more tﬁe minimun sentencs departs from
the SRA the more justification would be required,

Here, esszntially every fact the Board relies upon in its most

4 Mr. Dyer has actually served upwards of 336 Months in confinement,
as of February .2010.
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recent decision, [short of Dr. Pereira's unconscionable recent
psychological examination] remains the same. Essentially every fazt
has been before the board‘since the first time the Board saw Mr. Dyer
back in the early eighties. The only documented change that has taken
place is Mr. Dyer's risk of r=offense; which has gone from high; too
medium/low; too low, and that chang=s is favorable to Mr. Dyer's
position.

Despite this, the Board continues to inflate Mr. Dyer'srminimum
term of imprisonment, again based consistently on the fact that 'Mr.
Dyer remains an untreated sex offendsr'. Note, thesre is not one shred
of evidence thqt the lack of such treatment in any way raises Mr. Dyer's
risk to reoffend. To the'contrary.however; the studies show, thes
Department's sex offender treatment proéram‘does not make prisoners
any safer to be released. What they d»> show, is that those offender's,
like Mr. Dyer, who are willing, but unable to participate in tr=atment
are slightly less likely to reoffend than those who actually participate
in the program. As such, it defies all logic to continue to deny Mr.
Dyer parole based upon something that studies done by the Washington
State Institute for Pubic Policy say will do nothing more than increase
his risk of reoffense, even if only slightly.

It is also noteworthy that the Attorney General does not contest
Mr. Dyer's argument that the rejquirement for the Board to base its
decision upon adequate written reasons creates a liberty interest in
parole. That argument is basad upon the recent decision in Cooke v.

Solis, F.3d , slip opinion attached to Mr. Dyer's opeing brief
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~ at Exhibit X. The Cooke Court essentially held that the "some’ evidence"
rule under the California system created a liberty interest in parole.
The California "some evidence" rule is directly in line with this
State's "adequate written reasons" rule. As such, the same protections
would seamingly follow.

In addition, the circumnstances in the Cooke case are‘remarkably
similar to those in Mr. Dyer's. See Mr. Dyer's opening petition at
39 through 40.

The Attorney General's only other argument regarding the Boara's
adherence to R.C.W. 9.95.009(2) was based upon Mr. Dyer being recently
assessed at a high risk to reoffend. However, as previously shown
the report which concluded Mr. Dyer to be a high risk to reoffend is
clearly erfoneous.

Thus, while the Board did correctly note the SRA ranga for Mr.
Dyer's convicitions; the length of his initial minimum term; his newly
reset term: it incorrectly calculated the appropriate amount of time
Mr. Dyer had served in confinement; as well as improperly considered
the recommendations of both the sentencing judye and prosecuting
attornay.

The ISRB abuses its discretion when it fails to follow its own
rules for parolability hearings or acts without consideration of and

in disregard of the facts. In re Pers. Restraint of Addleman, 151

Wn.2d 769, 776-77, 92 P.3d 221 (2004). The decision of the Board‘
in this case was cleary based upon concusions which can only beA

described as being made witout proper consideration of and in complete
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disregard of the facts; something which should be found to be shocking
to the judicial conscious.

The test for whether a particular action shocks the judicial
conscience must be appropriately tailored to the factual contaxt at
hand and "must be determinad by balancing ... liberty interests against

the relevant state interests. Yongberg v. Romeo, 457 U.S. 307, 321,

102 S.Ct. 2452, 73 L.Ed.2d 28 (1982). TIn order to preserve
"constitutional proportions of substantive due process," a court must
undertake "an excat analysis of circumstances before any abuse of power

is condemnad as conscience shocking. County of Sacramento v. Lewis,

523 U.S. 833, 850, 118 s.Ct. 1708, 140 L.Ed.2d 1043 (1998).

In this matter, not one of the four Board members was familiar
enough with Mr. Dyer's case to properly calculate the time Mr. Dyer
spent incarcerated. Farther, they knowingly based their decision,
in part, upon recommendations made during Mr. Dyer's initial sentencing
hearing, when he stood convicted of five felony counts. Ultimately,
thre= of thoss convictions were overturned: again updated
recommendations were never given.

In addition to the above factors, the Board continues in its stand
that Mr. Dyer must admit guilt and undergo sex offender'treatment before
it will consider him for parole. The concern here is two fbld. First,
should this court condone the requirement that a factually innocent
prisoner lie to garner favor with the ISRB; and, s=cond, should this

’court likewise condone the promise of a reward fo: a factually guilty

prisoner's insincere expression of guilt., Distingaishing between thesz
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two groups requires a more nuanced approach than the Board has shown,
eSpecially in light of the overwhelming evidence of Mr. Dyer's
rehabilitation.

Further the ISRB's reasoning presents an admitted catch-22: as
a factualy innocént person would be forced to admit guilt to a crime
in order to gain the favor from his government; whiéh in turn would

foreclose any opportunity the factually innocent prisoner would have

of ever clearing his name.

In this case, these factors in éonjunction with Mr., Dyer's well
Jdocumented rehabilitation; low recidivisi risk, model prison behavior,
and continued maintenance of his responsibiities; both financially
and eﬁotionally to his wife and children: only enhance the shocking
nature of the Boards condubt in this case.

Based upon the foregoing, this Court is requested to fiand that -
Vthe Board failed to comply with R.C.W. 9.95,003(2) in its most recent
decision; and, that its'deéision be found to shock the judicial

conscious.

4, Despite the Attorney General's attempt to argue othewise, the
Boards decision violates the 'Doctrine of Unconstitutional
Conditions’'.

In apposition to Mr. Dyer's claim that the Board's decision
violates the Doctrine of Unconstitutional Conditions, the Attorney

Géneral quotes the following excerpt from this Court in In re Dyer,

164 at 287-88:

In short, the ISRB was "faced with an inmate who has been
convicted of multiple violent sexual assaults, who is an untreatad
sax offender who has not demonstrated any insight into the criminal
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behavior that resulted in his convictions. Id at 8. The ISRB
commended Dyer for his "selfimprovement work" but stated, "without
an exploration and understanding of the behaviors that directly
resulted in his incarceration, he remains at risk to repeat those
behaviors in the community." 1Id. at 12. Therefore, in
consideration of all the avidance presented, the ISRB based its
paroability decision upon the objective fact that Dyer is an
untreated sex offender.

Furthermore, sattled law establishes that the ISRB may
consider the offender's failure to obtain treatment. Lack of
rehabilitation is a permissible reason to impose a minimum sentence
considered =xceptional under the SRA guideines. In re Pers.
Restraint of Ecklund, 139 Wn.2d 165, 176, 985 P.2d 342 (1999).

By statute, the TISRB must deny parole if the inmate is
unrehabilitated or otherwise unfit for release. RCW 9.95.100.

We have adopted the position that the first step toward
rehabilitation is 'the offenders recognition that he was at
fault.'" Ecklund, 139 Wn.2d at 176 (quoting Gollaher v. United
States, 419 F.2d 520, 530 (9th Cir. 1969)). Accordingly, the

ISRB may base its decision to deny parole, in part, upon the fact
that the offender refuses treatment that rgquireS”him or her to
take responsibility for criminal behavior. Id. at 177. Similarly
here, Dyer has not taken responsibility for his crimes, which
prevents him from obtaining the treatment the ISRB deems necessary
for his full rehabilitation. Therefore the ISRB acted within

its discretion to deny Dyer parole.

It is anclear if the Attorney General was under the immpression
that the foregoing ruling took into account the applicability of the
Doctrine of Unconstitutional Conditions or not. But a simple review
of this Court's decision in that case, shows that it did not. Sse
In re Dyer, 164 Wn.2d at __, attached at Exhibit F of Mr. Dyer's
opening petition, where this court stated, 'Only the dissent raises
this novel constitutional argament. It was not briefed or argued by
fhe parties. The issue is not properly before thes court'.

Now, the issue is properly before the court, and Mr. Dyer is asking
that this Court consider the applicability of the Doctrine of
Unconstitutional Conditions in conjunction with Board's insistence

that Mr. Dyer confess in order to glean its favor.
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It has besn a long standing understanding in our Country that
a state may not indirectly produce a result which it could not command

directly. Speiser v. Randall, 357 U.S. 513, 526, 73 S.Ct. 1332,

2 L.Ed.2d 1460 (1958).

It has also been hsld that, "[Tlhe power of the state in that
[ability to deny a privilsge or benefit altogether] is not unlimited;
and one of the limitations is that if may not impose conditions which
require the relinquishment of constitutional rights. If the state
may compel the surrender of one constitutional right as a condition
of its favor, it may, in like manner, compel a surrender of all. It
is inconceivable that guaranties embedded in the Constitution of the

United States may thus be manipuated out of existence. Frost & Frost

605, 70 L.Ed. 1101 (1926).

This question was before the Montana Supreme Court in State v.
Imlay, 249 Mont. 82, 813 P.2d 979 (1991), it was their reasoning in
that case, that "Even though the defendant has already been convicted
of the crime fhat he denies, our system still provides, [as noted in

Thomas v. United States, 368 F.2d 941 (5th Cir. 1966)], for

- opportunities to challenge that conviction. For example, the defendant
still had the right to challenge his conviction, based on newly
discovered evidence, or by collateral attack. These are important
rights guaranteed to every defendant under our criminal justice system,
but would be rendered meaningless if the defendant could be compelled

to admit guilt as a condition of his continued freedom.
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As pointed out in Mr. Dyer's opening petition at page 44, the
question in Imlay is remarkably similar to the one here. Can Mr. Dyer,
like Imlay, be compelled to admit guilt’as a prerejuisite to admission
in SOTP treatment; in order to gain the favor of the ISRB? The Montana
Supreme Court found that such a requiremesnt would b2 a clear violation
of the Fifth Amendment right, without a grant of immunity. This Court
should rule likewise.

The Board in its most recent dacision compounded this issue when
it requested thal: Mr. Dyer be scrzened for civil commitment pfior Co
his next Board hearing.‘ As such, should Mr. Dyer chose at this point
to fabricate a confession in order to spend his last remaining days
with his grandchildren; any defenses he may have at said Zivil
Commitment hearing would be utterly worthless.

Based thereupon, this court is respectfully being requested to -
hold that the Boards mandate thai: Mr. Dyer confess in order ‘o Jain

its favor,'violates the Doctrine of Unconstitutional Conditions.

5. Based upon this Court's recent decisions in regards to this matter,
this Court is in the best position to hear thsese issues and make

a determination of the merits thereto.

RAP 16.5 (b)(1) states that a PRP filed in the Supreme Court will
ordinarily be transferred to the Court of Appeals. However, this Court
just recently hai this casz before it in July of 2009; and, as such
is familiar with the facts and circumstances surrounding this complex

case. Further, this Court still retains the entire file in regards

tb this matter.
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Another r=ason this Court should retain the instant PRP is the
Court of Appeals may have difficulty reconciling the reasoning in Dyer
I with that in Dyer II, since the two decisions appsar to reach
different reazulis on essentialiy the samevfacts.

Based thereupon, and in the interest of justice, Mr. Dyer

respacifully requasts that this Court retain this Personal Rastraint

Petition,

CONCLUSION

1. As Mr. Dyer waived his right to a judicial dstermination
regarding his 1986 PRP bankiny upon the cleus and precise promise

of the Board to grant "all relief requested by poﬁltionef"; this
Court should hold the Board to strict enforcement of its
contracti~. promise and ordsr the immediate releasz of Mr. Dyer.

It should be remembered that a contract is a meeting of the
minds; and that is what occurred in this case. It is important
to note that the contractial promise was before the Court in 19836,
and the Court at that time 4id not object, nor find any error
with that promise; as such, Mr. Dyer should be released immediately
as he has completed the minimum term of 240 Months seb by the
Board followiny its 1985 promise to grant "all.relief reqﬁested
by petitioner".

Please see Exhibit C, attached o Mr. Dyer's Opening Petition,

. where Mr. Dyer requaested the following relief:

Petitioner seeks an order directing the Board of Prison
Terms and Parolss to re-set his minimum term hased upon only
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the convictions remaining, and i1 & manner r2asonably
congistent with the standards and ranges contained in the
Sentencing Reform Act of 1281 (RCW 9.944)

and;

The Court should order a Board hearing in which the
Board is directed to set a new minimun term consistent with
the reduced number of convictions, and reasonably consistent
with the provisions of the 5RA. If Petitioner has served
sufficinmat time to meet that minimum, he should be released
immediately.

In the alternative, Petitionsr should be re-sentenced
by the sentencing Court on the basis of the reduced number
of convictions. That seatencing should be done in accordance
with the SRA.

Now pleas= ses Exhibit D, attached to Mr. Dyer's opening
Petition where the Board agreed to provide all the above relief,
by stating the following:
Based on the above, as respondent will provide all relief
requested by petitioner, respondent respectfully requests

petitloner's personal restraint petition to be dismissed
with prejudice as petitioner's petition is moot.

There is oaly one conclusion that can be reached. Th- ™aurd
pronisad the relief, it was a mesting of the minds, both parties
agreed. The Board benefiited by not having to defend the petition
through the Courts, and Mr. Dyer was supposed to have benefited
by receiving the relief he requested., As such, this Court should
grant said velief, and order Mr. Dyer's immediate release,

Also, based upon the foregoing arguments and legal authority,
Mr. Dyer respectfully requests that this Court find that the Board
abused its discretion in finding Mr, Dyer not pazilable.

This Court should also find that the Boards decision failed

to meet the requirements articulated under ROW 9.95.009{2), as
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1) the Board failed to accurately determine the actual time Mr.
Dyar has been incarcerated; and 2) s¥red in relying on the archaic
recommendétions of both the sentencing judgs and prosecuting
attorney: recommendations which were based upon five counts of
conviction; whereas, Mr. Dyer is only under confinement for
conviction of two counts, This should also be found to shock
“he Judicial Conscious.

4, Furthermore, the mandate of the Board requiring Mr. Dyer
to confess before it will grant its favor is clearly in vinlation
of the clearly established Doctrine of Unconstitutional Conditions,
and thus this Court is regaestid to hold likewise.

5. Based upon all the foregoing, Mr. Dyer respechfully requests
that this Court retain this Petition and grant all relief sought

herein by orderiny Mr. Dyer's immediate release from confinement.

Raspectfully Submitted on this _J 7 day of _LZEZCL___, 2010.

Richard Jamg Diggé%%£%7
D.0.C.#281744/H1A08L
Staffoird Cresk Corrections Center

191 Constantine Way
Aberdeen, WA 933883
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TN THE WABHINGTON STATE BUPREME COURT

IN RE THE PERSONAL RESTRAINT O ) fiase Noe 850917
) .
RICHARD JAMES UYER, )

) CERTIRICNTE OF SERVICE
Pabibioner Pro So, }

)

)

}

CERTIFICATE OF SERVICE

I, Richard James Dyer, hereby cectify that I caused a brue and
porrect copy of the atbtached 'Reply of My, Dyer' to be secved upon all
parties listed hereln below, in the mammer indlcated;

(X) Mr., Gregory Rosen {X) Pirst Class Mail
Asgigtant Attoroey General Postage Prepald
Criminal Justice Division { ) Pearsonal SBervice

) PO, BOX 40116 . { } Othexs

Olympia, WA 98504-0116 | "

(X) WASHINGION STATE SUPREME COURT - (%) Plrot Class Mail
415 12th Ave 8.W. Postage Prepald
P,0, BIKE 40920 { ) Parscnal Service
Olympia, WA 98504~0929 { J Others

L, Richard James Dyer, hereby cerbify thabt the above stabenents

are true and correct o bhe best of my knowledge and belief,

Respectfully Submitted on this J.Z day of _[Dec |, 2010,

Patitionetre B
D.0.C.# 281744/H1A081

Stafford Creak Corrvections Cenber

191 Constantine Way

‘ Abheardacn, WA 98520



