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A. ARGUMENT
1. Post-Secondary Educational Support

After reading second Respondent’s Brief, one has to wonder what
case counsel was arguing. Respondent now cites to the pertinent statute in
the Uniform Interstate Family Support Act, RCW 26.21A.550. However, the
Respondent doesn’t cite any case law contrary to the case. law citéd by Mr.
Almgren, nor does Respondent cite a case or to the official commentary of
the Uniform Interstate Family Support Act that supports her position.

RCW 26.21A.550(3) states...

“A tribunal of this state may not modify any aspect of a child

support order that may not be modified under the law of the

issuing state.”

and subsection (4) states...

“In a proceeding to modify a child support order, the law of

the state that is determined to have issued the initial
controlling order governs the duration of the obligation of
support. The obligor’s fulfillment of the duty of support
established by that order precludes imposition of a further
obligation of support by a tribunal of this state.” (Emphasis
added).

The Respondent concedes that Nebraska was the issuing state. Asa
result, the law of the state of Nebraska must be used in determining the

duration of the obligation of support. There is no question as the Uniform



Interstate Family Support Act is clear. There is no statutory construction
needed.

RCW 26.21A.550 is clear. Judge Acey was wrong, as isthe
Respondent. The trial court didn’t have “authority” or “jurisdiction” to
extend the duration of the obligation of support past the age of nineteen (19)
for Amanda Almgren.

Amanda Almgren is now nineteen (19); therefore, Mr. Almgren has
fulfilled his supf)ort obligation and post-secondary educational child support
should not have been ordered.

There are numerous cases from around the United States that support
Mr. Almgren’s position. See In re Marriage of Doetzl, 31 Kan.App.2d 331,
65 P.3d 539 (Kan.App.,2003). The Kansas court lacked jurisdiction to |
modify the duration of child support obligation which was issued by a
Missouri court which allowed child support beyond the age of majority.

State ex rel. Harnes v. Lawrence, 140 N.C.App. 707, 538 S.E.2d 223
(N.C.App.,2000), held that the law of the issuing state, New Jersey, must be
applied by North Carolina tribunals in enforcing the support order even

though the law of North Carolina was contradictory. New Jersey’s law had



support continuing until the age of twenty twé (22), while North Carolina
ended child support at the age of eighteen (18).

In Robdauv. Com.,35 Va.App. 128,543 S.E.2d 602 (Va.App.,2001),
the court, relying on section 604 A of the Uniform Interstate Family Support
Act, determined that a New York child support law would be enforced for
child support even though the Virginia statute ended support at the age of
eighteen (18) and graduation from high school. The court observed generally
that if it were to rule that Virginia lacked jurisdiction to enforce the child
support order after the child reached the age of majority parents obligated to
pay support would be rewarded by moving to another state with a lqwer age
requirement fqr support. Through such forum shopping, a parent would be
able to control the duration of child support which would undermine the very
purpose of the Uniform Interstate Family Support Act.

See also an Alabama case dealing with Missouri in which Missouri’s
termination age isvtwenty one (21) while Alabama’s is nineteen (19), C.K.
v. JMS., 931 So.2d 724 (Ala.Civ.App.,2005). See also Holbrook v.
Cummings, 132 Md.App. 60, 750 A.2d 724 (Md.App.,2000).

See the Oregon case, Matter of Marriage of Cooney, 150 Or.App.

323, 946 P.2d 305 (Or.App.,1997), in which the Oregon court determined



that it lacked authority to modify any aspect of a child support order from
Nevada as Nevada’s law allows child support to terminate at age eighteen
(18) and not twenty one (21) as authorized under Oregon law.

The original Nebraska child support order was superceded just like
any order that was modified at a later time.! Attached as Exhibit “A” is
Idaho Code Section 7-1053 which correspondences to RCW 26.21A.550.
With this Idaho code section is the official comment to the Uniform Interstate
Family Support Act dealing with modification of child support from another
state. The official comment specifically notes,

“The initial controlling order may be modified and replaced

by a new controlling order in accordance with the terms of

sections 609-615 [sections 7-1051 to 7-1057], but the

duration of child support obligations remain constant, even
though virtually every other aspect of the original order may

be changed.”

The official comment also condemns the attempt by some courts to

“subvert” the policy of limiting the duration of child support to the law of the

1

RCW 26.21A.565 Notice to issuing tribunal of modification.

Within thirty days after issuance of a modified child support order, the party
obtaining the modification shall file a certified copy of the order with the issuing tribunal that
had continuing, exclusive jurisdiction over the earlier order, and in each tribunal in which the
party knows the earlier order has been registered. A party who obtains the order and fails to
file a certified copy is subject to appropriate sanctions by a tribunal in which the issue of
failure to file arises. The failure to file does not affect the validity or enforceability of the
modified order of the new tribunal having continuing, exclusive jurisdiction.
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initial state by indicating that a new time frame could be entered because
completion of the original duration didn’t inhibit the imposition of a new
obligation. See the Uniform Interstate Family Support Act 2001 Section 611
official commentary.

The Respondent seems to fail to understand how statutory
construction works. All the provisions of RCW 26.21A.550 must be read
together. A party can’t simply take the parts that she likes and disregard the
parts that aren’t helpful. In this case, as noted above, the statute is specific

that the law of the state from which the initial controlling order came from,

governs the duration of the child support obligation. The Court has to look
at the plain language of the statute. The clear definition of “initial controlling
order” would apply to the Nebraska Order. Washington is never going to be
the™ initial controlling order” state. The fact that Washington becomes the
_ state with continuing exclusive jurisdiction is not really relevant to the issue
of when child support ends. Washington could lose that continuing exclusive
jurisdiction if mother and child move to Texas or Connecticut or Wherevér
it might be. Washington would no longer have the needed contacts for

continuing exclusive jurisdiction,



"~ One Would have to wonder what Mr. Broyles would argue if the
mother had moved to a state like Idaho which ends child support at the age
of 18 or until the child graduates from high school. Would Mr. Broyles say
that Idaho becomes the exclusive continuing jurisdiction thus reducing child
support from age 19, as required in Nebraska, to age 18?7 The Court will
need to ask Respondent’s counsel why, in his argument, he doesn’t address
the words “the initial controlling order governs the duration of the obligation
of support”. Which is language directly from subsection 4 of the statute in
question. The Respondent’s attorney should also explain why he didn’t
address the official comments that are contrary to Respondent’s position.

2.
Respoﬁse to Respondent’s Argument Regarding RCW 26.19.090

In this case, the Respondent twists the facts and ignores the case law
and actual holdings ofthe case law cited in her brief. Respondent cites to the
recent case, In re the parentage of Goude v. Lieser, 152 Wash. 748,219 P.3d
717 (Ct. App. Div. 111 2009). In that particular case, the trial court set $590
per month for Kara’s post-secondary educational support by considering the
basic child support obligations set in the economic table of the child support

schedule, educational costs and Kara’s estimated contributions to her college



expenses. In that case, Kara Goude was born February 9, 1990, and her
mother and father had not had a relationship since Kara’s birth. Kara resided
with her mother, A child support order was entered eight years later ordering
the father to pay $593 per month for his child support. In December 2007,
Ms. Goude sought modification for post-secondary education. In Goude, the
adult. child was going to continue to live with mother and attend a local
college.

In Mr. Almgren’s case, the adult child is not going to be living with
mother but living in a facility called “The Grove” which is a private living
establishment which is described by the exhibits in this record. RCW
26.19.090 requires that the child is, in fact, dependent and is relying upon the
. parents for the reasonable necessities of life. There is nothing on this record
that indicates the child was relying on Mr. Almgren for the reasonable
necessities of life.

The legislature used the word parents in the statute not “parent” or
other relative. The court has to analyze the statute based on the language
used by the legislature. Mr. Almgren provided very little of Amanda’s

support.



Also, inthis particular circumstance, the expectation of the parties for
the children when they were together is also different from the Goude case.
There is nothing on this recc;rd that indicates that both parties assume some
financial support would be provided to Amanda for opllege, which is
different than the Goude case.

There is evidence that Amanda chose to abandon her relationship with

her father. There is the testimony from Mr. Almgren regarding the lack of
contact Amanda had with him. There is also the comments that were made
at the end of the court proceeding in which Amanda, who was not a party to
the case, specifically asked Judge Acey, on her own, what would happen if
her father dicin’t pay. Judge Acey indicated he could be found in contempt
of court. How many children are going to abandon theif relationship with
their father and ask what punishment that parent is going to receive if he
doesn’t pay and then expect that parent to provide support to an adult child?

This behavior of an adult child flies in the face of what is reasonable or fair
minded.

If Amanda’s parents were still living together, as the statute notes and
which is the analysis the Goude court used, would that support a child
support order in Almgren? The answer would be no. In the case at bar, both
parents are unemployed. In most circumstances, unemployed barents would

8



say “Honey, you probably can’t go to school right now.” or “Honey, you can’t
go to school at Eastern Washington University because we can’t afford the
cost of tuition and living expenses. You can just Stay here, live with us and
go to the local community college which also provide nursing programs.”

In the Goude case, there was no unemployed parents and there wasn’t
the “worst recession since The Great Depression”. The Goude case is not a
helpful case for the Respondent.

In Amanda Almgren’s situation, she is also got acar, a cell phone and
a computer which are all things unemployed parents might not be able to
provide. Also, the fa(;tors from the statute regarding the standard of living
and current and future resources seem to bé something that this court should
focus on. There is no case law thét supports the Respondent’s position that
two unemployed parents should be required to pay for the luxury of “The

Grove” and going to school away from home. This court should focus on the

“what if” the parents had stayed together and were in the current
circumstance. The Respondent’s counsel argues,

“What counsel for Mr. Almgren fails to recognize is that both
parties are unemployed. Neither party is certain they will
become employed in the near future. Despite counsel’s
assertions, Mr. Almgren is arguably in a preferable position
to Ms. 'Schneider as he has been granted unemployment and
will be at least guaranteed that income until he can find



another job. Ms. Schneider isn’t even certain of that.”
(Emphasis original).

Brief at pp. 13-14.

First of all, Ms. Schneider has two college degrees and if you believe
the advertising on the television, someone v&ho has a college degree is going
to have a much better ability to find a job and a higher paying job. In
éddition; the testimony at the time of the trial was that Ms. Schneider was
employed locally in Asotin and just had to provide additional information for
the benefit of the analysis of her unemployment. One would have to bet that
Ms. Schneider’s unemployment would be more substantial than Mr.
Almgren’s based on her past income.

3.

Reduction of Child Support for the Parties’ Minor Child

In this particular case, the Respéndent prepared the order of child
support that noted the deviation from the guidelines. The order noted,

“The Court is aware that both parents have currently lost

their jobs, however, there is more than enough higher levels

of education and technical education that they should both be

readily re-employable. The court has chosen to use 2008-

2009 actual to the date of termination as imputed income for

both parties.”

CP, p. 326.

10



The trial court didn’t make his own specific written findings, he
simply had Judge Henry sign off on the document that was presented to him,
as Judge Acey was on vacation. The trial J ﬁdge didn’t make his own specific
findings, he just adopted what Mr. Broyles had prepared.

Respondent indicates in her brief, “Income will be imputed to a parent
‘who is voluntarily unemployed or underemployed.” Briefat p.16. There is
no evidence of either parent being voluntarily unemployed or underemployed.
The case cited to by the Respondent, State v. ex rel. Stout v. Stout, 89
Wn.App. 118, 948 P.2d 851 (Ct. App. Div. 1 1997) is instruoﬁve. The Stout
court determined fhat a parent’s child support obligation shall not reduce his
net income below the need standards established by DSHS. The Stout court
also noted that consideration of the ﬁqinimum need standard is mandatory in
~all child suinport calculations and that a trial court has the discretion to
deviate from the need standard for the reasons stated in RCW 26.19.075.

The Stout court went on to note that the trial court may deviate from |
the standard calculation after consideration of special needs of the children.
There is no evidence presented in 4lmgren regarding spe‘cial needs. Post-
secondary educational support is not a special neebd. The Stout court also
noted that absent some special need, the court could not justify forcing Mr.
Stout below the monthly minimum income level. The reason behind this had

11



to do with the legislature presumingly concluding a child’s basic needs when
it considered the “floor” below which and o'bligor’s income could not fall.
In Stout, the appellate court found that the trial court’s $15,000 annual
income estimate was inexplicable, especially where it found no basis on upon
which to impute the income. In Mr. Almgren’s case, the evidence was clear
that his income was substantially reduced because of the termination of his
employment and that he was going to make a little over $11,000 a year from
unemployment. The Almgren trial court inexplicably used an income

calculation based on the parties’ prior employment numbers. The trial court’s

reasoning in Almgren was that he assumed the parties would be able to get
back to work within six (6) months.
The Stout court went on to state,
“The Court exercises it’s discretion in an untenable and
manifestly unreasonable way when it essentially guesses atan
income amount. Here there was ample reliable evidence for
the court to set an accurate income estimate, but the court
ignored it.”
Atp. 125,
The Stout court went on to find that the trial court’s estimate of
Stout’s income was unreasonable and constituted an abuse of discretion. The
court reversed the trial court’s order and remanded for calculation of support

to conform to the evidence. Judge Acey provided no written findings why he

12



required Mr. Almgren to pay 85% of his gross income towards support of an
adult child and a minor child.

Respondent’s brief then goes into a discussion regarding RCW
26.19.065 but doesn’t state any fact or a case that supports her conclusionary
statements that mixes educational needs noted in RCW 26.19.065(1)(c) with
the provisions for post-secondary education. Respondent’s Brief at p. 17.
The educational needs noted in RCW 26.19.065(1)(c) are nbt the needs noted
for post-secondary education. The court will have to decide whether
Respondent’s counsel’s recitation of findings is }sufﬁcient to meet the
requirements of the statute. One wonders whether Judge Acey actually read
the pleadings prior to Judge Henry signing off on them.

Mr. Broyles argues, “The trial court specifically notes in it’s findings
- that while it is unfortunate that both parties are unemployed, the childreh are
still growing and have need of support.” Brief at p. 16. It is unclear to
counsel exactly what this means. Amanda Almgren is an adult, we could say
we’re all “still growing” no matter if we are eighteen (18) or a hundred and
five (105). Whether this is a basis to require an unemployed father to pay out
85% of his gross income is a horse of a different color altogether. Since the

trial Judge didn’t specifically note anything about deviating from the need

13



standard established by DSHS, it is hard to irﬁagine that this court should, on
appeal, find the trial court made a decision that was nothiﬁg more than an
abuse of discretion.
3.
Attorney’s Fees

Finally, the Respondent raises the issue "of attorney’s fees being
awarded to Ms. Schneider. First of all, the court knows that on appeal that
Mr. Almg.ren is unemployed and will make approximately $11,000 for the
twelve month period from June 2009 to June 2010. He is currently paying
out 85% of his gross unemployment income to Ms. Schneider and to Eastern
Washington University. In the Stout case cited by the Respondeﬁt, it
discusses the standard for attorney’s fees. The court stated,

“In determining whether to award such fees, this court

examines the arguable merit of the issues raised on appeal and

the financial resources of the parties. Stout has raised

meritorious issues on appeal. He has served and filed an

updated financial declaration as required by RAP18.1(c).”
Atp. 127.

At this point in time, the Respondent has not filed an updated

financial declaration. In addition, RCW 26.09.140 allows the court to order

one party to a marriage dissolution action to pay attorney’s fees and costs to

14



the other for enforcement or modification proceedings after entry of
judgment. The court also has to consider the financial resources of the.
parties. In the cases cited by the Respondent,v the appellate courts have
determined that, for the most part, no attorney’s fees would be awarded.

The court, in this case, may want to consider the frivolousness of the
Respondent’s position. The Respondent’s first brief did not discuss the
pertinent statute dealing with modification of a foreign judgment. The
current brief cites no case law or legal authority regarding the statutory
construction of RCW 26.21A.550. The Respondent failed to discuss the
official commentary fo the Uniform Interstate Family Support Act which
supports Mr. Almgren’s position regarding the age of nineteen (19) limiting
child support. Reépondent misstates the facts with regard to the issue of
deviation from child support. |

Respondent doesn’t address at all the issues of changing who was to
- receive the tax deduction benefits and ordering additional medical benefits
for the adult child. These points were not argued to the trial court but yet the
Respondent submitted an order to the trial court which modified medical
costs provisions and tax benefit deductions to the detriment of Mr. Almgren.

The court may want to sanction the Respondent for these frivolous actions.

15



Mr. Almgren has presented facts, argument, case law and statutory
construction that support his position on appeal. The Respondent has not
cited one case that supporté her position regarding thé interpretation of RCW
26.21A.550 and the fact that the superior court ignored the reality of the
financial condition of the father. The Respondent had the audacity to ask this
court for attbrney’s fees to be awarded against Mr. Almgren, which is beyond
the pale. Respondent should be sanctioned by this court.

D. CONCLUSION

Based on the law, statutory construction, case law and the facts, the
court must determine that the trial court abused it’s discretion with regard to
the award of support to the parties’ minor child and the parties’ adult child.
In -addition, thé court on a de novo review must determine that the
ihterpretation of the Uniform Interstate’ Family Support Act, RCW
26.21A.550 by the trial court was incorrect. The matfer niust be remanded
back to the trial court with instructions that the trial court take the
unemployment income of the parties and calculate a child support award for
the minor child alone.

The adult child should not be awarded any post-secondary educational

support at all based on the financial circumstance of Mr. Almgren or, in the

16



alternative, child support should just continue until Amanda turns nineteen
(19) and then it terminates based on law provided in the state of Nebraska.
The court should deny attorney’s fees to the Respondent and poteﬁtially
consider the frivolousness of the Respondent’s argument and briefing and
award attorney’s fees pursuant to RAP Rule 18.1 to Mr. Almgren'. Counsel
realizes that a request for attorney’s fees was not made in the opening brief,
however, counsel did ‘not expect Respondent to completely ignore the
pertinent statute and make frivolous argument in the brief. Counsel was
hoping for much more since Washington doesn’t seem vto have any case law
interpreting RCW 26.21A.550.
DATED this _lb_ day of April, 2010.

Respectfully submitted,

s/Charles M. Stroschein

Charles M. Stroschein
Attorney for Appellant
WSBA No.34711
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151 " UNIFORM INTERSTATE FAMILY SUPPORT ACT 741053

§-7-1062 by S 1ix2006; ch. 252, § B2 5 «Setion 63 of §.1242006; ch.: 252 prov1ded
The 2006 amendmentizby c_h‘- 252, .renums- th ¢-actt shoul take effect on a
bered this.section from§ T- 1049» updatedrthe . Ju Hy s

ﬁrstsectlon reference; and inserted: “7 ] )
7-1057.” i e

An order: reg15tered for purposes of modifi-* modIfy a chlld-support order of another tr1bu-
catiofimay be enforded inthe same: snanter as nal i Jimited by thespecific factiral précondi-:
‘an:ordért gmtered for; purposesJ of enforce-  tions ‘setforthin’ Sections 611y 613

[ powet of the‘ forpm: trlbunal to 1055; and7-1057]:

ply, lexcep_’ .as, gthert
trlbunal_ of: thls state

s, procedures, & et apply tovthe‘modlﬁcetmn of
sued by a tr1bunal'of thls statexand the orde may be enforced and

) on 7-1057 , ). ]l
"any aspect of a ch11d pport order that may not
'de‘r the law of the ssumg ‘State, eliding the duration‘of the
WO, (2) or,more tribunalg have iggued child support
d samme child; heorderthat controls and: must
741011, Idaho Code, establ" hes the aspects of
re _onmodlﬁable e :
d1fy a child support order the law of the state
inéd to Have d the initial ontrolling order governs the
] 'e" Obhgatfor_'ri. £ support. The obligor’s fulfillment of the duty. of
support estabhshed by that order precludes 1mp051t10n of a further obhga—
' tby a trlbunal of thls state, - 7’ _
) On. th ,1ssuance ‘of an orde_ by a trlbunal of thlS state modlfymg a
child- support order-issued- imr- another state; the tribunal of- this state
becomes the’ trlbunal having contmumg, exclusive Jur1sdlct10n [I C., §°17-
s[added by 1994, ch. 207, § 2, p. 639; am. an redesig.: 1997 ch. 198
§ 29 556y am:: .and redesig. 2006, ch. 252,% 53;D. 764} ¢

) oth
‘of this: state may not mod
be modlﬁed 1




7-1053 SPECIAL PROCEEDINGS

Compiler’s Notes. Former § 7-1053, en-
acted by Laws 1997, ch, 198, § 32, was redes-
ignated as § 7-1056, pursuant to S.L. 2006,
ch. 252, § 56, -

The 2006 amendment, by ch. 252, renum-
bered this section from § 7-1050 and rewrote

v

152

the section to the extent that a detailed com-
parison is impracticable. )

" Section 63 of S.L. 2006, ch. 252 provided
that the act should take effect on and after
July 1, 2007.

OFFICIAL COMMENT

Under the procedure established by
RURESA, after a-support order was regis-
tered for the purpose of enforcement it was
treated as if it had originally been issued by
the registering tribunal, Most States inter-
preted these registration provisions as also
authorizing prospective “modification” of the
registered order. However, except in circum-
stances in which hoth States had the same
version of RURESA and the formalities were
scrupulously followed, the registering tribu-
nal did not have the legal authority to replace
the original order with its own order. In short,
most often the purported modification in es-
sence established a new obligation, In sum, by
its very terms RURESA contemplated, or
even encouraged, the existence of multiple
support orders, none of which were directly
related to any of the others, Although the
issuing tribunal under RURESA retained a
version of continuing, exclusive Jjurisdiction to
modify its own order, that. power was not
exclusive. The typical scenario of those days
was that an obligee would seek assistance
from a local court, which would determine a
duty of support existed and forward a certifi-
cate and order and petition to a responding
court. The subsequent proceeding in the re-
sponding State would bring the obligor before
the court. The obligor typically sought modi-
fication of the support obligation (which al-
most always was not heing paid) in a forum
which presented him with the “hometown
advantage.” Thus arose the common practice
of the issuance of a new, lower child-support
order.

Under UIFSA, as long as the issuing State
has continuing, exclusive jurisdiction over its
child-support order, see Section 2056(a) [§ 7-
1009(1)], supra, a registering sister State is
precluded from modifying that order, Without
doubt, this is the most significant departure
from the multiple-order system established
by the prior Uniform Act, However, if the
issuing State no longer has a sufficient inter-
est in the modification of its order under the
factual circumstances described in Section
205(b) [§ 7-1009(2)], supra, and restated in
this section, after registration the responding
State may assume the power to modify the
controlling order,

Registration is subdivided into distinet cat-
egories: registration for enforcement, for mod-
ification, or both, UIFSA is based on recogniz-

ing the truism that when an out-of-state
support order is registered, the rights and
duties of the parties affected have been pre-
viously litigated. Because the obligor already
has had a day before an appropriate tribunal,
an enforcement remedy may be summarily
invoked. On the other hand, modification of
an existing order presupposes a change in the
rights or duties of the parties. The require-
ments for modification of a child-support or-
der are much more explicit under UIFSA,
which allows a tribunal to modify an existing
child-support order of another State only if
certain quite limited conditions are met,
First, the tribunal must have all the prereq-
uisites for the exercise of pérsonal jurisdiction
required for rendition of an original support
order. Second, one of the restricted fact situ-
ations deseribed in Subsection (a) [(1)] must
be present. This section, which is 4 counter-
part to Section 206(a) [§ 7-1009(1)], estab-
lishes the conditions under Which the con-
tinuing, exclusive Jjurisdiction of the issuing
tribunal is released, '

Under Subsection (a)(1) [(1)(@)), before a
tribunal in a new forum may modify the
controlling order three specific criteria must
be satisfied. First, the individual parties af-
fected by the controlling order and the child
must no longer reside in the issuing State,
Second, the party seeking modification must
register the order in a new forum, almost
invariably the State of residence of the other
party. A colloquial (but easily understood)
description of this requirement is that the
modification movant must “play an away
game on the other party’s home field.” This
rule applies to either obligor or obligee, de-
pending on which of those parties seeks to
modify. Proof of the fact that neither individ-
ual party nor the child continues to reside in
the issuing State may be made directly in the
registering State; no purpose would be served
by requiring the petitioner to return to the
original issuing State for a document to con-
firm the fact that none of the relevant persons
still lives there. Third, the forum must have
personal jurisdiction over the parties. This is
supplied by the movant submitting to the
personal jurisdiction of the forum by seeking
affirmative relief, almost always coupled with
the fact that the respondent resides in the
forum, On rare occasion, the personal juris-
diction over the respondent may be supplied
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by other:factors; see-Section: 201 :
.and thecomment. thereto;-supra.
. “The.policies. underlying the ¢ha
by Subsection (a)(L).I(1(a)] contemplate that
the issuing State no'longer has:an:interest in
exercising its continuing,:exclusive jurisdic-
tionsto-modify:its: order: hig restriction.at-
tempts to athiéve a roughsustice betwéen the
parties in the maj ority of:icases by’preventing
a litigant from choosing;to seek rnodification

in: a.Jocal tribunal-tosthe. marked disadvan-

tage -of: thé. other .party. . Forexample;-an

obligor.visiting the. children-at:the residence
of the -obligee cannot-be validly. servi ith
citation accompanied-by & motion; tor mtodify
the support:order. Evén thoughrsuch:personal
sérvice of :the obligor n-the: obligee’sshome

State is consistent with the. jurisdictional regr
uisites -of Buirnkam 0. :Superior;Court;. 495
U.S: 604 (1990), thé motion to modify-does not
fulfill the requirement of being brought:by.“a
[petitioner} whois;a nohfésident of thisiState
. TIn.shortythe:cbligee is required.to regis-
terthe existing order and seek-modification: of
that order in.a State that has: personal: juris-
diction over the obligor other thaiithe State of
the obligee’s residence: Again, almost; invari-
ably this will be the Stateof: residg"_rl'cfe-'of the

obligee seeking:tomodify. or+inodify.and en-
force. the existing ‘ordet;in the:Stateof rési-
dence; of the obligor w ‘not,-be"§ukject td-a
cross-motion:to modify custody. or-visitation
merely because theissuing State has-lost its
continuing;: -exclusive- jurisdiction ‘ever the
suppoxrt order. The same is true of the obligor,
who. also is- requifed:to make a-uiotion to
modify support-in.aState other:than!that of
his or her residence. Yet anothetr-benefit. is
supplied by the procedure mandated in this
séction. Thé-nost typical case is a motion to
increase child support:- by the . obligee, - the
enforcement:of which wultimately. will: prima-
rily, if not exclusively, take place in:the obli-
gor's State.of residence:Modification and en-
forcement :-in .the:’ samie forum - promotes
éfficiency. . N
Several..arguiéfits . sustain the jurisdic-
tional-choice:made by UIESA. First, “jurisdic-
tioniiby ambush? will-be. avoided. That. is,
personal- service: on either :the: custodial or
noncistodial: party found within -the. state
borders will not yield jurisdiction-to modify.
Thus, a parent seeking, to- exercise rights of
visitation,- delivering-or ‘picKing:up the child
for: such visitation; or engaging-in unrelatéd
business activity in the -State; swill-not be
involuntarily subjeéted- to protracted- litiga-
tion -in -an -inconvenient:-forum.::The ‘tule
avoids the possible.chilling-effect on the:exer-
cise of parental contact-with the child that the
possibility of such-litigation might have. Sec-
ond, almost -all:disputes’ about: whether: the
tribunal has jurisdiction will be-eliminated;
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submission:by:the: petitioner to the State: of
residence~of :the-respondent . alleviates .this
§ fally,bécause:there.is.an .
existing order-ttie primaty:fotus will;shift: to
enforcements. thereby curtailing:to: a degree
unnecesgary; titrdesconsuing modifi¢ation ef-
forts:sThe -array::ofs enforicement- proceduies
ayailable administratively-to support enforce-
ment dgencies-may be: invoked withotit:resort
t0.actionhy-atributial; which had constituted
a bottlenieck under-RURESA dnd; URESA»::: .
There are two exceptions:ato'u;the:;wriﬂe of

Subsettion:(a)(1) [(B)(&)] - requiritig: the-peti-

tionerfto. be & fciiresident:.of th
whichr modification: jis :soiight. First, sunder
Subsections (@)@ (1M thehparties::mdy
agree-that: a, ‘pariticular'.foi*ﬁm—-:may%‘f‘seivé to
modify.the order:sSecond;:Section: 613 [§:7-
1064]yinfra;dpplies if:all parties have left-the
original issuing:State :and how reside.in the
sait ey oforurh v8tate.: Subsection::(a)(2)
[(1)(K ;which authorizes the partiésito terti-
nate the-continuing; .exclasive jirisdiction: of

1H& issuing: Statesby agreerhent, is ‘based.on

several implicit -aggumptions: First, the sub-

-gection applies even if:the igsuing: tribunal

has'-,_co'ntinuing’,-texclusi‘x{é‘jﬁr-isdi‘ction.because

bly.th » ~ one:of the:parties.opthie child Continties to
obligor:’ Similarly;: fairhess reqiiifes 4hat.an

reside inithat State: Subsection: (a)(2) (1))
alsoisiapplicable if the.ifidividual partiesiand
thechildino longer reside inthe issuing State,
but agree to'submit.theimodification fssuetoa
tribunial in the petitioner’s State of:residence,
Algo implicit in-a shift of; risdiction over the
child-support-order.is -that: the ‘agreed-upon
tribunal must-have:subject matter- jurisdic-

. tion and personial jurigdiction oveér ab least
“onerof the parties..or therchild, and that the

other party submits, to-the personal jurisdic-
tion:of that forum.In; short; UIFPSA does net -
cofitemplate that absent pa ié§ can agree-to
confer; jurisdiction g1’ a tiiburial “without a
nexus:-to the:parties or the ‘child: But if the
othér party dgrees, either ‘thée obliger:or: the
obligee may seek asSertion of jutisdiction to
modifyby-a tribunial-of thie State of residence
ofreither. party. « .0 tarrsan i G S
“IThe requirements of Subsection (a) [(1))-are
denitristrated to the,tribunal being asked to
assiume continuing; excliisive jurisdiction. No
action. to transfer, ‘surrender;. or sotherwise
participate is “fequired or-anticipated by the
original order-issuing tribunal: The: Act' doés
not grant discretion to refuse to yield jurisdic-
tion tothe issuing tribunal; nox dges it exténd
discretion to refizse’to accept jurisdiction to
theasstiming tribunal when-the. statutory
requisitesare met;- Howevet, there ds'a dis-
tinction between the processes:involved under
Subsections (2)(D). 1)@ and (a)(2) RIEB[()IN
Once the requiremeénts.of (a)(1)-[@)a)l or
Section: 618 [§17-1055]: have -been. ‘met:for
agsumption of jurisdiction,. the-assuming ju-
risdiction acts on:the modification .and :then
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notifies the tribunal whose order has been is founded on different consideration. UIFSA
replaced by the order of the assuming tribu- has its focus on the personal jurisdiction nec-
nal, see Section 614 [§ 7-1056], infra. In con- essary to bind the obligor to payment of a
trast, for a tribunal of another State to as- child-support order. UCCJEA places its focus
sume modification jurisdiction under on the factual circumstances of the child,
Subsection (a)(2) (10N it is necessary that primarily the “home State” of the child; per-
the individual parties first agree inarecordto sonal jurisdiction over a parent in order to
submit modification of child support to that bind that parent to the custody decree is not
tribunal and file their agreement with the required. An example of the disparate conse-
issuing tribunal. Thereafter, they may then —gquences of this difference is the. fact that a
proceed to petition the assuming tribunal to return to the decree State does “not reestab-
take jurisdiction. lish” ‘continuing jurisdiction under the cus-
Modification of child support under Subsec-  tody jurisdiction Act, see comment to
tions (a)(1) [(1)a)] and (a)(2) (L)L) is distinct UCCJEA Section 202. But, under UIFSA sim-
from custody modification under the federal ilar facts permit the issuing State to exercise
Parental Kidnapping Prevention Act, 42 continuing, exclusive jurisdiction to modify
U.S.C. Section 17384, which provides that its child-support order if at the time the
the court of continuing, exclusive jurisdiction proceeding is fled the issuing State “s the
may “decline jurisdiction.” Similar provisions residence” of one of the individual parties or
are found in the UCCJA, Section 14. In those the child, see Section 205(a) [§ 7-1009(1)1,
statutes, the methodology for the declination  supra.
of jurisdiction is not spelled out, but rather is Subsection (b) [(2)] states that when the
- od modification jurisdiction

left to the discretion of possibly competing forum has assume
courts for case-by-case determination. The because the issuing State has lost continuing,

privilege of declining jurisdiction, thereby cre- exclusive jurisdiction, the proceedings will
ating the potential for a vacuum, is not au- generally follow local law with regard to mod-
thorized under UIFSA, see Rosen v. Lantis, ification of child-support orders.

938 P.2d 729, 734 (N.M: App. 1997). Once a The 2001 amendment to Subsection (c) [(3)]
controlling initial child-support order is es- and the addition of Subsection (d) [(4)] are
tablished under UIFSA, at all times thereaf- designed to eliminate scattered attempts to
ter there is an existing order in effect to be subvert a significant policy decision made
enforced. Even if the issuing tribunal no when UIFSA was first promulgated. Prior to
longer has continuing, exclusive jurisdiction, 1993, American case law was thoroughly in
its order remains fully enforceable until a  chaos regarding modification of the duration
tribunal with modification jurisdiction issues of a child-support obligation when an obligor
a new order in conformance with this article or obligee moved from one State to another

8§ 7-1043 to 7-1067). with different ages regarding the duration of

The degree to which the new standards of the child-support obligation. In those circur-

one tribunal with continuing, exclusive juris- stances, whether the obligation ended, ex-
diction has been accepted is illustrated by tended, or was curtailed was left almost to
comparing UIFSA to the UNIFORM CHILD chance. In a RURESA proceeding, on the
CUSTODY JURISDICTION ACT, Sections 12 obligee’s motion some States would increase
— 14, and UNIFORM CHILD CUSTODY the duration of the support obligation when
JURISDICTION AND ENFORCEMENTACT  the obligor resided in a State with a higher
Sections 201 — 202. The UCCJA provides age for the child support obligation. Other
general principles for the judicial determina-  States decreased the obligor’s duration of.
tion of an appropriate fact gituation for sub- child support when the obligor countered with
sequent modification of an existing custody 2 motion that the new RURESA support order
order by another court. In contrast, UIFSA  should reflect a shorter duration of the obli-
establishes a set of “bright line” rules which gation in accordance with local Jaw. Multiple
must be met before a tribunal may modify an durations of the support obligation, as well as
existing child-support order, The intent is to multiple support amounts, were both major
eliminate multiple support orders to the max-  problem areas addressed by UIFSA.
imum extent possible consistent with the From its original promulgation UIFSA de-
principle of continuing, exclusive jurisdiction termined that the duration of child-support
that pervades the Act. The UCCJEA borrows obligation should be figed by the controlling
heavily, but not jdentically, from UIFSA. Both  order, see Robdau v. Commonwealth, Virginia
UIFSA and UCCJEA seek a world in which  Dept. Social Serv., 543 S.E.2d 602 (Va. App.
there is but one-order-at-a-time for child sup-  2001). If the language was insufficiently spe-
port and custody and visitation. Both have cific before the 2001, the amendments should
similar restrictions on the ability of a tribunal make this decision absolutely clear. The orig-
to modify the existing order. The major differ- inal time frame for support is not modifiable
ence between the two acts results from the unless the law of the issuing State provides
fact that the basic jurisdictional nexus ofeach for modification of its duration. Some courts
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have sought to subvert this policy by bolding.
thag.completion of the-.obligation tostpport a
- child through age-18 established by the now-
completed controlling order does notpréclude
the imposition of a new: obligation. thereifter
to support the.child through: age 21.or even to
age. 23 if the child is enrolled in higher edu-
cation. Subsection (d) [(4)] is designed toelim-
inate these aftempts to create multiple, albeit
successive, support. obligations. Consistent

With -this principle, if & domestis’ violende », “HT %2

protective, order :has been _entered.-wi
child-support provision that;has a duration
less than the general ehild support law of the’
Stafe that issies: thé contiolling”order) the:

law: of that State determines the maximum.: =1

duration, In sum, absent tribunal error the
first child-support order issued under UIFSA
will invariably be the initial controll
The initid;goxﬁrdllingE:o‘rdgz,r.m_ayb ifie
and replaced by a new controllingorder in
accordance with the terms of Sections 609 W
615:[8§ 7-1051.t0-7-1057], buf the duration of .
the child-support  obligation, remains. cons.

1054 Rateghition of order modificd in another state.
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. bé requiived to speculaté'aboiit the effect of the
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stant; even-thoughvirtually every- other. as:
pect of the original obder may. be changed.
This is algoths standard in situations involv-
ing miultiple valid -child-support-orders:=—‘a
problem that will progressively decrease over
time as RURESA multiple ofdexs expire or-a
détermination -of thé:initial ‘colitrollinig-order

is made under Séetion 2077 [§-7:101], suprd.
Once a controlling order is identifiéd under

‘Relettered iibk&c on'(8) 15 s
HHipon trlodification the'niew! order becornes the

- ¢ one_-order; to; be; recognized by::all UIFSA

ind. g tribunal acquires con.
g, exélusiveé jurisdiction. Good practice
mandates that the tribunal should explicitly
state.in.its order thatiit is assuming respon-
sibility for the controlling child-support order.

Neithetthe part; er tribunals shotld

-action taken by: thé: tribunal under.this: sec-

Lo iy ol ol
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child support order issued by a tribunal of this state is modified by a
tribunal of .another state which assymed- jurisdiction pursuant fo the
uniférm-ihtérstate family support-act, a triburial 6f this stater: & .

aceruing :
) My provide approps
oceurred befors the effectiv

’fe' rélief- “for 'Viélgtfcjﬁs ' of»’
ate of the ‘modification; and.

(3)-Shall recognize the modifying order of the other "s‘ﬁlété,’«-'i'fpon i'egis‘t/fé;

tion, for thé purpose of enforcement.

[LC., § 7-1046; as added’by 1994, ¢h.

907, § 2, p. 639; am. and redesig. 1997, ch. 198, § 30, p. 556; am. and

redesig. 2006, ch. 252; § 54, p. 764.]

Compiler’s Notes, Former, § 7:1054, en- .

and redesignated as §: 7-1054 by Laws 1997,
ch. 198, § 33, was redesignated as § 7-1058,
pursuant to S.L. 2006, ch. 2562, § 868. .. .
The.2006 amendment, by ch: 252, renum-
bered this section from § 7-1051; in the intro-
ductory paragraph; substituted “the uniform
interstate. family support act” for ‘this chap-
ter or a law substantially similar. to. this

acted as § 7-1047 by Laws 1994, ch. 207, § 2

i

A'kby aspect of UTFSA is the defererice to
thé éontrolling child-support order of'8 sister
State démanded from a tribunal of the forum
State. This applies not just to’the original
order, but also to a’ modified child-support

1

order issued’

_ by g second Stdte under the
standards establishéd by Sections 611,613,
and 615 [§§ 7-1053, 7-1055, and 7-1057]. For

OFFICIAL COMMENT

chapter and, upon request, except as:other-
wise provided in this chapter”; deleted : TIer
subsection , (2), which .read: “Enforce  only
nonmodifiable aspects of that order” and re-
designated the following subsections accord-
ingly; in present subsection:(2), added “May”;
and in present.subsection (3), added “Shall.’
- Section 63, of S:Li 2006, ch, 252 provided
that the act.should take effect on and after
July 1, 2007.. _ .

]

the Act to function properly, the original issu~
ihg State must recognize and accept the mod-
ified order as controlling and must regard its
prior order as prospectively inoperative. Be-
caiise the UTFSA system is based on an inter-
locking séries of state’laws, it is fundamental
that a modifying tribunal of oné State lacks
the authority to direct the original issuing




