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A. STATUS OF PETITIONER

Hoyt William Crace (hereinafter “Crace”) challenges his Pierce
County convictions for Attempted Assault in the Second Degree (along
with a “deadly weapon” allegation), Criminal Trespass, and Malicious
Mischief in the Second Degree (03-1-03797-6). Crace is currently serving
a life without parole sentence as a result of a subsequent persistent offender
finding.
B. FACTS

Procedural History

In 2003, Crace was charged with Assault in the Second Degree,
Criminal Trespass in the First Degree, and Malicious Mischief. On May
14, 2004, a jury returned guilty verdicts as to the later two counts and a
guilty verdict of “attempted” second-degree assault. On May 28, 2004,
after defense counsel “stipulated” to Crace’s criminal history, the trial court
found that he was a “persistent offender” and sentenced Crace to “life
without parole” on the attempted assault conviction. Crace’s Judgment and

Sentence is attached as Appendix A.'

! Crace was sentenced a year earlier on a count of criminal trespass (King County Case No. 02-1-
0084-4) to a term that was supposed to conclude with “(f)inal 3 months of sentence to be served in
inpatient treatment.” Unfortunately, Crace was not transferred to treatment, but instead remained
in custody. See Appendix B. '



Crace appealed. On June 28, 2005, this Court affirmed Crace’s
conviction and sentence. Opinion attached as Appendix C. Crace’s motion
for discretionary review was denied by the Washington Supreme Court on
June 5, 2007. See Appendix D. This Court then issued its mandate on June
19, 2007. Appendix E.

This is Crace’s first collateral attack on this judgment. Crace has a
separate on-going PRP attacking a separate judgment (Pierce County No.
91-1-01574-2). This Court has not assigned a number to that case as of this
writing.

Facts at Trial

On direct appeal, this Court summarized the facts as follows:

On August 17, 2003, at 2:25 a.m., Pierce County Sheriff's Deputy
Hardesty received a call from dispatch directing him to a possible
burglary in progress at a residence in a mobile home park. As
Hardesty got out of his car, a man approached him and stated that an
unknown male burst into his neighbor's home and then fled. The
man said that the subject ran about two blocks away to the north and
that he was armed with a sword.

At that moment, Hardesty, who had a flashlight in his hand, saw a
male approximately two blocks away jumping up and down in the
middle of the street, yelling and screaming at the top of his lungs.
The suspect was later identified as Crace.

Hardesty could see a long, chrome-like object in Crace's hand.
When Crace made eye contact with Hardesty, he began running at
full speed toward the officer. As Crace ran, he yelled, ‘They are
after me, someone help me.” 2 Report of Proceedings (RP) at 83.

As Crace drew closer, Hardesty saw a sword in his hand. Hardesty
drew his weapon and directed Crace to drop the sword. Crace kept



running at Hardesty, and Hardesty kept repeating his command to
drop the sword. Finally, Crace dropped the sword when he was
approximately 50 feet away from the officer but continued running
at Hardesty. The officer repeatedly commanded him to get on the
ground, and Crace complied when he was approximately five to
seven feet from the officer. Hardesty handcuffed Crace and placed
him in the back of his patrol vehicle.

Once Hardesty secured Crace, he heard a female screaming from
the residence identified by dispatch. There, he found an hysterical
Rita Whitten. Whitten told Hardesty that as her baby slept in the
bedroom and she watched television in the living room, Crace,
whom she had never seen before, burst through the front door,
screaming about being pursued. After rifling Whitten's kitchen
cabinets and drawers, Crace ran out of her home.

As Hardesty spoke with Whitten, he heard screams from the
parking lot. He ran out and saw Crace kicking wildly in the back of
the patrol car; Crace broke out the left rear window. After securing
Crace in four point restraints, Hardesty advised him of his
constitutional rights.

Crace stated that earlier in the evening, he had been assaulted by
four or five ‘guys' and that he ran from them in fear. Based on his
experience, Hardesty suspected that drugs affected Crace and he
inquired about Crace's substance use. Crace told Hardesty that he
had ingested a lot of cocaine earlier in the day.

At trial, Crace acknowledged that he had a substance abuse problem.
He stated that he was repairing a friend's trailer located in the same
mobile home park as Whitten's trailer. On the day of the incident,
another resident of the trailer park offered Crace approximately one
gram of cocaine. Crace testified that, between 10:00 a.m. and 2:00
p.m., he voluntarily consumed eight to ten alcoholic coolers, a gram
of cocaine, two prescription pain medications, Dilaudid, and a
quarter piece of heroin.

Crace testified that he felt very relaxed and fell asleep while

watching a video. When he awoke, it was dark. Crace heard and saw
things, grew terrified, and became convinced that he was going to be
murdered. He ran screaming from the trailer, trying to find the home



of two elderly women who lived nearby. Instead, he entered
Whitten's trailer by mistake. Crace testified that he told Whitten
about his fears but when Whitten kept screaming, he quickly left. He
went outside and found the elderly women's trailer but he did not
stay there because he still thought that someone was trying to
murder him.

Crace returned to his trailer, took the sword off the wall, and ran
down the street screaming for help. When he saw Hardesty's
flashlight beam, he ran toward the light, sword in hand. When Crace
realized that an officer held the flashlight, he remained too
frightened to drop the sword or stop.

Eventually, he dropped the sword but he did not obey the direction
to lie down on the ground because he was scared and still too far
away. He did not resist being handcuffed and placed in the patrol
car. When his fears of being murdered persisted, he kicked out the
window in the hopes that someone would return to the vehicle to
help him.

Hardesty testified that he received training regarding the '21 foot
rule,’ the distance at which someone armed with a knife can reach an
officer to inflict injury before an officer can draw his gun. 2 RP at
77. Hardesty stated that he feared for his safety as Crace ran toward
him and was prepared to shoot him even after he dropped the sword.
The deputy indicated that he would have shot him if Crace had come
a couple of steps closer. The deputy demonstrated for the jury how
Crace held the sword and how he ran toward him. The jury also saw
a demonstration of the distance at which Crace dropped the sword
and got on the ground.

Dr. Vincent Gollogly, a psychologist, testified for the defense. He
said that Crace's voluntary intoxication led to a delusional state.
Gollogly also concluded that Crace could not realize the nature of
his actions due to drug ingestion. Gollogly explained that, in his
opinion, Crace could not accurately appraise the situation, although
he could still engage in goal-directed behavior. Gollogly believed
that Crace panicked and thought unclearly at the time of the
offense.



Dr. Steven Marquez, a forensic psychologist at Western State
Hospital who evaluated Crace for the State, diagnosed him with an
antisocial personality disorder. He found Crace manipulative,
offering exaggerated psychiatric symptoms inconsistent with any
known pattern or syndrome. Crace told Marquez that five people
wanted to harm him on the night of the incident. Marquez saw
considerable goal-directed activity in Crace's actions and opined that
he could form intent.

The Court instructed the jury that, in addition to the original charged
of second-degree assault, it could also consider the lesser offense of
attempted second-degree assault. See Appendix F. Defense counsel did
not seek a lesser included instruction of unlawful display of a weapon. See
Appendix G. After deliberations, the jury left the second-degree assault
verdict form blank, but convicted of the lesser “attempt.” Appendix G.

Crace has included the transcript of his trial and sentencing as
Appendix H.

C. ARGUMENT
1. CRACE WAS DENIED HIS SIXTH AMENDMENT RIGHT TO
EFFECTIVE ASSISTANCE OF COUNSEL BASED ON TRIAL
COUNSEL’S FAILURE TO REQUEST A LESSER INCLUDED

INSTRUCTION FOR UNLAWFUL DISPLAY OF A WEAPON

Introduction

Crace was charged by Information with intentionally assaulting
another with a deadly weapon. At trial, Crace claimed that he was unable
to form the requisite intent. The State offered and the trial court gave a
lesser included instruction of “attempted” assault. Despite the fact that

offering a lesser of unlawful display of a weapon would have been



consistent with his defense and would have, if accepted by the jury, reduced
Crace’s sentence from “life” to one year (unlike the “attempted” lesser
which resulted in no reduction in Crace’s sentence), defense counsel did not
seek such an instruction. Caselaw provides that such a failure constitutes
deficient performance. The fact that Crace’s jury convicted only of the
lesser of attempted assault establishes the requisite prejudice. Thus,
defense counsel’s failure to request an instruction on unlawful display of a
weapon constitutes ineffective assistance of counsel.

Unlawful Display of a Weapon Is a Lesser Included Offense

Legally speaking, it is clear that unlawful display of a weapon is a
lesser included offense of a second degree assault charged under the
“assaults with a deadly weapon” prong. RCW 9.41.270 provides that “(i)t
shall be unlawful for any person to carry, exhibit, display, or draw any
firearm, dagger, sword, knife or other cutting or stabbing instrument, club,
or any other weapon apparently capable of producing bodily harm, in a
manner, under circumstances, and at a time and place that either manifests
an intent to intimidate another or that warrants alarm for the safety of other
persons.” To establish that an offense is a lesser included offense each
element of the lesser offense must be a necessary element of the offense
charged and the evidence in the case must support an inference that the
lesser crime was committed. State v. Berlin, 133 Wn.2d 541, 548, 947 P.2d

700 (1997). Thus, as a matter of law, unlawful display of a weapon is a



lesser included offense of assault in the second degree. Compare RCW
9.41.270(1); RCW 9A.36.021.

Next, this Court must determine whether unlawful display of a
weapon qualifies as a lesser included offense under the facts of this case.
When determining if the evidence at trial was sufficient to support the
giving of an instruction, the appellate court views the supporting evidence
in the light most favorable to the party that requested (or, as here, should
have requested) the instruction. See State v. Cole, 74 Wn.App. 571, 579,
874 P.2d 878, review denied, 125 Wn.2d 1012, 889 P.2d 499 (1994),
overruled on other grounds by Seeley v. State, 132 Wn.2d 776, 940 P.2d
604 (1997).

That test is also easily satisfied. There is no dispute that Crace
displayed a weapon. Further, the evidence is clear that his display of the
sword “warranted alarm for the safety of others.” Further, the evidence
regarding Crace’s intent to assault was contested, as both the transcript and
the jury’s rejection of the original assault charge both prove. Thus, the
facts supported the giving of this lesser.

Trial Counsel’s Failure to Request the Instruction was Ineffective

Because this issue is raised in the context of an ineffectiveness
claim, Crace must show both deficient performance and prejudice. The
Court of Appeals’ decision in State v. Ward, 125 Wn.App. 243, 104 P.3d

670 (2004), which held that trial counsel was ineffective for failing to



request a lesser instruction of unlawful display of a weapon in an second-
degree assault case, is completely on point.

In that case, Ward was charged with two counts of second degree
assault after allegedly pointing a gun at two men attempting to repossess his
car. Ward testified he believed the men were trying to steal his car and that
one of them came toward him with a crowbar. Both Ward and his girlfriend
testified that Ward did not point his gun at the men, but rather told them he
had a gun and opened his jacket to show it to them. Trial counsel did not
request a lesser of unlawful imprisonment. On appeal, Ward argued his
trial counsel was ineffective for failing to request a jury instruction on the
lesser included offense of unlawful display of a weapon.

In response, the State contended that counsel's failure to request the
instruction was legitimate trial strategy, an "all or nothing" choice to force
the jury to acquit on the greater charge and prevent conviction (by
compromise or otherwise) on the lesser. This Court disagreed, reversing
Ward’s conviction without an evidentiary hearing based on several
indisputable facts.

To begin, the Ward Court relied heavily on the United States
Supreme Court's reasoning in Keeble v. United States, which bears
repeating here:

It is no answer to petitioner's demand for a jury instruction on

a lesser offense to argue that a defendant may be better off
without such an instruction. True, if the prosecution has not



established beyond a reasonable doubt every element of the

offense charged, and if no lesser offense instruction is offered, the

jury must, as a theoretical matter, return a verdict of acquittal. But a

defendant is entitled to a lesser offense instruction ... precisely

because he should not be exposed to the substantial risk that the
jury's practice will diverge from theory. Where one of the elements
of the offense charged remains in doubt, but the defendant is plainly
guilty of some offense, the jury is likely to resolve its doubts in favor
of conviction.

412 U.S. 205, 212-13, 93 S.Ct. 1993, 36 L.Ed.2d 844 (1973).

Next, the Ward Court compared the penalty attached to a conviction
as charged with the penalty resulting from a conviction on the lesser
offense. The Court in Ward concluded that the significant gap between the
two penalties was a salient factor in determining that counsel’s failure was
unreasonable. 125 Wn.App. at 249 (“First, the potential jeopardy for Ward
was considerable. He faced 89 months in prison for the two assaults,
including the mandatory firearm enhancements. Unlawful display of a
weapon, by contrast, is a gross misdemeanor carrying a maximum penalty
of one year in jail and revocation of a concealed weapons permit.”).

Crace’s case involves a much more significant difference between
the respective penalties: life in prison versus a one year maximum. Further,
the equation was not changed by the Court’s decision to give the State’s
requested “attempted assault” instruction. The jury’s conviction on that
crime still resulted in a life sentence. Aside from a death penalty case, the

“risk vs. benefit” equation here was as stark as it ever gets in the law.

Thus, this factor strongly supports an ineffectiveness finding.



The second fact that this Court pointed to in Ward was that Ward's
defenses were the same on both the greater and lesser offenses. In other
words, offering the lesser would not have compromised or undercut trial
strategy. This Court noted in Ward:

His theory at trial was lawful defense of self and property. These are

complete defenses to both second degree assault and unlawful

display of a weapon. RCW 9.41.270(3)(c). 4n instruction on the
lesser included offense was therefore at little or no cost to Ward. 1f
the jury had believed Ward acted lawfully, he would have been
acquitted of both the greater and lesser offenses. If the jury did not
believe Ward acted lawfully, but doubted whether he pointed his
gun, he would have been convicted only of the misdemeanor.

125 Wn. App. at 249-50 (emphasis added).

Like Ward, offering an unlawful display instruction in this case also
would not have impeded Crace’s “diminished capacity” or “intoxication”
defenses. Crace could have defended in the same manner, admitting either
expressly or implicitly that Crace’s display of the sword caused alarm,
even if Crace did not possess or could not form the intent to assault.

The third factor leading to reversal in Ward was the conclusion that
complete acquittal was not assured. The Ward court noted: “Finally, self-
defense as an all or nothing approach was very risky in these
circumstances, because it relied for its success chiefly on the credibility of
the accused.” 125 Wn. App. at 250 (emphasis added).

It is well known that mental defenses are usually unsuccessful. See

Fradella, Henry, From Insanity to Dimished Capacity: Mental Illness and

10



Criminal Excuse in the Post-Clark Era, 18 U. Fla. J.L. Pub. Policy 7
(2007). However, this Court does not need to look to empirical research to
determine whether the strength of the defense in this case. Instead, this
Court can look either compare closing arguments or the testimony of the
experts to find proof that, while Crace’s mental defense was viable,
acquittal was far from assured. In fact, in the defense case is the most
compelling proof that acquittal was not assured. Both Crace and his expert
(Dr. Gollogly) testified that Crace picked up the sword and ran with it in
an alarming manner in order to prevent a perceived attack, i.e., as a means
of protection. RP 155. In other words, the defense witnesses admitted to
some level of intention, even if it was not intent to assault real people. In
addition, Dr. Gollogly testified that, generally speaking, when Crace is
intoxicated he is likely to act in a manner “physically intimidating to
others,” even if he did not have the intent to assault. RP 182.
Interestingly, Dr. Marquez (the State’s expert) seized on the defense
testimony that Crace was overcome by delusions and testified that this
testimony did not support a finding of diminished capacity, but was more
akin to insanity. RP 227.

In sum, while Crace’s defense was viable and both experts agreed
that Crace was not responding to reality, it was hardly a clear case of
diminished capacity. Just as importantly, all of the testimony at trial

supported the conclusion that Crace’s actions were alarming to others. In
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sum, Crace’s actions most resemble the crime of unlawful display of a
weapon. Thus, presenting that crime as a lesser would have increased
Crace’s chance of acquittal or a hung jury on the assault charges.

This is precisely why the Court in Ward found ineffectiveness:
“Given the developments at trial, and the starkly different potential
penalties, it was objectively unreasonable to rely on such a strategy.”
Ward, 125 Wn. App. at 250. That succinct statement applies with equal, if
not more, force to this case.

There is an additional parallel between Ward and the instant case.
In Ward, the Court of Appeals looked to the trial court’s imposition of an
exceptional sentence as proof that there was a reasonable probability of a
different outcome if the lesser included instruction had been requested by
counsel. Here, there is stronger proof of a reasonable probability that
Crace’s jury would have returned a verdict of unlawful display of a
weapon, if offered that option: the jury rejected the original second-degree
assault charge. Thus, his jury must have found that Crace did not intend to
physically assault or create fear of bodily injury, i.e., the relevant mental
states for assault in the second degree. Instead, the jury’s rejection of that
charge provides the clearest proof of a reasonable probability of a different
outcome (less than a 50% chance that one juror would have voted not to

convict of attempted assault, but would have voted for unlawful display.)
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This Court Should Reverse Outright or Remand to the Trial Court

It would be hard to find a case more on point than Ward is to this

case. The final parallel between the two cases should be in the outcome.

The Court of Appeals reversed Ward’s conviction. It should also reverse

Crace’s conviction.

To the extent that any of the facts are contested, Crace respectfully

seeks an evidentiary hearing.

2.

REQUIRING CRACE TO DRESS IN ORANGE JAIL SANDALS
VIOLATED HIS FIFTH AND FOURTEENTH AMENDMENT DUE
PROCESS RIGHTS BY REVERSING THE PRESUMPTION OF
INNOCENCE WHERE AT LEAST ONE JUROR ADMITTED SHE
SAW HIM WEARING THE SANDALS, WHERE SHE KNEW
THOSE SANDALS WERE JAIL ISSUED, AND WHERE THERE WAS
NO COMPELLING STATE INTEREST IN REQUIRING CRACE TO
WEAR THE JAIL SANDALS, RATHER THAN CIVILIAN SHOES.
TRIAL COUNSEL’S FAILURE TO OBJECT DENIED CRACE HIS
SIXTH AMENDMENT RIGHT TO EFFECTIVE ASSISTANCE OF
COUNSEL.

CRACE WAS DENIED HIS SIXTH AMENDMENT RIGHT TO A
FAIR AND IMPARTIAL JURY WHERE A DELIBERATING JUROR
SAW CRACE SHACKLED ON HIS WAY TO COURT, BUT DID
NOT DISCLOSE THIS FACT DURING VOIR DIRE, WHERE
THERE IS A REASONABLE PROBABILITY THAT IT
CONTRIBUTED TO HER VERDICT.

Introduction

Although different legal claims, both of the two above-listed claims

arise out of the same set of facts. Hence, they are grouped together.
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One of Crace’s jurors (identified here as “Juror 6””) saw Crace in
shackles prior to jury selection, a fact she first revealed after trial in an
November 2005 article she wrote for the Puyallup Herald. See Declaration
of Juror and attachments included as Appendix I. The juror recognized
Crace in the courtroom as the prisoner she had seen earlier in shackles
being escorted by jail officers because she noticed in court that he was
wearing the same orange, jail-issued sandals. In her article, she notes that
Crace was “(0)bviously, an accused prisoner in street clothes, sans real
shoes...” She later described Crace as “Mr. Sandal Foot.” Although Crace
was not shackled in the courtroom, he was shackled on his way to court and
was required to wear the orange sandals provided by the jail in court. See
Declaration of Crace attached as Appendix J.

However, Juror 6 did not reveal this prior encounter when asked if
she knew Crace or had heard “anything about this particular case.” Voir
Dire RP 6. She also did not reveal it during a short voir dire exchange
regarding the presumption of innocence. Voir Dire RP 53. In her
declaration attached to this petition, Juror 6 called it a “personal decision,”
not to reveal this information. Later, as recounted in her newspaper article,
Juror 6 noted her “instincts” led her to believe during deliberations that
Crace was a possible third strike candidate. Juror 6 states that she did not
discuss this possibility with anyone else on the jury.

Jail Clothes

14



It is clear that a court cannot, without violating the Due Process
Clause, compel an accused to wear identifiable prison clothing during his
trial. Estelle v. Williams, 425 U.S. 501, 96 S.Ct. 1691, 48 L.Ed.2d 126
(1976). This is because the practice furthers no essential state interest, and
“the constant reminder of the accused’s condition implicit in such
distinctive, identifiable attire may affect a juror's judgment” and impair the
presumption of innocence, which is “a basic component of a fair trial

under our system of criminal justice.” Id. at 503, 504-05 (emphasis added).

Like the cases where jurors observe a defendant in shackles in the
courtroom, the Due Process clause is violated when a defendant is forced
to wear jail clothes because it injects irrelevant and prejudicial facts into
consideration. See Deck v. Missouri, 544 U.S. 622, 630, 125 S.Ct. 2007
(2005); Illinois v. Allen, 397 U.S. at 344 (“Visible shackling undermines
the presumption of innocence and the related fairness of the factfinding
process.”); Rhoden v. Rowland, 172 F.3d 633, 636 (9th Cir.1999)
(“[S]hackling, like prison clothes, is an indication of the need to separate a
defendant from the community at large, creating an inherent danger that
the jury may form the impression that the defendant is dangerous or

untrustworthy.”).

Here, Crace was not completely dressed in jail garb. He was

permitted to wear civilian clothes in court, except for his sandals. Further,
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at least one juror clearly recognized these sandals not as Crace’s choice of

footwear, but as issued by the jail.

There was no conceivable reason for trial counsel to fail to object.
Thus, if this issue cannot be reviewed as a manifest error, Crace asserts
that he was denied his Sixth Amendment right to effective assistance of
counsel. See In re Restraint of Elmore, 162 Wn.2d 236, 172 P.3d 335
(2007) (finding deficient performance based on trial counsel’s failure to

object to appearance of capital defendant before jurors in shackles).

Thus, the question is whether Crace was prejudiced by the juror’s
view of the sandals (or by counsel’s failure to object). However, before
examining the prejudice on that issue, Crace discusses the issue of juror

bias since the prejudice analysis for both issues dovetails.
Juror’s Lack of Complete Candor

The Sixth Amendment guarantees a criminal defendant a fair trial
by a panel of impartial, indifferent jurors. See Irvin v. Dowd, 366 U.S. 717,
722 (1961). Where a juror deliberately conceals information during voir
dire, a new trial is mandated where the juror failed to honestly answer a
material question and where a correct response would have provided a
valid basis for a challenge for cause. McDonough Power Equipment v.
Greenwood, 464 U.S. 548, 555-56, 104 S.Ct. 845, 78 L.Ed.2d 663 (1984).

“A fair trial in a fair tribunal is a basic requirement of due process.” Id.

16



The jury must be “capable and willing to decide the case solely on the
evidence before it.” Smith v. Phillips, 455 U.S. 209, 217 (1982). Ifeven a
single juror is unduly biased or prejudiced, the defendant is denied his
constitutional right to an impartial jury. Morgan v. lllinois, 504 U.S. 719,

729 (1992); Tinsley v. Borg, 895 F.2d 520, 523-24 (9th Cir. 1990).

As the Supreme Court recognized in McDonough, " [v]oir dire
examination serves to protect that right by exposing possible biases, both
known and unknown, on the part of potential jurors." Id. at 554. Actual
bias against a defendant on a juror's part is sufficient to taint an entire trial.
See United States v. Allsup, 566 F.2d 68, 71 (9th Cir. 1977). Indeed, “[t]he
presence of a biased juror cannot be harmless; the error requires a new trial
without a showing of actual prejudice.” United States v. Gonzalez, 214

F.3d 1109, 1111 (9th Cir. 2000).

There are two types of bias: actual and implied. Actual bias arises
from the juror’s prior experiences. Implied bias arises from a juror’s
failure to answer questions truthfully during the voir dire process.
Whether a juror is dishonest is a question of fact. Dyer v. Calderon, 151
F.3d 970, 973 (9th Cir. 1998) (en banc). Either type of bias may support a
challenge for cause. Gonzalez, 214 F.3d at 1111. Crace asserts that both

types of bias are present.
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Focusing for the moment on implied bias, courts may presume bias
based on the circumstances. Dyer, 151 F.3d at 982 (“[t]he individual who
lies in order to improve his chances of serving has too much of a stake in
the matter to be considered indifferent.”). See also McDonough, 464 U.S.
at 556-57 (Blackmun, Stevens, and O'Connor, JJ., concurring) (accepting
that “in exceptional circumstances, that the facts are such that bias is to be
inferred”); id. at 558 (Brennan and Marshall, JJ., concurring in the
judgment) (agreeing that “[t]he bias of a prospective juror may be actual or
implied; that is, it may be bias in fact or bias conclusively presumed as [a]
matter of law”) (alterations in original, quotations omitted); United States
v. Burr, 25 F.Cas. 49, 50 (D.Va. 1807) (“He may declare that
notwithstanding these prejudices he is determined to listen to the evidence,
and be governed by it; but the law will not trust him.”). Nevertheless, it is
an open question whether dishonesty is required before implied bias may

be found. Fields v. Woodford, 309 F.3d 1095, 1105 (9™ Cir. 2002).

To illustrate with caselaw: In Dyer, the juror on voir dire in a
murder prosecution answered "no" to queries about whether she or any of
her relatives had ever been the victim of any type of crime, and whether she
or any of her relatives had ever been accused of any offense other than
traffic cases. 151 F.3d at 972. The truth was that the juror's brother had
been shot and Killed six years earlier, and her husband was in jail. /d. at

972-73. The 9™ Circuit concluded that the juror plainly lied, and that her

18



lies gave rise to an inference that she chose to conceal important facts in
order to serve as a juror and pass judgment on Dyer's sentence. Id. at 982;
see also Greenv. White, 232 F.3d 671, 676 (9™ Cir. 2000) (presuming bias
when the jury foreperson in a murder trial lied about his own prior felony
conviction on a written jury questionnaire and in voir dire because the
“pattern of lies, inappropriate behavior, and attempts to cover up his
behavior introduced ‘destructive uncertainties’ into the fact-finding

process.” (quoting Dyer, 151 F.3d at 983)).
The Dyer court further explained:

A juror ... who lies materially and repeatedly in response to
legitimate inquiries about her background introduces destructive
uncertainties into the process.... [A] perjured juror is unfit to

serve even in the absence of ... vindictive bias. If a juror treats with
contempt the court's admonition to answer voir dire questions
truthfully, she can be expected to treat her responsibilities as a juror-
to listen to the evidence, not to consider extrinsic facts, to follow the
judge's instructions-with equal scorn. Moreover, a juror who tells
major lies creates a serious conundrum for the fact-finding process.
How can someone who herself does not comply with the duty to tell
the truth stand in judgment of other people's veracity? Having
committed perjury, she may believe that the witnesses also feel no
obligation to tell the truth and decide the case based on her
prejudices rather than the testimony.

Id. at 983.

In sum, courts have implied bias in those situations where the
relationship between a prospective juror and some aspect of the litigation
makes it unlikely that the average person could remain impartial in his

deliberations under the circumstances, or where repeated lies in voir dire
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imply that the juror concealed material facts in order to secure a spot on
the particular jury. Dyer, 151 F.3d at 982. The standard is “essentially an
objective one,” under which a juror may be presumed biased even though
the juror himself believes or states that he can be impartial. Dyer, 151 F.3d

at 982.

Most importantly for purposes of this case, reviewing courts have
focused on whether prospective jurors are fully forthcoming, not whether
an answer to a question (or a failure to answer a proposed question) is
technically correct. According to Williams v. Taylor, 529 U.S. 420 (2000),
an evidentiary hearing to determine partiality is required where even a
single response to a voir dire query was not forthcoming or was factually
misleading. In Williams, a habeas petitioner claimed he was entitled to an
evidentiary hearing regarding juror bias because a juror failed to respond
to the following question posed during voir dire: “Are any of you related
to the following people who may be called as witnesses?” The juror's ex-
husband was among the witnesses named. The government insisted that
the juror was honest because the questions were phrased in the present
tense. But a unanimous Supreme Court rejected this argument, stating that
“[e]ven if the juror had been correct in her technical or literal interpretation
of the question relating to [her ex-husband], her silence ... could suggest to

the finder of fact an unwillingness to be forthcoming ...” Id. The Court
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held that the petitioner was entitled to an evidentiary hearing on whether

the juror was biased. Id. at 442.

In this case, the juror failed to reveal that she had observed Crace,
in shackles and escorted by jail officers only minutes earlier, when she was
asked questions designed to elicit whether prospective jurors had any prior
knowledge about this case which might affect their impartiality. This
Court can alternately view that failure either as indicative of an interest in
securing a spot on the jury or as concealing a fact (observing Crace in
shackles) that the law recognizes is highly prejudicial.

Crace now turns to his joint prejudice analysis.

Prejudice

First impressions are prone to remain, and here the juror’s first
impression of Crace—a prisoner in shackles—was extremely prejudicial.
See United States v. Reed, 376 F.2d 226, 229 (7™ Cir. 1967) (“Mug shot”
improperly introduced at start of trial made “the difference between the
trial of a man presumptively innocent of any criminal wrongdoing and the
trial of a known convict,” and colored the remainder of the trial.).
However, because she did not reveal the fact that she saw Crace shackled,
wearing jail sandals, and escorted to court by jail officers, Crace was
unable to either challenge her for cause or seek a curative instruction, in an

attempt to reduce the prejudice. Instead, because neither the Court nor the
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parties knew what the juror had seen, there was no perceived need for
either further questioning or a curative instruction.

The lack of notice of the need to further inquire or to issue a
curative instruction was exceptionally prejudicial to Crace given the issues
in his trial. First, Crace was charged with a violent crime, increasing the
risk that “the shackles essentially branded him as having a violent nature.”
Rhoden, 172 F.3d at 637. Conversely, the sight of Crace in shackles
served to undermine his defense. Moreover, the evidence against Crace
was not overwhelming, a fact reflected in the jury's verdict on the
“attempt” lesser. Because the case was close, an otherwise marginal bias
created by the shackles may have played a significant role in the jury's
decision. Id.

Moreover, the Supreme Court has recognized that “little stock need
be placed in jurors' claims” that they will not be prejudiced. Holbrook v.
Flynn, 475 U.S. 560, 570, 106 S.Ct. 1340, 89 L.Ed.2d 525 (1986). Where,
as with visible shackling, a practice may be inherently prejudicial, jurors
will not necessarily be fully conscious of the effect it will have on their
attitude toward the accused. This will be especially true when jurors are
questioned at the very beginning of proceedings.... [T]herefore, the
question must be not whether jurors actually articulated a consciousness of
some prejudicial effect, but rather whether an unacceptable risk is

presented of impermissible factors coming into play. /d. (quotation marks
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omitted). The analysis thus must focus on whether the risk was there, not
whether the jurors could recognize the risk.

In this case, the risk was present and was apparently realized. To
illustrate, the juror noted that she had an instinct that Crace was facing a
third strike. That instinct clearly could have been the result of her earlier
observation of Crace in shackles—an image that she was reminded of when

she saw Crace’s jail issued shoes each day in court.

In sum, these two issues, considered in concert, demonstrate that
Crace’s right to a fair jury, a fair trial, or both was injured by the juror’s
observations of Crace, both in and out of court, as well as her failure to
disclose this information to Crace’s judge.

Once again, if these facts are disputed, this Court should order an
evidentiary hearing. Otherwise, Crace has made showings of constitutional

crror.

D. CONCLUSION

Based on the above, this Court should call for a response from the
State. If the State disputes any of the extra-record facts contained in this
petition with competent evidence, then this Court should either remand this
case to the trial court for a determination on the merits or for a reference
hearing. If the State does not dispute any of the new facts, then this Court

should grant Crace’s petition and remand for a new trial.
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DATED this 23" day of May, 2008.

Respectfully SubsAitied:

Law Offices of Ellis, Holmes
& Witchley, PLLC

705 Second Ave., Ste. 401
Seattle, WA 98104

(206) 262-0300 (ph)

(206) 262-0335 (fax)

24



EIVEI
DECE!Y ED

0CT -8 2008

| CLERK OF COUKT GF APPEALS DNV |
CERTIFICATE OF SERVICE STATE OF WASHINGTON

I, Jeff Ellis, certify that on October 2, 2008, I served the party listed below
with a copy of the attached corrected Motion to Permit Amended Opening Brief,
Amended Opening Brief, and Reply in Support of PRP by placing a copy in the
mail, postage pre-paid, addressed to:

Kathleen Proctor

Deputy Prosecuting Attorney
Pierce County Prosecuting Attorney
930 Tacoma Ave. S, Rm. 946
Tacoma, WA 98402-2171

10[2f 0% Seq'(ﬂg\/\/A

Date and Place




~ APPENDIX A ~
JUDGMENT AND SENTENCE

ndad

Al




rrrs
!
i
|
P
MILL !
Frrrv
SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT
g STATE OF WASHINGTON, |
' Plaintiff, | -CAUSE NO. 03-1-03797-¢
: S ¢ | » .
| v JUDGMENT AND SENTENCE {JS)
|Ltite o , | *** COUNTS &I ONL = iy 9 2 9004
| TPrr 7 | HOYT WILLIAM CRACE | 1) Prison MAY 28 200
g 13 Defendant. | [ }Jail One Yeur or Less
| - | [ 1 Fifit-Tire Offender
|| S 1memsn | 1ss0za
h DOB: 02-28-1963 {[]DoOsA
. . . 1 { 1 Breaking The Cycle
1 BEARDNG
16 HEARING
L 11 A gentencing hearing washeld and the defendant, the defendants lawyer and the deputy prosecuting
LELL
Frup 1. FINDINGS
19 | Therebeingnorcismn why judgment shodld ot be pronounoed, the coirrt FINDS:
2l 21  CURRENT OFFENSE(S): The defendant was found guilly ca 05-14-2004
2 L by[ Iplea [xjjury-verdict] ]bench trial of:
2 I COUNT | CRIME RCW ENHANCEMENT | DATEOF INCIDENT NO.
1 TYPE* CRIME
BY [T ATTEMPTED ASSAULTIN | 9A.28,020, | DEADLY 08-17-2003 | 032290185 PCSD
- THE SECOND DEGREE 9A. 36 021 WEAPON (D)
et 24| [T | MALICIOUS MISCHIEFIN | 9A 48080 | -NONE. 08-17-2003 | 032250185 PCSD
2 THE SECOND DEGREE
* (F) Firearm, (D) Other deadly weapons, (V) VUCSBA in a protected zone, (VH) Veh. Hom, See RCW 46.61.520,
26 (3P) Juv enile present.
27 || escharged inthe Amended Information
! 28 [X] A speciai verdict/finding for use of deadly weapon cther than a firearm was returned on Count(s) I,
' RCW 9.94A.602, .510. :
Office of Prosecuting Attorney
' et 6. Connty.City Buil
e JUDGMENT AND SENTENCE (J5) Tacome, Wasbagion 9682217
: (Feloy) (6/19/2003) Pege 1of 4 0 L/ 9 l/ [./ g 0’1 Telephone: (253) 798-7400
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22 CRIMINAL HISTORY (RCW 9.94A 525)

03-1:03797-6

[ ] Currens offenses encampassing the eaie criminal conduct-and eounting a8 one-erime-in determining
the offender score are (RCW-9.94A.589);

[f]CMurarﬂmtahvkﬁamﬁamduﬂhrdﬁﬁmhtcmnnnwﬂbﬂwuuﬂincﬂmﬂakeﬂmci&n&ruurt
are (Jist offense and cause number):

CRIME DATEOF { SENTENCING DATEOF |AexJ [TYPE
| SENTENCE | COURT . CRIME | ADULT |-OF

3 ~ | (County & State) | V| cRIME
1 | BURG2 funcertain] Piepce WA 8781 . |aA NV
2 |ROB1* _| 6-2-88 { Pierce, WA S4-88Y A v
3 | ROB 1¥ 6-2-88 | Pierce, WA 5-4-88) ' v
4 | ROBZ* | 7-3-91 [ Pierce, WA 5491 A v
5 | BURG2 | 1-10-94 __| Pierce WA 5491 ANV
16 | BURG2 11-6-95 Pierce, WA 10-7:95 A 1NV
7| psp2 ] 11695 Picroe, WA, 10-7:95 A 1NV
8 | BURG 2 , 5-13:99 Pierce, WA 3-5-99 A WY

{9 | ATT ELUDE 2-2548 [ King, WA -1-02 [A NV

#=Most Serioyis Offerise (YMLS,0.9), ROW 954A. 030028,

[ ] The court finds that the following prior convictions-are one offense Eor purposes of determining the
offender socore (RCW 9.944.525):

23 SENTENCING DATA:

COUNT |:OFFENDER | SERJONSNESS |  STANDARD RANGE PLUS | TOTALSTANDARD | mMax
NO. | SCORE LBYEL 1 ‘G@otincluding mhancementd | ENHANCEMENTS . RANGE k4
| : | Gotludng enbmcomensy | TERM

‘ { Lifewithout Possibilty | Life

1  Thid | Third { Lifewithias Poskibilty | 24-swenthe®)
| M30. | M30. of Early Release MONTHS | of Early Release

9 I 12229 -0 1 22-29 Months I3 Years

24 [ ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exigt which Justify an
exceptional sentence{ ] above{ ]below the gandard range for Count(s) - Findings of fact and
conclusicns of law are attached in Appendix 24. The FProsecuting Attorney { ]did [ ] did not recommend
a similar sentence,

25 . LEGMLIWNANCIAL<IBLR3AIKM!SIheﬁwgncndnﬂupaaa&yhccdkdmﬁchydvﬂn«nna
subject to applicable exemptions set forth in Title 6, RCW. Chapter 379, Section 22, Laws of 2003.

{ ] The following extraordinary circumstances exist that muke restitution inappropriate (RCW 9.944.753):

[ ] The following extracrdinary circumstances exigt that make payment of nonmandatory legal financial
obligations inappropriate:

0ﬁudhuquAmnq
- by Buildi
JUDGMENT AND SENTENCE (J5) Rt Aty SO

Felony) (6/19/2003) Page 2 of i Tetephoae: (253) 798-7400
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i . . e
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| 26 Forwiole n - ded-segtencing-agreements-or
[ 3 ,pieaag‘emcms ane;[ ] mdled [x:j asfoilows. No agn«neds.
‘ 4 L JUDGMENT
’ 5 | 31  Thedeferdint isGUILTY of the Courts and Charges listed in Paragraph 2, 1.
| b2k g I 32 [] ThecourtDISMISSESCounts [ ]'The defendantis found NOT GUILTY of Counts
T
| 7.
| ¥ | tr1sorpEreD:
! 9 41 Drfendant strall pay o the Clerk of thils Court: (ierce County Clesk, 930 Tacoma Ave #110, Tacoma WA 92400
i 10 || Jssscopr
i 1 | FoeRa $ 343 32 Resintionts: _PIERCE COUNTY
' Restitutionto:
f ir"r'; 12 (Numc and Address--address: maybemtlﬂxcld mdprovnded emﬁdentxallytomq‘lcsOEt" ice).
' 3 PV $___ 50000 Crime Victim assessment
~ i v $____100.00 DNA Datsbage Fee
! u PUB $___H00.00Court-Appointed Attorney Fees and Defensé Costs
5| F&c $____ 140. 0OCririna] Filing Fee
I FCH 3 Fine
# 17 OTHER LEGAL FINANCIAL OBLIGATIONS (mecify below)
I LLil e & OtherCostsfor;
| rery $ OtherCosts for:
19 51893 32 roraL
20 [X] All payments shall bemade in acoardance with the policies of the clerk, commencing immediately,
21 unless the court specifically sets Forth the rate herein: Not lessthan § per month
. commencing . - RCW 9.94.760. If the court doesnot set the rate herein, the
v 2 defendant shall report to the clerk’s ot’t‘ice within 24 hours of the entry of the judgment and sentence to
, set up a payment plan.
| 23| 42  RESTITUTION
i Lliv 94 []Tl'wnbovetotaldoesnotincludcullredihztimwlﬁdzmaybcsctbylwa'de'ofthecm An agreed
e restitution order may be entered. RCW 9.94A 753, A restitution hearing:
25 [ ] shall be set by the prosecutar.,
" [ ] is scheduled for
[ ] defendant waives eny right to be present at any restitution hearing (defendant’ s initials):
% ) RESTITUTION. Order Attached
28
Office of Prosecuting Attorney
LLlbd JUDGMENT AND SENTENCE (; Tacoma, w-mn::u 98“4%24!71
R R @el w) (a] 9’2(”3) Pas e 3 d- Teltplpou: (253) 798-7400
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13

14

24

25

26

28

43  COSTS OF INCARCERATION
1 11In sdditiono.cther costs imposed herein, the court finds that the defendant has or is likely to have the
meansiopay the costs of incarceration, and the defendant is ordered to pay such costs st the statubory.
rate. RCW 10,01.160.

44 COLLECTION COSTS

The defendent shall pay the costs of services to collect unpaid legal financial obligetionsper contract or
statute RCW 36.18.190, 9.94A 780 and 19.16,500.

45  INTEREST
The financis) cbligations impased in this judgment shall bear interest from the date of the judgment util
payimient in full, ut the rate applicable to civil judgments. RCW 10.82.090

46  COSTS ONAPPEAL
Anaward of costs on appesl aguinit the defndant may beadded tothetotal legal financial -obligations
RCW. 1073,

47 {1HIVTESTING

‘The Health Departrnent or designee shall test and counse! the defendant for HIV a3 scon as possible and the

defendarit shall fully cocperate i the testing RCW 70.24. 340,
48  [¥X] DNA TESTING
‘The defendant shall have a blood/biological sample draws for purposes of DNA identification analysis and

the defendark shall fully opoperate in the teating. The appropriate agency, the county or DOC, shall be
responsible for obtaining the sample priorto the defendant’ srelease from confinement. RCW 43.43.754,
49  NOCONTACT

Thedefendant shall not have contadt with _(name, DOB) including, but not

limited to, personal, verbal, telephoniic, writien or cotad through a third party for years (nok to
-exceed themaximum statutory smtence).

[ 1 Domestic Viclence Protection Order or Antiharassment Order is Filed with this Judgment and Senience
410 OTHER:

411  BOND IS HEREBY EXONERATED

Office of Prosecuting Attorney

;ﬁﬂ-mreqnmﬂu
JUDGMENT AND SENTENCE =) Taconsa, Wash 98402-2171
(Felony) (6/19/2003) Paged of _ 9 Teiephose: (233 798.7400
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19

20

| 412 CONFINEMENT OVER ONE YEAR: PERSISTENT OFFENDER The defendant wos foundtobea

21

22

25

26

27

28

‘Persistent Offender.
)('rhe court. Finds Count 1 74 4 thost serious offense and that the defendant has been convicted on st least
 twoseparate:occasions of most serious affense Félonics, at Teast onie of which occurred before the
cortimisaion of the other mioet serious offense for which the defendart wag previously convicted,

{ ] The court fisds Coumt. — ___isacrimeligtedin REW 394&0?0(311)@)@@&,
rape in the first degree, rape:of 'a child in the first degree (when the offender wag sixteen years of age
o older whien thie offender committed the offerise), diild molestation in the First degres, rape in the
second degree, rape of a child in the second degree (whér: the offender wan eighteen years of ageor

older whaii e offender commiitted the offenise) o indecent libaties by forcible comipulsion; or any of
the following offenses with a finding of sexual metivation: firder in the firet degree, murder-inthe
assault. i the first degree, assuilt in the second degree, assaiilt of & child in the firit degree, o biirglary
in the first degree; or an attempt to commit any arime listed in ROW 9.24A. 030(31)(b)(1)), and thet the
defendant heis been conwicted on ot lesist one separate oceadion, whiether in this state or elsewhre, of a
crime listedin RCW 9.94A.030(31)(6)() er diy federal or out-of-sate-offensé cr of fense umdé pricr
Wishingtén law that is comparable to the cffenses listed in ROW 9.94A. 030(31)(b)(D.

‘Those prior convictions are included in the offender scoreus listed in Section 2.2 of this Judgrnent and

Sentence. RCW 9:84A,030, RCW 9.94A.

() CONFINEMENT. RCW 9:94A.589. Diefendani is sertenced tothe following term of tots]
confinenieit in the cuitody of the Departridif of Corrections:
Life without thepossibility of early release on Count 1
24 . maithscaCouit _III
enisiths on Courit

Actial number of months of total-confinement ordered is: Life without the possibility of early refpase.

(b) CONSECUTIVE/CONCURRENT ‘SENTENCES. RCWO.94A 580, All ooiints shall be servied
concurrently, except For the partion of those counts for which there jsa special finding of firearm or
other deadly weapon es set forth above at Section 2.3, and except for the following counts which shal
be served consecutively:

The sentence herein shail nm consecutively to ail felony sentences in other cause numnbers that were
imposed prior to the commission of the crime(s) being sentenced.

The sentence herein shell run concurrently with felony sentences in other cause numbers that were
imposed subsequent to the commission of the crime(s) being sentenced unless otherwise set forth here.
[ ] The sentence hercin shall run consecutively to the felony sentence in cause number(s)

The sentence herein shall run consecutively to all previcusly imposed misdemeanor sentences unless
otherwise sel. forth here:

Confinement shall commence immediately uniess otherwise set forth here:
413 OTHER: __ CREDIT For 285 DAS SERVED

Attorney
mnaﬂu Buildin,
JUDGMENT AND SENTENCE (. “Tucoma, Washlogtos 984622171
(Feloay) (6/19/2003) Page $ of Telephione: (253) 798-7400
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Aspecial ﬁndmglverdwghmbeen entered ag indicated 'ifi;;&éimlj:,me-,déﬁmdmrisr eerttencedtothe
followirig additional tenm:of totil confincrmernt in the cystody of the Department of Corractions:

2 §  monthsonCountNe I racnths on Count Mo

* e————

months on Count No moaths on Court N

o TonthsonCount No . . — . months on Count No

‘Seritence éihanceimerits in'Courts __shail run
[ Joonaurent [ |'conseaitiveto each cther
‘Serbenice. enhéncements in CountsI shall be served )
[x] flat tirhe [ ] aubject to eamied good time credit

V. NOTICES AND SIGNATURES

51 COLLATERALATTACK ON JUDGMENT. Aqy petition or metion for coildteral atiack on this
Judgment and Sentenvce, includingbut not Jimited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgmerit, motion to withdraw guilty ples, motion for new trial or motion to
‘arrest judgment, must be filed within one year of the final judgroent in this matter, ‘except as provided for in
‘RCW 10.73,100 ‘RCW '10,73.090. v

52 LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2080, the defendant shatl
ramainunder the court's jurisdiction and the supervision of the Department of Correctians for aperiod up to

107years from the date of sentenice or release fram confinement, whichever is longer, to assure payment of
4l legal financial cbligations unless the court extendsthe criminal judgment an additional 10 years Foran
‘offenge commiitted cin or after July 1, 2000, the.cum:ﬁmllgreum]uﬂhdid.im:aer the offender, for the
purposesf the offender s compliance with payment of the legal financlal obfigations, ntil the obligation is
‘coripletely satisfied, regerdless of the statutery meximum for the ofime. ROW 9.54A 760 and RCW
9.94A.505.

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. i g the court hag net-crdered an immediate notice
of payroll deductioniini Section 4.1, you are notified that thé Departroent of Corrections may ismye a notice
of payroll deduction without notice to you if you are mare than 30 dayspast due in monthly payments in an
amount equal to or greater than the amount payable for onemonth. RCW 9,94A.7602. Other income-
withholding action under RCW 9.94A may be taken without further notice. RCW 9.94A 7602,

54 CKHNHNALENFORCENHHWFAND(HVD&COLLEIﬂIONZﬁmyﬂdmknoﬂhhiﬁgmctaw
Sentence is punishable by up to 60 days of confinement per violation. Per section 2.5 of this document,
legal financial obligations are collectible by civil means. RCW 9.94A. 634.

5.5 FIREARMS. Youmuet immediately surrender any concealed pistol license and you may not own, use or
possess any firearm unless your right to do so isrestared by a court of record. (The court clerk shall
forward a copy of the defendant's driver's license, identicard, or comparable identification to the
Department of Licensing along with the date of conviction or commitment.) RCW 9,41.040, 9.41.047.

56 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44, 130, 10.01.200. NVA

Office of Prosecuting Attorney

ot Prosecutog A
JUDGMENT AND SENTENCE (JS) Tcoms, Weshiaglon s8082.2171

(Felony) (6/19/2003) Page 6 of 2 Telephone: (253) 798-7400
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"DONE in Open Court and in the presence of the defendant this date; 57, 28 /7.
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L ‘CERTIFICATE OF CLERK
LA CAUSE NUMBER of thie cage: 03-1-03797-6

I, KEVIN §TOCK Clerk of thia Court, cestify that the foregoing is 4 full, true and correct:topy of the Judgment and
5 ‘Seatence inthe above-entitled action now onrecord in this office.

6 WITNESS my hand and.seal of the said Superior Court affixed thisdate:

Clerk of said Coumty and Stete, by: . Depity Clerk
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IDENTIFICATION OF DEFENDANT

SIDNo. 12197351 Diite of Birth  02+28-1963

(If no SID take fingerprint ¢ard for State Patrol)

FBINo UNKNOWN ‘Local IDNo, UNKNOWN

B ,;_,,,;Ajﬁ,f_,_i,

BPCNNo UNKNOWN Other
Aﬁasneme, S8N, DOB:
Race: o o Ethnicity: Sax:
{1  Asian/Pacific {]  Bladv/African- [X] Coucasian [] Hispanic [X] Maile
Islander American
{1 NativeAmerican [}  Cther: : 11 No- [] Female
“Hispanic

FINGERFRINTS

3

Left four fingers taken dinuiltaneously
2 .5

.

1 attest that I saw the same defendant who sppeered in court on this docament affix his or her fingerprints and

gignature thereto. Clerk of the Court, Deputy Clerk, Dated:
DEFENDANT'S SIGNATURE: !
DEFENDANT’S ADDRESS:
Office of Prusecuting Attorsey
. 46 ComntyuCity Building
JUDGMENT AND SENTENCE (JS) Tacoma, Waskingion 98402-2171
Telephone: (253) 798-7400

(Felony) (619/200)) Page9of
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- the maximum term(s) of

F1 1O COUNTY JAlL

riels COF

KB EERT L
SUPERILENT. VA

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY -

STATE OF WASHINGTON, )
)
Plaintiff, ) No. O~ |~|OOFY-Y [ MNT
| ) R
vs. v ) JUDGMENT AND SENTENCE,
) NON-FELONY
3+ M )  SUSPENDED/RCW 9.92.060
4 v ) Count(s) I,
Defendant, ' )
)
' well
The Prosecuting Attorney, the above-named defendant and counselELMOF Cro“l‘)eing present in Court,

the defendant having been found guilty of the crime(s) charged in the [amended Jinformation on. 1/27/02 by ,Ole-g
@hd the defendant having been asked if there was any legal cause why judgment should not be pronounced and none
being shown.

TIS ADJ'UDGED that the defendant is guilty of the crime(s) of: S,
]

: and that the defendant be sentenced to im%rizn%e_nt in the King County Jail, Department of Adult Detention, for

said term(s) torun [ ] concurrently [ ] consecutively with each other.

The sentence(s) is/are hereby SUSPENDED pursuaﬁt to the provisions of RCW 9.92.060 upon the
following terms and conditions:

U Siditermof
¢ @EHRTADN . 2 b e
this cause, with:work release if eligible, to commence no later than .
[ ]concurrent PX] consecutively with term(s) imposed for count(s) ;D; [ ] Cause#
This term shall consecutive to any other term not specifically referenced in this order. ‘

(2) The defendant shall be under the charge of a Community Corrections Officer employed by the
Washington State Department of Corrections and comply with the standard rules and regulations promulgated by
that department. Probation shall commence immediately but is tolled during any period of confinement. The
defendant shall report to the Department of Corrections intake officer within 72 hours of this date or release date if
in custody. The termination date of probation shall be set at a: () __ months from date of this order.

Non-Felony 1
Revised 04/2001 ’ ’



-(3) Defendant shall pay to the clerk of this Courp

Y e e

defendan{doesXoes not waive presence at restitution hearing.
P 14

wO%J ‘9\4 @\IE

(b) $ VlC sessment, RCW 7.68.035 $500 for gross misdemeanors and $100 for
mlsdemeanors

(a) $ 0 Cov.‘rt cos

() $ 0 , Recoupment for attorney’s fees to King County Public Defense Programs.

(d) $__/Q, Fine;

(e) TOTAL Monetary .obligationS' e = IS = e,

(f) The above payments shall be made to the King County Superior Court Clerk according to the rules of the

Clerk and the following terms: [ ] Not less than $ per month; §On a schedule established by
the defendant’s Community Corrections Officer. ~

(4) [ ] The defendant shall complete community service hours under the supervision of the
Department of Corrections at a rate [ ] to be determined by a Community Corrections Officer [ ]ofnotless
than hours per month.

(5) [ ] The defendant shall not purchase, possess, or use any [ ] alchol [ ] controlled substance (without a lawful
prescription). The defendant shall submit to urinalysis and/or breath testing as required by the Community
Corrections Officer and submit to search of person, vehicle or home by a community corrections officer upon
reasonable susplclon

M Restitution to be determined at a restitution hearing on at __m. D(J‘ date to be set. The

(6) [ ] The defendant shall obtain a substance abuse evaluation and follow all treatment recommendations;

(7) [ ] The defendant shall enter into, make reasonable progress and successfully complete a state certified
domestic violence treatment program;

®) [)6 The defendant shall have no contact with: m&/\ ' h/.O'Z o

Non-Felony o ' 2
Revised 04/2001 : -
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(9) [ ] The defendant shall register as a sex offender.

(12) Additional conditions are attached to and incorporated as Appendix

The Defendant is ordered to report to commence probation supervision within three working days to the
Department of Corrections Intake Officer. :

Date: ((;L"D-{'—O .’3

Ju'ﬂge, King County Superior Court ¢

Presented by:

Deputy Prgeetuting Attorney

~ Defendant’s current address:

Form Approved for Entry: : (D
O

N

Attorney for Defendant, WSBA #

Non-Felony 3
Revised 04/2001



SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, Yo
e e e e S )- I O A N e o O L
 Plaintiff,, ) No.02-1-10084-4 KNT
)
VvS. ) JUDGMENT AND SENTENCE,
) (FELONY) - APPENDIX B,
- HOYT W.CRACE ) CRIMINAL HISTORY
)
Defendant, )
)
2.2 The defendant has the following criminal history used in calculating the offender score (RCW
9.94A.525):
Sentencing  Adult or Cause ,
Crime ‘ Date Juv.Crime Number Location
BURG 2 03/05/99 ADULT 991009811 PIERCE
BURG 2, PSP 2 10/07/95 ADULT 951046764 PIERCE
BURG 2 11/19/93 ADULT = 931044561 PIERCE
ROBBERY 2 . 05/06/91 ADULT 911015742 PIERCE

[ 1 The following prior convictions were counted as one offense in determining the offender score (RCW

9.94A.525(5)):

. , ] /) / /,’) |
Date: ?.—@/—0:} M //(/l' %

JUDGE, KING COUNTY SUPERIOR COURT

Appendix B—Rev. 09/02



SIJPERIOR COURT OF WASHINGTQN F.R KING COUNTY

STATE OF WASHINGTON,

) ‘
Plaintiff, ) No. 02-1-10084-4 KNT
vs. )  APPENDIX G
) ORDER FOR BIOLOGICAL TESTING
HOYT W. CRACE )  AND COUNSELING
)
Defendant; )
)

(1) DNA IDENTIFICATION (RCW 43.43.754):

The Court orders the defendant to cooperate with the King County Department of Adult
Detention, King County Sheriff’s Office, and/or the State Department of Corrections in
providing a biological sample for DNA identification analysis. The defendant, if out of
custody, shall promptly call the King County Jail at 296-1226 between 8:00 a.m. and 1:00
p.m., to make arrangements for the test to be conducted within 15 days.

(2) 0O HIV TESTING AND COUNSELING (RCW 70.24.340):

(Required for defendant convicted of sexual offense, drug offense associated with the
use of hypodermic needles, or prostitution related offense.)

The Court orders the defendant contact the Seattle-King County Health Department
and participate in human immunodeficiency virus (HIV) testing and counseling in
accordance with Chapter 70.24 RCW. The defendant, if out of custody, shall promptly
call Seattle-King County Health Department at 296-4848 to make arrangements for the
test to be conducted within 30 days. '

If (2) is checked, two independent biological samples shall be taken.

Date: -Q.*W 3

” JUDGE, Klng County Superior Court|

APPENDIX G—Rev. 09/02
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State v. Crace
Wash.App. Div. 2,2005.

NOTE: UNPUBLISHED OPINION, SEE RCWA
2.06.040

Court of Appeals of Washington,Division 2.
STATE of Washington, Respondent,
v.
Hoyt William CRACE, Appellant.
No. 31822-9-I1.

June 28, 2005.

Appeal from Superior Court of Pierce County, Hon.
James R. Orlando, J.

Mary Katherine Young High, Attorney at Law, Ta-
coma, WA, for Appellant.

Kathleen Proctor, Pierce County Prosecuting Atty
Ofc, Tacoma, WA, for Respondent.

UNPUBLISHED OPINION

HOUGHTON, J.

*1 Hoyt William Crace appeals his conviction of
attempted second degree assault with a deadly
weapon enhancement, arguing trial court instruc-
tional error and insufficiency of the evidence. We
affirm.

FACTS

On August 17, 2003, at 2:25 a.m., Pierce County .

Sheriff's Deputy Hardesty received a call from dis-
patch directing him to a possible burglary in pro-
gress at a residence in a mobile home park. As
Hardesty got out of his car, a man approached him
and stated that an unknown male burst into his
neighbor's home and then fled. The man said that
the subject ran about two blocks away to the north
and that he was armed with a sword.

At that moment, Hardesty, who had a flashlight in

his hand, saw a male approximately two blocks
away jumping up and down in the middle of the
street, yelling and screaming at the top of his lungs.
The suspect was later identified as Crace.

Hardesty could see a long, chrome-like object in
Crace's hand. When Crace made eye contact with
Hardesty, he began running at full speed toward the
officer. As Crace ran, he yelled, ‘They are after
me, someone help me.” 2 Report of Proceedings

(RP) at 83.

As Crace drew closer, Hardesty saw a sword in his
hand. Hardesty drew his weapon and directed
Crace to drop the sword. Crace kept running at
Hardesty, and Hardesty kept repeating his com-
mand to drop the sword. Finally, Crace dropped the
sword when he was approximately 50 feet away
from the officer but continued running at Hardesty.
The officer repeatedly commanded him to get on
the ground, and Crace complied when he was ap-
proximately five to seven feet from the officer.
Hardesty handcuffed Crace and placed him in the
back of his patrol vehicle.

Once Hardesty secured Crace, he heard a female
screaming from the residence identified by dis-
patch. There, he found an hysterical Rita Whitten.
Whitten told Hardesty that as her baby slept in the
bedroom and she watched television in the living
room, Crace, whom she had never seen before,
burst through the front door, screaming about being
pursued. After rifling Whitten's kitchen cabinets
and drawers, Crace ran out of her home.

As Hardesty spoke with Whitten, he heard screams
from the parking lot. He ran out and saw Crace
kicking wildly in the back of the patrol car; Crace
broke out the left rear window. After securing
Crace in four point restraints, Hardesty advised
him of his constitutional rights.

Crace stated that earlier in the evening, he had
been assaulted by four or five ‘guys' and that he ran

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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he inquired about Crace's substance use. Crace
told Hardesty that he had ingested a lot of cocaine
earlier in the day.

By amended information, the State charged Crace
with second degree assault, first degree criminal
trespass, and second degree malicious mischief.
The State also alleged that Crace was armed with a
deadly weapon while committing the assault.

*2 The trial court ordered that Crace undergo an
evaluation to determine his competency and the po-
tential for defenses based on his mental condition.
Later, the court found Crace competent to stand tri-
al.

At trial, Crace acknowledged that he had a sub-
stance abuse problem. He stated that he was repair-
ing a friend's trailer located in the same mobile
home park as Whitten's trailer. On the day of the in-
cident, another resident of the trailer park offered
Crace approximately one gram of cocaine. Crace
testified that, between 10:00 am. and 2:00 p.m., he
voluntarily consumed eight to ten alcoholic coolers,
a gram of cocaine, two prescription pain medica-
tions, Dilaudid, and a quarter piece of heroin.

Crace testified that he felt very relaxed and fell
asleep while watching a video. When he awoke, it
was dark. Crace heard and saw things, grew terri-
fied, and became convinced that he was going to be
murdered. He ran screaming from the trailer, trying
to find the home of two elderly women who lived
nearby. Instead, he entered Whitten's trailer by mis-
take. Crace testified that he told Whitten about his
fears but when Whitten kept screaming, he quickly
left. He went outside and found the elderly women's
trailer but he did not stay there because he still
thought that someone was trying to murder him.

Crace returned to his trailer, took the sword off the
wall, and ran down the street screaming for help.
When he saw Hardesty's flashlight beam, he ran to-
ward the light, sword in hand. When Crace realized

FOR EDUCATIONAL USE ONLY
/L 1540894 (Wash.App. Div. 2)
(Cite as: Not Reported in P:3d, 2005 WL 154%94 (Wash Ap’ 2))
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Ordropthe sword or step

Eventually, he dropped the sword but he did not
obey the direction to lie down on the ground be-
cause he was scared and still too far away. He did
not resist being handcuffed and placed in the patrol
car. When his fears of being murdered persisted, he
kicked out the window in the hopes that someone
would return to the vehicle to help him.

Hardesty testified that he received training regard-
ing the 21 foot rule,' the distance at which someone
armed with a knife can reach an officer to inflict in-
jury before an officer can draw his gun. 2 RP at 77.
Hardesty stated that he feared for his safety as
Crace ran toward him and was prepared to shoot
him even after he dropped the sword. The deputy
indicated that he would have shot him if Crace had
come a couple of steps closer. The deputy demon-
strated for the jury how Crace held the sword and
how he ran toward him. The jury also saw a demon-
stration of the distance at which Crace dropped the
sword and got on the ground.

Dr. Vincent Gollogly, a psychologist, testified for
the defense. He said that Crace's voluntary intoxic-
ation led to a delusional state. Gollogly also con-
cluded that Crace could not realize the nature of
his actions due to drug ingestion. Gollogly ex-
plained that, in his opinion, Crace could not accur-
ately appraise the situation, although he could still
engage in goal-directed behavior. Gollogly believed
that Crace panicked and thought unclearly at the
time of the offense.FN!

FNI1. Gollogly testified that Crace told
him that he was seeing demons. But he had
never mentioned demons to the police or
Dr. Marquez at Western State Hospital.

*3 Dr. Steven Marquez, a forensic psychologist at
Western State Hospital who evaluated Crace for
the State, diagnosed him with an antisocial person-
ality disorder. He found Crace manipulative, offer-
ing exaggerated psychiatric symptoms inconsistent

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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wﬁh any known pattem or syndrome ‘C ce ‘tafd" -

Marquez that five people wanted to harm him on~

the night of the incident. Marquez saw considerable
goal-directed activity in Crace's actions and opined
that he could form intent.

The trial court instructed the jury on the charged of-
fenses and the lesser included offense of attempted
second degree assault. The jury deadlocked on the
second degree assault charge but found Crace guilty
of attempted second degree assault. The jury also
convicted him of the first degree criminal trespass
and second degree malicious mischief. Finally, it
found that Crace was armed with a deadly weapon
at the time of the attempted assault.

Crace appeals.

ANALYSIS
Sufficiency of Evidence

Crace contends that insufficient evidence supports
his conviction of attempted second degree assault
with a deadly weapon enhancement. Sufficient
evidence supports a conviction if, when viewed in
the light most favorable to the State, it permits any
rational fact finder to find the essential elements of
the crime beyond a reasonable doubt. State v. Sali-
nas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).‘A
claim of insufficiency admits the truth of the State's
evidence and all inferences that reasonably can be
drawn therefrom.’Salinas, 119 Wn.2d at 201. We
leave credibility determinations, issues of conflict-
ing testimony, and persuasiveness of the evidence
to the fact finder. State v. Camarillo, 115 Wn.2d
60, 71, 794 P.2d 850 (1990).

Attempted Second Degree Assault

Crace argues that insufficient evidence supports
finding that he intended to assault Hardesty or that
he took a substantial step toward the completion of
the crime of second degree assault.

“sault -with—a

9A.36.021(1)(c) and former RCW 9.94A.125, reco-
dified as RCW 9.94A.602 (2001). The jury found
Crace guilty of attempted ™2 second degree as-
sault with a deadly weapon.

FN2. Under RCW 9A.28.020(1): ‘A person
is guilty of an attempt to commit a crime
if, with intent to commit a specific crime,
he or she does any act which is a substan-
tial step toward the commission of that
crime.’

Under RCW 9A.36.021(1)(c), an individual com-
mits second degree assault when he assaults another
with a deadly weapon. Washington recognizes three
assault definitions: (1) an attempt, with unlawful
force, to inflict bodily injury upon another
(attempted battery); (2) an unlawful touching with
criminal intent (battery); and (3) putting another in
apprehension of harm whether or not the actor in-
tends to inflict or is capable of inflicting that harm
(common law assault).State v. Nicholson, 119
Wn.App. 855, 860, 84 P.3d 877 (2003).

Here, Crace testified that he intentionally ran to-
ward the flashlight beam and Hardesty, sword in
hand. Thus, the jury could have reasonably con-
cluded that Crace intended to assault Hardesty.F\?

FN3. Moreover, Marquez, who conducted
a forensic psychological evaluation of
Crace, testified that Crace could form the
intent to assault Hardesty. Also, Gollogly
stated that Crace could not be considered
insane on the day of the incident because
he voluntarily ingested the drugs. Although
Gollogly testified that Crace could not ac-
curately appraise his situation and that he
panicked due to substance-induced hallu-
cinations, he also said that Crace could en-
gage in goal-directed action.

Also, Hardesty testified that Crace ran toward him,
first ignoring repeated commands to drop the sword

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and then, ignoring the commands to step. This
evidence- “sufficiently -demonstrates --a -substantial
step toward the completion of a second degree as-
sault. Crace further argues that Hardesty did not
suffer reasonable apprehension. Hardesty testified
that Crace's actions put him in extreme fear for his
safety such that he was prepared to shoot Crace.
This evidence sufficiently shows Hardesty's appre-
hension of harm. But Crace asserts that Hardesty
experienced unreasonable fear because he carried a
sidearm and because Crace never got close enough
with the sword to harm him. We disagree.

*4 Hardesty testified that Crace ran at him with a
sword and ignored his commands to stop, drop the
sword, and lay on the ground. Because for a period
of time Crace refused to obey those commands,
Hardesty felt that Crace's actions were not those of
a reasonable person and, thus, he felt apprehension
about his personal safety. That Hardesty had a
weapon and could have defended himself does not
mean that Hardesty could not fear for his safety.

Based on the evidence, the jury could reasonably
conclude that Crace intended to hurt Hardesty or to
instill fear of harm. Viewing the evidence in the
light most favorable to the State, sufficient evid-
ence showed that Crace acted with the intent to as-
sault and took substantial step toward completing
this offense.

Deadly Weapon Enhancement

Crace next argues that insufficient evidence shows
that he was armed with a deadly weapon at the time
of the incident.

We review whether a person is armed as a mixed
question of law and fact.State v. Schelin, 147
Wn.2d 562, 565-66, 55 P.3d 632 (2002). Crace
does not dispute that he possessed a deadly weapon
when he ran toward the police officer. Thus, we
must determine whether the facts demonstrate, as a
matter of law, that Crace was armed. We review
this question de novo. Schelin, 147 Wn.2d at 566.

RCW9:94A.602 provides in-part:

{A} deadly weapon is an implement or instrument
which has the capacity to inflict death and from the
manner in which it is used, is likely to produce or
may easily and readily produce death. The follow-
ing instruments are included in the term deadly
weapon: Blackjack, sling shot, billy, sand club,
sandbag, metal knuckles, any dirk, dagger, pistol,
revolver, or any other firearm, any knife having a
blade longer than three inches, any razor with an
unguarded blade, any metal pipe or bar used or in-
tended to be used as a club, any explosive, and any
weapon containing poisonous or injurious gas.

In State v. Valdobinos, 122 Wn.2d 270, 282, 858
P.2d 199 (1993), our Supreme Court articulated the
test for determining when a defendant is ‘armed.’ In
Valdobinos, where police discovered an unloaded
.22 rifle under the defendant's bed while executing
a warrant to search for evidence of illegal drug
sales, the Court held that ‘{a} person is ‘armed’ if a
weapon is easily accessible and readily available
for use, either for offensive or defensive
purposes.'122 Wn.2d at 282. Applying this test, the
Valdobinos court held that evidence of an unloaded
rifle under a bed “without more” insufficiently
showed that a defendant is ¢ ‘armed’ in the sense of
having a weapon accessible and readily available
for offensive or defensive purposes.'122 Wn.2d at
282.

Crace does not dispute that a sword is a deadly
weapon. But he argues that at the time he possessed
this weapon, he was more than 50 feet away from
Hardesty, thus making it impossible to use it
against Hardesty either defensively or offensively.
We disagree.

*5 The direct evidence that Crace held a sword
when he ran toward the police officer entitled the
jury to find him armed. Furthermore, the jury was
entitled to find that the weapon was easily access-
ible and readily available for use, either for offens-
ive or defensive purposes at that time.
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‘ Jury Instructlens'

Finally, Crace contends that the trial court erro-

neously instructed the jury on the alternative means
of committing second degree assault because he
had no physical contact with Hardesty.

Jury instructions are sufficient if they (1) permit the
party to argue his or her theory of the case; (2) are
not misleading; and (3) when read as a whole, cor-
rectly inform the jury of the applicable law. State v.
Willis, 153 Wn.2d 366, 370, 103 P.3d 1213 (2005).
The trial court has considerable discretion regard-
ing the wording of instructions and how many in-
structions are necessary to present each litigant's
theories fairly, and we review these matters for an
abuse of discretion. State v. Rehak, 67 Wn.App.
157, 165, 834 P .2d 651 (1992), review denied,120
Wn.2d 1022,cert. denied,508 U.S. 953 (1993). But
we review claimed errors of law in jury instructions
de novo. Willis, 153 Wn.2d at 370.

In certain situations, the right to a unanimous jury
trial also includes the right to express jury unanim-
ity on the means by which the defendant is found to
have committed the crime. State v. Ortega-Mar-
tinez, 124 Wn.2d 702, 707, 881 P.2d 231 (1994).
The threshold test governing whether unanimity is
required on an underlying means of committing a
crime is whether sufficient evidence exists to sup-
port each of the alternative means presented to the
jury. Ortega-Martinez, 124 Wn.2d at 707.

When the State charges one with having committed
a crime by more than one method and deficient
proof exists as to one or more methods, but the jury
is, nevertheless, instructed as to those methods, the
verdict must be set aside, unless we can ascertain
that the verdict was founded on one of the methods
for which substantial evidence has been introduced.
State v. Gillespie, 41 Wn.App. 640, 645, 705 P.2d
808 (1985).

If the evidence sufficiently supports each of the al-
ternative means submitted to the jury, a particular-
ized expression of unanimity as to the means by

exists that the jury rested its decision on a unanim-
ous finding as to the means. Ortega-Martinez, 124
Wn.2d at 707-08. On the other hand, we will not af-
firm the conviction if the evidence insufficiently
presents a jury question as to whether the defendant
committed the crime by any one of the means sub-
mitted to the jury. Ortega-Martinez, 124 Wn.2d at
708.

Under RCW 9A.36.021(1), a person is guilty of
second degree assault if he or she, under circum-
stances not amounting to assault in the first degree:

(a) Intentionally assaults another and thereby reck-
lessly inflicts substantial bodily harm; or

*6 (b) Intentionally and unlawfully causes substan-
tial bodily harm to an unborn quick child by inten-
tionally and unlawfully inflicting any injury upon
the mother of such child; or

(c) Assaults another with a deadly weapon; or

(d) With intent to inflict bodily harm, administers
to or causes to be taken by another, poison or any
other destructive or noxious substance; or

(e) With intent to commit a felony, assaults anoth-
er; or

(f) Knowingly inflicts bodily harm which by design
causes such pain or agony as to be the equivalent of
that produced by torture.

Here, the trial court instructed the jury on only one
means of committing second degree assault: assault
of another with a deadly weapon. Therefore, it did
not instruct the jury on the other alternative means
of committing second degree assault. Thus, the jury
rendered a unanimous verdict.

But the trial court also instructed the jury on the
three common law definitions of ‘assault’:

An assault is an intentional touching or striking or
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An assault is also an act done with intent to inflict
bodily injury upon another, tending, but failing to
accomplish it and accompanied with the apparent
present ability to inflict the bodily injury if not pre-
vented. It is not necessary that bodily injury be in-
flicted.

An assault is also an act done with the intent to cre-
ate in another apprehension and fear of bodily in-
jury, and which in fact creates in another a reason-
able apprehension and imminent fear of bodily in-
jury even though the actor did not actually intend to
inflict bodily injury.

Clerk's Papers at 66. Crace argues that the trial
court erroneously instructed the jury on the first
definition of ‘assault’ involving intentional touch-
ing or striking or cutting of another person because
no such conduct occurred in this case.™But in
State v. Smith, 124 Wn.App. 417, 426-27, 102 P.3d
158 (2004), we held that the definitional instruction
of assault does not create an alternative means case:

FN4. Crace also takes an issue with the
two remaining definitions of assault, ar-
guing that the State failed to prove intent
to inflict bodily injury or to create in an-
other apprehension of injury. Crace did not
object to the court giving this instruction,
and he cannot raise it now absent a consti-
tutional error, which he has not demon-
strated. State v. Dent, 123 Wn.2d 467, 478,
869 P.2d 392 (1994). Thus, we do not ad-
dress this contention.

Smith argues that because the court gave three
definitions of assault, it created an alternative
means case and insufficient evidence supports
Smith's convictions under the three alternatives. We
disagree that this is an alternative means case.

Instruction 7 defined various ways of committing

“ive” regardiess of whether any - physical” ‘ll'l]urYTS

necess1tatmg Jury unanimity, Smith's argument that
this is an alternative means case fails.

Smith further contends that the trial court erred in
instructing the jury on alternative means of commit-
ting assault because the evidence did not support it.
Because we disagree that this is an alternative
means case, we do not address this argument fur-
ther.

(citations omitted; some footnotes omitted). Like-
wise, here, the court instructed the jury on only one
means of committing second degree assault, render-
ing the verdict unanimous and Crace's argument fails.

*7 Affirmed.

A majority of the panel having determined that this
opinion will not be printed in the Washington Ap-
pellate Reports, but will be filed for public record
pursuant to RCW 2.06.040, it is so ordered.

We concur: MORGAN, J,
BRINTNALL, C.J.

Wash.App. Div. 2,2005.

State v. Crace

Not Reported in P.3d, 128 Wash.App. 1021, 2005
WL 1540894 (Wash.App. Div. 2)

and QUINN-

END OF DOCUMENT
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About Dockets

You are viewing the case docket or case
summary. Each Court level uses different
terminology for this information, but for all
court levels, it is a list of activities or
documents related to the case. District and
municipal court dockets tend to include many
case details, while superior court dockets limit
themselves to official documents and orders
related to the case.

If you are viewing a district municipal, or
appellate court docket, you may be able to
see future court appearances or calendar
dates if there are any. Since superior courts
generally calender their caseloads on local
systems, this search tool cannot diplay
superior court calendering information.

Contact Information

Coa, Division Ii

950 Broadway

Ste 300, MS TB-06

Tacoma, WA 98402-4454
Map & Directions
253-593-2970[General Information]
253-593-2806[Fax]

G=J[Office Email]

Disclaimer

This information is provided for use as
reference material and is not the official court
record. The official court record is maintained
by the court of record. Copies of case file
documents are not available at this website
and will need to be ordered from the court of
record.

The Administrative Office of the Courts, the
Washington State Courts, and the Washington
State County Clerks :

1) Do not warrant that the information is
accurate or complete;
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4) Do not assume any liability resulting from
the release or use of the information.

Please consult official case records from the
court of record to verify all provided
information.
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SUPERIOR COURT OF WAS

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 03-1-03797-6
VS.

HOYT WILLIAM CRACE,
Defendant.

COURT’S INSTRUCTIONS TO THE JURY

DATED 1his{|;_day of '{\Q\C\\If _, 2004,

ORIGINAL
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personally believe the law is or ought to be. You are to apply the lawto the facts and in thig way
decide the case.

The order in which these instructions are given has no significance as to their rélative
importance. The attorheys may properly discuss any specific instructions they think are
particularly significant. You should consider the instructions as a whole and should not place
undue emphasis.on-any particular instruction or part thereof.

A charge has been made by the prosecuting attorney by filing a.document, called an
information, informing the defendant of the charge. You are not to consider the filing of the
information or its contents as proof of the matters charged.

The only evidence you are to consider consists of the testimony of the witnesses and the
exhibits admitted into evidence. It has been my duty to-rule on the adrissibility of evidence.
You must not concern yourselves with the reasons for these rulings. You will disregard any
evidence that either was not admitted or that was stricken by the court. You will not be provided
with a written copy of testimony during your deliberations. Any exhibits admitted into evidence
will go to the jury room with you during your deliberations.

In determining whether any propesition has been proved, you should consider all of the
evidence introduced by all parties bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another party.

You are the sole judges of the credibility of the witnesses and of what weight is to be

given the testimony of each. In considering the testimony of any witness, you may take into

Itis your duty to determine which facts have been proved in 1his case from the evidence
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‘while testifying, any interest, bias or prejudlce the witness may have, the reasonableness of the

‘testimony of the witness considered in light of all the evidence, and any other factors that bear on

believability and weight.

The attorneys’ remarks, statements and arguments are intended to help you understand
‘the evidence.and apply the law. They are notevidence. Disregard any remark, statement or
argumenit that is not supported by the evidence or the law as stated by the court.

The attomeys have the right-and the duty to make any objections that they deem
appropriate. These objections should not influence you, and you should make o.assumptions

The law does not permiii-a judge to comment:on the evidence in any way. A judge

comments on the evidence if the judge indicates, by -words or conduet, a personal opinion as to

the weight or believability of the testimony of a witness-or of ather evidence. Although I have

not ittentionally done so, if'it appears to you that I have made a comment during the trial ar in

giving these instructions, you must disregard the apparent comment entirely.

You have nothiing whatever to do with any punishment that may be imposed in case.of a
violation of the law. The fact that punishment may follow conviction cannot be considered by
you except insofar as it may tend to n;ake you careful.

You are officers of the court and must act impartially and with an earnest desire to
determine and declare the proper verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.
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' The defendant has entered a plea of not guilty. That plea puts in issue every element of
the crime-charged. The State is the plaintiff, and has the burden of proving each element of the
crime beyond a reasonable doubt.

A defendant is presumed innocent. This presumption continues throughout the entire
trial unless during your-deliberations you find it has been overcome by the evidence beyond a
reasonable doubt.

A reasonable-doubt is one for which a reason exists and may arise from the evidence or
lack of évidence, It is such a doubt as would exist in the:mind of a reasonablé person-after fully,
fairly and carefully considering all of the evidence or lack of evidence. If, after such
consideration, you haye an abiding belief in the truth of the charge, you aré satisfied beyond a

reasonable doubt,
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Evidence may be either direct or circumstantial. Directevidence is that givenbya

witness who testifies concerning facts that he or she has directly observed or pereeived through
the senses. Circumstantial evidence is evidence of facts er circumstances from whigch the
existenge or nonexistence of other facts may be reasonably inferred from commen experience.
The law makes no distinction between the weight to be given to either direct or circumstantial

evidence. One is not necessarily more or less valuable than the other.
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A witness who has spei:'ia‘l training, education or experience in a partmular sclence,
profession or calling, may be-allowed to express an opinion in addition to giving testimony as to
facts. You are not bound, however, by such an opinion. In-determining the credibility and
training, experience, knowledge and ability of that witness, the reasons given for the opinion, the

! sources of the witness’ information, together with the factors-already given you for evaluating the

testimony of any other witness,
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‘You may give such weight and Cl’edlbl]lty to any alleged out-of-court statements of the

defendant as you see fit, taking into consideration the surrounding circumstances.
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‘evidence of the Defendant’s guilt as to'the crimes charged in this ‘case.
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A separste crime is charged in each count. You must decide each count separately. Your

verdict on-one count shiould not conitrol your verdict on any other count.



No act committed by.a person ‘while in a state of voluntary intoxication is less criminal by

reason of that condition. However, evidence of intoxication may be considered in determining

‘whether the deferidant acted with a particular mental state,



~ INSTRUCTION NO..

Evidence of mental illness or disorder may be taken into consideration in determining

whether the defendant had the capacity to form a particular menial state.



1558 S5/14/7004 ARGEHE

A person commiits the crime of Assault in the Second Degree when he or she assaults

another with a deadly weapon.
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A person commits the crime of Attempted Assault in the Second Degree when, with-—
intent to commit that crime, he-or she does any act which is a substantial step toward the

commission of that crime.
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accomplish a result, and that result constitutes a crime.
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An assault is an intentional touching or striking or cuttmg of another person that is
harmiful or offensive regardless of whether any physical injury is done to the person. A touching
or striking or cutting is offensive, if the touching or striking or cutting would offend an ordinary
person who is not unduly sensitive.

‘An‘assault i$:also an act done with intent to‘inflict bodily injury upon another, tending,
buit failinig to aceomplish it and accornpanied with the apparent present ability to inflict the
bodily injury if not prevented. It is not necessary that bodily injury be inflicted.

.An assault is also an act done with the intent to create in another apprehension-and fear of
bodily injuiy, aiid which'in fact creates in:another a reasonable apprehension and imrmineit fear

of bodily injury even though the actor did not actually intend to inflict bodily injury.
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For the purposes of the crime of Assault in the ‘Second Degree, "deadly weapon" means
any weapon, device, instrument, substance or article; which under the circumstances in which it
is-used, attempfed to be used, or threaténed to be used, is readily capable of causing death or

substantial bodily injury.



A :pel’soli knows or é,cts knewingly :,ér with knowledge 'Wﬁenfhe'or she is aware of a fact,
circumstance or tesult, which is described by law as being a crime, whether or not the person is
aware that the fact, circumstance or result is a crime.

If a person has information which wouild lead a reasonable person in the same situation to
believe that facts exist which are described by law as being a crime, the jury is permitted but riot
required to find that he or she acted with knowledge.

Acting knowingly or with knowledge also is established if-a person acts intentionally.
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To coniviet the defendant of the crime of Assault in the SeeondDagree each of the
following elerents of the crime - must be proved beyond a reasonable doubt:

(1) That on or about the 17th‘day of August, 2003, the defendiit assaulted Theron

(2) That the acts occurred in the State of Washington,

If you find from the eviderice that each of these elements has been proved beyond.a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a réasonable doubt as

to-any -one of these elements, then it will be your duty to return a verdict of ot guilty.
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1F you are-nat satisfied beyond & reasoriable doubt that the dcfeadant i guilty of Assault
in the Second Degree, the defendant may be found guilty of any lesser crime, the commission of
which is necessarily included in the crimte charged, if the evidence is sufficient to establish the
defendant’s guilt of such lesser crime beyond a reasonable doubt.

The crime of Assault in the Second Degree necessarily includes the lesser crime-of
Attempted Assault in the Second Degree.
| When a crime has been proven against a person and there exists a reasonable doubt as to
which of two or more crimes that person is guilty, hie or she shall be convicted only .of the lowest

crime.
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To convict the defendant of the crime of Attempted Assault in the Second Degree, each

of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That-on or about the 17th day of August, 2003, the defendant did an act which was a
substantial step toward the commission of Assault in the Second Degree;

{2) That the act was.done with the intent to commit Assault in the Second Degree; and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been pioved beyond a
reasonable doubt, then it will be your duty to retuma verdict of guilty.

On the other hand, if after weighing all the evidence youn have a reasonable doubt as to
any ong of these elements, then it will be your duty to return a verdict of not guilty.

¥
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A person commits the crime of Criminal Trespass in the First Degree when he of she

knowingly enters or remains unlawfully in a building.

o a—
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the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2003, the defendant knowingly eritered or
remained in a building;

(2) That the defendant knew that the entry or remaining was unlawful; and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it ‘will be your duty to return a verdict of guilty.

On the other hand, if, after-weighing all of the evidence, you have a reasonable doubt as



1558 571472684 %989

PP (5o L

A person commits the crime of Malicious Mischief in the Second Degree when he or she
knowingly and maliciously causes physical damage to the property of another in .an amount

exceeding $250.
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‘Malice and mgliciousjgy mean an evil intent, wish, or design to vex, mnoy, wmjm'e -
another person.
‘Malice may be, but is not required-to be, infetred from an act:dorie in willful disregard of

ihe rights of anather.
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To convict the defendant of the erime of Malicious Mischiefin the Sccond Degree, each
of thie following elements of thé crime must be proved beyond a réasonable doubt:

(1) That on or about the 17th day of August, 2003, the defendant caused physical damage
to the property of another in an amount exceeding $250;

€2) That the defendant acted knowingly and maliciously; afid

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doiibt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence you have 4 reasonable doubt as to

any one of these efements, then it will be your duty to return a verdict of not guilty.
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For purposes of a ‘sﬁee‘iﬁ,ll. v?ardici::t'he State must prove beybﬁd a reasonable doubt that the
-defenidant was armed with a deadly weapon at the time of the commission of the crime alleged in
Count I.

For purposes of the special verdict, a knife having a blade longer than three inches isa
deadly weapon.

Forpurposes of the special verdict, a deadly weapon is also an implement or instrument,
which has the capagity to inflict death and frem the manner-in which it is used, is likely to
produce or may easily and readily produce death. The following instruments are examﬁle,s of
deadly weapons: blackjack, sling shot, billy, sand club, sandbag, metal knuckles, any dlrk,
dagger, pistol, tevolver or any other firearm, any knife having a blade Jonger than three inches,
any razor with an unguarded blade, and any metal pipeor bar used or intended to be used as a

club, ‘any éxplosive, and any weapon containing poisonous or injurious gas.
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As jurors, you have a duty to discuss the casewuh orie another and to deliberate in an
effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after
you consider the evidence impartially with your fellow jurors, During yeur deliberations, you
should not hesitate to re-examine your.own views and change your opinion if you become
convinced that it is wreng. H&wever, you should not change your honest belief as to the weight
or effect-of the evidence solely because of the opinions of your fellow jurors, or for the mere

purpese of returning a verdict.
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no.

Since this is a criminal case, each of you must agree for you to return a verdict. When all
of you have so agreed, fill in the proper form of verdict or verdicts to express your decision. The
presiding juror will sign it and notify the judicial assistant, who will:conduct you into court to

‘declare your verdict.
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I STATE OF WASHINGTON,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

Plaintiff, NO. 03-1-03797-6

VS.

HOYT WILLIAM CRACE,

Defendant.

S N N N N N N N N
[

DEFENSE’S PROPOSED INSTRUCTIONS
TO THE JURY

Before the Honorable James Orlando
Judge of the Superior Court
- Department No. #1

Robert J. Depan
Department of Assigned Counsel
- Attorney for Defendant

Stephen Penner
Deputy Prosecuting Attorney

Department of Assigned Counsel
949 Market Street, Suite 334
Tacoma, Washington 98402-3696




- Evidence of mental illness or disorder may be taken into consideration in detérmining

whether the defendant had the capacity to form a particular mental state.

WPIC 18.20



SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

‘STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 03-1-03797-6

V&

HOYT WILLIAM CRACE, VERDICT FORM A-1 MAY 1 42004
Defendant. |

We, the jury, find the defendant _ ' ' (Not Guilty or Guilty)-of the

crime of Assault in the Second Degree as charged in Count 1,

PRESIDING JUROR
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OR PIERCE COUNTY

SUPERIOR COURT OF WASHINGT

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 03-1-03797-6

V8.

HOYT WILLIAM CRACE, VERDICT FORM A-2
Defendant.

MAY 14 2004

We, the jury, having found the defendant not guilty of the crime of Assault in the Second Degree
as charged in Count I, ‘or being unable to unanimously agree as to that charge, find the defendant

@J \ [t\{ {Not Guilty :or Guilty) of the lesserincluded ¢rime of Attempted

Assault in the Second Degree.
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STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 03-1-03797-6

V8. }

HOYT WILLIAM CRACE, VERDICT EORM B
Defendant.

Ay 1% 2

-
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SUPERIOR COURT QF 'WAsumGT ‘on PIERCE COUNTY
‘STATE OF WASHINGTON,
Plaintiff CAUSE NO. 03-1-03797-6

vs. B . . AL
, aay 4 b 2004
HOYT WILLIAM CRACE, 'VERDICT FORM C LR

We, thi jury, find the defendant %

crime of Malicious Mischief in the Second Degree as chargéd in Count I1I.




SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
~ Plaintiff, CAUSENO, 03-1-03797-6

VS.
HOYT WILLIAM CRACE, SPECIAL VERDICT FORM yay 1 & 7006
Defendant. '

We, the jury, return a special verdict by answering as follows:
Was the defendant, Hoyt William Crace, armed with:a deadly weapon at the time of the

commission of the-crime in Count 12
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON

STATE OF WASHINGTON, -
NOTICE OF FILING

Plaintiff, ' VERBATIM REPORT OF PROCEEDINGS
Court of Appeals No. 31822-9-IT
HOYT WILLIAM CRACE,

Volume 1 of 1

)
)
)
) B
vs ) Superior Court No. 03-1-03797-6
' )
)
)
) Pages 1-79

Defendant.

PROSECUTING ATTORNEY in and for the County of Pierce,
State of Washington.

MR. HOYT WILLIAM CRACE, defendant pro se.

COURT OF APPEALS, Division II, 950 Broadway, Suite
300, Tacoma, Washington.

Please be advised that the above-captioned Verbatim
Report of Proceedings dated May 11, 2004, was filed with the

Clerk of the Superior Court on the 27th day of April 2006

COA # 82104

Randy Kay York, CCR, RDR Official Court Reporter
930 Tacoma Avenue South Dept. 1, Superior Court
Tacoma, Washington 98402 (253) 798-7482
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON

STATE OF WASHINGTON,

)
) o
Plaintiff, ) VERBATIM REPORT OF PROCEEDINGS
) (Jury Voir Dire only)
Vs ) Superior Court No. 03-1-03797-6
)
)
)
)

Court of Appeals No. 31822-9-II
HOYT WILLIAM CRACE,

Volume 1 of 1
Pages 1-79

Defendant.
APPEARANCES
PROSECUTING ATTORNEY in and for the County of Pierce,
State of Washington, by MR. STEPHEN PENNER, Deputy
Prosecuting Attorney, appeared on behalf of the State.
MR. ROBERT DEPAN, Attorney at Law, 949 Market Street,

Tacoma, Washington, appeared on behalf of the Defendant, who
was present in person.

BE IT REMEMBERED that on the 11t day of May 2004,
the above-captioned cause came on duly for hearing before
the HONORABLE JAMES R. ORLANDO, Judge of the Superior Court
in and for the County of Pierce, State of Washington; the

following proceedings were had, to-wit:

COA # 82104

Randy Kay York, CCR, RDR Official Court Reporter
930 Tacoma Avenue South Dept. 1, Superior Court
Tacoma, Washington 98402 (253) 798-7482




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MAY 11, éOOib
MORNING SESSION
(Jury present.)

THE COURT: Okay, I would ask everyone please stand
and take the initial cath. All raise Your right hand:
Do you solemnly swear or affirm that you will truthfully
answer questions as may be asked you, by or under the
direction of the court, touching your qualifications to
act as jurors in this case?

JURORS: I do.

THE COURf: Thank you, pleasé be seated.

Are the parties ready to proceed in the matter of
State of Washington and Hoyt Crace?

MR. PENNER: State's ready.

MR. DEPAN: Defense is ready, Your Honor.

THE COURT: All right. For the benefit of the jurors,
any of the remarks that I make, any of the questions that
I ask, and any of the questions that I permit the
attorneys to ask are directed to all of you. 1In order
that the case be tried before an impartial jury, the
lawyers and I will ask you questions not to embarrass you
or to pry into your private affairs, but to determine if
you are unbiased and without preconceived ideas which
might affect the case.

You should ndt withhold information in order to be

[

_}_ S

T
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seated on this particular Jjury.

You shet
straightforward in your answers, rather than answering in
the way you feel the lawyers or I expect you to answer.

It is presumed that when a jufy has been selected and
accepted by both sides, that each of you would keep an
open mind until the case is submitted, would accept the
instructions of the court, and would base any decision
upon the law and the facts, uninfluenced by any other
considerations. The purpose of’the questions during voir
dire is to determine if ydu have that proper frame of
mind.

Thé lawyers have the right and duty to challenge any

jurors for cause. They may also challenge additional

" jurors without giving any reason as a guaranty to both

parties they may remove some jurors, if they wish. You

" should not take offense if you are challenged, since the

challenge is not exercised as a personal reflection on
you.

This is a criminal action instituted by the State of
Washington as plaintiff. The State is represented by
Mr. Steve Penner, deputy prosecuting attorney for Pierce
County.

Mr. Penner?

MR. PENNER: Good morning, every one.

THE COURT: The defendant, Hoyt Crace, is represented




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

by his att

Mr. DePag?

MR. DEPAN: Good morning.

THE COURT: Mr. Crace is charged by Information in
Count I with the crime of assault in the second degree;
Count II, criminal trespass in the first degree; and in
Count III, malicious mischief in the second degree. The
defendant has entered a plea of not guilty and that plea
puts in issue every element of the crimes charged.

The Information in this case i1s only an accusation
against defendant which informs him of the charge. You
are not to considering the filing of the Information or
contents as proof of the matters charged.

It is your duty to determine the facts in this case
from the evidence that will be produced in court. It is
also your duty to accept the law from the court,
regardless of what you personally believe the law is or
ought to be. You are to apply the law to the facts and
in this way decide the case.

The defendant is presumed innocent. This presumption

continues throughout the entire trial unless you find

during your deliberations that it has been overcome by
the evidence beyond a reasonable doubt. The State has
the burden of proving each element of the crimes, beyond

a reasonable doubt.




21

22

23

24

25

A reasonable doubt
and may arise from the eﬁidence of lack of'evidehée. .If
is such a doubt as would exist in the mind of a
reasonable person after fully, fairly and carefully
considering all of the evidence or lack of evidence. If,
aftervsuch consideration, you have an abiding belief in
the truth of the charge, you are satisfied beyond a
reasonable doubt.

Those of you that have had previous jury experience
may have sat on a civil case, and in a civil case you may
recall that the burden of proof is by a preponderance of
the evidence or the greater weight of the_evidence. In a

criminal dase, such as this, the State must prove every

.element of the crimes charged beyond a reasonable doubt.

In a civil case, the verdict need not be unanimous. But
in a criminal case, such as this, the law requires all
jurors agree in order to return a verdict.

I am going to ask you some questions generally, and if
you would answer yes Or probably yes to any of the
questions, raise your hand so that we can note your
response. We are going to be referring to you by your
orange badge color. Those of you in the second or third
row may need to move around so I can see your badge
number or call it out when responding. It is important

that all of you keep jury voices up so my court reporter
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Gam hear yOir responsess - If anyone has diffieulty
hearing anything, raise your hand so that we can note
that and wé will make efforts to speak up and make sure
that you can hear clearly.

First off, do any of you know either of the attorneys
involved? Do any of you know Mr. Crace? Have any of you
heard anything about tﬁis particular case by potentially
hearing potential witnesses talk about it, or other folks
that may be involved in the case having any kind of
discussibn?

No? Okay.

I am going to read you a list of potential witnesses.
And if their names sound familiar, raise your hand and we
will note that response.

A Steven Marquez, Ph.D.; a Vincent Gollogly, Ph.D.;
Pierce County Sheriff Deputy Theron Hardesty; a Rita
Whitten.

Mr. Penner, is Officer Laliberté going to testify?

MR. PENNER: I expect so, Your Honor.

THE COURT: Pierce County Sheriff Deputy Jason
Laliberte. A Deanna Cole.

Any of those names familiar to anyone?

Mr. DePan, did you have any additional witnesses?

MR. DEPAN: One. There's -- yes, Your Honor. I

thought you --




Wés there one more?

MR. DEPAN: No, I think that's it.

THE COURT: Okay, all right. I will indicate for the
record that there has been no response to any of those
names.

You know very little about this case, only that there
are allegations involving an assault, criminal trespass,
and a malicious mischief. Have any of you been involved
in similar types of offenses either as a victim or a
witness or perhaps an accused at some point? Any of you
at all been involved in any of those related crimes?

Anyone been a victim of a crime? Can be a burglary,
car prowl --.okay, in the front row number 4, number 7,
11, 12, second row 13, 14, 15, 17, back row number 25,
28, 32, 34.

For those of you that have been a victim of some type
of a crime, is there anything about that: experience that
you think would preclude you from being able to be a fair
and impartial juror in this particular case? No? Okay.

Do any of you have either yourselves or close friends
or immediate family members who are related to law
enforcement in any way? Either a corrections officer,
law enforcement officer. Okay, number 11, number 14,

number 17, number 19, number 2 in the front row and
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Those of‘you who have answéred affirmati?e to that, 1is
there anything about that relationship that you believe
would preclude you from being able to serve as a juror in
a criminal case? Okay<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>