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A. Introduction
Petitioner Doug Fellows respectfully offers this revised statement of
additional authoritics in support of his motion for discretionary review.

B. Additional Authorities

Pursuant to RAP 10,8, petitioner identifies the following additional
authority:

Lowy v, Peacehealth, et al., Court of Appeals, Division One Docket
#63866-1 (January 31, 2011) (copy of decision attached),

RESPECTFULLY OFFERED this 11" day of February 2011,

LAWRENCE WOBBROCK TRIAL LAWYER, P.C.

By __/s/ Lawrence Wobbrogk
Lawrence Wobbrock, WSBA #31412
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IN PHE COURT OF APPERLS OF THE STATE OF WASHINGTOW

LEASA LOWY, )
) No. 6G3R66-1-]
Appallant, )
) DIVISION ONE
V. i
}
PEACEHEALTH, a Washingtan )
covporation;: ST, JOSEPH HOSPITAL: }
) PUBLISHED DPINION
Respondents, )
) FILED: January 31, 2011
and )
}
LUNKNOWN JOHN DORS, )
)
)

Defendants.
3

Becker, J. -~ An issue concerning discovery of patient records comes to
us on discretionary review. The plaintiff sustained a neurelogical injury Lo her
Telt arm alter an intravenous infusion in the hospital . As relevant ta har cause of
action against the hospital for norporate negligence, she requests production of

medical charts of other patients who have experienced complications ar mmjuriey

Wt/ www.courts. wa, gov/opinions/index.cfm? fa=opinions.showOpinion& filename=63866. ..
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at the bespital in conneetion with lntravenous lnfusions. Yo meet thig rgguest
would e wnduly burdensome unless the hosplral is permitted to use its quality
improvement. database Lo ildentify the relevant records. The hospital contends

N, 63866-1-17/2

the use of Lhe database ta identify relevant patienlt records is prohibited by HCW
C.41,20003), a statute designed to protect the confidentiality of informalion
craated for and maintained by a qualivy improvement coirllice. We disagres

and hold Lhe hospital may internslly review the database for Lhis purposa. The
order denying discovery is veversed.

Appellant Leass Lowy, formerly a staff physician at St. Joseph's Hospltal
+n Bellingham, stayed at the hospltal as a patvient for six days in January 2007.
Lowy alleges that during her stay, she sustained permanent neurological injury
Lo her left arm as a result of negligence when she had an intravenous, or IV,
infusion. Acgording to her physician, Lowy will mo longer be able to practice her
specialties of obstetrics and gynecolegy due to the irjury .,

The hospiral {s ownad and operdted by FeaceHealth. Dowy commenced
Lhig action against PeaceHeallh and certain hospital emplovess. One of her
theories against PeaceHealth is thakt the hospital is liable for cprporate
negligence. The doctrine of corporate negligence applies to hospitals in
Weshingbon. Pedroza v. Bryant, 101 Wn.2d 226, 229-33, &77 1.2d 166 (1984) .

In connection with her theory of corporate negligence, Lowy sougnt to
obtain. through a deposition under CR 30(b){6), information relating to instances
of "IV infuszien complicetions and/or injuries ab St Joseph's Hespital for the vears
2000 2008 * It is undisputed that the requested infcrmation is relevant .

Gne way for the hospital to gather the reguested information would be to
go through its entire database of patient records. Bul the hespital Yagks the

2
Wo, £3866-1-1/3
capabilicy of conducting such a search electronically. The parvies agree that
reguiring the hospital te conduct the search manwal ly, page-by-page, would be
uniduly burdensome,

Anather way for rhe hospital to obtain the requested informalion would be
Lo conguly a computerized database waintained Ly the hespital guallcy
dEsurance committee,  As a member of a qualily and safety leadership team at
the hospital, Lowy knew the database was capable of producing a list of patient

IV injuries indexed by date snd identification number. It ig undigpuled Lhat the

hitp//www.courts.wa.gov/opinions/index. cfim ?fa=opinions showOpinion& filename=—63866...
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hospital, through use of such a ligt, could readily ldentify thne records of patients
wha experienced compligations with TV infuslons. After redactions to protect
palient confidentialily, those records could then bo produced Lo Lowy,

Pescelealth belisves thi use of Lhe gqualipy assurance detakase to
rdentify the recovds sought by Lowy is profRibited by RCW 70.41.,200(3;.

Information and documents, including complaints and

inident reports, created specifically for, and collecred and

maintained by, a quality improvement committes are not

subject to review ur disclosure, except as provided in this

section, or discovery or introduction inte evidence in any

civil actieon.
RCW 70,41 .200(3). PeaceHealth moved For a protective order based on bhe
slatute, contending that the information in the databasw is protected because it is
"derived from incident reports, which are themselves quality assurarce and pesy
review cdocuments,”

The trial court at first denled the motion. 0On sprll 30, 2009, the court

3
No. £3866-1-1/4
ordered the hospital to designare an agent to review the gualivy assurarce
records and then to disclose “underlying facts and explenatery circumstances
charted in hospital records relating to alleged injuries, complicacvions,
mallunctions oc adverse events associabed with awy TV infusions.® The only
condition was that no records be disclosed that were "crested apeeifically for,
ard collected and maintained by & quality improvement committes.® After
considering Peaceliealth's motlon for reconsideracion, however, the trial court
reversed ltself and concluded that the statute prohibits any disclosure ariging
from the use of the quality assurance databasge:
The court's order of April 30, 2009 authorized access to the

relevent, factual complaints and related information in order to

balence Lhe competing interests at stake. However reasonable or

practical such an accommodation may be, it appasrs to be canyrary

Lo Lthe language of RCW 70.41,200(3),

it is unfortunare that a more practical golution allowing

plaintifl relevant discovery is unavailable, but the plain language of

RCW 70.41.200(3) compels the conclusion Lhat any kind of

disclosure, whether of committee opinfon or underlying factual

complaints, shall not be disclosed, ‘Thersfore, on furlher review

and reconsideration, the sourt is persuaded thal the Order of Apri)

30, 20C% must be reversed.

Lowy aske this court to vacate the order grartifg reconsideranicen and to
reinstave the order of April 30, 2009. Because a queskion of statutory

wnterprecation is involved, our review is de novo. Cedell v. Farmers Ins. Co. of

Wash,, 157 Wn., App, 267, 272, 237 F.3d 309 {20107).

http://www.courts.wa.gov/opinions/index.cfm?fa=opinions.showOpinioné filename=63866...
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The court's purpose in {nterpreting a statute is to discern and implement

tne intent of the legislature. The first inguiry is whether, looking to the entire
4

NG, G3HE6-1-1/5

statute in which the provision is found and to related statutes, the

meaning of the provision in questien is plair, TFf se, the court's inquiry

ends,  Bub if the statute is suscoptible Lo more than one roasonalle

interpretation, it is ambiguous, In thab casg, the ¢ourt may resort Lo statutory

constructicn, legislative history, and relevant case law, Columbla Phygical

Therapy, Inc. v. Benton Franklin Orthopedic Assocy., 168 wWn,2d 421, 432-33,

228 P3¢ 212060 {2010).

Title 70 ROW concerns public healcth and safety. Chapter 70.41 ®OW
addresses hospital licensing and regulation. The primary purpose of the chapter
is to ‘premote sate and adequate carce of individuals in hospitals through the
development, establishment and enforcement of minimum hospital standards for
maintenance and operation." RCW 70.41.010. ‘the quality improvement statute,

RCW 70.41.200, requives every hospital te "maintain a coordinated guality
improvement program for the iwmprovement of the guality of health care services
rendered to patients and the identificakion and prevention of medical
malpractice."” ROW 70.41.200(1)., The statute reguires hospltals Lo create
quality improvement committess to monitor and review the performance of their
srafll, including the "maintenance and conbinuous sollection of information
conceraing the hogpital's experience with negative health care outromes and
inzidents injuvious to patisats." RCW 70.41.200(1)(e). Aecording ro the
provision under veview, such records "are nok subiect (o review or disclosure.”

RCW 70,41 .2001(3) .

No, 63866-1-176

Plainly, the statule prevents the hospital fvom disclosing the quality
dswurance records themselves or allowing persong outside the hogpital to review
them., The guestion, however, 1$ whelLher the statute likewise prevencs the
hospital itself from conducting an internal review to facilitate the location of
hospital records that were not created specifically for the quality improvemant
cormittee and that are maintained elsewheve in the hospital. fThe statute does
nct expressly draw a discinction between internal and external review, But to

interpret iL as preventing all hospital personnel from reviewing the convents of

hitpi/fwww.courts.wa.gov/opinions/index.cfin?fa=opinions.showOpinion& filename=63866...
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the database would frustrate the very purpose for which the quality agsurance
commniltee galhersd the records in the first place. Indeed, the hospltal has
already conducted an internal review of the database, as shown by a declaration
staring Lthat hospital personnel examined it and dotermined that it contained no
responsive, nonprivileged documents .

Because it is not reasopable Lo interprel the statute ag containing an
outvight prohibition on internal review, we conclude Lhe staturg 18 most
veagonably interpreced simply as prohibiting review of committee records by
persons outside the hospital, Thisg interprecation ls supported by Lie Supreme
Cours's opinion interpreting a similar statute in Coburn v. Seda, 101 wn,2d 270,
276, 577 P.2d 173 (1984), and it is algo supported by the legislative history of
RCW 70,471,200,

The statute addressed in Coburn was ROW 4.724.250, which protects
recovds crealed by vegularly constituted commibtees that evaluate the gquality of

6
No. 63866-1-1I/7
patient care ln hospitals or similar institutions. PBecause it is a atatute in
daerogation of bath the cammoh law and the general policy tavoring discovery,
RCW 4.24,25Q “is to be strictly construed amd limired to jts purposes.” Coburn,
101 Wn.2d at 276. The court explained that the purpose of the protection from
discovery afforded by RCW 4.24.250 ig to enoourage the quallty review procass,
based on the theory that external access to the committee's werk stifles che
candor that is necessary to engage in constructive cribicism:
Policies favaring hoth discovary immunities and evidentiary
privileges underlie RCW 4.24.250., The discovery protection

yranted hospital quality review committes records, like work

proguct iomunity, prevents the opposing party from taking

sdvantage of a hospital's careful self-assesament. The oppasing

party must utilize his or her own experts o evaluate the facts

underlying the incident which is the subject of suit and also use

them to determineg whether the hospital's care comported wich

proper quality standards.

The discovery prohibition, Iike an evidentiary privilege, also
seeks Lo protect certain commuplcations aad encourage the guallity

review process, Statutes bearing similarities te ROW 4,234,250

prohibit discovery of records on the theory that externa) access Lo

committee investigations stifles candor and inhibits constructive

criticism thought necessary to effective quality review,
Coburn, 101 Wn,2d at 274-75; see also Anderson v. Breda, 103 wWn,2d onl.
905, 700 P.2d 737 (1995) ("The Legislature racognized that external access to

committee investigations stifles candor and inhibits constructive criticism thought

necessary to effeclive quality review.'),

!mp://www..c)ourts.wa.gavft)p'inions/index.cfm?fafzopinions.showOpinion&ﬂlananw=6386(3... 2192011
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AL Lhe aame Lime, the stabute "‘may not be used as a shield to ohstruct
proper discovery of information generated outside review commi ttee meetings. "

¥,
M@, O3B&6-1-T/u
Cebuen, 301 Wn.2d ot 277, Te illustrate the point, the court commanted that
information from original sources "would not de shie'ded meraly by ivs
“ntroduction at a review committec meetlng.” Coburn, 01 Wn.2d ay 297. Tha
latute was meant Lo protect "substankive information aboul specific cases and
vndividuals gemevated in the course of commities meatings. *  Ceobuwrn, 1041 Wn. 2d
ar 278,

Peacetlealth has not demonstvated thact the legislative purpose of
encovraging internal candor, open discussion, and conmstrucblive eriticism will pe
servad by an interpretation of the statute as banning internal review of the
databese to identify the records Lowy requests. The medical charts Lowy seeks
ware not created specifically for the gualivy assurance committee, are
maintalned external Lo committee files, and are undisputedly relevant and
digeaverable. In disclesing them, the hospital will not be required to disglose
who participated in the review process coneerning IV injuries, which incidencs
Lhe hospital found relevant or importank, or hew it sorted, grouped, or otherwise
srganized those incldents., The hespital will not disclose any anaiysis,
discussiohs, or vommunications that occurred during the proceedings of the
quaiity assurance commilLiee. The response to the discovery request will raveal
no mere than Lf the hogpital had preduced the medical cecords through a
burdensome page-by-page search.

Legislative histary alse weighs in Favor of a narrow interpretation of what

L5 meant by the prohibition on "review or disclesure.* The version of ROW

No. 63866-1-1/9

7.24.250 addressed in Coburn provided that the records of quality assurancge
commictees “shall not be subject to subpoena or discovery proceedings in any
civii action, ' with certain exceptions not relevent here. Former ROW
1.24,2501005(2) {2004),  In 2ZDO%, the leglislature enacted an amending statuce
adding the prohibition on 'review or disclesure" te RCW 4, 24,250 (health care
providers) and RCW 43.70.510 (hed&lth care indtitutions and modlcal facilicies

v

other than hespitals), as well as ko the atatubte at idsue in the présent case. RCW

hltpefwww.courts.wa,gav/opinions/index.cfm?fa=opinions.showOpinion& filename=63866...
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70,43.200 (hospitalis)., Laws of 2005, ch. 291, K% 1.3, The vole was unanimous,
Senave Journal, S9th Leg,, Reg. Sesge., at 1089 (Wash. 2005): House Journal,
5%th Leg.., Rey. Sess., at S66 (Wash. 200%) . dceording Lo a bill repart, the 200%
amendment was supported by represenvavives of Lrial lawyers &nd hospitals.
H.B. Rep. on E.H.B. 22%4, 59th Leg., Reg. Seas. (Wash, 2006). Tt is unllikely
that the will would nave enjoyed such broad support i€ ¥t had been intended to
prohibit invernal review as well as external review of guality assurance recards.
Aceerding Lo the summary of testimony in the bLill report, the hill was designed Lo
£1il a gap in the earlier versions of these statutes, Betore the 2005 amendment,
Lhe skatute pravided that quality assurange records ware not subject to digcovery
or introduckion into evidenve "in any eoivil action.' The purpese of the 2005
emendment, was simply to ensure that the records cowld not be released o the
public in sowe extrajudicial context, that is, outside of a clivil action., S$.B8. Rep.
on B0 8. 2250 (wash., 200%),
In summary., the first order entered by the trial couvtc savisfied Coburn's

G
WeL 038H66-1-1710
mandate Lhat the svtatute be strictly construed and limited to lte purposes, and it
vaflecls an interpretation that is supported by legislative history. The hospital
must deny review of its quality amssurance records by outside personz, thereby
preserving confidentiality of those records. But the statute may not gerve as an
artificial shield for information contained in ordinarvy medical records. wWe
conclude that the hospital may review its quality assurance records for the
limitved purpose of identifying and producing these medical charts.

10
No, B3866-~1-X/11

The order granting recensideralion is reversed, The original order iu to

b reinstated,
wils CONCUR:

11
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