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INTRODUCTION
The Washington Cities Insurance Authority and the

Washington Counties Risk Pool (collectively, "WC") posit a
counterfactual test for applying § 409: if the 1966 Federal Highway
Safety Act (“FHSA") “never existed,” then the WSP's collision
reports are not privileged. WC's test Is inconsistent with the plain
language of Pierce County v, Guillen, 537 U.S. 129, 123 S. Ct.
720, 154 L. Ed. 2d 610 (2003), which held that § 409 “evinces no
intent to make plaintiffs worse off than they would have been had
§152 funding never existed' (not, as WC claims, had the 1966
FHSA never existed), 537 U.S, 146 (emphasis added), The 1966
FHSA is simply irrelevant to Guillen’s holding.

WC also misunderstands the facts. Gendler requested
neither federal highway safety data‘ nor “precise location” data. And
contrary to WC's claims, it is undisputed that WSP has long
provided police traffic collision reports (PTCRs) by location.

By contrast, Amicus Washington State Association for
Justice Foundation (“Foundation”) provides detailed and insightful
analysis. With fwo minor exceptions noted below, the Foundation
is also correct on the facts, Gendler agrees with all of the legal

arguments in the Foundation's Amicus Brief (‘FAB").



Amici  Allied Daily Newspapers of Washington and
Washington Newspaper Publishers Association provide expert PRA
policy analysis on the correct facts. They cogently emphasize the
importance of open government in a public-safety context. Again,
Gendler agrees with this helpful amicus brief.

Ultimately, the amici make clear that the WSP’s state-law
duty to collect collision information by location for law enforcement
purposes, together with its state-law duty to produce these public
records under the PRA, resolve this case and render § 409
inapplicable. There Is no conflict with Guillen; rather, the cases are
on all fours, with WSP in the same position as the Pierce County
Sherrif's office, and WSDOT in the same position as the Pierce

County Public Works Department. WC's misreading of Guillen is

| unsupported and irrelevant. This Court should affirm.,

REPLY TO STATEMENTS OF THE CASE
WC provides a selective *history” of the FHSA in an attempt
to bolster its strained claim that the §409 privilege applies unless
the 1966 FHSA "never existed.” See, e.g.,, WC Amicus Brief
(WCAB) at 1-7, 12-15., Guillen held that §409 “evinces no intent to
make plaintiffs worse off than they would have been had §152

funding never existed.” Contrast id, from 537 U.S, 146. Section



152 was enacted in 1973. BR 35. The 1966 FHSA is irrelevant to
Guillen's holding. ld. WC's FHSA “history” is irrelevant here,

By contrast, the qundation sets forth a thorough, well
supported, and helpful Statement of the Case. FAB at 1-8. The
Foundation does, however, make two mistaken inferences from the
appellate opinion in this case, Gendler v. Batiste, 158 Wn. App.
661, 665, 673 n.5, 242 P.3d 947 (2010), rev. granted, 171 Wn.d
1001 (2011). First, Gendler never requested a “list” of collisions
(FAB 2, 3 n.3). The Foundation cites Gendler for this “list’
assertion, but the opinion says the WSP refused to produce a list
(168 Wn. App. at 665), not that Gendler asked for a list, which he
did not. CP 415 (attached). Gendler Iater'reminded WSP that he
was “not requesting collision reports submitted by citizens, and
RCW 46,52.080 and .083 are therefore irrelevant.” CP 416,

Second, there is no “dispute between the parties” that WSP
previously provided collision reports by location. FAB at 3. As
Gendler accurately notes, in the past “WSP could provide data
based on location, but its ability to do so was limited,” 158 Wn.
App. at 669 & n.2 (quoting at length CP 305, WSP's Kip Johnson);
see also CP 295-96 (John-Messina notes, for example, that WSP

has historically provided “Accident reports, not only for the subject



collision, but all other collfsions that occurred at the site of the
collision”). The source of the alleged “dispute” is rather WC's (and
the State's) appellate assafult on a straw man; e.g., “There is no
evidence that . . . WSP . .. ever reported collisions at precise
locations.” State's Suppl. I?;rief at 9 (second emphasis added). As
further discussed below, Géndler never requested police reports by
“precise” location, See also BR 8.
REPLY TO ARGUMENTS

A. Gendiler did not request any federal highway safety data.

WC argues that local governments have an interest in
preventing the use of federal highway-safety data to expand “road-
improvements liability,” WCAB 8-11, While this may be so, it is
irrelevant here, Gendler never sought “federal safety data to create
liability for alieged failures to improve federal-aid eligible roads for
which safety improvements have not yet been funded.” WCBA 10.
He did not request any “federal” data. Rather, he requested “All
police reports relating to collisions involving bicycles on the
Montlake Bridge in Seattle (SR 513)." CP 415,

Nothing in those PTCRs has anything to do with creating
liability for failures to improve roads. they are (as the Foundation

notes) reports made in compliance with WSP’s statutory duty to



‘collect detailed information about vehicle accidents, specifically
including, but not limited to, the location of such accidents.” FAB at

12 (citing RCWs 46.52,030(4), 46.562.070(1) & 46.52.030(2)). They
are not collected solely for § 152 purposes and are not privileged
under § 409. /d. at 12-13. WC’s arguments are irrelevant.

A copy of one suoh PTCR is in the record at CP 436-38
(attached), WSP produced this PTCR (and others) after the trial
court’s ruling requiring production. CP 410, 435. On its face, this
PTCR shows the date of the collision (9/28/06), its location
(Montlake Blv., 3000 block), its nearest cross street (E. Shelby St.),
and that a “pedal cycie” was Involved, /d. WSP can thus produce
PTCRs for bicycle collisions on the Montlake Bridge. CP 435-38,
That is all that Gendler requested.

But in light of WC's argument about “federal safety data,” it Is
equally important to note what is not in the PTCR, It says nothing
about federal road safety, about whether this road is safe or unsafe,
about funding road improvements, about federal aid, or about any §
152 issues, CP 435-38, Gendler neither requested nor received
any § 152 compilations, collections, or analyses. /d.; CP 415.
WC's hypothetical concerns about someone else seeking such data

are simply irrelevant here.



B.  WC misstates Guillen’s key holding that § 409 “evinces
no intent to make plaintiffs worse off than they would
have been had §152 funding never existed.”

WC misstates Guillen's key holding, converting it from a
plain statement that § 409 “evinces no intent to make plaintiffs
worse off than they would have been had §152 funding never
existed’ (537 U.S. 146, emphasis added) into something Guillen
never said: plaintiffs may obtain only data that would be available
“if the federal highway safety laws ‘never existed” (WCAB 12,
emphasis added). Section 162 has existed only since 1973, but
WSP's duty to “file, tabulate, and analyze” police reports, including
by location, has existed since 1937. WAaSH, Laws 1937, Ch. 189, §
138, Guillen does not support WC’s argument, Ses, e.g., BR 5-7,
24-36; Ans. to Pet, 10-15.  This Court should affirm.

C. WC misstates the issue, the facts and the law in arguing
that “precise” highway locations were not previously
available: Gendler requested only police reports for
collisions on the Montlake Bridge, reports long available
from WSP,

In arguing that “precise” highway locations were not
previously available, WC misstates the issue, the facts, and the
law. It argues that prior to the 1966 FHSA, WSP could not produce

PTCRs by “precise highway location,” so under WC's misreading of

Guillen rebuffed above, plaihtiffs cannot obtain them now, WCAB



13-17. As Gendler preVioust hoted, this “precise location”
argument began as a claim on appeal that WSP could not produce
an accurate list by specific location. BR 7 (citing BA 8, 9, 12, 13).
This assertion in turn relies on the federal definition of “accuracy”:
1/100™ of a mile, or within rngth 53 feet. BR 8 (citing BA 10).
Gendler did not speéify any level of accuracy, but requested
only “police reports relating to collisions involving bicycles on the
Montlake Bridge in Seattle (SR 513).”" CP 415. The federal
“precise” location standard is irrelevant.? As a result, WC fails to
address the sallent issues in this appeal.
| WC'’s myopic focus on “precise location” also leads it into
error on the facts: it is not true that “the only evidence in the record
concerning the historical availability of the collision reports sought
by [Gendler] is the declaration of Brian Limotti,” WCAB 14. As the
Court of Appeals quoted, WSP’'s own Kip Johnson contradicts
WC's apparent claim that WSP could not previously produce police
reports by location. Gendler, 1568 Wn, App. at 669 & n.2 (quoting

CP 305). Additional evidence includes John Messina's testimony

' The court may take judiclal notice that the Montlake Bridge Is well over
300 feet long. See, e.g., http:/len. wikipedla.org/wiki/Montlake Bridge.
2 See also FAB 6 n.8 (cithg WAC 308-330-240, “requiring local
government entities to file copies of accident reports . . . ‘alphabetically
by location’ using ‘a sultable system of filing,” not by “precise location"),



that WSP historically proviﬂed such reports, CP 295-96. In any
event, the trial court correo}tly found that WSP's failure to maintain
software to retrieve the eléctronic documents that it undisputedly
owns “does not relieve it of the obligation to provide such records
upon request” under the PRA. CP 322,

Yet WC does seem io argue that WSP has no legal duty to
maintain software sufficient to allow it access to its own records,
thus getting the law wrong too. WCAB at 15-16. The Foundation is
particularly salient on this point, carefully delineating the origin and
extent of the WSP's duties under RCW Ch, 46.52, the PRA, and
the MOU, FAB at 15-20 & nn.19-22. As the Foundation notes, this
Court correctly held in Guillen | that RCW Ch. 46.52's
confidentiality provisions apply only to citizen reports, not to
“Investigator's reports” like PTCRs. FAB at 15-16 (citing Guillen v.
Pierce Cnty., 144 WWn.2d 6986, 714-15 & n.8, 31 P.3d 628, 34 P.3d
1218 (2001), rev'd on other grnds, 537 U.S. 129 (2003); Wash.
Atty. Gen. Op. No. 8 (Sept. 25, 2001); RCW 42.56.070(1); RCW
46.52.030(3); RCW 46,52.070; RCW 46.52.080; RCW 46.52.083),
Neither the State nor WC has shown that this holding is incorrect or
harmful. /d. at 16 (citing In re Stranger Creek, 77 WWn.2d 649, 653,
466 P.2d 508 (1970)). And the State has never directly raised a



claim of administrative inconvenience — much less impossibility —
but rather has conceded that producing such records is
“technologically possible.” /d. at 17 n.19 (quoting State’s PFR at
19). In any event, administrative expense or difficulty is no excuse,
Id. (citing Zink v. City of Mesa, 140 Wn. App. 328, 337-38, 166
P.3d 738 (2007)).

As the Foundation also points out — but WC ignores — under
the Interlocal Cooperation Act, “[n]Jo agreement made pursuant to
this chapter [(such as the MOU)] relieves any public agency of any
obligation or responsibility imposed upon it by law.” FAB 17
(quoting RCW 39.34,030(5)). WC is forced to admit that since
1937, "WSP filed the collision reports and did the analysis and
tabulation needed to produce the monthly and annual reports” as
required by RCW 46.52.060 (including collision locations). WCAB
15; FAB 12. Thus, WC's Irrelevant assertion that a 1937 statute
requires no “searchable computerized collision record database”
misses the mark: the MOU, consistent with RCW c¢h. 46.52,
provides that WSP owns the electronic PTCRs, so any attempts to
delegate to WSDOT its legal responsibility under the PRA to
produce PTCRs, and any attempts to shield PTCRs under § 409,
would be void. See FAB at 17-20.



Here too, the Foundation is salient. FAB 5-8. The MOU
makes clear that the WSP :Collision Reoords'Section is co-located
in the WSDOT Transportétion Data Office, that the scanned-in
PTCRs remaln WSP's property and under its authority, that the
WSP records personnel remain under the "command and control”
of the WSP, that WSDOT is granted only a license to use the
PTCRs, and that WSP indexes PTCRs by (among other things)
name of roadway and county, /d.; CP 205-12. The MOU does not
and could not obviate WSP's statutory duties to collect, file,
tabulate and analyze its records under RCW 42,52.060, much less
ité duties to index and produce them under the PRA. FAB at 17-20
& nn. 21 & 24; see also WAC ch, 44-14,

WC also gets the issue, the facts and the law wrong in
discussing Goza v. Parish of W. Baton Rouge, 21 S0.3d 320 (La.
App. 2009), cert. denied, 130 8. Ct. 3277 (2010). WCAB 17. While
WC admits that Goza is correct “as long as those collision reports
were historically available to plaintiffs from the local sheriff's office,”
it then restates its incorrect and irrelevant assertions that here, the
“collision reports by precise location and collision and road
characteristics were not available from WSP before the 1966"

FHSA. [d. As fully discussed above, police reports have long been

10



produced by WSP, Gendler did not request reports by precise
locations (or by collision and road characteristics), and Guillen
does not refer to docum{ants available as if the FHSA “never
existed.” Indeed, since “cozllision reports were historically available
to plaintiffs from the” WSP,? WC's concession that Goza is correct
amounts to a concession thét Gendler is correct.
CONCLUSION
For the reasons stated above, in all of the prior briefing, and

in the trial and appellate court decisions, this Court should affirm.

08"
RESPECTFULLY SUBMITTED this day of
September, 2011.

STERS LAW,GROUP, P.L.L.C.

/jﬁ

+er Magters, WBBA 22278
adlson Avenue North
Bainbrldge Is, WA 98110
(206) 780-5033

11



CERTIFICATE OF SERVICE BY MAIL
| certify that | caused to be mailed, a copy of the foregoing

RESPONDENT GENDLER’S REPLY TO AMICUS BRIEFS
-
postage prepaid, via U.S, mail on the day of September 2011,

to the following counsel of récord at the following addresses:

Keith L. Kessler

Garth Jones

Stritmatter Kessler Whelan Coluccio
413 Eighth Street

Hoquiam, WA 98550

Rob McKenna

Attorney General

Complex Litigation Division
800 Fifth Avenue, Suite 2000
Seattle, WA 98104-3188

Rene Tomisser

Attorney General's Office
P.O. Box 40126
Olympia, WA 98504

Michael E, Tardif

Freimund Jackson Tardif & Benedict Garratt, PLLL.C
711 Capitol Way South, Suite 602

Olympia, WA 98501

Katherine George

HARRISON, BENIS & SPENCE LLP
2101 Fourth Avenue, Suite 1900
Seattle, WA 98121

el .
eth W. Magters, A 22278
o-Counsel forRespondent

12



!"
C‘

Washington State Patral

" REQUEST FOR PUBLIC RECORDS

TRACKING HOMOGR | DATE OF REQUAST | TAE OF REQUEST

“

L S Y Ty 2 e A RN
Nam!  Keith L, Kessler Stwitmattet Kesgler Whalan Coluecio

Addressi 413 . @th Street |, ., .

Clly State ZIP! v ian WA 98550 Fhone No.! 36053342710

Your Refatlonshlp

to Incldent: L

R L R N T e b T

bridge in Seattle (SR 513)°

All police reports relating to collisions involving bicycles on the Montlaka

e s o INCIEN INF O RATTR I Ny T o G o T T ] 4
DAYE Of WRIBANT] T E G e Toarmon (wamgunﬁ_fxi*‘*‘l‘ﬂ“"“m%mm ~ R
Montlake Bridge, Seattle, King County (SR 513)
FAGTRR HVGLVED 17 PARTIEG RVGLVED #% ;
INVESTIGATING OFFIGER: [ HADGE WURGER: ’ CASH HOMBERS DATAMABTER NURBER [IF NAEDEOR
REQUESTER READ AND SIGN} ' COMPLETED BY WSP REGORDS GOORDINATOR
| undorstand that If a llst of Individuals I8 provided mo by the Washington Slater D A Ty i S SRN A B 7 '*.‘
Patral, 1} witi nelther he uaed to prarote the eleation of 4 officlal or prowote or "NO; OF'ﬁAqéig.L PR AT IR N S,
oppave a bull?me!lm as pmhl?!ted ?yﬂﬁ’%’v ‘&2.17. {180 nor for c'o?uneralal WY TR TR,
purposas or giva ar provide accass to maleral b gthars for commerclal pumosaes
as prohilted by chm.ae.om(e), | furthor undorstand that roqueetefruuooraa PHOTOGRAPHS; | $
may be redacled In acoordance with RGW 42,56, AUDIONDES ‘
lundarsiand that t may bo chargad , 15 conts per page for aill standard fotter glza AUL 'FWIC.’E I\TAP‘&:S' §
coplas | daslre and that other publlcalions are avallabio at cost, | undsrstand that MANU - gt '
records will b mailed endior availabis arice full payment ls racalved by WP, Any [ 707 X L $
averpayinet wi not bo applied (o future rquests and will not be refundod, | : : : k.
undarstand thet In lleu of purchasing the records, | may call shead and schadule Che/DIst ' by B
an appainiment at Ihe kcalion the records are balng callectod and inspoct them ot
no eharga, APR 3 200
Purgonal checks, cashier's ehecks, or monay ardary are the anly accapled SUBTOTAL: 6 $
payment mathods for publie disclosure raquasts, Cash payments wil not be ws, P
accapled under any cirtumslances, Pub Bellovyg
18 SIRATURE ! © Q‘Mfomm;
HEQUESTENY g POSTAGE: §
P TE— ToTALDUE | $

' ACKNOWLEDGEMENF OF SELEASE- OF RECORDS- +

o QUMPLETYY WY KRNV REGOHOY GOGRDIHATOR.

BATE, OF RELEASE W AUGONT AGCENED | FURO N )
s "
YECHRATS SIGHATURE PUBCKY ARCTRGS PR BRATORE
2000972002 {R 1704}

CP 415




-

EE%E

Py

<

-

s

N

L)

=

Dséé'

=

sreresee (] II\Ilill!llIllllﬂll eronryo. 2617329 2z
wrensre G) orverneer 56 | | Foren ICAS6 " | D Lo '""‘0‘\ I_Z R ‘ ’L‘L‘:
meg “end W 0 FEE 0020000 REN
i »| RN | 'UJ_:J“

Y Y Y TIME (2400 COUNTY # MILES OITY ¥

&@ﬁﬁ&lolﬁilﬁﬁlﬂalwlw}l\ICM4H\|*~!H LILLTSE B

B0 al] -

Ll

ON (PRIMARY TRAFFIC WAY) INTERSECTION [ NON-NTEASEOTION bg m"
' BLOGK NO, TF
L MONTUAYE BY & ]MTLEP(%T [j| 200 b EDzo
DISTANGE T [:j 63‘ mUF (NEFERENCE QR CROBS STRERTY
MILE N
l [l bR LBl steLBY 8 |
lunor R O bR w [T %8| 2%~ Gz | [ s

HABOLE
INFTIAL,

(ot | p AN/ A
01079 NW_3) 8T

L

|FIR8TNAME lr‘“""p*M‘V{ p(

|
o | SEATTLE v A )n™ ) L
}cou l lmnonsawmsl |nvammo~e‘ | ‘LEE
luc%qssv I | STATE [ |W|'F:lwoovm ! !
L]

fonoury D]amus] i |~nm| [nesm [ ‘ gRoT I I*‘W‘ | |'&’5§M| mm

=
=

10
m!m&sillllllllkw&lllwll\llllllIIIIHIIID“
o || R llillIl!llwﬁlllwﬁ‘llllllllllmlll |
13@ Vi, VDR [»«mm, Iswz {qflnwmn GV W W‘”EILE] | @j]aa
mmsimmoﬁqu - s’% '%m%ﬂu -
14[] M [ mu
[ GEon loﬁﬁ'ﬂé
18
] UNITOZ 1B O o O rowmwr [ o [y REME O e | % )
1
) Iuewma ‘ IF‘HS*WE’ | Ty I | "
) e l%%
k1)
wm o ] ot | |2 l .,
19 [om I lmwnsmmml |nesm«cﬂous‘ ‘ "
o | [oeme | [owe [ oo b8l [ M [ L1 [ ]
l

~
Ex

N

Hy

ED [T

fovoury (1 smus| lAIRUAGI lmrsml ]mm‘ lﬂ%gg

|
|

| S
|

(K]
|y

IlllllllHﬁWtiHmlll

| L
[ DL DL [ | ] 0

|
|
|

|
|
:

NEENE
[T Lol [] (] «

il

i, Ve TRV [m“aiE‘"” %mue ‘W |row’38 %’F%mgﬁ"
REGRIERED ORNER 1O, -l winﬁ%lm mﬁ{mm
LIS () mﬁ s,
AHLIR) ["CARI lmrm:.
omcm )memun BAGGE O 1 G
o SIMTH: l Gtles 7. SEATTLE, PO
PART Amw s 1 PAGEOT OF|

CP 436

000003



Illl\l\ll | lllll{ cxmmmc_ v EIULEIEE0Y

- @ NI e |

(\MT ot MROLY A ‘ \?.‘)6\, )“rN -

BT 222 Ao NE DN & WA gl o P b A
‘mswemt'] wnmeem‘lunm l i e lAIHBAGl imml Imwf\ Iuemaﬁl |INJ "}gl l {;«T‘——“““"jmneommes

\wmwmww [ODLE |, ALEY. W
%m&ﬁmm e hLg, N Tz, Y Isalmlnﬁa%a%wﬁ

[nssncen) wnvess |u~m 1 ‘ i } lmmml Twn, | oot | |PGAE | | G | | W |
[ sy T—— ‘ _ . l
|

= el _fasil [T
Irwsseneen[j wx-mmt}luuml I?,%’g,fl IAmml ]nt:sm] IE"E"T‘ ‘H%Msrl lmJum‘ ‘PWWFW‘]

DIAGRAM
~ ND]C v
o L “}\(\) HTH
Voo

b e \ " ) -@.ﬂ
O "L O A - *" p— o Ay i ke ety !
¥

[PV ———— . S LS G e B ed ¢ 4

MONTLIE  BRIPGE

~-]»v f
e
o]
™

%No"vn sm&é

t
ke
t

NARHATIVE
W [ POLANTER. _Anlt WODLE Gaab Ty N | BACKENA WAS
Wme Nt ] TWE e, LRINE OF INMANTLAYE BV &
B T IDNTLIANGE. BEAME, W BAANDER, pelis W/ COME .
Sl N BACIEN AN FERONT BICNOE T CAGH L THE BRINGE. |
K«;Wb’lNé‘:z AN AP ONER., TN ZERARTED. Atk SURVER, W )
AL N ZACHENAIS LT SADILDEZ, | TTRE LEET STt OF HE@- Yl

AN, TN VEET GUNE OF Rem PR, ENGINE |3 AF CTWE
SEPTTLE, £\ RE ey PRSP ONDED TD “THE, SCENE P

IGKRTIFY (omuma) UND(IR PENALTY OF PERJURY UNDER THE LAWS OF THE S$TATE OF WASHINCWON THAT THIE FOAEGDING 168 TRUE AND GORRECT, (RLW oAT2085)

Umr%&%ﬁr""’“ om:u Kuacs%s
|“5&‘?/*&/73>/06‘ \

F"m onwr l u)q 521 l ORI |WA,SF,‘) 0O D@@ ‘m«s Pouce:msmcusot \0[45 Ime voucemlwzuf \5( 6514 l
PART B woosamnone PAGE oft (92 .

[T Y P - p—

000004

CP 437



L

-
1

‘ Ab\ 329
SEATTLE IRCIDENT NUMBER
4@? POLICE Oy 4| | 282

DEPARTMENT CONTINUATION SHEET NG FiLE NURIPER
ITEM INCIDERWT ], POLLOW.UP [Z} OTHER: (specify)
OR INGIDENT AND ARREST TRAFFIC ! COLLISION
ENTRY | [T} ARREST ONLY SUPERFORM

DR T TR e —

ANE. 5 TRANSRRETED NI eAcHeA  Th UN.  MEDICAL
CANTERZ. “Th. B AAINED. AT TREATRD,

TR MMONTIAYE, BRANER, 20K SR TG 1% A BRRADNGE
Een T x%‘f%&f.MDNWM PR, S A ToRaAN. BRI,
~THE IORAN PRANGE WAR TanM AT T T Me OF ThE,
PACNCLE COVANSONL, TTHE Be\Naf, SR ING SURFIACE
WASY S TR T2

V[ pACHE/ANS  RAY PRAEAD  STATED THAT TS
EEANT W) OF N BRACHEAS TACICLE  WAS
BENT, N PACHEN AS O FPRAENTS. TTEANS POTED W/
PO Al PV T ANOTHEE. \OCATIAN,

\a
- ol
PRIl FFIG SWWW CER ORI TR Of BERIAL
e ot (@5 Lol L Peaneeepiss, s2m WS, HB S06

Form B GBOLIIE Ravi4ml

000005

CP 438



