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Only the Westlaw citation is currently available.

Court of Appeals of Washington,
Division 1,

Sandra YANKEE, Individually and as Personal
Representative of the Estate of Dennis Yankee, Re-
spondent,

V.

APV NORTH AMERICA, INC., Petitioner,
Atlas Supply, Inc.; MCK Tool & Supply, Inc.; and
Vaughn Co,, Inc,, Defendants,

Renata Needles, Individually and as Personal Rep-
resentative of the Estate of Witold Siemieniec, Ap-
pellant,

v.

APV North America, Inc,, Respondent,
ASCO Valve, Inc.; Armstrong International, Inc.;
BW/IP International, Inc. (sued individually and as
successor-in-interest to Byron Jackson Purmps);
Buffalo Pumps, Inc. (sued individually and as Suc-
cessor-in-interest to Buffalo Forge Company); C.H.
Murphy/Clark—Ullman, Ine.; Carver Pump Com-
pany; Chicago Pneumatic Tool Company; Cincin-
natt Valve Company (sued individually and as suc-
cessot-in-interest to The Lunkenheimer Company);
Crane Co. (sued individually and as successor-
in-interest to Chapman Valve Co. and Cochrane
Inc.); FMC Corporation (sued individually and as
successor-in-interest to Northern Pumyp and Peer-
less Pump Company); Fairbanks Morse Pump Cor-
poration; Flowserve U.S, In¢. (sued individually
and as successor-in-interest to Nordstrom Valves,
Inc., Kammer Valves Inc., Byron Jackson Pumps,
Pacific Pumps, and Durco International, Inc,); Fo-
seco Metallurgical Inc.; Foster Wheeler Energy
Corporation; Gardner Denver, Inc. (sued individu-
ally and as successor-in-interest to Joy Manufactur-
ing Company and Sutorbilt); Garlock Sealing Tech-
nologies, LLC (sued individually and as successor-
in-interest to Garlock, In¢.); Imo Industries, Inc.
(sued individually and as successor-in-interest to
DeLaval Turbine, Inc. and Warren Pumps, LLC);
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Ingersoll-Rand Company; Kammer Valves Inc,;
Keeler/Dorr-Oliver Boiler Company (sued indi-
vidually and as successor-in-interest to E, Keeler
Company); The Lunkenheimer Company; Maxon
Corporation; McNally Industries, Inc. (sued indi-
vidually and as successor-in-interest to FMC Cor-
poration and Northern Pump); Metalclad Insulation
Corporation; Nordstrom Audco Inc. (sued individu-
ally and as successor-in-interest to Nordstrom
Valves, Inc.); Saberhagen Holdings, Inc.; Spence
Engineering Company, Inc.; Sterling Fluid Systems
(USA), LL.C f/k/a Peerless Pump Company; Viking
Pump, Inc.; Warren Pumps, LLC (sued individually
and as suceessor-in-interest to Quimby Pump Co.);
Weir Valve & Controls USA, Inc. f/k/a Atwood &
Morrill; The William Powell Company; and Yar- '
way Corporation, Defendants,

Nos. 64312-6~1, 65019-0-L,
Sept. 18, 2011.

Background: Two former aluminum mill workers
brought separate products liability and negligence
suits against seller of carbon mixers to mill and oth-
er defendants, alleging that they contracted meso-
thelioma based on exposure to asbestos while work-
ing on mixers, The Superior Court, King County,
Bruce Heller, J,, granted summary judgment to
seller in first worker's suit, and first worker ap-
pealed. The Superior Court, King County, Michael
J. Trickey, J., denied seller's motion for summary
judgment on failure to warn claim in second work-
er’s suit, and seller appealed.

Holdings: After consolidating appeals, the Court of
Appeals, Schindler, J., held that:

(1) seller had no duty to warn mill workers of
dangers associated with exposure to asbestos in re-
placement parts for mixers;

(2) seller did not specify use of asbestos-containing
replacement parts for use with mixers such that
seller would have a duty to warn based on specific-
ation; and

(3) seller did not assume duty to warn based on

© 2011 Thomson Reuters, No Claim to Orig, US Gov. Works.
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seller's repair and inspection history of mixers,

Affirmed as to first worker; reversed as to
second worker,

West Headnotes
(1] Products Liability 313A €133

313A Products Liability
313AI1 Elements and Concepts
313Ak132 Warnings or Instructions
313Ak133 k. In General. Most Cited
Cases

Products Liability 313A €201

313A Products Liability
313AI1l Particular Products
313AKk201 k. Asbestos, Most Cited Cases

Seller of carbon mixers to aluminum mill had
no duty to warn mill workers who worked on mix-
ers of dangers associated with exposure to asbestos
in replacement parts for mixers, even assuming that
seller specified the use of asbestos-containing re-
placement parts for mixers, where workers were not
exposed to original asbestos-containing parts in
mixers and mill did not use the replacement mateti-
als or parts for mixers identified by seller.

[2] Products Liability 313A €133

313A Products Liability
313All Elements and Concepts
313Ak132 Warnings or Instructions
313Ak133 k. In General, Most Cited
Cases

Products Liability 313A €~0201

313A Products Liability
313AIIL Particular Products
313AK201 k, Asbestos. Most Cited Cases
A manufacturer is not liable for failure to warn
of the danger of exposure to asbestos-containing
products that it did not manufacture without regard
to whether the manufacturer knew its product
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would be used in conjunction with other asbestos-
containing products.

[3] Products Liability 313A €133

313A Products Liability
313A1l Elements and Concepts
313Ak132 Warnings or Instructions
313Ak133 k. In General. Most Cited
Cases

Products Liability 313A €~5201

313A Products Liability
313A1I Particular Products
313A%k201 k, Asbestos. Most Cited Cases

Seller of carbon mixers to aluminum mill did
not specify use of asbestos-containing replacement
parts for use with mixers such that seller would
have a duty to warn mill workers who worked on
mixers of dangers associated with exposure to as-
bestos based on specification of replacement parts,
where seller did not require mill to use asbestos-
containing replacement parts,

[4] Products Liability 313A €52133

313A Products Liability
313ATI Elements and Concepts
313Ak132 Warnings or Instructions
313Ak133 k. In General, Most Cited
Cases

Products Liability 313A €52201

313A Products Liability
313AMI Particular Products
313Ak201 k. Asbestos, Most Cited Cases

Seller of carbon mixers to aluminum mil! did
not assume duty to warn mill worker who worked
on mixers of dangers associated with asbestos ex-
posure based on seller's repair and inspection his-
tory of mixers, where seller did not perform ongo-
ing inspections of mixers,

Appeal from King County Superior Court; Hon.

© 2011 Thomson Reuters, No Claim to Orig. US Gov., Works,
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Michael J. Trickey, J.John Michael Mattingly, Al-
len E, Eraut, Claude F. Bosworth, Rizzo Mattingly
Bosworth PC, Portland, OR, for Petitioner/Re-
spondent(s), APV North America, Inc.

Thomas I, Owens, Attorney at Law, Scattle, WA,
for Respondent/Appellant(s), Sandra Yankee &
Renata Needles,

UNPUBLISHED OPINION
SCHINDLER, J.

*1 9 1 In Braaten v. Saberhagen Holdings, 165
Wash.2d 373, 380, 198 P.3d 493 (2008), the Wash-
ington Supreme Court held that a manufacturer has
no duty under products liability or negligence prin-
ciples to warn of the exposure to asbestos-con-

"taining replacement parts that it did not manufac-

ture, sell, or supply. Sandra Yankee, individually
and as the personal representative of the Estate of
Dennis Yankee (Yankee); and Renata Needles, in-
dividually and as the personal representative of the
Estate of her father Witold Siemieniec
(Siemieniec), both filed lawsuits against a number
of manufacturers, including APV North America,
Inc., alleging products liability and negligence
claims from exposure to asbestos while working at
the Alcoa aluminum mill in Washington, There is
no dispute that neither Siemieniec nor Yankee were
exposed to gaskets, packing, or any other asbestos-
containing parts manufactured, sold, or supplied by
APV, Because the four documents Siemieniec and
Yankee rely on in an attempt to show that APV spe-
cified the use of asbestos-containing parts do not
constitute specifications, there Is insufficient evid-
ence to create a material issue of fact that APV had
a duty to warn of asbestos exposure, We affirm
summary judgment dismissal of Siemieniec's
claims against APV and reverse denial of the sum-
mary judgment motion to dismiss Yankee's claims
against APV,

Facts
% 2 In 1940 and 1941, the predecessor-
in-interest to APV North America, Inc. (APV),
Baker Perkins, Inc., sold five “[s]ize 22 DRM" car-
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bon mixers to the Aluminum Company of America
(Aleoa) aluminum mill in Vancouver, Washington,
Under the asset purchase and sale agreements, APV
is responsible for the carbon mixers Baker Perkins
delivered to Alcoa.

9 3 A carbon mixer is a large piece of cast iron
and steel equipment that is used to produce carbon
to make aluminum, A carbon mixer contains two
large paddles that mix the materials in a cast iron
trough, The paddles and the trough are heated with
steam to extremely high temperatures, The five car-
bon mixers Baker Perkins shipped to Alcoa con-
tained gaskets and packing manufactured by other
companies. After the carbon mixers were delivered,
Alcoa workers applied asbestos-containing blanket
insulation and mud under a one-sixteenth-inch met-
al sheet to cover the exterior of the mixers,

Y 4 Every three or four years, the Alcoa work-
ers would dismantle and overhaul, or “teardown,”
the mixers. The millwrights were responsible for
the initial teardown process. As part of the tear-
down, the millwrights would remove the exterior
asbestos-containing insulation on the mixer, They
also removed gaskets and packing from various
parts of the mixers, The mixer was then moved with
a crane to the machine shop where the welders
would continue to work on dismantling the mixer,
The welders and machinists would rebuild the mix-
er with a new trough lining and replacement gas-
kets and packing, After the welders and machinists
finished, the millwrights would install new exterior
asbestos-containing insulation with a sheet metal
cover.

*2 4 5 Witold Siemieniec worked as a welder
and mechanic at the Alcoa plant from 1966 until
1986. As a welder, Siemieniec worked on repairing,
tearing down, and rebuilding the carbon mixers.
Dennis Yankee began working as a laborer at the
Alcoa plant in 1969, In 1973 he became a mill-
wright and worked at the Alcoa mill until 1997, As
a millwright, Yankee worked on the carbon mixers,

6 By the time Siemieniec and Yankee started

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works.
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working at Alcoa, the mixers were thirty years old
and had been torn down and rebuilt numerous
times. There is no dispute that during the time
Siemieniec and Yankee worked at the mill, Alcoa
only used insulation, gaskets, packing, and other re-
placement parts for the carbon mixers that were
manufactured by Garlock Sealing Technologies,
LLC. FN1

{ 7 Siemieniec was diagnosed with mesothe-
lioma in October 2006 and died in March 2007,
Yankee was diagnosed with mesothelioma in Feb-
ruary 2006 and died in June 2008, The Estate of
Siemieniec and the Estate of Yankee filed lawsuits
against a number of manufacturers, including APV
and Garlock, alleging product liability and negli-
gence claims from asbestos exposure while working
on the carbon mixers at the Alcoa mill.

1 8 APV filed a motion for summary judgment
in both cases arguing that because there was no
evidence that either Siemienicc or Yankee were ex-
posed to asbestos-containing products manufac-
tured or sold by APV, as a matter of law, APV was
not liable for asbestos exposure from the use of an-
other manufacturer's materials or replacement parts.
APV relied on the undisputed deposition testimony
that showed that Siemieniec and Yankee only
worked on the carbon mixers with materials and re-
placement parts that were manufactured by Gar-
lock, APV also asserted that the mixers were not in-
sulated when they were shipped to Alcoa, and there
was no evidence that the original gaskets or pack-
ing contained asbestos,

§ 9 In response, Siemieniec and Yankee argued
that the carbon mixers originally shipped to Alcoa
used asbestos-containing parts and that APV spe-
cified use of asbestos-containing replacement parts.
In support, Siemieniec and Yankee submitied de-
position testimony about the original gaskets and
packing materials used for the carbon mixers. In an
attempt to show that APV specified the use of as-
bestos-containing replacement products for the car-
bon mixers, Siemieniec and Yankee submitted four
documents, In addition, Siemieniec argued that
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APV assumed a duty to warn because it conducted
periodic inspections of the mixers,

§ 10 The trial court granted APV's motion for
summary judgment in Siemieniec's lawsuit and dis-
missed his claims against APV. The court rejected
Siemieniec's argument that the documents required
Alcoa to use asbestos-containing materials or re-
placement parts. The court's oral ruling states, in
pertinent part:

And so that brings us to the second issue: Did
Mr. Siemieniec come into contact with any ma-
terials specified by APV? There is no Washing-
ton authority addressing the question of whether
a duty to warn might arise with respect to the
danger of exposure to asbestos-containing
products specified by the manufacturer,

#3 As already indicated, the Braaten Court ex-
pressly reserved that issue. This Court does not
need to resolve the issue because it finds that
there is no evidence that Mr. Siemieniec came in-
to contact with replacement parts that were spe-
cified by APV,

Mr. Owens has pointed to three documents
which he says shows that APV did specify the
use of asbestos parts. Those are documents 112,
228 and 243. Document 112, which appears to be
part of the original operating instructions from
the early 1940s, says, quote, “Use packing Pal-
metto,” close quotes, The parties disagree on
whether this can be characterized as a specifica-
tion. But even assuming that it is a specifica-
tion—and by that, the Court means an instruction
to the customer to always use Palmetto packing,
it's clear that that instruction was not followed.

When Alcoa replaced the Palmetto packing, it
did so with Garlock packing. Likewise, it re-
placed the original gaskets with Garlock gaskets.
So document 228, which lists Durabla gaskets
under the “specification” column cannot be a
basis for liability.

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works,
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The same applies to document 243 from 19535,
which lists U.S. Rubber gaskets. Putting aside the
issue of whether plaintiff has sufficiently estab-
Jished that U.S. Rubber gaskets contained asbes-
tos, for purposes of this analysis, the Court will
assume that it has, But by the time that Mr,
Siemieniec began working at the facility, those
gaskets had been replaced by Garlock.

And finally, there is no evidence that APV spe-
cified what kind of insulation should be used by
its customers. So in conclusion, even if the
Washington Courts were to adopt a specification
exception to Braaten, Simenetta [sic], plaintiff
has simply not produced any evidence that Mr.
Siemieniec was exposed to asbestos as a result of
such specification.

¢ 11 In Yankee's lawsuit, a different judge
granted APV's summary judgment motion in part
but denied dismissal of Yankee's claim against
APV that it had a duty to wam based on
" “specification of asbestos-containing components.”
"N The trial court stated:

I think there is enough there for a question of
fact and a trier of fact, whether or not the gaskets,
or the insulation whether there was a sufficient
specification to give rise to a duty to warn,
barely. It is barely there,

But ! think that resolving the inference in the
favor of the non-moving party it survives,

We granted APY's motion for discretionary re-
view of the trial court's decision in Yankee's law-
suit to deny summary [jﬁ%gment dismissal of the
failure to warn claim, We consolidated that
case with Siemieniec's pending appeal challenging
dismissal of his claims against APV on summary
judgment,

ANALYSIS
Standard of Review ,
Y 12 We review a trial court's summary judg-
ment decision de novo. Tiffany Family Trust Corp.
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v. City of Keni, 155 Wash.2d 225, 230, 119 P.3d
325 (2005). Summary judgment is appropriate if
“the pleadings, depositions, answers to interrogat-
ories, and admissions on file, together with the affi-
davits, if any, show that there is no genuine issue as
to any material fact and that the moving party is en-
titled to a judgment as a matter of law.” CR 56(¢).
“If ... the plaintiff ‘fails to make a showing suffi-
cient to establish the existence of an element essen-
tial to that party's case, and on which that party will
bear the burden of proof at trial,” then the trial court
should grant the motion.”  Young v. Key Pharms.,
Inc., 112 Wash.2d 216, 225, 770 P.2d 182 (1989)
(quoting Celotex Corp, v. Catrett, 477 U.S. 317,
322, 106 $.Ct. 2548, 91 L.Ed.2d 265 (1986)). Sum-
mary judgment is appropriate if in view of all of the
evidence, reasonable persons could reach only one
conclusion. Hansen v, Friend, 118 Wash.2d 476,
485, 824 P.2d 483 (1992).

*4 9§ 13 Siemieniec and Yankee concede that
they were not exposed to gaskets, packing material,
or any other asbestos-containing replacement parts
that were manufactured, sold, or installed by APV,

There is no dispute that by the time Siemieniec
and Yankee began working at Alcoa, the original
gaskets and packing had been replaced numerous
times during routine maintenance and the tear-
downs. Yankee conceded that it was not possible
that he was exposed to the original gaskets and
packing installed or supplied by APV. There is also
no dispute that during the time that Siemieniec and
Yankee worked at the mill, Alcoa used only gas-
kets, packing, and replacement parts and materials
that were manufactured by Garlock.

[1] 9 14 Nonetheless, Siemieniec and Yankee
assert that because APV specified the use of asbes-
tos-containing replacement parts, it had a duty to
warn of asbestos exposure, Siemieniec and Yankee
rely on four documents in support of the claim that
APV specified the use of asbestos-containing parts
with the carbon mixers.

Y 15 APV asserts that under Braaten and Si-
monetta v. Viad Corp., 165 Wash.2d 341, 197 P.3d

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works,
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127 (2008), an equipment manufacturer is not liable
for asbestos-containing products that it did not
manufacture or sell, even if the manufacturer knew
that asbestos-containing products would be used
with the equipment, APV also argues that the docu-
ments do not show that it specified the use of asbes-
tos-containing products. In addition, APV asserts
that even if the documents showed that APV spe-
cified the use of asbestos-containing replacement
parts or materials, the record establishes that Alcoa
did not use the materials or parts identified in the
documents,

% 16 In Simonetta, the Washington Supreme
Court held that an equipment manufacturer does not
have a duty to warn of the dangers of asbestos-

containing products under Restatement (Second) of

Torts section 388 (1965) and Restatement (Second)
of Torts section 402A (1963) if the equipment man-
ufacturer was not “in the chain of distribution” and
“did not manufacture, sell, or supply the asbestos
insulation.” Simonetta, 165 Wash.2d at 354-55, 197
P.3d 127. The court also stated that the manufac-
turer did not have a duty to warn because it “had no
control over the type of insulation the navy would
choose and derived no revenue from sales of asbes-
tos-containing products.” Simonetta, 165 Wash 2d
at 363 n. 8, 197 P.3d 127.

[21 9 17 The court in Simonetta expressly rejec-
ted the argument that an equipment manufacturer
was liable because it knew the equipment would be
used in conjunction with asbestos-containing insu~
lation. Simonetta, 165 Wash.2d at 361, 197 P.3d
127. Under Simonetta, a manufacturer is not liable
for failure to warn of the danger of exposure to as-
bestos-containing products that it did not manufac-
ture without regard to whether the manufacturer
knew its product would be used in conjunction with
other asbestos-containing products,  Simonefta,
165 Wash.2d at 357, 197 P.3d 127,

#5 We justify imposing liability on the defendant
who, by manufacturing, selling, or marketing a
product, is in the best position to know of the
dangerous aspects of the product and to translate
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that knowledge into a cost of production against
which liability insurance can be obtained. Here,
Viad did not manufacture or market the asbestos
insulation, Nor did Viad have control over the
type of insulation the navy selected.

Simonetta, 165 Wash.2d at 355, 197 P.3d 127.

o 18 In Braaten, the court addressed the ques-
tion of whether a manufacturer was liable for asbes-
tos-containing replacement products such as insula-
tion, gaskets, and packing that were used with the
original equipment but were manufactured or sup-
plied by another manufacturer. Braaten, 165
Wash.2d at 380, 198 P.3d 493,

1 19 The court held that because the equipment
manufacturer did not manufacture the asbestos-
containing insulation, gaskets, and packing origin-
ally used with the equipment, and did not manufac-
ture, sell, or supply the replacement parts and “did
not ... otherwise place them in the stream of com-
merce,” the manufacturer had no duty to warn un-
der common law products liability or negligence
principles, “even if the replacement part is virtually
the same as the original part.” Braaten, 165
Wash.2d at 380, 392, 198 P.3d 493.

Some of the defendant-manufacturers’ products
originally contained packing and gaskets with as-
bestos in them, but the defendants did not manu-
facture these products themselves. Rather, the
packing and gaskets were manufactured by other
companies and installed in the defendants'
products. According to Mr, Braaten's uncontro-
verted testimony, however, it was not possible to
tell at the time he worked on the pumps and
valves how many times gaskets and packing had
been replaced with packing and gaskets manufac-
tured and sold by other companies.

Braaten, 165 Wash,2d at 380, 198 P.3d 493,

4 20 The court also held the manufacturers did
not have a duty to warn of the danger of exposure
to asbestos-containing replacement parts

© 2011 Thomson Reuters, No Claim to Orig, US Gov. Works.
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that the defendants did not manufacture, sell, or
otherwise supply, which replaced asbestos-con-
taining packing and gaskets in their products as
originally sold, We hold that the general rule that
there is no duty under common law products liab-
ility or negligence principles to warn of the
dangers of exposure to asbestos in other manu-
facturers' products applies with regard to replace~
ment packing and gaskets. The defendants did not
sell or supply the replacement packing or gaskets
or otherwise place them in the stream of com-
merce and did not specify asbestos-containing
packing and gaskets for use with their valves and
pumps, and other types of materials could have
been used,

Braaten, 165 Wash,2d at 380, 198 P.3d 493,
Accordingly, the court states that it did not reach
the question of whether a duty to warn “might arise
with respect to the danger of exposure to asbestos-
containing products specified by the manufacturer
to be applied to, in, or connected to their products,
or required because of a peculiar, unusual, or
unique design.” Braaten, 165 Wash.2d at 397, 198
P.3d 493.

*6 [3] 1 21 Here, Siemieniec and Yankee rely
on the specification language in Braaten to argue
that APV had a duty to warn of the dangers of ex-
posure to asbestos. Siemieniec and Yankee assert
that APV specified the use of asbestos-containing
replacement parts for use with the carbon mixers.
APV contends that the court in Braaten did not cre-
ate an exception for the duty to warn of asbestos
exposure where the manufacturer specifies use of
asbestos-containing replacement parts. Neverthe~
less, APV asserts that the documents in this case do
not establish a specification by APV to use only
certain products with the carbon mixers. We agree.
The four documents that Siemieniec and Yankee
rely on do not show that APV specified use of the
asbestos-containing gaskets, packing material, or
replacement parts manufactured by Garlock.

€ 22 The first one-page document labeled
“Operating Instructions” is dated 1941 and is appar-
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ently related to the carbon mixers originally
shipped to the Alcoa mill, The document contains a
typed heading titled, “Use Packing,” with a hand-
written notation, “Palmetto 1" x 1".” Assuming Pal-
metto packing contained asbestos, there is no evid-
ence that APV manufactured, sold, or provided Pal-
metto packing or that Alcoa ever used Palmetio
packing with the carbon mixers, The uncontrover-
ted evidence also establishes that neither Siemi-
eniec nor Yankee ever worked with either Palmetto
or the original packing used on the carbon mixers.

q 23 The second one-page document titled
“Maintenance of Glands with Soft Packing” does
not refer to asbestos, The document refers to
“[s]quare braided packing, as called for on the parts
list,” that can be obtained from the hardware store,
The document states, in pertinent part:

Square braided packing, as called for on the
parts list, if used at the factory and is obtainable
from large hardware stores, millwright supply
houses, or direct from Baker Perkins Inc, An in-
ferior grade of packing should not be used for re-
packing glands.

When & lantern ring, or other means of apply-
ing a lubricant (other than that impregnated in the
packing) is used, a lubricant that is nof detriment-
al to the material being processed must be used.
(Use Dow Corning Silicone Grease # DC—44[.])

9 24 The two other one-page documents are
“Dispatch List[s]” for repair orders in1943 and
1955, The 1943 Dispatch List shows APV shipped
a “Saddle Section” for one of the mixers along with
studs, hex nuts, cover plates, and two “Durabla”
gaskets with instructions to “[a]ssemble above
parts.” The document states that the saddle section
part was a “standby pending outcome of repairs
made locally on original saddle section,” There is
no evidence that the saddle section or the gaskets
referred to in the Dispatch List were used by Alcoa.
The Dispatch List dated 1955 shows that APV sent
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parts for a mixer, including liners for the trough
shell, a valve door, hex nuts, door jacket plates, and
“(J,8., Rubber Co. # 899" gaskets, But again, there
is no evidence that Alcoa used the U.S. Rubber Co.
gaskets.

*7 4 25 We conclude these four documents do
not constitute specifications to use asbestos-con-
taining replacement parts. The documents do not
require Alcoa to use the asbestos-containing parts
referred to in either the original operating and
maintenance instructions or in the two Dispatch
Lists,

§ 26 There is insufficient evidence to create a
material issue of fact that APV had a duty to warn
based on a handwritten note to use Palmetto with
the original carbon mixers sent in 1941, a mainten-
ance document that does not refer to asbestos, and
the two Dispatch Lists, Further, the uncontroverted
evidence establishes that even if these documents
are treated as specifications, there is no evidence
that Alcoa used the products identified in the docu-
ments, To the contrary, the record shows that when
Siemieniec and Yankee worked at the mill, Alcoa
used only replacement parts manufactured by Gar-
lock.

9 27 Siemieniec also argues there are material
issues of fact as to whether he was exposed to as-
bestos-containing Superex insulation encapsulated
inside the trough extension covers of the carbon
mixers sold to Alcoa. In support of his argument,
Siemieniec submitted diagrams for a mixer with the
same model number as the Alcoa mixers. The dia-
grams show a cover fabricated from two layers of
one-quarter-inch steel filled with Superex asbestos-
containing insulation. Siemieniec asserts that be-
cause he was a welder, it is reasonable to infer that
he was exposed to Superex when the Superex insu-
lation was replaced during the teardowns. APV
contends the diagrams Siemieniec relies on are for
mixers shipped to Alcoa in Texas, and the mixers
shipped to Alcoa in Washington did not include
trough extension covers.

Page 8

§ 28 The evidence does not support Siemi-
eniec's argument that he was exposed to the original
encapsulated Superex insulation or that the internal
insulation was replaced during the time Siemieniec
worked at the Alcoa mill. The testimony shows that
the only insulation Siemieniec worked with was the
exterior insulation installed by Alcoa.

[4] 1 29 Siemieniec also argues that based on a
lengthy repair and inspection history, APV assumed
a duty to warn, The case Siemieniec relies on,
Sheridan v. Aetna Casualty & Surety Co., 3
Wash.2d 423, 100 P.2d 1024 (1940), is distinguish-
able. In Sheridan, the insurance company assumed
the duty to perform mandatory safety inspections of
an elevator every three months. Sheridan, 3
Wash.2d at 440, 100 P,2d 1024.

4 30 Here, unlike in Sheridan, the record does
not show that APV assumed a duty to warn based
on ongoing inspections. Most of the documents
Stemieniec cites are related to inspections done by
APV when the carbon mixers were originally de-
livered in 1941, Some documents show APV
shipped a number of replacement parts to Alcoa, in-
cluding trough liners, gears, and other parts that Al-
coa did not fabricate, Several documents refer to in-
spections of the replacement parts before APV
shipped the parts to Alcoa, It appears that only
one document shows that an APV engineer actually
went to the Alcoa mill in the late 1980s to inspect &
failed bearing in one of the carbon mixers.

*8 § 31 We affirm the trial court's decision to
grant summary judgment dismissal of Siemieniec's

- claims against APV, We reverse the trial court's de-

cision to deny APV's motion for summary judg-
ment dismissal of Yankee's claim that APV had a
duty to warn.

WE CONCUR: COX and GROSSE, JJ.
ORDER GRANTING MOTION TO PUBLISH
Petitioner—Respondent APV North America,
Inc, filed a motion to publish the opinion filed on
July 18,2011 in the above case. Sandra Yankee, re-
spondent in Appeal No, 64312-6-1, and Renata
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Needles, appellant in Appeal No, 65019-0-1, has

filed an

answer to the motion. A majority of the

panel has determined that the motion should be

granted,;

Now, therefore, it is hereby

ORDERED that petitioner-respondent APV
North America’s motion to publish the opinion is

granted,

FN1, Garlock Sealing Technologies, LLC
is the successor-in-interest to Garlock, Inc.

FN2. But the court granted APV's motion
to dismiss Yankee's claims for design de-
fect and a duty to warn based on inspec-
tions.

FN3. Yankee did not cross appeal the trial
court's dismissal of his design defect and
duty to warn based on inspection claims
against APV,

FN4, APV disputes whether the original
gaskets and packing contained asbestos,

FN5. The case Siemieniec cites in his
statement of additional authorities, Morgan
v, Aurora Pump Co., 159 Wash.App, 724,
248 P.3d 1052 (2011), is distinguishable.
Unlike here, in Morgan the plaintiff
presented evidence that he was exposed to
asbestos from the original products or re-
placement parts supplied by the defend-
ants. Morgan, 159 Wash.App. at 734, 248
P.3d 1052,

FN6. A few documents show an inspection
of the mixers' gears after one or more of
the mixers broke down, But the documents
are not dated and the plaintiffs offer no
evidence establishing APV performed the
inspections,

Wash.App. Div, 1,2011.
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Yankee v. APV North America, Inc,
wen P.3d ===, 2011 WL 4552184 (Wash.App. Div. 1)

END OF DOCUMENT
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P>
Court of Appeals of Washington,
Division 1,
James and Kay MORGAN, husband and wife, Ap-
pellants,

V.

AURORA PUMP CO,, Buffalo Pumps, Inc,, Elliott
Turbomachinery Company a/k/a Elliot Company
IMO Industries, Inc. (sued individually and as),
Successor-in-interest to Delaval Turbine, Inc.,
Leslie Controls, Inc,, Warren Pumps LLC; Weir
Valve & Controls USA, Inc. f/k/a Atwood & Mor-
1ill; and The William Powell, Co., Respondents,
AGCQ Corporation (sued individually and as suc-
cessor-in-interest to The Buda Co.); Alfa Laval
Inc., (sued individually and as successor-in-interest
to The DeLaval Separator Company and The
Sharples Corp.); Allis Chalmers Corporation
Product Liability Trust, (sued individually and as
successor-in-interest to Allis Chalmers Corporation
and The Buda Company); Armstrong International,
Inc.; Atlas Valve Company, Inc.; Blackmer Pump
Company; BW/IP International, Inc. (sued indi-
vidually and as successor-in-interest to Byron Jack-
son Pump Company); Cameron International Cor-
poration, f/k/a Cooper Cameron Corporation (sued
individually and as successor-in-interest to The
Cooper-Bessemer Corporation); Carrier Corpora-
tion; CLA-VAL Co.; Cleaver—Brooks, Inc. f/k/a
Aqua-Chem, Inc., d/b/a Cleaver-Brooks, Division;
Coltec Industries, Inc. (sued individually and as
successor-in-interest to Fairbanks Morse Engine);
Crane Co. (sued individually and as successor-
in-interest to Deming Pump); Crane Environmental
Inc., (sued individually and as successor-in-interest
to Cochrane Corporation); Crosby Valve, Inc.;
Crown Cork & Seal Co., Inc. (sued individually and
as successor-in-interest to Mundet Cork Company);
Detroit Diesel; Dover Corporation (sued individu-
ally and as successor-in-interest to The Blackmer
Pump Company); Durabla Manufacturing Com-
pany; Baton Hydraulics, Inc. (sued individually and
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as successor-in-interest to Vickers, Inc.); Fairbanks
Morse Pump Corporation; Flowserve US, Inc, (sued
individually and as successor-in-interest to Durco
International and Byron Jackson Pumps); FMC
Corporation (sued individually and as successor-
in-interest to Chicago Pump Company, Northern
Pump Company f/k/a Northem Fire Apparatus
Company and Chicago Pump Company and Peer-
less Pump Company); Fryer-Knowles Inc.; Gard-
ner-Denver, Inc.; Gardner Denver Nash, L.L.C. f/
k/a The Nash Engineering Company; Garlock Seal-
ing Technologies, LLC. (sued individually and as
successor-in-interest to Garlock, Inc. and U.S, Gas-
ket Co.); General Motors Corporation; The Goo-
dyear Tire & Rubber Company; Goulds Pumps,
Inc.; Hardie~Tynes, LLC. (sued individually and as
Hardie-Tynes Manufacturing Company); Hopeman
Brothers Inc.; Hopeman Brothers Marine Interiors,
a/k/a Hopeman Brothers, Inc.; Ingersoll-Rand
Company (sued individually and as successor-
in-interest to Terry Steam Turbine); John Crane,
Inc.; McNally Industries, Inc. (sued Individually
and as successor-in-interest to Northern Pump
Company f/k/a Northetn Fire Apparatus Company);
Metallo Gasket Company, Inc.; Metropolitan Life
Insurance Company; The Nash Engineering Com-
pany; Northern Pump Company (sued individually
and as successor-in-interest to Northern Fire Appar-
atus); 0.C. Keckley Company (sued individually
and as successor-in-interest to Klipfel Valves, Inc.);
Parker—Hannifin Corporation, (sued individually
and as successor-in-interest to Sacomo Sierra and
Sacomo Manufacturing Co.); Peerless Heater Com-
pany; Peerless Industries, Inc.; Sterling Fluid Sys-
tems, Inc. f/k/a Peetless Pumps Co.; Tuthill Corpor-
ation; Tyco Flow Control (sued individually and as
successor-in-interest to Gimpel Corporation Han-
cock, Lunkenheimer), Velan Valve Corp,; Viad
Corporation f/k/a (sued individually and as suc-
cessor-in-interest to Griscom Russell Company);
Viking Pump, Inc.; Weil Pump Company; Yarway
Corporation and York International Corporation,
Defendants.
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No. 6392341,
Jan, 31, 2011,

Background: Shipyard worker with mesothelioma
and worker's wife brought negligence and product
liability action against manufacturers of pumps and
valves allegedly containing asbestos packing mater-
jal to which worker was exposed. The Superior
Court, King County, Michael Trickey, J., granted
defendants summary judgment, Wife appealed.

Holding: The Court of Appeals, Spearman, J., held
that factual issues as to whether worker was ex-
posed to asbestos-containing products supplied by
defendants, and whether such exposure was a sub-
stantial factor in causing his mesothelioma, pre-
cluded summary judgment.

Reversed.
West Headnotes
[1] Bankruptey 51 €22392

51 Bankruptey
511V Effect of Bankruptcy Relief, Injunction
and Stay :
S1TV(B) Automatic Stay
51k2392 k. Property and claims subject to
stay. Most Cited Cases

Bankruptey 51 €522394.1

51 Bankruptcy
511V Effect of Bankruptcy Relief; Injunction
and Stay
511V(B) Automatic Stay
51k2394 Proceedings, Acts, or Persons
Affected
51k2394.1 k. In general. Most Cited
Cases

Bankruptey 51 €5502492
51 Bankruptcy

51V The Estate
51V(A) In General
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51k2492 k. Creation of estate; time, Most
Cited Cases
The filing of a bankruptcy petition creates a
bankruptcy estate, which is protected under the fed-
eral bankruptcy code by an automatic stay of ac-
tions by all entities to collect or recover on claims,
1T USC.A. §§ 362(a), 541(a).

12| Bankruptey 51 €-92396

51 Bankruptcy
511V Effect of Bankruptcy Relief; Injunction
and Stay
511V(B) Automatic Stay
51k2394 Proceedings, Acts, or Persons
Affected
51k2396 k. Co-debtors and third per-
sons. Most Cited Cases
The automatic stay of action provision under
the federal bankruptey code does not apply to suits
against a debtor's co-respondents and co-defendants
in multi-defendant litigation, 11 US.C.A. §§ 362(a)
, 341(a).

[3] Products Liability 313A €~°201

313A Products Liability
313AI1I Particular Products
313Ak201 k. Asbestos. Most Cited Cases

Products Liability 313A €380

313A Products Liability
313A1V Actions
313AIV(C) Evidence
313AIV(C)4 Weight and Sufficiency of
Evidence
J13Ak380 k. In general. Most Cited
Cases
Asbestos plaintiffs may establish exposure to a
defendant's product through direct or circumstantial
evidence, however when reliance is placed upon
circumstantial evidence, there must be reasonable
inferences to establish the fact to be proved,

[4] Products Liability 313A €201
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313A Products Liability
313AI11 Particular Products
313Ak201 k. Asbestos, Most Cited Cases

Products Liability 313A €380

313A Products Liability
313AIV Actions
313ATV(C) Evidence
313AIV(C)4 Weight and Sufficiency of
Evidence
313Ak380 k. In general, Most Cited
Cases
Instead of personally identifying the manufac-
turers of asbestos products to which he was ex-
posed, a plaintiff may rely on the testimony of wit-
nesses who identify manufacturers of asbestos
products which were then present at his workplace,
and need not offer a detailed recollection of facts
surrounding the exposure to the asbestos-containing
produet,

15] Evidence 157 €==528(2)

157 Evidence
157XI11 Opinion Evidence
157X11(B) Subjects of Expert Testimony
157k526 Canse and Effect
157k528 Injuries to the Person
157k528(2) k. Effect. Most Cited
Cases

Products Liability 313A €50201

313A Products Liability
313Al11 Particular Products
313Ak201 k. Asbestos. Most Cited Cases

Products Lisbility 313A €£==390

313A Products Liability
313AIV Actions
313AIV(C) Evidence
313AIV(C)4 Weight and Sufficiency of
Evidence
313Ak389 Proximate Cause
313Ak390 k. In general, Most Cited
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Cases

Evidence for determination of whether a work-
er's exposure to a manufacturer's product in the
workplace is medically related to worker's disabil-
ity includes expert testimony on the effects of in-
halation of asbestos on human health in general and
on the plaintiff in particular, as well as evidence of
any other substances that could have contributed to
the plaintiffs disease, and expert testimony as to the
combined effects of exposure to all possible sources
of the disecase.

[6] Produets Liability 313A €147

313A Products Liability
313Al1l Elements and Concepts
313Ak 146 Proximate Cause
313Ak147 k. In general. Most Cited Cases

Produets Liability 313A €165

313A Products Liability
313AI11 Elements and Concepts
313Ak163 Persons Liable
313Ak165 k. Manufacturers in general;
identification, Most Cited Cases

Products Liability 313A €~2349

313A Products Liability
313A1V Actions
313A1V(C) Evidence
313A1V(C)2 Presumptions and Burden of
Proof
313Ak348 Proximate Cause
313Ak349 k. In general, Most Cited
Cases
The plaintiff in a product liability or negligence
action bears the burden to establish a causal con-
nection between the injury, the product and the
manufacturer of that product.

(7} Judgment 228 €~>185.3(21)
228 Judgment

228V On Motion or Summary Proceeding
228k 182 Motion or Other Application
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228k185.3 Bvidence and Affidavits in
Particular Cases
228k185.3(21) k. Torts, Most Cited
Cases
Genuine issue of material fact as to whether
shipyard worker was exposed to asbestos-con-
taining products supplied by defendant manufactur-
ers pumps and valves precluded summary judgment
in worker's suit for personal injuries based on the-
ories of products liability, negligence, and strict li-
ability; co-worker testified he saw worker break
flanges at pumps, remove and scrape flange gaskets
from pumps, and make new gaskets for use on
pumps, superintendent of machinists testified that
at one time almost all of pumps used on board ships
contained asbestos gaskets and packing, and expert
testified that the work resulted in exposures to as-
bestos that were substantially above ambient levels.

[8] Products Liability 313A €147

313A Products Liability
313AI1 Elements and Concepts
313Ak146 Proximate Cause
313Ak147 k. In general, Most Cited Cases

Products Liability 313A €201

313A Products Liability
313ANI Particular Products
313Ak201 k. Asbestos. Most Cited Cases
A plaintiff is not required to show that he
worked directly with a defendant's asbestos-con-
taining material in order to present evidence that he
was exposed to asbestos contained in the product.

[9] Judgment 228 €=2185,3(21)

228 Judgment
228V On Motion or Summary Proceeding
228k 182 Motion or Other Application
228k185.3 Evidence and Affidavits in
Particular Cases
228k185.3(21) k. Torts, Most Cited
Cases
Genuine issue of material fact as to whether
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shipyard worker's alleged exposure to asbestos-
containing products supplied by defendant manu-
facturers pumps and valves was a substantial factor
in causing his mesothelioma precluded summary
judgment in worker's negligence and products liab-
ility suit for personal injuries; worker was a pipefit-
ter at shipyard for approximately nine years, co-
worker testified that he saw worker work with de-
fendants' pumps and valves, and that at least some,
if not most, of gaskets and packing were made of
asbestos, and medical expert concluded that worker
had “developed a diffuse malignant mesothelioma
of the pleura” and that asbestos at shipyard was the
cause of the disease.

[10] Products Liability 313A €~59201

313A Products Liability
313AN1 Particular Products
313Ak201 k. Asbestos. Most Cited Cases

Products Liability 313A €~0409

313A Products Liability
313ALV Actions
313AIV(D) Questions of Law or Fact
313Ak408 Proximate Cause
313Ak409 k. In general, Most Cited

Cases

Proximity and time factors necessary to present
sufficient circumstantial evidence to create issue of
fact that a plaintiff's exposure to manufacturer's as-
bestos produces was a substantial factor in causing
his disability can be satisfied if there is evidence
that the plaintiff worked at a job site where asbestos
products were used, particularly where there is ex-
pert testimony that asbestos fibers have the ability
to drift over an entire job site.

[11] Products Liability 313A €177
313A Products Liability
313AII Elements and Concepts
313Ak177 k. Government confractors, Most
Cited Cases

Products Liability 313A €201
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313A Products Liability
313Al11 Particular Products
313Ak201 k, Asbestos. Most Cited Cases

Products Liability 313A €325

313A Products Liability
313ALV Actions
313A1V(B) Pleading
313Ak324 Defenses and Mitigating Cir-
cumstances
313Ak325 k. In general. Most Cited
Cases

Products Liability 313A €414

313A Products Liability
313A1V Actions
313ATV(D) Questions of Law or Fact
313Ak413 Defenses and Mitigating Cir-
cumstances
313Ak414 k. In general, Most Cited
Cases
Asbestos product manufacture's government-
contractor defense, that it could not be liable be-
cause its pumps and components were fumnished to
the Navy in conformance with precise specifica-
tions, presented an affirmative defense that was
fact-intensive and a matter for the jury in shipyard
worker's negligence and product liability suit for
personal injuries due to asbestos exposure,

x%1054 William Joel Rutzick, Schroeter Goldmark
& Bender, Seattle, WA, for Appeilants.

#%1055 John M. Mattingly, Allen E. Eraut, Jeanne
F. Loftis, Bullivant Houser Bailey, Portland, OR,
Barry N. Mesher, Brian D, Zeringer, Jefrey M,
Odoom, Lane Powell, E. Pennock Gheen, Walter
Barton, Karr Tuttle Campbell, James E. Horne, Mi-
chael E. Ricketts, Gordon Thomas Honeywell-
Malanca Peterson, Mark B. Tuvin, Kevin J. Craig,
Gordon & Rees, Dana C. Hoerschelmann, Russell
C. Love, Thorsrud Cane & Paulich, Jerret Sale, De-
borah L. Carstens, Bullivant House Bailey, Carl E.
Forsberg, Melissa L. Carstens, Bullivant House
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Bailey, Carl E, Forsberg, Melissa K. Roeder, Fors-
berg & Umlauf, Seattle, WA, Brian Barrow, Simon
Eddins & Greenstone, Long Beach, CA, for Re-
spondents.

SPEARMAN, J.

[13[2] *726 § 1 This appeal stems from an as-
bestos lawsuit, Kay Morgan appeals the summary
judgment dismissal of the Morgans' claims against
Aurora Pump Co,, Buffalo Pumps, Inc., Elliott Co.,
IMO Industries, Inc. (formerly DeLaval Turbine,
Inc.), Leslie Controls, Inc., Warmren Pumps LLC,
Weir Valves & Controls USA, Inc, (formerly At-
wood & Morrill Co., Inc.), and Wm. Powell Co.
(Respondents). ™' James Morgan worked for Pu-
get Sound *727 Naval Shipyard (PSNS) for approx-
imately 37 years, at times during which he per-
formed functions that exposed him to asbestos. He
gventually developed mesothelioma, On August 29,
2007, Morgan filed a lawsuit in King County Su~
perior Court against numerous defendants for per-
sonal injuries sustained due to asbestos exposure.
The trial court dismissed the action on summary
judgment as to Respondents, Morgan appeals. We
reverse and remand for trial,

FN1. We note that Morgan has voluntarily
dismissed his appeal as to Elliott Co. In ad-
dition, Respondent Leslie Controls, Inc.
has filed a petition for relief pursuant to
chapter 11 of the federal bankruptcy code
in the United States Bankruptcy Court for
the District of Delaware, case no.
10-12199. “The filing of a bankruptcy pe-
tition creates a bankruptcy estate, which is
protected by an automatic stay of actions
by all entities to collect or recover on
claims.” In re Palmdale Hills Prop., LLC
423 B.R. 655, 663 (B.A.P. 9th Cir.2009)
(citing 1! US.C. §§ 541(a) end 362(a)).
Accordingly, all proceedings against Leslic
in this matter are stayed. However, the
automatic stay provision does not apply to
suits against a debtor's co-respondents and
co-defendants in  multi-defendant  litiga-
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tion. In re Matter of Johns—Manville
Corp., 99 Wash.2d 193, 196, 660 P.2d 271
(1983). Therefore, our opinion in this case
applies to all remaining Respondents ex-
cept Leslie,

FACTS

1 2 On August 29, 2007, James and Kay Mor-
gan filed a lawsuit against approximately 50 de-
fendants for personal injuries sustained by James
Morgan due to asbestos exposure, Their claims
were primarily based on the theories of products li-
ability, negligence, strict liability under RESTATE-
MENT (SECOND) OF TORTS § 402, and breach
of warranty. Morgan had been employed by PSNS
from 1952 to 1989, He worked as a pipefitter/
steamfitter from 1952 to 1957 and from 1939 to
1963, and as a marine/mechanical engineering tech-
nician and design division test coordinator from
1963 to 1989, In 2006 or 2007, he was diagnosed
with mesothelioma, Morgan died in January 2008,
before his deposition could be completed. After his
death, Kay Morgan maintained the action,™?

FN2. Although James Morgan died in

2008, it does not appear that a personal -

representative has been substituted as the
plaintiff. For that reason, as well as for
clarity and ease of reference, we will refer
to James Morgan as if he were the sole Ap~
pellant “Morgan.”

f 3 Respondents are manufacturers of pumps
and valves. Morgan alleges that while he was em-
ployed at PSNS, Respondents supplied his employ-
er with pumps and valves that included packing or
gaskets containing asbestos. He further alleges that
Respondents supplied replacement packing or gas-
kets to PSNS that also contained asbestos, Morgan
claims that when he and others in his presence *728
worked on Respondents' products, asbestos fibers
were released into the air, He claims that he de-
veloped mesothelioma as a result of inhaling some
of these fibers.

¢ 4 Respondents filed separate motions for

Page 7 of 13
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summary judgment dismissal of Morgan's claims,
relying primarily on Braaten v. Saberhagen Hold-
ings, 165 Wash.2d 373, 198 P.3d 493 (2008) and
*%1086Simonetia v. Viad Corp., 165 Wash.2d 341,
197 P.3d 127 (2008). In those cases, the Washing-
ton Supreme Court held, in relevant part, that a
manufacturer owes no common law duty to warn of
the hazards of an asbestos-containing product that it
did not manufacture, sell, or supply. Simonetta, 163
Wash.2d at 354, 197 P.3d 127, Braaten, 165
Wash.2d at 389-90, 198 P.3d 493. Respondents ar-
gued below that under Simonetta and Braafen, dis-
missal was proper because Morgan could not pro-
duce evidence creating a material factual dispute
that Respondents manufactured, sold, or supplied
any of the asbestos-containing products to which he
may have been exposed. Respondents also argued
that Morgan's evidence did not establish a material
factual dispute that their products were a substantial
factor in causing his mesothelioma.

§ 5 The trial court granted the Respondents'
motions and dismissed Morgan's claims with preju-
dice. Morgan appeals.™?

FN3. Morgan does not appeal the trial
court's dismissal of his design-defect claims.

DISCUSSION

Y 6 The court reviews summary judgment de-
cisions de novo, engaging in the same inquiry as
the trial court. Michak v. Transnation Title Ins. Co.,
148 Wash.2d 788, 794-95, 64 P.3d 22 (2003).
“When ruling on a summary judgment motion, the
gourt is to view all facts and reasonable inferences
therefrom most favorably toward the nonmoving
party.” Lybbert v. Grant County, State of Wash,
141 Wash.2d 29, 34, 1 P3d 1124 (2000) (citing
Weyerhaeuser Co. v. Aetna Cas, & Sur, Co., 123
Wash.2d 891, 897, 874 P2d 142 (1994)). *729
Summary judgment is proper if the pleadings, de-
positions, answers, and admissions, together with
the affidavits, show that there is no genuine issue of
material fact and the moving party is entitled to
judgment as a matter of law. CR 56(c).

© 2011 Thomson Reuters, No Claim to Orig, US Gov, Works.

https://webZ.westlaw.oom/print/printstream.aspx?mt=Westlaw&prft=HTMLE&pbo=B C6... 10/18/2011




248 P.3d 1052
159 Wash.App. 724, 248 P.3d 1052
(Cite as: 159 Wash.App. 724, 248 P.3d 1052)

[3](4] q 7 It is well settled that asbestos
plaintiffs in Washington may establish exposure to
a defendant's product through direct or circumstan-
tial evidence. Allen v. Asbestos Corp., Ltd., 138
Wash.App. 564, 571, 157 P.3d 406 (2007).
“[I]nstead of personally identifying the manufactur-
ers of asbestos products to which he was exposed, a
plaintiff may rely on the testimony of witnesses
who identify manufacturers of asbestos products
which were then present at his workplage.” ¥
Lockwood v. AC & S, Inc, 109 Wash.2d 235,
246-47, 744 P.2d 605 (1987). They need not offer a
detailed recollection of facts surrounding the expos-
ure to the asbestos-containing product, See Van
Hout v. Celotex Corp., 121 Wash.2d 697, 706-07,
853 P.2d 908 (1993); Lockwood, 109 Wash2d at
246, 744 P.2d 605, For instance, in Van Hout, the
Washington Supreme Court held that the evidence
was sufficient to sustain the jury's verdict for an as-
bestos plaintiff where the plaintiff testified that he
worked in asbestos dust on ships, and witnesses
placed the defendant's asbestos-containing insula-
tion materials on those ships. Van Hous, 12)
Wash.2d at 707, 853 P.2d 908. However, “[w]hen
reliance is placed upon [circumstantial] evidence,
there must be reasonable inferences to establish the
fact to be proved.” Arnold v. Sanstol, 43 Wash.2d
94, 99, 260 P.2d 327 (1953).

FN4. The court explained: “Because. of the
long latency period of asbestosis, the
plaintiff's ability to recall specific brands
by the time he brings an action will be seri-
ously impaired. A plaintiff who did not
work directly with the asbestos products
would have further difficulties in person-
ally identifying the manufacturers of such
products, The problems of identification
are even greater when the plaintiff has
been exposed at more than one job site and
to more than one manufacturer's product.”
Lockwood, 109 Wash.2d at 246-47, 744
P.2d 605 (internal citation omitted).

[5106] § 8 It is equally well settled that the
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plaintiff in a product liability or negligence action
bears the burden to establish a causal connection
between the injury, the product and the manufac-
turer of that product. RCW 7.72.030(1); *730 hwai
v. State, 129 Wash.2d 84, 96, 915 P.2d 1089 (1996)
¢ Lockwood, 109 Wash.2d at 245, 744 P.2d 605. In
Lockwood, the Washington Supreme Court set forth
several factors for courts to consider when evaluat-
ing whether sufficient evidence of causation exists
against a particular defendant: (1) plaintiff's prox-
imity to the asbestos product when the exposure oc-
curred and the expanse of the work site where as-
bestos fibers were released; (2) the extent **1057
of time the plaintiff was exposed to the product; (3)
the types of asbestos products to which plaintiff
was exposed and the ways in which the products
were handled and used, and (4) the evidence
presented as to medical causation of the plaintiffs
particular disease. Lockwood, 109 Wash.2d at
248-49, 744 P2d 605. The court noted,
“[u]ltimately, the sufficiency of the evidence of
causation will depend on the unique circumstances
of each case,” but that “[n]evertheless, the factors
listed above are matters which trial courts should
consider when deciding if the evidence is sufficient
to take such cases to the jury.” /d at 249, 744 P.2d
605. The parties agree that the Lockwood
“substantial factor” test applies at summary judg-
ment.,

§ 9 The Lockwood court held that the worker
established a prima facie case against the manufac-
turer of asbestos cloth “by presenting evidence that
exposurg to asbestos causes asbestosis, that once
asbestos dust is released, it can remain in the air
and drift with air currents for a long period of time;
and that [defendant's asbestos] product was located
at shipyards where [the worker] was employed dur-
ing the period when he worked there,” even though
he did not introduce evidence that he directly
handled the defendant's asbestos products, ™
Lockwood, 109 Wash.2d at 243, 744 P.2d 605,

PNS. Lockwood involved an appeal from a
denial of the defendant's motions for a dir-
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ccted verdict, judgment notwithstanding
the verdict, or a new trial,

1 10 In Berry v. Crown Cork & Seal Co., inc.,
103 Wash.App. 312, 14 P.3d 789 (2000), we held
that the evidence was sufficient to raise a genuine
issue of material fact that a PSNS machinist was
exposed to asbestos-containing products¥*731 of the
defendant, The machinist worked at PSNS for six
years aboard a number of ships and worked around
insulators who used insulation materials that cre-
ated substantial amounts of dust. /. at 318, 14 P.3d
789. The machinist offered testimony that a distrib-
utor was among those who supplied asbestos-
containing thermal insulation material to PSNS;
certain brands of asbestos-containing thermal insu-
Jation were commonly used on ships repaired at
PSNS; PSNS obtained those products from distrib-
utors; and defendant had been a distributor of those
brands of products. See id. at 315-18, 14 P.3d 789.
The machinist also offered expert testimony that
“pecause asbestos dust had the ability to drift, an
asbestos product used in one part of a ship could
expose ‘workers in vast areas in a shipyard’ ” /d. at
318, 14 P.3d 789. The machinist did not submit
evidence that he worked directly with the distribut-
or's asbestos products and the evidence did not
show how much, if any, of defendant's product was
actually released into the shipyard. But this court
held that the evidence created a prima facie case
under the Lockwood exposure test. [d. at 323-25,
14 P.3d 789. In doing so, we rejected the defend-
ant's argument that the evidence required
“impermissible speculation” because the plaintiff
did not provide evidence as to how much and how
often PSNS purchased products from the defendant
as opposed to other distributors. /d, at 324-25, 14
P.3d 789. We wrote, “The extent to which
[defendant] supplied the products as compared with
other distributors is irrelevant for purposes of sum-
mary judgment.” /d. at 325, 14 P.3d 789, '

{ 11 In this case, at summary judgment, Mor-
gan provided the declaration and deposition testi-
mony of Melvin Wortman, the declarations of Dr.
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Eugene Mark and James Millette, Ph.D., the depos-~
ition testimony of Jack Knowles, and his own inter-
rogatory answers,

q 12 Jack Knowles was a pipefitter at PSNS,
where he worked with Morgan, Knowles testified
that they worked on three aircraft carriers together:
the USS Roosevelt, the USS Midway, and the USS
Coral Sea. When they worked together, he and
Morgan spent most of their time aboard ship and in
machinery spaces. Knowles saw Morgan remove
#732 and install piping from equipment, as well as
dismantle sections of piping and dismantle valves
from piping, Knowles testified that the work Mor-
gan did on flanges included removing asbestos
coating on flanges, cutting insulation back from the
flanges, removing flange gaskets, and cutting away
pieces of pipe to remove flanges.™ He and Mor-
gan worked in the presence **1058 of machinists,
who were responsible for removing and refurbish-
ing the pumps and working on their internal com-
ponents, including changing the packing. He testi-
fied that as pipefitters, he and Morgan did not
change the packing in pumps. However, there were
times when he and Morgan did internal work on
valves, such as replacing packing material, Accord-
ing to Knowles, the flange gaskets he and Morgan
removed and installed were primarily made of as-
bestos, and the packing was pliable asbestos.

FNG. It is undisputed that Respondents did
not manufacture, sell, or supply flange gas-
kets or insulation,

4 13 Knowles testified that Morgan and other
workers in Morgan's presence worked with and
around new and existing™’ pumps manufactured
by Aurora, Buffalo, DeLaval (IMO), and Warren.
He testified that he saw Morgan perform the fol-
lowing tasks on these pumps: break flanges at the
pumps, remove and scrape flange gaskets from the
pumps, make new flange gaskets for use on new
and existing pumps, and remove insulation from
flanges. Knowles testified that he saw other work-
ers in Morgan's presence work with packing in con-
nection with new and existing pumps of each of
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these manufacturers. As to the valve manufacturers,
Powell and Weir (Atwood), Knowles testified that
he witnessed Morgan remove and scrape gaskets
from their valves, and make new gaskets for use on
theit new and existing valves.”™® Knowles also
saw other workers work with packing on and make
gaskets for *733 Powell's and Weir's new and exist-
ing valves around Morgan, and scrape old gaskets
from their valves. ™ Knowles believed the pack-
ing was “probably” recommended or specified by
the valve manufacturer, Knowles testified re-
peatedly that the conditions in the air were dusty
and dirty when work on the valves and pumps was
being performed.

FN7. The word “existing” is used by the
parties to refer to non-new pumps and valves.

FN8. In a different part of his testimony,
he stated that he did not know if any of the
Atwood valves that he witnessed Morgan
working with were brand new.

FN9. Knowles stated later in the deposition
that he did not have a specific recollection
that the Atwood valves he witnessed Mor-
gan working with contained packing.

§ 14 The deposition and declaration of Melvin
Wortman were taken in another case and related to
the period from 1967 to 1971, when he was the su-
perintendent of machinists at PSNS.™NI® Wortman
stated that during that period, almost all of the
pumps used onboard Navy ships contained asbestos
gaskets and packing. He estimated that 50 percent
of the replacement parts obtained by PSNS, includ-
ing replacement parts for pumps, comMpressors,
valves, and other equipment, came from the origin-
al manufacturer. Wortman also stated that most of
the gaskets and packing that were in valves, pumps,
and compressors when they came into the shop for
ovethaul were probably provided by the original
manufactarer, /N

FN10. During this time, Morgan was a
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technician in the engineering design shop.

FN11. Warren Pumps filed a notice of
cross-appeal of the trial court's denial of
Warren's Joint Motion to Strike Portions of
the Declaration of Melvin Wortman.
However, Warren does not preserve this is-
sue by properly raising and discussing the
issue in its opening brief. See Sacco v.
Sacco, 114 Wash2d 1, 5, 784 P.2d 1266
(1990). While IMO's briefing includes ar-
gument as fo why the Wortman declaration
should not be considered by this court, it
acknowledges that it has not cross-ap-
pealed the trial court's ruling not to strike,
Accordingly, we decline to review the trial
court's admission of this evidence, and
consider the Wortman declaration as the
trial court did.

{ 15 James Millette, Ph.D., stated in his declar-
ation:

James Morgan's work to remove asbestos-con~
taining gaskets and packing from the above
equipment as well as fabricating new gaskets,
resulted in exposures to asbestos that were sub-
stantially above ambient levels. This would also
hold true whenever he remained in airspaces con-
taminated by such work conducted by others that
involved gasket removal, fabrication, and re-
placement.

#7134 Additionally, he stated that during the
time period in question, gaskets and packing to
which Morgan was exposed were primarily made of
asbestos.

q 16 Dr. Bugene Mark, a pathologist, con-
cluded that Morgan had “developed a diffuse ma-
lignant mesothelioma of the pleura” and **1059
that the asbestos to which Morgan was reportedly
exposed while working at PSNS was the cause of
the disease,

¢ 17 In addition, Morgan points to certain
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“admissions from defendants” as corroborating his
evidence about where the original and replacement
packing and gaskets came from. Specifically, each
of the Respondents, other than Warren, conceded
that the new pumps or valves that it supplied in-
cluded asbestos-containing packing and gaskets and
that it sold, in varying degrees, asbestos-containing
replacement packing or gaskets.

1 18 Based on this evidence, Morgan argues
that he has raised a genuine issue of material fact
that he was exposed to asbestos contained in
products that were made, sold, or supplied to PSNS
by each of the Respondents and that such exposure
was a substantial factor in causing his mesothe-
lioma.

§ 19 Respondents acknowledge supplying
PSNS with pumps or valves, but argue that Mor-
gan's evidence is insufficient to create a material
dispute about whether the new pumps and valves or
the replacement materials they supplied to PSNS
contained asbestos. For example, Aurora claims
that “the only evidence regarding a brand-new Au-
rora pump that was sent to PSNS concerns a
GNC-17 End Suction Navy Pump that was shipped
in 1960 and that was used to pump aviation fuel on
the U.S.S. Coral Sea. 1t claims that pump utilized
mechanical seals that eliminated the need for pack-
ing and internal gaskets, and thus a jury could not
reasonably infer that Morgan was exposed to asbes-
tos packing or gaskets that it sold or supplied. IMO
argues that “[e]ven if one could conclude that Mr.
Knowles observed Mr, Morgan working around
Delaval pumps in which new packing supplied by
DeLaval was being installed,*735 there is no basis
to also conclude that the packing contained asbes-
t0s.... [TThe evidence regarding the particular types
of pumps described by Mr. Farrow and Mr,
Knowles is that the ‘vast majority’ did not have as-
bestos-containing packing (or gaskets).” Weir ar-
gues that “while there is evidence that Atwood &
Morrill may have sold some replacement parts t0
the Navy, plaintiff offered no evidence to prove
that any asbestos-containing replacement parts sup-
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plied by Atwood & Morrill were actually present at
PSNS, or were ever used on any ship in Mr, Mor-
gan's presence.”

4 20 The Respondents also contend that Mor-
gan presented insufficient evidence that he worked
on or around any of their produets in such a manner
that he was exposed to any asbestos. For example,
Weir points out that Michael Farrow testified that
he saw Morgan working with Atwood valves “
‘many times.’ ® But Weir contends that when
pressed for specifics, Farrow could only point to an
instance when Morgan removed an Atwood valve
“from the machinery space in the engine room
aboard the USS Princeton in March 1954, Farrow
did not know whether the valve contained asbestos
packing, nor did he see Morgan working on the in-
ternal components of the valve,

4 21 Finally, Respondents argue that even to
the extent Morgan offered evidence of his exposure
to asbestos contained in products that they sold, the
evidence is insufficient to establish a material dis-
pute that the exposure was a substantial factor in
causing his mesothelioma. They contend that the
evidence of Morgan's exposure to their individual
products is insufficient as a matter of law to find
that their products were a substantial factor in caus-
ing his disease, particularly in comparison to his
exposure to other asbestos-containing products at
PSNS. They also argue, in regard to Morgan's ex-
posure to asbestos in packing, that it cannot be a
substantial factor because Morgan's own expett
opined that new and unused packing is not
“friable,” i.c.,, does not release respirable asbestos
fibers when manipulated. In addition, Respondents
point out that Morgan's *736 causation experts have
no personal knowledge of Respondents' specific
products or of Morgan's alleged exposure to them
but instead rely on the testimony of Farrow,
Knowles and Wortman. ™2

FN12. Some Respondents also argue that
Morgan's claims against them are barred
by the government-contractor defense.
Buffalo cites Boyle v. United Technologies
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Corp., 487 U.S. 500, 108 S.Ct. 2510, 101
L.Ed.2d 442 (1988) and argues that it can-
not be held liable because its pumps and
their components were furnished to the
Navy in conformance with its precise spe-
cifications, making Buffalo immune under
the government-contractor defense,
Moreover, it argues that the Navy had su-
perior knowledge of any hazards posed by
asbestos exposure and was a superseding
cause, Powell and Weir also claim the gov-
ernment-contractor defense.

In response, Morgan points out that in
Timberline  Air V. Bell  Heli-
copterTextron, 125  Wash2d 305,
324-30, 884 P.2@ 920 (1994), the Wash-
ington Supreme Court explained that the
issues are “generally different in a gov-
ernment specification defense based on
warnings than in a govermnment speeifica-
tion defense based on design defect.,” He
also points out that Buffalo admits that
the military specification defense was
only raised with regard to Morgan's
design defect claim. “Thus, there is no
basis to dismiss plaintiffs' warning
claims based upon the government-con-
tractor defense.”

“%1060 [7] § 22 We agree with Morgan that
when the evidence is viewed in a light most favor-
able to him, there are disputed issues of material
fact regarding: (1) whether Morgan was exposed to
asbestos-containing products made, sold, or sup-
plied by Respondents and (2) whether, under Lock-
wood, such exposure was a substantial factor in
causing his mesothelioma,

4 23 First, Morgan has presented evidence that
he was exposed to asbestos contained in products
manufactured, sold, or supplied by Respondents.
This evidence is found in the combined testimony
of various witnesses, Knowles testified that he saw
Morgan, or other workers in Morgan's presence,
work on the internal parts of all of the Respondents'
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pumps and valves. And all of the Respondents, ex-
cept Warren, acknowledge supplying replacement
parts to PSNS on occasion. In addition, Wortman
testified that approximately 50 percent of replace-
ment parts he saw came from the original manufac-
furers.

[8] 4 24 The Respondents vigorously contest
this evidence, but the majority of their arguments
g0 to the weight and credibility of Morgan's evid-
ence or attempt to contradict his *737 evidence
with their own ecvidence.fM3 Some Respondents
contend that Morgan does not offer evidence that
he directly worked with the internal parts of their
pumps, while overlooking Morgan's evidence that
he worked around others who did this work !
Washington courts do not require a plaintiff himself
to work directly with a defendant's asbestos-con-
taining material, Warren makes the point that Wort-
man's testimony relates to a different time period,
which is a relevant consideration. But a reasonable
inference can be drawn that the brands of parts used
at PSNS did not change significantly within a few
yearsMs Whether new packing is friable is also
relevant, but as Morgan points out, there is conflict-
ing evidence about that issue. Moreover, Morgan
claims not only that he was exposed to asbestos in
new packing; he also alleges he was exposed to as-
bestos during the removal of used packing and gas-
kets. Some Respondents put forth their own evid-
ence about the specific products they supplied to
PSNS and why Morgan could not have been ex-
posed to asbestos from these *738 products, but
Morgan is correct in that this evidence is contra-
dicted by his own witnesses' testimony,™¢

FN13. For example, Weir points out that
Michael Farrow testified that he saw Mor-
gan working with Atwood valves “ ‘many
times’ » But Weir contends that when
pressed for specifics, Farrow could only
point to an instance when Morgan removed
an Atwood valve “from the machinery
space in the engine room aboard the USS
Princeton in March 1954, Farrow did not
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know whether the valve contained asbestos
packing, nor did he see Morgan working
on the internal components of the valve,
Weir argues that “while there is evidence
that Atwood & Morrill may have sold
some replacement parts to the Navy,
plaintiff offered no evidence to prove that
any asbestos-containing replacement parts
supplied by Atwood & Morrill were actu-
ally present at PSNS, or were ever used on
any ship in Mr. Morgan's presence.”

FN14, For example, according to Warren,
Morgan presented no evidence that he
worked on the internal parts of a Warren
pump. “Thus, Plaintiffs' entire claim
against Warren is founded on Mr
Knowles's testimony that Plaintiff was
nearby when someone clse worked with
brand-new packing on a Warren pump.”

FN15. Warren points out that Wortman's
testimony was limited to 1967 to 1971,
when Morgan worked in the engineering
design shop. “Because Plaintiff was not
working with Mr. Wortman in Shop 31,
and was not working on any equipment
during  the  relevant  time  period
(1967-1971), Mr, Wortman's testimony
about the use of replacement components
inside the machine shop is not relevant to
plaintiff's claims.”

FN16. For instance, IMOQ argues that
“lejven if one could conclude that Mr.
Knowles observed Mr. Morgan working
around DeLaval pumps in which new
packing supplied by DeLaval was being in-
stalled, there is no basis to also conclude
that the packing contained asbestos....
[Tihe evidence regarding the particular
types of pumps described by Mr. Farrow
and Mr, Knowles is that the Vast majority'
did not have asbestos-containing packing
(or gaskets).”
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Morgan argues that evidence that he
worked with or around material origin-
ally supplied by DeLaval was contained
in Knowles's testimony: He answered
“yes” to the question, “Do you recall
seeing other people work with packing
in Mr. Morgan's presence on brand-new
DeLaval pumps?’ Morgan argues that
IMO's claim that he worked only around
fuel oil/lube oil pumps and its corporate
representative's testimony that the vast
majority of those gaskets and packing
were non-asbestos materials did not have
to be believed by the jury, because there
was  conflicting  testimony,  Morgan
points to Knowles' testimony that *
‘most of that [packing] was a pliable as-
bestos.” ™

#%1061 9 25 The Respondents rely on Braaten,
and Simonetta to argue that Morgan's evidence is
insufficient as a matter of law to survive summary
judgment, but their reliance on these cases is mis-
placed, Braaten is the more relevant decision be-
cause in Braaten the defendants were also manufac-
turers of pumps and valves that were sold to the
Navy and used aboard ships. The trial court dis-
missed Mr. Braaten's case on summary judgment
and the Washington Supreme Court affirmed be-
cause his evidence was insufficient to show that he
was exposed to asbestos originally contained in
packing and gaskets supplied by the defendants,
and there was no evidence that the defendants sold
or supplied the replacement packing or gaskets to
which Mr, Braaten was allegedly exposed. Braaten.
165 Wash.2d at 380-81, 198 P.3d 493, The court
specifically noted the uncontroverted testimony of
Mr. Braaten that he did not work with new pumps
and valves; that he was not exposed to asbestos
when others installed new pumps; and that by the
time he worked on the defendants' products, it was
impossible to tell how many times the original
packing and gaskets supplied by the defendants had
been replaced with packing and gaskets supplied by
other companies. /d. at 381-82, 198 P.3d 493. But
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Morgan, uniike Mr, Braaten, presented evidence
that he was exposed to asbestos originally con-
tained in products *739 supplied by Respondents or
asbestos in replacement products supplied by Re-
spondents,

[91[10] 9§ 26 The next issue is whether Morgan
presented sufficient circumstantial evidence to cre-
ate an issue of fact that under Lockwood, his al-
leged exposure to Respondents' asbestos products
was a substantial factor in causing his mesothe-
Jioma. The first factor concerns Morgan's proximity
to the asbestos product when the exposure occurred
and the expanse of the work site where asbestos
fibers were released. The second factor is the extent
of time the plaintiff was exposed to the produet.
“The proximity and time factors can be satisfied if
there is evidence that the plaintiff worked at a job
site where asbestos products were used, particularly
where there is expert testimony that asbestos fibers
have the ability to drift over an entire job site.” A/-
len, 138 Wash.App, at 571, 157 P.3d 406. Morgan
worked as a pipefitter at PSNS for approximately
nine years and developed mesothelioma ™7 Tt
would be virtually impossible to know exactly how
much time Morgan was exposed to the products of
each Respondent, But Knowles testified that he saw
Morgan or workers around Morgan work with Re-
spondents’ pumps and valves, and both Knowles
and Wortman testified that at least some, if not
most, of the gaskets and packing were made of as-
bestos. Also, Morgan provided expert testimony
that removing asbestos-containing gaskets and
packing resulted in exposures to asbestos that were
“gubstantially above ambient levels.,” This was also
“true whenever he remained in airspaces contamin-
ated by such work conducted by others that in-
volved gasket removal, fabrication, and replace-
ment.”

FN17. Although he was employed at PSNS
for approximately 37 years, his claim fo-
cuses primarily on the time that he worked
as a pipefitter,

q 27 The third factor is the types of asbestos
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products to which a plaintiff was exposed and the
ways in which the products were handled and used.
Here, the asbestos attributed to Respondents was in
packing and gaskets that either arrived at PSNS
with or inside their pumps and valves, or 740 were
supplied to PSNS as replacement packing and gas-
kets. The parties generally dispute both that Re-
spondents' pumps and valves contained asbestos
and that they were handled**1062 and used in such
a manner that asbestos fibers were released in Mor-
gan's vicinity. But he presented evidence that, at the
very least, created an issue of fact as to whether the
work he or others did on Respondents' pumps and
valves resulted in asbestos exposure,

{ 28 The last Lockwood factor is the evidence
presented as to medical causation of the plaintiff's
particular disease,

Such evidence would include expert testimony on
the effects of inhalation of asbestos on human
health in general and on the plaintiff in particular.
It would also include evidence of any other sub-
stances that could have contributed to the
plaintiffs disease, and expert testimony as to the
combined effects of exposure to all possible
sources of the disease. The consideration of other
potential sources of the plaintiffs injury is neces-
sary because exposure to materials other than as-
bestos may also cause a number of the diseases
associated with inhalation of asbestos fibers, and
the risk of contracting disease may be increased
by the combined effects of exposure to more than
one substance, such as asbestos and cigaretie
smoke.

Lockwood, 109 Wash.2d at 248-49, 744 P.2d
605 (internal citation omitted). Here, pathologist
Eugene Mark, M.D., concluded that Morgan had
“developed a diffuse malignant mesothelioma of
the pleura” and that the asbestos to which Morgan
was reportedly exposed while working at PSNS was
the cause of the disease. Respondents do not allege
that there was any other factor causing Morgan's
mesothelioma besides his exposure to asbestos at
PSNS.
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Y 29 Respondents argue that the evidence of
Morgan's exposure to their individual products is
insufficient as a matter of law to find that their
products were a substantial factor in causing his
discase, particularly considering his likely exposure
to other asbestos-containing products at PSNS.
While we do not decide the frequency of asbestos
exposure a plaintiff must demonstrate to survive
summary judgment, we note that this case involves
allegations of more than a single instance of expos-
ure to asbestos from %741 each Respondent's
products. Knowles testified that Morgan worked
with new and existing pumps or
valves—plural-—from each Respondent, which
means that Morgan could have been exposed to as-
bestos in each Respondent's products numerous
times during the years he worked at PSNS, particu-
larly in his capacity as a pipefitter/steamfitter. For
purposes of summary judgment, this showing is
sufficient,

[11] ] 30 Finally, regarding Respondents’ gov-
ernment-contractor defense, we agree with the trial
coutt that it is an affirmative defense that is fact-
intensive and a matter for the jury FN8

FNI8, In its oral ruling, the court stated,
“With regard to the military specification
defense, it would be an affirmative de-
fense. The burden would be on any or all
of the defendants to prove it by a prepon-
derance of the evidence to the trier of the
fact,”

¢ 31 In sum, Morgan alleges evidence that
raises an issue of material fact as to whether he was
exposed to asbestos from each Respondent and
whether the exposure was a substantial factor in
causing his mesothelioma. The trial court erred in
dismissing his claims on summary judgment.

9 32 Reverse.
WE CONCUR: GROSSE and SCHINDLER, JJ.
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