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AUTGMOTIVE UNITED TRADES | NO. 85661-3
ORGANIZATION, a non-profit

trade association, MOTION TO EXPAND
THE APPELLATE
Appellant, COURT RECORD
UNDER RAP 9.11
V.
THE STATE OF WASHINGTON;
CHRISTINE GREGOIRE, in her

capacity as Governor of the State of
Washington; LIZ LUCE, in her
official capacity as Director,
Washington State Department of
Licensing,

Respondents.

1. Identity of Moving Party

Automotive United Trades Organization (“AUTO”) seeks the
relief indicated in Part 2.
2. Statement of Relief Sought

Expansion of the appellate record to include: (1) a letter dated
March 16, 2011 by the Departmenf of Licensing (“DOL”) to the Chairman

of the Yakama Nation Tribal Council; (2) a letter dated April 11, 2011

- from the Chairman of the Yakama Nation Tribal Council to DOL; (3) a

letter written on June 23, 2011 by DOL to the lead attorney for the
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Yakama Nation Tribal Council; and (4) a briefing paper created by DOL

relating to the Yakama Nation consent decree,

3. Facts Relevant to Motion

AUTO has indentified numerous state constitutional violations and
abuses of authority by the Governqr and DOL (“the State”) with respect to
the use of Washington taxpayer dollars, AUTO filed a declaratory
judgment action in Grays Harbor County Superior Court to stop such
unconstitutional actions by the State.

The State moved to dismiss AUTO’s complaint on the grounds that
the tribes with whom the Governor and DOL had signed compacts were
indispensible parties to the action, an)d, due to their sovereign immunity,
the action could not proceed. |

In 'its motion, the State argued to the trial court that any concerns
about statutory or constitutional violations were unwarranted, becaus.e the
compacts contained “vigorous” audit provisions to ensure that the tribes

were only collecting the refunds owed pursuant to the compacts,’

Although the trial court was deeply concerned about AUTO’s allegations

! These assertions are belied by numerous news articles to the contrary. Those
articles were reference in the Washington Policy Center amicus memorandum filed in
this matter. The State again claimed its “vigorous enforcement” of the compacts in its
response to AUTO’s request for direct review, but dropped that claim in its response brief
on direct review. However, the State is not precluded from again raising the assertion at
oral argument. ' A
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and the prospect of ﬁo judicial remedy, it. granted the State’s motion to
dismiss.

Shortly after the State succeéded in exempting the compacts from
all judicial review, it wrote‘ a letter to the Chairman of the Yakama Tribe
documenting that tribe’s long history of total noncomplidnce with the
audit provisions of its consent decree with the State. Talmadge decl, ex.
A2 The consent decree, dated August 21, 2006, required the tribe to
submit -annual audit reports to the State documenting the amount of fuel
purchased and sold by tribal merﬁbers. Id at 5. The letter claims that the
tribe has never fully complied with the audit requirement, giving tardy and
insufficient -information for 2007 and 2068, and nothing whatsoever for
2009. Id The long history of tribal noncompliance is also detailed in a
DOL briefing paper created in January 2011. Talmadge decl. ex. B.
Despité the tribe’s continued flagrant violation of the terms of the consent_
decree, including the withholding of millions of dollars owed to the State,
the State has only re;cently invoked the dispute resoluﬁon provision of the
consent decree with the Yakamas. Id.

The tribe responded to DOL’s letter on Aprii 11,2011, Talmadge

decl. ex. C. The tribe claimed that the consent decree was “challenging”

? The compacts that were negotiated pursuant to SB 5272 required payments to
{ribes from the Motor Vehicle Fund (“MFV*), Certain compacts, like the consent decree
involving the Yakamas, pre-dated SB 5272 and required the tribes to collect gas taxes
and remit them to the State. The Yakamas owe the State millions of dollats.
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to implement, and that tribal representatives wanted to meet to “improve
and to clarify the relationship” between the tribe and DOL regarding fuel
taxation. Id | |
As recently as June, DOL was continuinéto negotiate and make

“concessions” to the Yakamas, despite their ongoing flagrant violation of
the consent decree. Talmadge decl. e.x. D. DOL has even bowed to tribal
demands that documents regarding its violations be kept secret and not |

disclosed under the Public Records Act, RCW § 42.17A (“PRA”)., Id. In
the event that DOL does not feel that it can lawfully keep its actions secret
under the PRA, it has agreed to give advance notice to the tribe so that it
may seek to enjoin disclosure to the public on some other, unidentified
grounds. Id

4, Grounds for Relief and Argument

RAP 9.11 permits a party to ask the Court to expand the appellate
record before a decision on the merits if (1) additional proof of facts is
needed to fairly resolve the issues on review, (2) thé additional evidence
would probably .change the decision being reviewed, (3) it is equitable to
excuse a party’s failure to present the evidence to the trial court, (4) the
remedy available to a party through post-judgment motions in the trial
court is inadequate or unnece’ésarily expensive, (5) the appellate court

remedy of granting a new trial is inadequate or unnecessarily expensive,
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and (6) it would be inequitable to decide a case solely on the evidence
already taken in the trial court. RAP 9.11; Harbison v. Garden Valley
Outfitters, Inc., 69 Wn, Apia. 590, 593-94, 849 P.2d 669 (1993).

Moreovef, this Court may waive the requirements of RAP 9.11 if
the new evidence would serve the ends of justice or judicial economy.
RAP 1.2(c); Wash. Fed'n of State Employees, Council 28 v. Stdte, 99
Wn.2d 878, 884-85,-665 P.2d 1337 (1983). In WFSE, this Court held that
evidence of stafe agency action taken after the trial proceedings closed
would be considered, even though the structures of RAP 9.11 had not been
followed.> The evidence in question directly affected the case on review,
and remand would have been inefficient and unnecessary. Id. at 885.

In this case, the evidence in question meets all of the criteria of
RAP 9.11. First, additional prdof of these facts is 'heoessary for review.
The State succeedeclivin dismissing this case below by claiming that the
tribes’ right to immunity was more .important than the right of Washington
citizens to challenge the authority of the State to enter into these contracts
with tribes. The State cited the audit provisions of the contracts in support
of its argument that citizgn lawsuits are not needed because the contracts

guarantee “vigorous” state agency oversight.

% Under a prior version of RAP 9.11, parties were not allowed to move for
expansion of the record, Only the Court could initiate expansion. WFSE at 884.
Nevertheless, this permitted such a motion in the interests of justice. Id.
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As this nevi} and previously unavailable evidence confirms, the
“vigorous” oversight touted by the State below is anything but vigorous.
For four years, DOL has permitted the Yakamas to flout the audit
provision of ’Fhe decree,' apparently without saying a word. Only.when
faced with the light of day shed by this lawsuit challenging ﬂﬁs type of
“yigorous” enforcement did DOL seek “mediation” to resolve this
violétion. Talmadge decl. ex. A. Even now, DOL continues to aid the
tribe in violating the consent decree, and in keeping those violations from
pﬁblic view. DOL is apparently “negotiaﬁ'ng” with the tribe to Vchange the
terms of a lawful consent decree to which the 'part'ies agreed. Th‘ese facts
run directly contrary to a critioél arguﬁlent mad¢ by the State below, and
are necessafy_ for this Court’s review. Té]madge decl. ex..B, C.

These documents coﬁld change this Court’s-decision. The critical
question on review is whether the trial court appropriately weighed the
balance between tribal sovereignty and a citizen’s right to judicial review
~of potential constitutional violations by state-officers. Evidence that those
state officers have been ignoring their duties of oversight in violation of
state statutes and constitutional provisions, weighs heavily in favor of the
citizenry, represented in this case by AUTO.

- Also, this Court’s decision on review would change because the

State is claiming that the compact audit provisions provide citizens with
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the necessary assurance . that taxpayer dollars are not being
unconstitutionally applied or otherwise misused. State’s br. on direct
review at 5-6.

What the State does not disclose in its briefing and What thié'new
eyidence reveals is that tﬁe consequences for noncompliance with those
audit'provisions are weak or non-existent. The State can and does allow a
tribe to retain millions of téxpayer dollars c;wed to the MVF in direct
violation of the compécts, and the State refuses to act for years. If the
‘State need not'cnforce the compacts and consent decrees, the State’s claim
that there can never be any judiqial oversight of the State’s duties and
responsibilities under the compécts becomes evén more dangerous.

If the State has no motivation to {figorously enforce these
agreéments, and citizens cannot through the judiciary require the State to
act, then the temptation to abuse or ighore these agreements for improper
purpos'es_ increases, It is not difficult to imagine what political or personal
gain may be had by' state officials who have the bower to “o§erlook”
millions of dollars that tribes owe to Washington taxpayers. |

| This new evidence also relates directly to another substantive issue
before this Court: whether the State is violating the 18th Amendment by
allowing tribes to spend MVF "J.fevenues on non-highway purposes. As the

State argues in its answer to AUTO’s request for direct review, the audit
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provisions are not only intended to track tribal expenditures on fuel in
order to calculate “refunds,” they are also intended to ens‘ﬁre that tribes
spend MVF funds on highway purposes. Id* If the audits are not
occurring, then there is no way of verifying whether there is 18th
Amendment compliance, contrary to the State’s representations to. this
Court. |

It is equitable to excuse AUTO failq;re to presént this evidence to
the trial court, for the siniple reason that summary judgment was entered
in this case on February 4, 2011, and the letter was sent on March 16,
2011, Duriﬁg the pendency of the proceedings below, AUTO had no
reason to know that the State was shirking 1ts duty to enforce the audit
provisions of the compacts. Furthermore, the timing of this letter is highly
suspicious. As the letter’s iog indicates, the hSt’ate has known for years that
the Yakamas were out of compliance, yet chose not to act until after the
trial court’s decision in its favor. So, at the same time the State was

touting to the trial court that the “vigorous” audit requirements sufficiently

* Incredibly, the State claimed in its answer to AUTO’s request for direct
review that spending MVF funds on drug dogs, boat ramps, walking trails, and the like
does not violate the 18th Amendment. State’s answer on direct review at 2 n.1. In
support of this absurd notion, the State cites the definition of “highway purposes” in
RCW 82.36.450 and RCW 82.38.310. These statutes define “highway purposes” far
beyond the limits of the 18th Amendment. See e.g., State ex rel. O'Connell v. Slavin, 73
Wn.2d 554, 452 P.2d 943 (1969) (maintenance of a public transportation system not a
highway purpose). Therefore, the State relies upon an unconstitutional statute to argue to
- this Court that there is no need for judicial review of that statute or the resulting
agreements with tribes.
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protected the constitutional interests at stake, it was sitting on evidence to
the contrary. Equity fa{fors admission of this evidence.

Post-judgment motions in the trial court would be iﬁadequate and
unnecessarily expensive. AUTO would be forced to reopen trial court
proceedings and ﬁle a CR 60 motion to vacate the judgment. Regardless
of whether the trial §ouﬁ vacated or affirmed its prior order, this case is
inevitably g‘(_)ing‘ to proceed to appeal because of the stakes and interests
involved, Therefore, in the interest of judicial econdmy, this Court should
resolve tﬁe question of this new evidence under RAP 9.11,

For the same‘ reaéons that poéﬁjﬁdgmént motions would be
inadequate, ther femedy of granting a new trial is .inadequate and
unnecessarily expensive. This case involves primarily legal issués that
this Court will eventﬁally need to resolve.

Finally, it would Be inequitable to decide thié case solely on the
evidence already taken in the trial court. Again, the State heavily relied on
the audit provisions of the: compacts to assure the trial court thaf the
compacté needed no judicial oversight. The State argued that it would
ensure the Washington Constitution and laws'were being obeyed by
enforcing the compacts’ “vigorous” audit provisions. This evidénce belies

the State’s assertions,
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This Court should grant AUTO’s motion under RAP 9.11 to
expand the record on review to include this new evidence,

DATED this 31 day of December, 2011.

WJ

A

Philip A. Talmadge, WSBA #6973

Sidney Tribe, WSBA #33160
Talmadge/Fitzpatrick

18010 Southcenter Parkway

Tukwila, WA 98188-4630

(206)574-6661 '

Attorneys for Appellant Automotive United
Trades Organization
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SUPREME COURT
OF THE STATE OF WASHINGTON

AUTOMOTIVE UNITED TRADES NO. 85661-3
ORGANIZATION, a non-profit
trade association, DECLARATION OF
PHILIP A. TALMADGE
Appellant, IN SUPPORT OF
MOTION TO EXPAND
V. THE APPELLATE
COURT RECORD

THE STATE OF WASHINGTON; UNDER RAP 9.11
CHRISTINE GREGOIRE, in her
capacity as Governor of the State of
Washington; LIZ LUCE, in her
official capacity as Director,
Washington State Department of
Licensing,

Respondents.

PHILIP A, TALMADGE declares as follows:
1. I am over the agé of eighteen, competent to testify, and
make this declaration based upon personal lméwledge.
2. Attached as Exhibit A is a true and correct copy of the
letter dated March 16, 2011 by the Department of Licensing.
| 3. Attached as Exhibit B is a true and correct copy of a
briefing paper created by the Department of Licensing relating to the

Yakima Nation consent decree.
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4, Attached as Exhibit C is a true and correct copy of the letter
dated April 11, 2011 from the Chairman of the Yakama National Tribal
Counsel to the Department of Licensing,

4,.  Attached as Exhibit D is a true and correct copy of the
letter written on June 23, 2011 by the Department of Licensing to the lead
attorney for the Yakima National Tribal Council.

I declare under the penalty of perjury, under the laws of the State
of Washington, that the foregoing is true and correct.

DATED thisa_fs‘_‘"day of December, 2011 at Tukwila, Washiﬁgton_.
n ~ AL.LM (AL
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STATE OF WASHINGTON"

| DEPARTMENT OF LICENS!NG
.A PO Box 90.2‘0 ~ Olympm, Washmgton 98507 9020 . : S

The: Hon@rableHarry Snrnskm BT S gy
Chairman, Ya,kama Na‘uon Tn al Counc11 e e
PO Box151 - : G

Toppemsh,

Dear Chalrman Srmskm

DOL is mvokmg the

, Washmg’con) Per the Consent Decree, Sectxon 4 7 b DOL requests dates and tlmes fhe' Yakama
Natlon s representauves are a\raﬂable to meet faoe-to-face Withm 30 days of: receipt of this Tetter.

' o) DOL:toies will e Josk hnston, Tribal

L1aison ‘He may be reaohed at 360 902 3720 or by email at JJ ohnston@dol a.gov

s is o8 i disputc and DOL s posmon On’ each issue: - -

The. follomng».are D@L’

siseint Décree for Permds 20@7 zems & 2009 have not

béén completed oF submitted 6. D@L

D@L’asw]a@smm R

DOL has aotedm good i i the ¥a Vation.to;attempt to.ind xrnallyresolve the issue
of outstandmg audits foz 20/ 7:2008 and 2009.. As of Marech 15; 2011, Yakama Nation has been
unresponsive to DOLs a‘ctempts to resolve these-audits. The following is a brief sumary of
those efforts: :

|
®. In May 2008 DOL sent not1ﬁcat10n to the Yalcama Natwn te 1mt1ate the annual audlt of
- fuel purchases and salés for 2007, The Yakama Nation did not respond ta-the letter
. throughout 2008. DOL staff made. mu1t1p1e attempts to foll@w—up by phone and obtaina
: response without SUCCess.: P e

. In February 2009 DQL was able o contact Yakama Natxon Chamnan Ralph Smnpson
A joint. meetmg via.conference call was: scheduled for April 16, 2009 to.discuss the audit
process for 2007. : : :



The Honorable Harry Sm1sk1n
March 16, 2011
Page 2

¢ On April 8, 2009, Dlreotor Liz Luce sent a 1etter to. Chairman Sampson initiating the
audit process for 2008, Given the 2007 audit process had not started it was
recommended the 2007 and 2008 audits b combmed mto one aud1t process to be
-completed by July 1, 2009

s During a conference call on April 26, 2009 (rescheduled Apml 16M conference call), DOL

- and the Yakama Nation agreed to combine. the audits for 2007 and 2008 into one audit
process. The audit periods agreed upon were Januaty 2007 Ahrough December 2007 and'
January 2008 through December 2008. DOL and the Yakama Nation also-agreed to the
records to be reviewed, the process for selecting a CPA firm by July 1, 2009, points of -
contact for each party throughout the audit: process, and a tevised audlt completion date
of September 30, 20090 allow time for the Yakama Natmn to complete an RFP process
for an audit firm, ; .

e On May 7,: 009 Dlrector Liz Luce verified in wntmg the: agreed upon aucht process and
: ,,;iconﬁmled the rcv1sed audlt compleuon date of Septemb 20 R : .

e Mayt through Augllst 2009 the,RFP process- Y completed andan a“dlt ﬁ‘m was..
: ,_-selected el o R T

y o | In September 2009 DOL agreed to a. second extensmn of ’che ﬁnal i -t:due date to . o
OctoberBO 2009, ; SRETT f S :

e InOctober 2009, the Yakdma Nation requested athird éxtension of the final-audit due
date and requested the determination of the due date occur after tribal couricil member
- elections, which were-torbe held that menth, DOL: agreed to part1c1pate ;m a conference ?
call on Novenber 16 to deterrmne a ﬁnaI atdit date :

- On November 16, 2009, the Yakama Nation was unable to prov1de an‘audit completlon
date and requested another extension, DOL and the Yakama Nation agreed to again
 disouss-afinal audit-date at the'next conférente: cell (got for December 16, but later

.. postporied to Decembier 22) as both parties hiee e'd o d1 uss: the om?rent audxt status thh
‘their respectxve administrations-and leadership. - i :

o On December 22, 2009, the Yakama Nation: shared via conference call that they had not
-completed the election process for Tribal Council ‘members which impacted the Nations’
-ability to provide a revised audit. completion date. Tn addition, the audit firm shared that

. they svere unable to.obtain the necessary fuel tax records to compléte the:audit and could
not provide audit findings to the Tribe and DOL based on current records. DOL shared it
was no longer willing to extend the timeframes for audit completion, and that by January
15, 2010, the audit:must be completed and presented to DOL. 'DOL requested prompt
response from the Yakama Nation with potential dates for a faoe~to-faee audit-debrief
meeting prior to the January 15,2010 deadline. -



The Honorable Harry Smiskin . . (e g
March 16, 2011 o ' e
Page 3 - - SR

o' In-early: February 201@ D@L wag notiﬁed of the new Ghairmah; Vice:Chairman;-
Secretary and Tribal Couineil members for the Yakama Nation:: DOL initiated -contact ;-
wn:h the new Chamnan to make 1ntroduct10ns cnsure he wa_s mformed of the outstandmo .

these time ,ﬁ'fames'.

~ » In November and Decembex 2010, after pumerous phone messages andii"

attemptmc contact. xWIth the Yalcam ; Natlon § attomey, Mr Carranza sa:d that he w111 try ‘

J "’EAs of Dederiber 31, 2010, DOL hag ot been: contaoted'by the Yakama Na’uon reg
the 2009 audit and has ‘not recewed a wntten audit report. T




The Honorable Harry Smiskin O E T b B i
March 16, 2011 , Lo DTET LT
Page 4 ' o

As of March:15;2011, DOL:has: no‘c recewed audit s
penods 2007 . 2008 and 2009

jISSUE* Inadequate records com j
Nation-to initiate the audlt,proce’ésffqr 2009.- .,

" aware of the fueling station
Consent Decree and is 'qulred fo Tevoke those

Vs :mm-mbai members.

DOL"S .EosmaON--

the -prior ye
ﬁndmgs

- DOL has access. |



The Honorable Harry Smiskin
March 16, 2011 :
Page 5

Based on those records, the percentage of tax-free fuel that will be delivered 1o stations.on the .
Yakama reservation will be recuced below the current 75 percent, as the current 75 percent was.
set based on the estimated percentage of fuel sold to enrolled Tribal members in 2006.

ISS.UE: Taxes.ate due to the State of Washington by the Yakama Nation.
DOLS, POSITION: |

Per the Consent Deoree, Sectmn 4. 11 Hability for state fuel taxes is to be reconciled by both
parties and either the State or-the Tnbe must make payment by April 30, The.audit findings will
be 1nstruct1ve to the p_amas n. detenmmng the amount owed, Per Secnon 4.10.1, all gallons of
{butedito the Tribe andnot used in the manner deseribed in Sectmn 4.9 shall be
considered subjec;“c ’co thie State®s taxes undet- the Oonscnt Decree.

DOL is unable to verify, due teo Tack ofiaudit reports. for 2007 2008 and 2009 by the Yakama

Nation, that the Yekarma Nation has used any gdllons of fuel sold or distributed to the Tribe in

the manner described in Section 4.9. The Yakarna Nation is then subject to the State’s taxes on

all fuel delivered to the reservation under the- Conseﬁ’c Decree. The estimated tax-owed for 2007,
2008, and 20094s$11,009, 069

Please respond to Mr. J ohnston 1o sohedule A mutually aoceptable meetihg time as soon.as .
possible. He-can be reached v1a email at hohnqmn(")dol.wa gov-of at (3 60) 270- 1311

~ Sincerely,

Liz Luce
Director
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BRIEFING PAE‘ER ~ JANUARY 2011
YAKAMA NATION -FUEL TAX AUDITS FOR 2007, 2008, 2009 & 2010

BACKGROUND:

The Fuel Tax Agreement between the Yakama Nation.and the State of Washington, Depattment of Licensing’s (DOL) ié a
Consent Decree issued by the United States Disttict Court forthe Eastern District of Washington in November 1994,
effective January 1995, and amended per'a Settlement Agreement in August 2006

In May 2008, DOL sent notification to-the Yakama Nation 10, initiate the antal audit.of fuel puschases and sales for 2007,
The Yakama Nation did not respond to-the letter throu g,hont 2008 My ltpre atternpts were made viap mne to follow-up
and obtain a response, WI»—thont success, : -

In Februa;ry 2009, DOL was ableto. contact the Yakama Nation”s Chairman Ra}ph Sampson. A, joint: meefing via
conference call wasscheduled for Apr il }6? 2009 t0: dxscuss thie audit process for 2007,

On April 8, 2009, ’Duecmr iz Tsios senta ietter o' Chaxrman Sampson initiating the-audit pnéqes_s,fér 2008, Given the
2007 auditprocess had ndt started i was recommiended thie 2007 and, 2008 audits be combined 1uto one&udit.process to:
be: comp!eted by July-1, 2009. S S

Via a. conference call on Aprll 26 2009, DOL: and the Yakama Nation' agreed to oombme the audits.for. 2007 and 2008
into one audit.process, The audit, perlods agréed Bpon-were! Janua:'y 2()0‘? lo. Decémber 2007 ‘and January 2008 fo
December 2008. DOL:and the Yakarha Nation also agreed to-the. fecords to be reviewed, the proccs6 forselection of'a
CPAfirm by July 1;.2009, pomts of contact for each.party ﬁhroughout thedudit: plocess, and .a revised audit compietton-
date of September 30, 2009, allowmg time for the Yakama, Nauon to-complete an REP process for an audit f’ iray.,

On May 7, 2009 Dlrector’sz Luce venﬁed i writing the agreed upon autht process and eonﬁmxed the revxsed audit
completlon date of Septeniiber 30, 2009, : .

: Mayaﬂarough August ‘-_2‘{){}9_, the»f&Fi’s-proc@SsWa_g.chfr;pleteé‘a;xdian'-audifcj, firm was selected.
 In‘September 2009, DOL. agroed:to a second extension of the findl audit due.date. to Oetober 30,2009,

In-October 2009, the Yakama Nation requested athirdextension of ;thé _ﬁnaié.avidii 'éi?gt,'eﬂd‘at»e and requested the
determination of thie.due.date occur after tribal council tember elections, w'hic‘h“Wem thatrienth, DOL.agreed to
participate in a conference call ofl November 16.to.detetmine o final dudit-date.

On November 16, 2009, the ¥ akama Nation. was unable to provide an andit completion date and requested another

_extension. DOL and the:Yakama Nation agreed to re-discuss a final audit date at the next-conference call (set for
December 16, but later postponed to December 22) 4s both parties needed t¢ discuss the currerttaudit status with their
respective.administrations and leadership. :

On Deceniber 22, 2009, the Yakama Nation shared via conference call that they had not completed the election process
for tribal council members which impacted the Nations” dbility to provide a revised audit completion date. In.addition,
the.audit firm shared that they wete unable to-obtain the necessary Tuel tax records to complete the avdit and could not
provide audit findings to- the Tiibe and DOL-based on currentrecords, DOL shared it wasno longer willingto extend the,
timeframes for audit completion. By Janudry 15,2009, the-andit must ‘be complalad and preseﬂted 1t0-DOL. DOL

:‘Bmwmmmlﬁmwwmmmu ) I Page 1



requested prompt response from the Yakama Nation with potential dates for a face-to-face audit debrief meeting priotto
the January 15, 2010 deadline.

In‘early February'2010, DOL was notified of the fiew Chairman, Vice-Chaifman, Secretary and Tribal Counctl members
forthe Yakama Nation, DOL.initiated. contact: ‘with the.new Chairman to make.introductions, ensure he was informed of

the outstanding audits and torequest an in-person meeting regarding the out-standing aud]ts Ani m~person meeting with
the Chairman ard Couincil members was scheduled for Aug,ust 3,2010.

On Jupe '21,.20.1‘0, DOL sent a .letter to the’ Y&kama. N.a'tfon-xmtxatmg'the-agdit process for 206“9. The Yakama Nation was-
required-to' meet with DOL to select the CPA firmto com-piete the audit-and submit a final written report the Director.

On August 3,.2010, ‘Dxrectm Lycé miet-ifi-persoti withthe’ trxbal councﬂ to: dlscuss the cansenf decree and audtts At the:

meeting, the teibal couricil agreed to an Augtist 20.conferénce callwith DOL to: 1evestabilsh gavemmmt«to government :
dsscusszons on completing the: audlts

.O'n August 20, 2010, Yakama Nation requésted:that DOL. éff‘er a fetter memorializingithe goodwill discussions that both
sides were embarking upon .and that DOL commit tohot mvokmg the dispute rasoluucm ciausc m the-consent-decree o
‘during these:discussions.

On' Septembe{ 13,2010, DOL serit a lstter to Vakama Nation Chairman niemofidl‘iz"ing“ﬂm discussions and included the :
expestation that the ciisoussxons bé oompleted and: result m a resolution tothe: audﬂs by January 15, 2011.

'Upon receipt of the letter from DOL the Yakama. Natron 'S etttomey Ji uii Carranza agked: that the COmpletuon «date be .
removed because the Nation was Workmg ‘through-the death of a fribal member; DOL oﬁered 10. extend the compietmn
dateto'March 15,.201 1 -and asked for suggcstlons on how to sreach resolution.

- mtd~OctOber 2016, aﬁernumerotts emaily’ and phone m'essages by DOL attemptingto ‘makecotitaét With the Yeikama.
‘Nation®s: atiorney, Mr. ‘Carranza responded with:an email saying the;DOL could expecta cotrespondence later inithe.
month or ear]y November regarc‘img the audits, No correspondenoe was received from the Yakama Natlon

‘n"November and Décembii 2010, aftér numerdus phone miessages and emails by DOL. attemptmg c:ontaot with the
'Y’akama Nation's attorney;. Mr. Carranza said thathe will. ﬁ'y to-get.a response for DOL. '

As.of Decenber 31, 2010, DOL has:not been contacted by the Yaicama Natmn reg,ardmg the 2009 audits:and has not
received 4 written- audlt report. .

Asof J anuaryl5, 2010, there has been no fuirther response by or oontaqt from the. Yakama Nataon to DOL regardmg the
2007,.2008 or 2009 audits.’

Circamstandes Requiriug Immediate Audit Completion

The circumstances for DOL to require immediate audit completion were shared with the Yakama Nation during the-
conference calls and followed-up in weiting after the August 3,72010 meeting. ‘Below ig a.portion ofthe information
provided:

'Record Keeping - The 'Yakama Nation has.obtained for the anditor’s.review only partially completed fuel tax
leoords per the record keepmg recgun erients:in the-Consent Decree, section 4,17, Perthe. audlt firm, the records
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provided and lack of records available will net allow for an audit to be-completed. If an audit firm is unable to
complete an audit based on records, the Yakama Nation is not meeting recording keeping terms of the consent
decree.

Tribally Licensed Yakama Businesses Operating Filling Stations on the Reservation - The Yakama Nation has
fueling stations with Ticenses that expired in 2009 and 2010. Per section 4.16 of the Consent Decree, the Yakama
Nation is required to (shall) revoke the licenses of filling station(s) on the Reservation not conducting business
consistent with all terms of the Consent Decree..

Without a completed audit which verifies the fuel stations are maintaining records in accordance with section 4 1’7
of the Consent Decree, the Yakaima Nation i§ required to, ... (shall) revoke the iwenses of filling statxon(s)
To date, the Yakama Nation hag riot revoked the licenses. of: any fueling statiohs.

, ercgptgg@ Estimates « Per the Consent, Decree? section 4.9 and 4,11, the percentage estimates of the Consent :
Decree.are reviewed by March 31 of each:yesr to determine actual number of, galions of fuel sold during the: pnor
year, :

Thie percentage caloulation forthe upwmmg year.ls based upon: audit ﬁndmgsd If the alidﬂ; is not. completed for
2007, 2008, 2009 & 2010 percentages will'haye tobe adjusted based on linited: completed records supplied by
Y akama Natlon and any records of suppliers and distiibutors to which DOL has:adcess, Based on those records,

~ 'DOL anficipates that the perceritage of tax-free fuel that will be delivéred to stations on- ‘the Yakama reservation
will:be reduced below the virient 75%, as that 75% is'set based on the' percentage of fuelsold to enrolled Trxbai
members, '

‘Payments— Liability fof state fuel taxes are io be reconciled by both partiesa and &ither the State or-the Tiibé must
make payment by Aptil 30, The audit findings wﬂl be mstruotwe to the pames in determinmg the amount.owed,

‘Without:a completed audit, the fuel taxes owed the tribe or state wﬁl nc‘n bedble to be caiculated and payinents: processed
by Aptil 30 for 200’1@, 2008, 2009 and: 2010.
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April 11, 2011

Sent via Emall and U.S. Certified Mail

Ms, Liz Luce, Director
Department of Licensing -

~ Post Office Box 9020
Olympia, Washington 98507-8020
Email: LLUCE@dol.wa.gov- .

\ RE: Yakama Nation Fuel Tax Consent Decree
Dear IVIs. Luce:

Jam writmg in response to your. March 16, 2011 letter invoking the dispute resolution process in the
amended fuel tax consent decree between the Yakama Nation and the State of Washington. The letter
asked that the Nation respond within thirty days and provicle times when the Nation Is available to '
meet in person with representatives of the State to discuss a number of issues, specnfied in your letter,
regardlng implementation of the decree.

The Yakama Nation welcomes the opportunity to meet and to discuss ways to Improve and to clarify
the relationship between the Nation and the State with regard to fuel sales and taxation. The Yakama
people have always been traders, and fuel sales are an importarit part of our current tribal economy.
Our experience with the decree shows that some of its provisions are challenging for both the Nation
and the State to implement. Obviously, discussions between the Nation and the State will need to
address the specific issues identified in your letter. The Nation has some questions regarding the
State’s positions as set out in that letter, and we may have some disagreements to work through
regarding them. In addition, the Nation hopes to discuss ways to adjust the relationship between the
State and the Nation in the future, so as to resolve all parties’ concerns simplify tax administration, and
mimmize future dlsagreements

We suggest that we meet in Toppenish on May 25, 2011 at 9 a.m. during a Spectal Tribal Council
Session dedicated to this issue. If possible, we would like o meet here In Toppenish because a number
of tribal officials involved in these matters have difficulty traveling. | encourage you to invite all
relevant state participants to this special meeting to work together on these issues.

Mr. Julio Carranza of the Yakama Natlon Office.of Legal Counsel will be contacting Josh Johnston, the

Department’s Tribal Liaison this week to verify the State’s availability. and finalize scheduling and
location. '

Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865-5121

9 Confederated Tribes and Bands Established by the
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In céncluslon, I regret that events within the Nation have delayed our discussions, and look forward to
a productive meeting and resolution of outstanding issues concerning the State’s fuel taxes.

A

‘ Respectfully,

q—lé{gr:/‘?miskin, '

Chairman
Yakama Natlon

cc: . Josh Johnston, Department of Licensing
Julio Carranza, Office of Legal Counsel

Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865-5121-
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DECLARATION OF SERVICE

On said day below I emailed and deposited with the U.S. Postal Service a
true and accurate copy of: Motion to Expand the Appellant Record Under RAP
9.11 and Declaration of Philip A. Talmadge in Support of Motion to Expand the
Appellant Court Record Under RAP 9.11 in Supreme Court Cause No. 8566 1-3 to
the following parties:

Van A. Collins Kristopher I. Tefft

410 11™ Avenue SE, Suite 203 PO Box 658

Olympia, WA 98501-2371 Olympia, WA 98507-0658
Harry I.F. Korrell Todd R. Bowers, Senior Counsel
Davis erght Tremaine, LLP - Attorney General of Washington--CJD
1201 3™ Avenue, Suite 2200 800 5" Avenue, Suite 2000
Seattle, WA 98101-3045 Seattle, WA 98104-3188

Rene D. Tomisser, Senior Counsel - Howard M. Goodfriend
Attorney General of Washington Smith Goodfriend, P.S.

Torts Division 1109 1% Avenue, Suite 500

PO Box 40126 Seattle, WA 98101-2988
Olympia, WA 98504-0126

Kenneth W. Masters

Shelby R. Frost Lemmel

Masters Law Group, PLLC

241 Madison Avenue North

Bainbridge Island, WA 98110-1811

Original efiled with:

Washington Supreme Court
Clerk’s Office

415 12" Street W

Olympia, WA 98504

I declare under penalty of perjury under the laws of the State of |
Washington and the United States that the foregoing is true and correct.

"

DATED this 21st day 0 «]i?mber, 2011, at Tukwila, Washington.
(47
/4

P(la Chapler
Talmadge/Fitzpatrick

DECLARATION




OFFICE RECEPTIONIST, CLERK

To: Paula Chapler
Subject: RE: Automotive United Trades Organization v. The State of Washington, Cause No. 85661-3
Rec, 12-21-11

Please note that any pleading filed as an attachment to e-mail will be treated as the original.

Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Paula Chapler [mailto: paula@tal-fitzlaw.com]

Sent: Wednesday, December 21, 2011 11:04 AM

To: OFFICE RECEPTIONIST, CLERK

Subject: Automotive United Trades Organization v. The State of Washington, Cause No. 85661-3

Per Ms. Tribe’s request, attached please find the Motion to Expand the Appellate Court Record Under RAP 9.11 and

Declaration of Philip A. Talmadge in Support of the Motion to Expand the Appellate Court Record Under RAP 9.11 for
filing in the following case:

Case Name: Automotive United Trades Organization v. The State of Washington, et al.
Cause No. 85661-3

Attorney: Sidney Tribe, WSBA #33160

Talmadge/Fitzpatrick

18010 Southcenter Parkway

Tukwila, WA 98188

(206) 574-6661

Sincerely,

Paula Chapler

Legal Assistant
Talmadge/Fitzpatrick
(206) 574-6661



