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I. ARGUMENT

A. Answer to Argument Regarding Retained Control Claims

The arguments set forth by amicus curiae Washington State
Association for Justice Foundation (“WSAJF”) regarding the applicability
of the retained control doctrine conflate and essentially extinguish the
clear classifications and rules of law upon which a landowner’s liability
for negligence is based as has been determined by this Court over the
decades. These distinct classifications and rules of law clearly established
by this Court are: (1) the legal distinctions between trespassers, licensees,
and invitees;' (2) the general rule that a landowner who employs an
independent contractor to do work for it or on its behalf is not liable for
injuries to employees of the independent contractor resulting from their

work;? (3) the retained control exception to the foregoing general rule of

'See Kamla v. The Space Needle Corporation, 147 Wn.2d 114, 125, 52
P.3d 472 (2002); lwai v. State, 129 Wn.2d 84, 90-91, 915 P.2d 1089 (1996).

See Kellyv. Howard S. Wright Construction Co., 90 Wn.2d 323, 300, 582
P.2d 500 (1978); Fenimore v. Donald M. Drake Consir. Co., 87 Wn.2d 85,
549 P.2d 483 (1976); Larson v. American Bridge Co., 40 Wash, 224, 82 P,
294 (1905); see also W. Prosser, Handbook of the Law of Torts 468 (4th ed.
1971); 2 Restatement (Second) of Torts § 409 (1965).
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non-liability for injuries to an independent contractor’s employees;’ and
(4) the specific duty under RCW 49.17.060(2) to comply with the rules,
regulations, and orders promulgated under Chapter 49.17 RCW where a
landowner retains the right to control the performance of the work of a
general or independent contractor hired to do work for or on behalf of the
landowner.*

If the Court of Appeals’ decision in Afoa’ is not reversed and the
arguments in support of this decision are adopted, then instead of these
clear, longstanding legal distinctions and rules of law, landowners, such as
the Port, will be faced with uncertainty as to how their interaction with
persons on their land, and the meaning of any “contracts’ associated
therewith, will be treated by the courts of this state. Such uncertainty,

which now exists because of the Court of Appeals’ decision in the 4foa

3See Kelly v. Howard S. Wright Construction Co., supra.; Fenimore v.
Donald M. Drake Constr. Co., supra.; see also Greenleaf v. Puget Sound
Bridge & Dredging Co., 58 Wn.2d 647, 364 P.2d 796 (1961); 2 Restatement
(Second) of Torts § 414 (1965). y

‘See Kamla v. The Space Needle Corporation, 147 Wn,2d 114, 125, 52
P.3d 472 (2002).

*Afoa v. Port of Seattle, 160 Wn, App. 234, 247 P.3d 482 (2011).
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case, should not be sanctioned by this Court and the arguments of amici
curiae the WSAJF in support thereof should not be adopted by this Court.

According to the WSAJF, the retained control exception should not
be confined to instances where a landowner directly engages an
independent contractor to perform work on its land.® Instead, the WSAJF
urges that the terms of a license agreement or any other type of contract
with the employer of an injured worker should be assessed to determine
whether some term or phrase thereof or some act of the landowner can
somehow be said to amount to the retention of a right to control the
performance of the work of the licensee or other contracting party.” Such
a scenario, however, provides no meaningful way for landowners to assess
or legally avoid potential liability for personal injuries caused by persons
working on their land.

As set forth in detail in the Port’s Petition for Discretionary
Review and Supplemental Brief, the retained control exception is an

“exception” to well established law in this state. Contrary to the argument

Br, of WSAJF at 5-6.
1d. at 6.



of the WSAIJF, it is not a “free standing rule of tort liability”.® As such,
this exception should continue to be applied in the workplace setting only
to those situations where a landowner has actually hired an independent
contractor to do work for or on its behalf and where the landowner actually
has retained the right to control the performance of the work it hired the
independent contractor to perform. This should be the case whether the
duty of care owed by a landowner to workers on its land is imposed by the
common law or by WISHA,

As the case law in this state holds, aside from the Court of
Appeals’ Afoa decision, the retained control doctrine has never had any
other application in any other landowner liability context. Such a
restriction on the applicability of the retained control exception will
preserve the legal distinctions with respect to a landowner’s duty to people
and workers on its property, avoid the conflation of legal principles and
distinctions allowed by the Court of Appeals’ Afoa decision, and provide
continued clarity to landowners so that they will know how their legal
obligations to people on their land can be met.

B. Answer to Argument Regarding Employer Requirement Under
WISHA

5Br. of WSAJF at 12,



The Washington State Association for Justice Foundation argues
that under Chapter 49.17 RCW it is not necessary that the injured person
be an employee of an independent contractor hired directly by the
landowner/licensor. The WSAIJF argues that WISHA’s specific duty
under RCW 49,17.060(2) is imposed upon the Landowner/Licensor
merely because either the landowner or the landowner’s own employees
have access to the relevant work place.” These arguments are incorrect
and contrary to the express language of RCW 49,17,

As explained in detail below, under Chapter 49.17 RCW, just
because a landowner has a contract, such as a license or lease, with an
entity that is performing work on its land does not make it the “employer”
of that contractor for WISHA purposes. Under Chapter 49.17 RCW, a
landowner first must have a contract with an independent contractor the
essence of which is the personal labor of the independent contractor
before the landowner can be considered the employer of the independent
contractor and its employees.'” And even then, if the landowner does not

retain the right to control the performance of the work of its independent

’Br, of WSAJF at 15.

¥See definitions of “employer” and “employee” respectively at RCW
49.17.020(4) and (5).



contractor, the landowner does not have imposed upon it the specific duty
owed under RCW 49.17.060(2)."

In the Afoa case, there is no contractual relationship between the
Port and EAGLE or between the Port or any of EAGLE’s airline clients
the essence of which is the personal labor thereof for or on behalf of the
Port. To the contrary, the contracts between the Port and EAGLE and
betweeﬁ the Port and the airlines are, respectively, as a matter of both form
and substance, a license agreement (CP 202-213) and a lease operating
agreement (CP 392-557). Under the facts of the 4foa case, because the
Port did not have a contract with either EAGLE or its airline clients the
essence of which is their personal labor, the Port is not an “employer”
thereof under WISHA. Because the Port is not the “employer” thereof
under WISHA, the retained control exception that otherwise may be
applicable to landowners that do have such a contractual relationship does

not apply in the 4foa case.

' Kamla v. The Space Needle Corporation, 147 Wn.2d at 125,
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RCW 49.17.060 creates two separate duties.'?> The first subsection
thereof prescribes that each employer has a general duty to protect only
that employer's own employees from recognized hazards which are not
covered by specific safety regulations,”

The second subsection of RCW 49.17.060 prescribes a specific
duty to comply with WISHA regulations.' This duty extends to an
employer’s own employees, and also extends to employees of an
independent contractor, when a party asserts that the employer did not
follow particular WISHA regulations.”” Where such an allegation is
asserted, all employees working on the premises are members of the

protected class.'

RStute v. P.B.M.C., Inc., 114 Wn.2d 454, 457, 788 P.2d 545 (1990);
Adkins v. Aluminum Co. of Am,, 110 Wn.2d 128, 153, 750 P.2d 1257, 756
P.2d 142 (1988); Goucher v, J.R. Simplot Co., 104 Wn.2d 662,671,709 P.2d
774 (1985). _

1d.
M1d.

BSrute, 114 Wn.2d at 458; Adkins, 110 Wn.2d at 153; Goucher, 104
Wn.2d at 672.

'6Stute, 114 Wn.2d at 458; Adkins, 110 Wn.2d at 153; Goucher, 104
Wn.2d at 673.



RCW 49.17.060, as interpreted by this Court in Goucher, Adkins
and Stute, clearly identifies two separate classifications of workers to
whom respective duties are owed. The first is the duty owed to an
employer’s direct employees, Under RCW 49,17.060(1) the employer
owes his or her employees a general duty to maintain a safe place of
employment for their benefit and under RCW 49.17.060(2) owes a specific
duty to his or her employees to comply with rules, regulations, and order
promulgated under Chapter 49.17 RCW, However, with respect to the
employees of an independent contractor, RCW 49,17.060 mandates that
with respect to this classification of employees, the employer owes only a
specific duty to comply with rules, regulations, and orders promulgated
under Chapter 49.17 RCW.

RCW 49.17.060, as interpreted by this Court in Goucher, Adkins
and Stute, expressly recognizes that a single employer can owe a duty to
two different groups of employees. The first group of employees to which
both the general and specific duties are owed is the employer’s own direct
employees. The second group of employees recognized in RCW
49.17.060 is the employees of the independent contractor hired by the

employer that has his or her own direct employees. It is to this second



group of employees that the employer only owes a specific duty to comply
with rules, regulations, and order promulgated under Chapter 49,17 RCW.

In order for one employer to owe duties to two different groups of
employees under RCW 49.17.060, as envisioned by the legislature and as
interpreted by this Court, it necessarily follows that the employer, in this
case the landowner Port of Seattle, had to have entered into two different
and separate types of contracts of employment. First, the employer had to
have hired its own direct employees. Second, the employer then had to
have hired an independent contractor to whose employees the employer
only owes a specific duty under RCW 49,17,060(2).

That there are two distinct and separate groups of employees
referenced in RCW 40.17.060 necessarily leads to the following
conclusion. An employer of his or her own direct employees, like the
Port, does not become the employer of another employer’s employees
unless an employer, like the Port, actually contracts with this other
employer and the contract between the two employers is one the essence of
which is the personal labor of the other employer, In the Afoa case, the
Port did not ever undertake the second act of hiring an independent |
contractor, i.e. either EAGLE or EAGLE’s airline clients, to do work for it

or on its behalf so as to give rise to the Port potentially owing a specific
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duty to the employees of these entities under RCW 49.17.060(2). In fact,
it is undisputed that the Port did not ever hire EAGLE, Mr. Afoa, or the
airiines conducting air operations at STIA to do 7anything for er on behalf
of the Port.

That the legislature intended that a landowner/employer could only
become the employer of an independent contractor’s employees and
thereby potentially have imposed upon it the specific duties set forth in
RCW 49.17.060(2) for the benefit of the independent contractor’s
employees is further evidenced in the definition of “employer”, as set forth
in RCW 49.17.020(4). Therein, RCW 49.17.020(4) also refers to these
two distinctly separate classifications of employers. In pertinent part,
RCW 49.17.020(4) provides as follows:

the term ‘employer’ means any business entity [including
municipal corporations] which . .. gmploys one or more

employees or who contracts with one or more persons, the essence
of which is the personal labor of such person , . . .

(Emphasis supplied.)

This language expressly provides that an “employer”, aside from the
employer’s own direct employees, is an “employer” of some other person
only where the essence of the contract with this other person is “the

personal labor of such person.”
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This separate classification of direct employers and employers who
have a contract with an independent contractor the essence of which is the
independent contractor’s personal labor is continued in the definition of
“employee” as defined in RCW 49,17.020(5). RCW 49.17.020(5)

provides as follows:

the term “employee” means an employee of an employer who is
employed in the business of his employer whether by way of
manual labor or otherwise and every person in this state who is
engaged in the employment of or who is working under an
independent contract the essence of which is his personal labor

for an employer under this chapter whether by way of manual labor
or otherwise.

(Emphasis supplied.)

In summary, three separate statutes in WISHA each make reference
to two distinctly different classifications of employees of an “employer”.
Under this scheme, only where an entity has entered into a contract with an
independent contractor the essence of which is the personal labor of the
independent contractor does the employer become an employer of
someone besides the entities’ direct employees, In other words, an
employer who has his or her own direct employees does not become the
employer of the employees of an entity with which it has a contract unless

that contract is for the personal labor of the independent contractor.
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In the Afoa case, the Port directly employs hundreds of people (not
tens of thousands as incorrectly asserted by counsel for Mr, Afoa). As
7suchi, the Port is an “employef” of these direct employees. However, the
Port did not also become the employer of EAGLE or EAGLE’s airline
clients merely because the Port had a license agreement with EAGLE or
because the Port’s employees had access to the AOA. In the 4foa case, the
Port’s “contract” with EAGLE is not a contract the essence of which is the
personal labor of EAGLE. The Port’s contract with EAGLE, contrary to
the Court of Appeals’ reluctance to accept it as such, is a license. No
where in its “contract”, i.e. license, with EAGLE, does the Port hire or
employ EAGLE to do anything for the Port or on the Port’s behalf, The
Port therefore is not an employer of EAGLE under WISHA because the
Port does not have a contrad with EAGLE the essence of which is the
personal labor of EAGLE.,

The WISHA statutory scheme, as evidenced by the way that it
consistently distinguishes between direct employers and employers of
independent contractors, envisions the scenario, just like the one here,
where an entity, such as the Port, has two different groups of employees
working on its land. The first group is the direct employees of the Port.
To this group of employees, the Port owes both the general and specific

12



duties set forth in RCW 49.17.060(1) and (2), respectively. The other
group of employees that can be working on land owned by the Port of
Seattle is the employees of an entity, such as EAGLE, the airlines, or
Starbucks, to mention just a few, that does not have a contract with the
Port the essénce of which is the personal labor of such contracting party.
To this group of employees, the Port does not owe any WISHA duties,
The Port does not owe this second group of employees on its land any
WISHA duties because there is no agreement between the Port and the
employer(s) of this other group of employees the essence of which is their
personal labor for or on behalf of the Port. To this latter group of
employees, the Port owes to them only the common law duties prescribed
by the trespasser, licensee, and invitee classifications, and that is all.
I1, CONCLUSION

The arguments advanced by WSAIJF in support of the Court of
Appeals’ Afoa decision should not be adopted by this Court,

RESPECTFULLY SUBMITTED, this 6" day of February, 2012,

NORTHCRAFT, BIGBY & BIGGS, P.C.

% ﬁ// 7227/
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