RECEWED
SUPREME COURT

STATE OF WASHINGTON /7

Feb 03, 2012, 4:01 pm Ré/

BY RONALD R. CARPENTEF
GLERK,

No. 85789-0

Consolidated with No. 85947-7

RECEIVED BY E-MAIL “7 /)

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,
.
ENRIQUE GUZMAN NUNEZ,

Petitioner.

. ON APPEAL FROM THE SUPERIOR COURT OF
THE STATE OF WASHINGTON FOR DOUGLAS COUNTY

The Honorable John Hotchkiss

- SECOND SUPPLEMENTAL BRIEF OF PETITIONER

THOMAS M. KUMMEROW
JAN TRASEN
Attorneys for Petitioner

- WASHINGTON APPELLATE PROJECT
1511 Third Avenue, Suite 701

Seattle, Washington 98101

(206) 587-2711




TABLE OF CONTENTS
A. ARGUMENT woovovoeoeoe, S e e et

1. REGARDLESS OF WHETHER DOUBLE .
JEOPARDY APPLIES, THE REMEDY FOR A
VIOLATION OF BASHAW IS TO STRIKE THE
ENHANCEMENT AND REMAND FOR .
RESENTENCING .....ccocviiminereeene e,

2. MR. NUNEZ ADOPTS BY REFERENGE THE

ARGUMENTS:IN MR. RYAN'S SECOND
SUPPLEMENTAL BRIEF ..o,

B, CONCLUSION........cciiiiiiiiienenesiinrivsese e eve e



TABLE OF AUTHORITIES
WASHINGTON CASES

. State v. Aguirre, 168 Wn.2d 350, 229 P.3d 669 (2010)................... 1
State v. Bashaw, 169 Wn.2d 133, 234 P.3d 195 (2010) .......c..cu..... 1
State v. Eggleston, 164 Wn.2d 61, 187 P.3d 233 (2008) ................ 1
State v. Kelley, 168 Wn.2d 7é, 226 P.3d 773 (2010) ..veovverrvrerennne, 1
State v. Recuenco, 163 Wn.2d 428, 180 P.3d 1276 (2008)............ 2
State v. Siers, 158 Wn.App. 686, 244 P.3d 15 (2010), review

granted, 171 Wn.2d 1009 (2011) ................................................. 1

RULES : .
RAP 10,11 eb e 3



A, ARGUMENT
1. REGARDLESS OF WHETHER DOUBLE
JEOPARDY APPLIES, THE REMEDY FOR A
VIOLATION OF BASHAW IS TO STRIKE THE
ENHANCEMENT AND REMAND FOR
RESENTENCING
Mr. Nunez acknowledges that this Court has ruled in prior
cases that double jeopardy does not apply to sentence
enhancements. See State v. Aguirre, 168 Wn.2d 350, 229 P.3d
669 (2010); Stafe v. Kelley, '168 Whn.2d 72, 226 P.3d 773 (2010);
State v. Eggleston, 164 Wn.2d 61, 71, 187 P.3d 233 (2008). Mr.
Nunez does note that this Céurt has yet to address the exact
situation as pfesented here where'the underlying conviction is
constitutionally proper but the enhah'cemént is violative of the rule
established by Staté v. Bashaw, 169 Wn.2d 133, 234 P.3d 195
(2010). This prééenfé; tHe unique issue of what is the remedy when
the enhanlce'meh't'mus"[ be reversed when the underlying conviction
is affirmed. Mr. Nunez notes that a similar issue is currently before
this Court in State V. Siers, "1"_58 Wn.App. 686, 244 P.3d 15 (2010),
review granted, 171 Wn.2d 1009 (2011)."

! Siers was argued before this Gourt on October 25, 2011. Siers
involved a second degree assault and a “Good Samaritan” enhancement where
the State failed to allege the enhancement.in the Information. The issue was the



Yet this fact does not.end the discussion. As noted by Mr. -
Nunez in his initial supplemental brief, the remedy where the
resulting sentence is based upon an improper jury verdict is to
strike the enhancement, albeit not on double jeopardy grounds.
State v. Reouenéo, 163 Wh'.2d 428, 442, 180P.3d 1276 (2Q08). In
Recuenco, fthe trial court i‘ns’ﬁ‘ucted the jury on the deadly WeapOn.'
verdict, which fhe jury subsequently found. The court sentenced
Mr. Recuenco, not imppsing ,fhe deadly weapon enhancement as
found by fhe jury, but insteadv-imposing a firearm enhancement.
This Court found the error occdrred in the improper sentencing of
Mr. Recuenco and ordered thie firearm enhancement stricken. /d.

Here, thé trial court a'lso erred in imposing the enhancement

as it resulted from ah"berbﬁér jury verdict that itseff was the result
of an improper jury instruction. As. in Recuenico, the error here was
in imposing an enharicémment that was the result of the faulty jury
verdict. Thus, the refnedy must follow that found in Recuenco;

strike the enhhancerrient and remand for resentencing.

rémedy for the failure to p}*op'e:rli/ gl‘lege the enhancement: strike just the
enhancement or the en han,cemen_t'and the underlying conviction.



2. MR.NUNEZ ADOPTS BY REFERENCE THE
ARGUMENTS IN MR. RYAN'S SECOND
SUPPLEMENTAL BRIEF

Pursuant to ‘RAP 10.1(¢)(2), Mr. Nunez adopts by reference
the arguments submitted byl George Ryan in his second
supplemental brief filed wnth thS Court
B. CONCLUSION - = - .

For the reasons statéclt in Mr. Nunez's supplemental brief
and the instant second suppllemeAntal brief, he requests this Court
strike the enhancement énd remand for resentencing without the
enhancement. A

DATED this 1st day of Februéry'2012L

o Respec",ully'submlﬁed

d \\
‘ TH@ ASM KUMMERdW (WSBA.21518)
Washington Appellate Project — 91052
Attom \s for Petitioner Nunez
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