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A, INTRODUCTION

The State of Washington levies, and the Department of Revenue (“State”)
collects, an excise tax on motor fuel called the “hazardous substances tax”
(“HST”). Proceeds from the tax are used to fund environmental cleanup

| programs. However, article II, § 40 of the WashingtonlConstimtion prohibits the
Jevying of excise taxes on miotor fuel except to fund “highway i)urposes,’; which
this Céurt has defined narrowly.

Tower Energy Group (“Tower”) and Automotive United Trades
Organization (“AUTO”) sought a declaratory judgment to stop this
unconstitutional diyersion of motor fuel taxes for non-highway purposes. After
cross-motions for summary judgment, the trial court ruled in favor of the State.

The trial court here effectively ruled as a matter of law that the State of
Washington may levy a tax on motor fuel and. spend the funds on non-highway
purposes, as ‘long as the State calls the tax by anot’her name. The ruling allows an
ongoing violation of article II, § 40 ‘of the Washington Constitution, which
requires taxes on motor fuel to be expended only for highway purposes. The trial
court also ruled that there is a statute of limitatibns on challenging an
unco_nstitutional action, essentially ruling that the unconstitutional act becomes
constitutiénal with the paésage of time,

B. ASSIGNMENTS OF ERROR

(1)  Assignments of Error
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1. The trial court verred in entering summary judgment in favor of the
State of Washington in its order dated April 8, 2011.

2. The trial court erred in denying summary judgment in favor of
AUTO/Tower in its order dated‘April 8,2011.

(2)  Issues Relating to Assignments of Error

1. Is an excise tax on the possession of petroleum products, which
iﬁoludes Ihotqr vehicle fuels, an excise tax on the sale, distribution, or use of
motor vehicle fuel subject to the provisions of the 18™ Amendment (g.rticle 1L §
40) of the Washington Constitution? (Assignments of Error 1, 2)

2. . Can a state’s unconstitutional actidn ripen into a constitutional one
by the mere passage of time? (Assignment of Error 1)

C. STATEMENT OF THE CASE

The HST is an excise tax enacted as part of the Model Toxics Control Act
(“MTCA”).in 1988. ESB 6440, Laws of 1988, Ch. 112, Later cédiﬁed as RCW |
chapter 70.105B, this statute was patterned after the federal Comprehensive
Environmental Response, Compensation and Liability Act (“CERCLA”)
mandating cleanup of hazardous substances.

The HST states:

(1) A tax is imposed on the privilege of possession of hazardous

substances in this state, The rate of the tax shall be seven-tenths of
one percent multiplied by the wholesale value of the substance.

Brief of Appellants - 2



(2) Moneys collected under this chapter shall be deposited in the
toxies control accounts under RCW 70.105D.070.

(3) Chapter 82.32 RCW applies to the tax imposed in this chapter.

The tax due dates, reporting periods, and return requirements

apphcable to chapter 82.04 RCW apply equally to the tax imposed

" in this chapter.
RCW 82.21. 030 Revenues from the HST are depos1ted into state and local tox1cs
control accounts (collectwely “STCA™). Id; RCW 70.105D.070(2). Funds in the
STCA are used for various purposes, including programs for the safe reduction,
recycling, or disposal of hazardous wastes from households, small businesses, and
'ag.ficulture, hazardous méterials emergency response traiﬁing, and water and
gnviromnental health protection and monitoring programs. Id.

“Hazardous substances” includes motor vehicle fuels. RCW
82.21.020(1)(d)(2); WAC 458-20-252. That statute defines “petroleum products”
as hazardous substances, and defines petroleum products to include “plant

~condensate, lubricating oil, gasoline, aviation fuel, kerose,rie; diesel motor fuel,
benzol, fuel oil, residual oil, 1iq1ieﬁed or liquefiable gases such as butane, ethane,
and propane, and every other product derived from the refining of crude oil....”
RCW 82.21.020(1)(d)(2).

When it was first enacted, Washington residents felt the cleanup statute
was too lenient — particularly with regérd to petroleum products. The voters |

enacted Initiative 97 to replace the Legislature’s original version of MTCA,

Petroleum products were a central issue in the two measures, CP 91-95.
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“Seeping landfills, pesticides, and petroleum products can cause cancer and birth
defects.” Id. (emphasis added). An initiative to maintain the Legislature’s
version of MTCA was also on the ballot. Id. The Attorney General’s Office
ballot title for Initiative 97B, which would have retained the 1987 law, read, |
“Shall the legislature’s cleanup program...with less coverage of petfoleum, be
retained?” Id. (emphasis ;idded). Initiative 97 was approved by the electorate and
became effective March 1, 1989, codiﬁed as RCW chap_tef 70.105D. The
initiative is now MTCA. Id. |

As of June 2008, tﬁe HST generated approximately $135 million in
revenue to the state and local toxics control éccounts. Washington State
Department of Ecology, MTCA‘ Fiscal Year 2008 Annual Report. CP 198-99,
243, |

AUTO members va:re involved in Washington’s gasoline supply industry.
They operate approximately 250 gasoline stations in Washihgton. CP 60. While'
the majority of members are retailers of gasoline, I;Einy are wholesale distributors.
As whoiesalers, AUTO members supply approximately 1,000 stations in the state.
Id. AUTO members cover the entire distribution chain of motor vehicle fuel with
the exception of the refiners. Tower is an AUTO member and a distributor, ot
“jobber” of motor fuel. CP 61.

Article II section 40 of the Washington Constitution, commonly referred

to as the “18™ Amendment,” creates a “special fund” for the purpose of receiving
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all license fees for motor vehicles and excise taxes' on the sale, distribution or use
of motor vehicle fuel. The 18™ Amendment provides in pertinent part;

All fees collected by the State of Washington as license fees for

motor vehicles and all excise taxes collected by the State of

Washington on the sale, distribution or use of motor vehicle fuel.

and all other state revenue intended to be used for highway

purposes, shall be paid into the state treasury and placed in a

~ special fund to be used exclusively for highway purposes.

. Wash. const, art. II, § 40. The Legislature codified the 18™ Amendment’s special
fund, named the Motor Vehicle Fund (“MVF”), in RCW 46.68.070.>

No part of HST revenue is depos1ted 1nto the MVF. CP 199. Lobby1sts'
for orgamzauons other than AUTO had raised the potentlal back in 1988 that the
HST might be constitutionally problematic, but MTCA supporters such as the
Washington Envifonmental Council insisted it was not. CP 656. The ‘1988
Voters Pamphlet is silent regarding .any 18® Amendment implications. CP 90-

112.* The 18th Amendment was not heavily discussed by legislators, proponents,

1 An excise tax is a tax the state imposes on a taxpayer for exercising a certain rlght or
prmlege 1B K. Kunsch, Washmgton Practice § 72.4 (4"‘ ed. 1997)

2 RCW 46.68.070 states:

There is created in the state treasury a permanent fund to be known as the motor
vehicle fund to the credit of which shall be deposited all monies directed by law
to be deposited therein. This fund shall be for the use of the state, and through
state agencies, for the use of counties, cities, and towns for proper road, street,
and highway purposes, including the purposes of RCW 47.30.030. ‘

" Recently a bill was introduced in the Legislature to expand and increase the HST, CP
61, 669. The bill proposed a new separate tax, at nearly double the iate of the original HST. CP
674. Proceeds from this new HST would be used for a variety of non-highway purposes, such a
- storm water runoff mitigation, A substantial portion of the proceeds would be used as general
revenue. CP 675.
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or opponents of the measure during the debates, and AUTO néver saw any legal
analysis of the subject until recently. CP 656. Recent abuse and expansion of the
HST beyond its original boundaries prompted AUTO to take action and ask this
Coutt to at least review the tax for its constitutionality. |
Since the peissaé,e of MTCA, AUTO members have paid the.I-IST. CP 61.
Some members like Tower pay the tax directly, Id. Many pay it in the form of a
line-item on the invoice by refiners, either directly to retailer members or to the
- wholesaler who then line-items it on to the retailers. CP 61.:4 | ' |
AU"fO/ToWer SOugh£ declaratory judgﬁent to stop J'fu'ture unconstitutional-
diversion of motor fuel taxes for non-highway purposes. CP 1-4. After cross-
motions for‘suml.nary judgment, CP 9-59, 63-86, the triai court ruled in favor. of
the State. 685-90. The trial court concluded that the 18% Amendment did not
mandate deposit of HST proceeds into the MVF, and also ruled that
AUTO/Tower’s cénstitutiohal arguments Weire not timely réised. CP 688.
AUTO/Tower filed timely a notice of appeal to this Court. CP 685.
D.  SUMMARY OF ARGUMENT |
The 18‘1h Amendment (article 11, § 40) of the Washington Constitution
requires all taxes on motor vehicle fuels to be paid into a special fund and used

exclusively for highway purposes. During the rise of the petroleum age,

4 It is important to note that AUTO members and Tower pay the HST not because they
are seeking refunds of the tax, but because the State challenged their right to seek declaratory
judgment on grounds that they lacked standing.
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Washington citizehs presciently realized that fuel was a valuable necessity that
could be abused by a Legislature seeking ever-increasing sources of revenue. The
original purpose and intent of the 18" Amendment was to prevent the Legislature
l from imposing tax upon tax on this vital commod1ty and diverting the proceeds
from highways to all other purposes (11m11;ed only by the Legislature’s appetlte for
revenue and its collective imagination). As such, the 18® Amendment’s core anti-
diversionary pohcy cannot be evaded by s1mp1y calling a motor vehicle fuel tax
by another name,

The HST is an excise tax irhposed on motor vehicle fuels, but the funds
collected are deposited in a separate fund and are not used for highway purposes.
Consequently, the HST as applied to motor vehicle fuel is unconstitutional.

This Court cannot and should not be deprived of its fundamental role as
arbiter of the constitution by operation of a .statute of limitations ‘or principles of
| Iaches.; Citizens cannot waive théir right to question the constitutionality of laws
by failing to recognize the issue in a “reasonable time.” To ballow such a result
would undermine our system of checks and balances, and force this Court to
ignore unconstitutional statutes and actions.

E. ARGUMENT

(1)  Standard of Review

This Court reviews summary judgment orders de novo, looking at the

issues from the same position as the trial court. Ellis v, City of Seattle, 142 Wn.2d
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450, 458, 13 P.3d 1065 (2000). CR 56 goverhs summary judgment motions;
summary judgment is proper if the court, viewing all facts and reasonable
inferences in the lighf most favorable to the non-moving party, finds no genuine
issue as to any material fact and the moving party is entitled to judgment as a
matter of law. Id All facts and feasbnable inferences are viewed in the light
most favorable to the nonmoving party, d Summary judgment is appropriate if
reasonable persons could reach only one conclusion. Id, |

| When interpreting a statute that imposes a tax, this Court construes the
statute strongly against the taxing authority and in favor of the taxpayer, Vita
Food Prods.‘, Inc. v. State, 91 Wn.2d 132, 587 P.2d 535 (1978); Department of
Revenue v. Hoppe, 82 Wn.2d 549:, 512 P.2d 1094 (1973); Dravo Corp. v. Tacoma,
80 Wn.2d 590, 496 P.2d 504 (1972).

(2)  Principles of Constitutional Interpretation

| Words in the constitutioh must be given',their common. and ordinary
meaning. State ex rel. Albright v. Spokane, 64 Wnad 767, 394 P.2d 231 (1964).
As for the 18% Amendment. itseif, where words of the constitution are
unambiguous and in their commonly understood sense lead to a reasonable
conclusion, they should be read according to their natural and most obvious
import, without resorting to subtle and forced construction for the purpose of
limiting or extending their operation. State ex rel. O'Connell v. Slavin, 75 Wn.2d

554,452 P.2d 943 (1969). A court should not engraft an exception where none is
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expressed in the constitution, no matter how desirable or expedient such an
exception might seem. State ex ‘rel. O'Connell v. Port of Seattle, 65 Wn.2d 801,
806, 399 P.2d 623 (1965);

The state constitution is not a grant, but a restriction on power. The power
of the Legislature to enaét éll reasonable laws is unresfrﬂined except where, either
expressly or by fair inference, .it is prohibited by tﬁe Constitution, Clark v.

| Dwyer, 56 Wn.2d 425, 431,‘353 P.2d 941, 945 (1960). Where the vaiidity of a
statute is challenged, the enactment is presumed constitutional. Id  The
challenger has the burden of proving a violation beyond a reasonable doubt. Id.; -
Port of Tacoma v, Parosa, 52 Wn.2d 181, 324 P.2d 438 (1958).

AUTO/Tower are challenging thé i-IST as applied to motor vehicle fuels.
An “as applied” challenge to the constitutional validity of a statute is
characterized by a party's allegation that application of the stétute in the specific
context of the party's actions or intendéd actions ié unconstitutional. Wash. State
Republican Party v..'Wash. State Pubt ‘Disclosure Comm'n, 141 Wn.2d 245, 282
h.14, 4 P.3d 808 (2000). Holding a statute uncohstitu;cionai as applied prohibité
future application of the :stat'ute in a similar context, but the statute is not totally
vinv_alidated, Id

(3)  The 18" Amendment Requires All Taxes Collected On Motor

~ Vehicle Fuel Be Placed In a Special Fund and Used Exclusively -
For Highway Putposes
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In 1944, responding to concern that gasoline excise tax revenues were
being diverted from street and highway improvement to non-highway uses, the

citizens of Washington enacted article II, § 40 of the Washington Coms’citufcion.5

This amendment provides that motor vehicle license fees and excise taxes on the

sale, distribution, or use of motor vehicle fuel must be used “exclusively for

highway purposes,” Washington const. art. IT-§ 40.°

8 th

The policy underpinning the 187 Amendment is unambiguous: its framers

-wanted to ensure that that motor vehicle license fees and gasoline taxes are used

* Washington law has a rich tradition of constitutional restrictions on the diversion of

revenues from the originally stated purpose of a tax. Wash. Const. art. VII § 5; see also Lane v.
City of Seattle, 164 Wn2d 875, 881-84, 194 P.3d 997 (2008); Okeson v. City of Seattle, 150 Wn.2d
540, 558, 78 P3d 1279 (2003); State ex rel. Latimer v, Henry, 29 Wash. 38, 45-46, 68 P, 368
(1902); Sheldon v. Purdy, 17 Wash, 135, 49 P, 228 (1987). The 18" Amendment falls squarely
within that tradition. . .

S Article IT, § 40 is very prescriptive as to what constitutes a “highway purpose.” Funds
from motor vehicle fuel excise taxes may only be spent on road-related purposes and no others.
As early as 1951, in State ex rel. Bugge v. Martin, 38 Wn.2d 834, 232 P.2d 833 (1951), this Court
held that the use of the MVF monies was confined to highway purposes. See also, Automobile
Club of Washington v. City of Seattle, 55 Wn.2d 161, 346 P.2d 695 (1959) (MVF could not be
used to satisfy tort judgments); Washington State Highway Commission v. Pacific Northwest Bell
Telephone Co., 59 Wn.2d 216, 367 P.2d 605 (1961) (cost of relocating utility facilities on rights-
of-way not “highway purposes™); see also, State ex rel. O'Connell v. Slavin, 75 Wn.2d 554, 452 -
P.2d 943 (1969) (maintenance of a public transportation system not a highway purpose); Heavey,
138 Wn.2d 800 (deposit of motor vehicle excise tax into state motor vehicle fund not a violation
of 18th Amendment).

It is undisputed here that the expenditure of HST revenue is used exclusively to fulfill the
purpose of MTCA, which is, equally indisputably, not a highway purpose. MTCA programs focus
on environmental cleanup, not highway maintenance, CP 196, The State concedes this issue. CP
65. :

Therefore, the HST imposes an excise tax on motor vehicle fuel, the funds from which
are not used for “highway purposes” as defined in the 18" Amendment. See Automobile Club o
Washington, supra. However, the question of whether the HST as structured violates the 18
Amendment is an issue of first impression in Washington.
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to construct and maintain the highways, roads, and streets upon which those
taxpayers could drive. State ex rel. Heavey v. Murphy, 138 Wn.2d 800, 810-1 1,
982 P.2d 611 (1999). The historical impetus to prevent diversion of gas tax
revenue found its source in the terrible state of the highway transportation system
in the 1930’s. Rogers v. Lane County, 307 Or. 534, 539, 771 P.2d 254 (1989).
To remedy the problem, a number of states earmarked revenue from gasoline and
‘motor vehicle-related taxes to be used exclusively for highWay purposes. Id. at
540. Nevertheless, legislatures continued to divert the funds. Washington voters
enacted the 18™ Amendment to keep motor fuel taxes dedicated to their intended
purpose. In so doing, they enunciated an importaht principle: taxes on the very
valuable and indispensible commodity of gasoline should not be diverted to
unrelated purposes:

Between 1933 and 1943 in this state, in excess of $10,000,000 of

your gas tax money was diverted away from street and highway

improvement and maintenance for other uses. - Several hundred

miles of good, paved, safe highway would have been built to save

money in motor vehicle operation had this special motor tax

money been used as it was intended. These were highways and

streets we paid for, but didn't get! Now you can stop further

diversion. _ ‘
CP 31.

In short, the citizens of Washington were so concerned about the potential

for the Legislature to abuse its power to tax motor fuel and divert the proceeds
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away from highways that they amended the -Constitution to stop the practice. |
Such abuse is exactly what is at issue here.

(4) The Proviso to the 18" Amendment Does Not Permit the
Renaming of a Gas Tax to Evade the Enactment Clause

AUTO/Tower anticipate that the State will again raise the 18"
Améndmenfc’s proviso as authorization for the‘HST_. The State essentially arguéd_
to the trial céurt tﬁat the proviéo is the ultimate “escape ciaﬁse” froﬁ the 18™
Amendment. CP 76'._ Undér_ the proviso,‘the State éléimé, the Legislature may
levy .any excise tax on motor vehicle fuel that it wishes and »spend the funds on
anf; ‘purpose, prolvided the Legislatﬁe iﬁtend;* to‘ épend the m§ney on non-
highway purposes. Id. o

Upon first reading, it might éppear_ that the proviso is a classic A“exceptionl
" that swallows the rule.” Tt appears to allow the Legislature to lév_y general or
special taxes or excises on'motorA fuel as 1ong__as the Legislati;re states its intent to
levy them for purposes ofher fhan highway pui‘poses.

However, such a reading wouid essentiallyldismantle the 18™ Amendment,
| | and ignores the historical con;cexf in which it was enacted. Tﬁis Court interprets
~ the Constitution By lookiﬁg at the issue in question as it existe_d at thé time of
enactment of the Constitution and its amendments. See e.g;, Sc'yﬁe v. Fibreboard
Corp., 112 Wn.a2d 636, 645, 771 P.2d 711 (1989) amended, 780 P.2d.260 (1989);

. Am. Legion Post #149 v. Washington Staz"e‘Dept. of Health, 164 Wn.2d 570, 598,
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192 P.3d 306 (2008); Dist. of Columbia v. Heller, 554 U.S. 570, 584, 128 S. Ct.
2783, 2793, 171 L. Ed. 2d 637 (2008).”

At the time of the 18™ Amendment’s édoption by the voters in 1944, there
were three taxes in place that arguably fell within the meaning of the enac’l.:ing
clause: the gas tax, the motor vehicle excise tax, and the business and oécupation
‘ (;‘B&O”) tax. The gas tax was imposed, beg';nniﬁg i.n\ 1921, Oﬁ distributors who
sold liquid fuels in the staté. By 1945, the tax had risen to five cents per gallon -
and was impdsed on motor vehicle fuel sold, distributed, or used. in the state by a
distributor. Laws of 1933, ch. 58, § 5. The second tax was the motor vehicle
excise tax (“MVET”). This tax was imposed on the privilege of using a motor
vehicle in the state. In 1945, after the passage of the 18" Amendment, this tax
was distributed to the gehcral fund, to cities and towns, and to support the
‘common schools. Laws of 1945, ch. 1152, § 14. This reflects the Legislature's
imderstanding that the motor vehicle excise tax 'féll Within the proviso and was |
not required to be used for highway purposes. The third tax was the B&O tax.
This tax was imposed on a number of business activities, including the activities |
. of making retail and wholesale sales. Although the measure of the tax was the
gross procéeds of sales, the law permitted a deduction for the amount of state and

federal gas tax. None of the B&O tax revenue was ever deposited in the motor

" The Washington Attorney General followed this instruction, reading the proviso in the
context of the taxes in place at the time of the 18" Amendment’s enactment, CP 29,
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vehicle fund, either before or after passage of Améndment' 18. Laws of 1935, ch.
180, § 211; Laws of 1945, ch. 249, § 10.

The existence of the B&O and MVET taxes time of the 18™ Amendment’s
adoption raised competing concerns: preserving gas tax revenue for highWay
purposes, but exempting certain taxes that were already in existence that arguably
could fall within the langnage of tﬁe enacting clause. Barlier versions of the 18%
Amendment that did not in'clude the proviso were soundly defeated in the
Legislature. CP 30-31. Thus the proviso was key to th¢ 18" Amendment’s

adoption. Id.

Therefore, in examining new taxes instituted after the adoption of the 18‘?'

Amendment, the proper inquiry is whefher the tax in question was even
“envisioned by the voters in 1944, and 'if SO, Whemer it moré'closel§ resembles the
gasoline tax, the revenue from which is prétected by article II, § 40, or the MVET

~ and B&O taxes, Wi]ich are not. | |
In AGO 2001 No. 2, the Attorney General applied this contextual analysis

to the extension of the state sales tax to the sale of gasdline, if the revenues were
not placed intq the MVF, 'CP 26. The Attomeﬁr General warned that the proviso
did not permit the Legislature to simply mask a gas tax with a “different label,”

and thereby overcome the 18" Amendment’s enacting clause. CP 31, “We do

not believe that the Legislature could use the proviso as a basis to divert revenue

from a gas tax, as understood by the framers of Amendment 18 and the voters
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who approved it, to a non-highWay purpose.” Id. Ultimately, the Attorney
General concluded that the tax as proposed might violate the 18" Amendment
unless altered, because it appeared to resemble the gas tax in place at the time the
18™ Amendment was enacted. CP 33,

This Court has also been cautious about reading the proviso too bréadly.'
In Heavey, supra. In that cése, a taxpayer sought mandamus to prohibit the state.
treasurer from depositing revenues from the motor vehicle excise tax (MVET)
into the motor vehicle fund. Heavey, 138 Wn.2d at 804. The ’taxpayer’s--
argument was that the 18" Amendment’s pro%/iso listing the MVET as exempt
from mandated deposit into the fund was actually a prohibition on deposit into the
fund. Id. at 805. Heavey warns that article II, § 40 “should be read according to |
the natural and most obvioué import of its framers, Wiﬂ.’lOllt resorting to subtle and |
forced construction for the purpose of limiting or extending its operation.”
Heavey, 138 Wn.Zd at 811, The proviso is a limitation on the enacting clause of
article I1, § 40. In the words of the Heavey Court:

[Tlhe pro;viso_ was not intended to enlarge the enactment to which

it is appended so as to operate as a substantive enactment itself.

Rather, it is a restraint or limitation upon, and not an addition to,

that which precedes it. The proviso simply placed exceptions

outside of the preceding enacting clause[.]
Heavey, 138 Wn.2d at 812 (citations omitted) (internal punctuation omitted)

(footnote omitted). This Court summarized its conclusion about the proviso,

stating:
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In sum, the language from the enacting clause requires only the

deposit of certain revenue into the motor vehicle fund and limits

their expenditure. If, as a result of the proviso, this language does

not “apply to” or “include” MVET revenue, the logical import of

such an exception is that the deposit of MVET revenue into the

motor vehicle fund is simply not required and its expenditure not

limited by the terms of the enacting clause.
Id. at 812-13.

What can be drawn, from this limited analysis of the proviso is that it is a
necessary — but harrowly drawn — exception to the 18™ Amendment’s stricture on
the expenditure of gas tax revenue. It does not swallow up the overall anti-
diversionary policy of the 18" Amendment by permitting the Legislature carte -

blanche to give a gas tax another name and divert the resulting revenue to non-

highway purposes.

5) The HST Imposes an Excise Tax on Motor Vehicle Fuel and As
" Such Must Comply with the 18™ Amendment

Applying thg languége of the HST to the 18“’ A,mendmeﬁt, it is a gas tax.’ |
It is an excise tax imposed on the sale, ﬁse, or distribution of motor vehicle fuel.

Although the State will no doubt contend that the HST is written to tax the
“possession” and “control” of ;nétor vehicle fuel as opposed to explicitly taxing
its “sale,~ distribution, or use,” what is written into the statﬁte is not controlling.
This Court has long held that tﬁe “character of a tax is determined by its incidents,

not by its name.” Harbour Vill. Apartments v. City of Mukilteo, 139 Wn.2d 604,
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607, 989 P.2d 542, 544 (1999) quoting Jensen v. Henneford, 185 Wash. 209, 2i7,
53 P.2d 607 (1936).

As far back as 1936 in Jensen, this Court rejected the same semantic
sleight-of-hand that the State champions here. Jensen, 185 Wasﬁ. at 217. Several
years before Jensen was decided, this Court had held an income tax, which is a
B tax on property, to be unconstitutional because it was graduated. Id at 216, The‘
Constitution requires that taxes on property be uniform and limited. Id. The
Legiélatllre responded by renaming fhe tax, calling it a I“'tax on the privilege of
. receiving income,” which it claimed was an excise tax, not a property tax. Id-
This Court admonished that “a legislative body cannot change the real nature and
purpose of an act by giving it a different title or by declaring its nature and
purpose t6 be 'otherwise, any more than a man can :trénsform his charécter by
changing his clothes.” Id. at 217. The Legislature is permitted to declare its
intended purpose in an act, butAcoiths vto 'de(;,ide the nature and effect of that act.
e

Simply calling an -incomé tax a “tax on the privilege of reéeiving income”
did not wash with the Jensen couxt. Calliﬁg a tax on the sale use or distribution of
substances a tax on. their “possession” should not wash here, because the State and
this Court have already ruled that “possession” simply means the “power to sell or
" use” a hazardous substance. Tesoro, 164 Wn.2d at 316; .‘WAC 458-20—2‘52.

According to the State, “possession” means control of a petroleum product
posses p
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loéa‘ted within this state and includes both actual and constructive possession.
WAC 458-20-252(2)(e). “Control” means the power to sell or use a petroléum
product or to authorize the sale or use by another. WAC 458-20-252(2)(e)(i)
(emphasis; added). Following the State’s own rules defining “possession” as the
power to seil of use, this Court in vTesoro emphasized that the sale or-use of a
hazardous substance — not physical ,possessiorll — is the lynchpin of) the HST. Id.
In .that case thls Court considered whether refinery éas ;zreated and almost
simultaneously consumed for fuel in the crude oil refining process was taxable
under the statute. The refinery sought a refund of the HST it had paid for -
.tempérary possession of a hazardbus gas, a byprodu%:t of reﬁning crude oil into
various fuels, inclﬁding gasoline. Id at 315. The refinery argued that its
possession of the g_as,' w’hich‘it used to partially fuel the reﬁning process itself,
was too fleeting to constitute possession under chapter 82.21 RCW. This Court
held that the HST may be imposed onl the first taxioayér Wilo has the power to sell
or use a hazardous substance, and concluded that the tax liability accfued not at
the moment of possession, but at the moment of such sale or use. Id. at 32]
(_emphasis added). | |

In the Court of Appeals Tesoro opinion that was later affirmed by this
Court, the Court of Appeals noted that? under WAC 45 8-20-252(8)(0) the feﬁner
was required to report the tax not ﬁnerely upon possession, but at the time

hazardous substances are withdrawn from storage for purposes of their sale,
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transfer, remanufacture, or consumption. Tesoro Refining and Marketing Co. v,
State, Dep’t of Revenue, 135 Wn. App. 411, 427, 144 P.3d 368 (2006).2

Thus, the State’s own rﬁles, and the Tesoro analysis at both the Court of
Appeals and this Court make clear that the HST is truly a tax on the sale or use of
motor-vehicle fuel, not.on its mere possession.

Nor can the State credibly claim that the HST is merely a general tax that
just happens to touch upon motor vehicle fuel. Despite the State’s attempt to
describe the HIST as a generalized tax that just happens to include gasoline, it does
not dispute that the actual application and intent of the tax falls mostly upon
gasoline and petroleum products, CP 71, 184, Far from claiming t‘hat the impact
of the tax on gasoline is de minz’mis, the State admits that ending the diversion of
HST revenue to the STCA would “greatly diminish” the fund. CP 191.
‘Arguments surrounding Initiative 97B centered almost exclusively around “big

| 0il” and the petroleum industry, not pesticides and industrial waste. CP 94.
The HST is'an excise tax on the sale, use, or dlstrlbutlon of motor Vehlcle

fuel that more closely resembles a gas tax.than the B&O tax or the MVET.

¥ RCW 82.21.030 taxes the first possession of hazardous substances in Washington. Rule
252(8)(c) provides a convenience to refiners with respect to the due date of the possession-based
tax. Until arefiner sells or consumes a product, the refiner may not know whether the substance is
entitled to an exemption or credit under RCW 82.21.040 or WAC 458-20-252. For instance, if the
refiner produces a hazardous substance, stores it, and then later uses it as an ingredient in a taxable
end product, the refiner would not have to pay the tax under rule 252(7)(b) on the ingredient. Rule
252(8)(c), titled “how and when to pay tax,” relates to timing, If the refiner removed the hazardous
substance from storage and failed to put it to a use that quahﬁed for an exemption or credit, the tax
would immediately become due, Id.
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Looking at the context of The HST as applied to motor vehicle fuel clearly
imposes an excise tax on-motor vehicle fuel that is indistinguishable from a gas
_tax. A tax on petroleum products is in fact an “excise tax[] collected by the State
of Washington on the sale, distribution or use of motor vehicle fuel” under article
II, § 40. The HST levies an excise tax tﬁat, as applied to motor veﬁicle fuel is
indistinguishable from a gas tax. Moreover, it is specifically targeted at gasoline .-
and other_ pettoleum products. It is a gas fax. As such, it ‘_falls' within the
enactment clause, not the proviso, and the revenﬁe generated fron‘i application Qf
the tax to motor vehicle fuel must used for highway purpg)ses.9
In enacting 18t Améndment, Washington citizené made abuﬁdantly clear
their desire that gas tax funds be used solely for oonstruétion and maintenance of
the state’s roads and highways, CP 172. To that end, all excise taxes on the sale,
distribution or use of motor vehicle fuel are to be paid into the MVF to be used
exch_xsively for highway purposes. |
' The HST represents an end-run around the 18th ~Amendment’s
constitutional mandate, and imposés a tax on motor fuels under a different guise.
The Legislature refers to 82.21 RCW as the hazardous substance act. Tesoro, 135
Wn. App. at 416. But calling it such does not mean it is not also a tax on the sale,

distribution, or use of motor vehicle fuels. Both the 18® Amendment and the

% Tt is important to reiterate that AUTO/Tower do not seek to invalidate the HST, do not
dispute the Legislature’s authority to levy the HST, and do not want any tax refund. They simply
want HST proceeds from motor vehicle fuel to be deposited in the MVF and used for highway

purposes.
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HST impose an excise tax on motor vehicle fuels, one by its explicit languagé,
and the other as a function of the MTCA. Yet the latter violates the former by
depositing funds in the toxics control account, and not in the motor vehicle fund
as required by the former. The HST violates the plain language of 18®
Ameﬁdment as it applies to AUTO members, They pay the HST on motor
vehicle fuel, yet the revenue is not applied to highway purposes in Washington. .
| The HST is a tax on thé sale, use, or distribution of motor vehicle fuel, yet it does
not dei)osit thel revenue into the motor vehicle fund.l The funds generated from
this gasoline tax constitute the bulk of the revenue from the HST, yet they are
diverted to the toxics control account. Consequently, the HST is unconstitutional.
The Legislature cannot sk1rt the requirements of the 18™ Amendment by imposing
a tax on motor vehicle fuel and dedicafing its collections to another purpose,
“however worthy. The bare legislative enactment of an unconstitutional statute
cannot serve to invest the statute with constitutionality. State ex rel. M;)mro V.
Todd, 69 Wn.2d 209, 213, 417 P.ﬁd 955 (1966). Something nioré, in the way of a
| duly enacted constitutional ameﬁdment, must be added. | Id. 'Until; and unless, the
18" Amendment i$ modified, the HST cannot stand.
Two other states with constitutional provisions similar to Washington’s
18" Amendment have con;fronted a question like the one presehted here. Idaho
addressed the issue in V-1 Oil Company v. Idaho Petroleum Clean Water Trust

Fund, 920 P.2d 909 (1996) (tehearing denied). See Appendix. In V-1, the Idaho
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legislature passed the Petroleum Clean Water Trust Fund Act (I.C. §§ 41-4908 -
4909) in 1990 to insure owners and operators of petroleum storage tanks against
possible releases of petroleum from leaky storage tanks. The funds for this trust
came primarily from the imposition of a one cent per gallon "transfer fee" on all
petroleum products delivered or stored in Idaho. The charge was imposed upon
fhe first licensed distributor who received the product within the state. Article
VII, § 17 of the Idaho Constitution mandates that any taxes on motor vehicle fuels
must be used only for highway purposes:
- Gasoline taxes and motor vehicle registration fees to be expended

on highways. On or after July 1, 1941, the proceeds from the

imposition of any tax on gasoline and like motor vehicle fuels sold

or used to propel motor vehicles upon the highways of this state

and from any tax or fee for the registration of motor vehicles, in

" excess of the necessary costs of collection and administration and

any refund or credits authorized by law, shall be used exclusively

for the construction, repair, maintenance and traffic supervision of

the public highways of this state and the payment of the interest

and principal of obligations incurred for said purposes; and no part

of such revenues shall, by transfer of funds or otherwise, be

diverted to any other purpose whatsoever. '

V-1 Oil was a licensed distributor of motor fuels. V-1 Oil sought and
obtained a ruling from a district court that the one cent transfer fee was really a
tax and that the allocation of the proceeds from the tax violated article VIL, § 17
of the Idaho Constitution. Relying on this ruling, V-1 Oil stopped remitting the

tax in November 1993. As a result of the failure to pay the tax, the Tax
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Commission issued deficiencies. The Tax Commission appealed the district
court's ruling.

The Idaho Supreme Court affirmed the district court, determining that the
one cent fee was in fact a tax and that the allocation of the proceeds from the tax
was unconstitutional. V-1 Oif,920P.2d at913.  The V-I Oil court had no
trouble identifying a tax on petroleum products.fo be, at least in part, a tax on

. motor fuel:

The parties do not dispute that the transfer fee is levied, in part, on

“gasoline and ‘like motor vehicle fuels” within the meaning of

~-Article VII, Section 17 of the Idaho Constitution. - The Idaho

Petroleum Clean Water Act defines the terms “petroleum” and.

“petroleum products” to expressly include “motor gasoline,

gasohol, other alcohol blended fuels, diesel fuel, heating oil and

aviation fuel.” LC. § 41-4903(23). Moreover, according to the
affidavits submitted by V-1 Oil, the only petroleum products

‘relevant to this appeal are diesel fuel and gasoline.

V-1 0il, 920 P.2d at 913. Washington’s MTCA has a similar definition for
“petroleum.” RCW 70.105D.020; RCW .82.21.020(1)(b)-.020’(2); WAC 458-20-
)so, : : :

Oregon, téo, has considered a similar issue in Automobile Club of Oregon
v. State, 314 Or. 479, 840 P.2d 674 (1992). Oregon’s motor vehicle fund
amendment reads: |

“(1) Bxcept as [otherwise provided], revenue from the following

shall be used exclusively for the construction, reconstruction,

improvement, repair, maintenance, operation and use of public
“highways, roads, streets and roadside rest areas in this state:
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“(a) Any tax levied on, with respect to, or measured by the storage,
withdrawal, use, sale, distribution, importation or receipt of motor
vehicle fuel or any other product used for the propulsion of motor -
vehicles; and

“(b) Any tax or excise levied on the ownership, operation or use of
motor vehicles.”

Or. Counst. article IX, § 3a. The relevant tax at issue was an assessment on motor
vehicle fuel contained in underground storage tanks. Automobile Club, 840 P.2d
a‘; 482, Proceeds from the fund‘ were us,edv to assist gasoline stations in
maintaining their ténks to prevent Iéaksl of hazardous substances into the
, environment.. Id at 489. The Oregon Sﬁpreme Cc')urtb concluded that the
assessment was actually a tax, and that funding for gas'stations was not part of
“construction, reconstruction, improvement, 'repair, maintenance, operation aﬁd .
use of public highways, ro_aclls, streets and roédside r_esf areas.” Id. at491.

Thus, .‘the two other states with constitutional provisions _,similar to
Washington’s 18th Amendment, ‘thafc have | evaluated 'ta‘).{es similar to
Washington’s HST., have both found that the taxes ran afoul of their constitutions, "
The constitutional prohibition on diversion of éas taxeé to ﬁon—highway purposes
cannot be circumvented by disguises or clever wording. If the incidence of the
tax is as a gas tax, the monies collected must be preserved for maintain and
improving state highways.

AUTO/Tower, like all 'Washingtonlcitizens, have a vested interest in the

proper maintenance of Washington’s highway transportation system. Their very
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livelihood depends on the Sta’pe’s ability to keep highways open, efficient, and
safe. As Washington taxpayers for whom the MTCA “hazardous substances” tax
is merely another tax on motor vehicle fuel, they have a right to insist that the
Constitution be respected.

Wéshington’s law, like Idaho’s and Oregon’s similar statutes, Violates‘ '
both the letter and the spirit of the prohibition on diversion: taxes on motor
vehicle fuel must be used for highway purposes. When applied to motor vehicle

ﬁiel, the HST is a gésoline tax. | Its revenue is being diverted from the MVF to the
STCA in the very way that the voters sought to prevent when enacting the 18™
Amendment,

The trial court here incorrectly concluded that the State was not violating
the 18th Amendment by diverting motor vehicle tax funds to the toxics control
accounts. This Court should reverse the trial court and hold that the HST as
applied to motor fuel violates the Washington Constitution.

(6) The State’s Unconstitutional Action Cannot Become Constitutional
by the Passage of Time '

‘The State argued, and the trial court agreed, that regardless of the merit of
the constitutional challenges raised, AUTO/Tower’s claim was time-barred. CP
683. Tt concluded that it was not brought within a reasonable time under the

UDJA, and that it was barred by the doctrine of laches. 1d.
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The State and that trial court are wrong on both counts, In essence, the
trial court’s ruling is that an unconstitutional state action can become
constitutional simply by the passage of time. This is simply incorrect as a matter
of law. The very notion that citizens must raise challenges to unconstitutional
laws within a certain time frame, or risk some sort of walver, is nonsensical and
repugnant to the Constitution, which preserves inviolate this Court’s role as
arbiter of the Constitution. -

* Constitutional construction is a judicial function that should not be
abdicated to the political branches of government. Washington State Legislature
v. Lowry, 131 Wn.2d 309, 320, 931 P.2d 885, 891 (1997). As the United States
~ Supreme Court has said with respect to its equivalent role:

No doubt the political branches have a role in interpreting and

applying the Constitution, but ever since Marbury this Court has

remained the ultimate expositor of the constitutional text, As we
emphasized in United States v. Nixon, 418 U.S. 683, 94 S. Ct.

3090, 41 L.Ed.2d 1039 (1974): “In the performance of assigned

constitutional duties each branch of the Government must initially

interpret the Constitution, and the interpretation of its powers by

any branch is due great respect from the others.... Many decisions

of this Court, however, have unequivocally reaffirmed the holding .

of Marbury that ‘[i]t is emphatically the province and duty of the

judicial department to say what the law is.” ”

United States v, Morrison, 529 UsS. 598, 616 n.7, 120 S, Ct. 1740, 146 L. Ed. 2d
658 (2000). This Court plays the same pivotal role with respect to Washington’s

Constitution. This Court has declared that its “mandate as the Supreme Court of
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Washington [is] to decide” whether legislative action is “true to the spirit of the |
Constitutidn.” Lowry, 131 Wn.2d at 320.

To allow an unconstitutional executive -or legislative action to stand
because no citizen recognized it quickly enough is tantamount to an abdication of
this fundamental judicial power to the other branches. Although each branch of
government is éharged with upholding our Constitution, this Court Bea:rs the
ultimate responsibility for interpreting constitutioﬁal provisions. It is aléo the role
of this Court to determine when the ex.ecutilve and legislative branches of |
government have overstepped their boundaries. 'Lowrjz, 131 Wp.Zd at 320,

Questions about the enactment of unoonstitﬁtional legislation have never
been subject to any limitations period. | For example, in DeYoung v. Providence -
Medical Center, 136 Wh.zd 136, 960 P.2d 919 (1998), this Court found the
statute of repose for medical malpractice claims to be unconstitutional, violating
equal protection. The lawsuit in that éase was ﬁled in 1996. The legisla.tic')n, by
* contrast, was enacted in 1976. Clearly, the statute of limitations did not prevent |
the plaintiffs there from raising a constitutional challeﬁée to the enactment of a
statute.

A facially unconstitutional law could conceivably linger on the books for
many years before finally affecting a plaintiff. For instance, many all;white
communities used to have ordinances forbidding black persons from voting or

owning property there. Such ordinances are facially unconstitutional, even
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though they would not affect any of the residents, But years later, when a black
person moves into that community and discovers that the law, he has suffered an
injury, his cause of action accrues, and he may seek redress by challenging the
facial constitutionality of the law. Shelley v. Kraemer, 334 U.S.‘ 1, 8,68 S, Ct.
836, 839, 92 L. Ed. 1161 (1948); Viking Properties, Inc. v. ﬁolm, 155 Wn.2d 112,
117,118 P.3d 322,325 (2005). This sort of situaﬁon happeﬁs fréquently. In State |
v. Palendrano, 293 A.2d 747, 752 (N.J. "Super. Ct. 1972), the New Jersey Sliperior
Court fbu.nd it facially uﬁconstitutional (indeed, “obnoxious” and “senseless;’) to
prosecute a woman for being a “common. scold,” even though this had been a
common law crime since the days of William Blackstone. |

Nowhere is the absurdity of thé State’s position on a limitations period
more evident than in the criminal context. If a citizen is accused of violating a
statute that was passed 30 years prior, and that statute was unconstitutional when
passed, is the citizen foréclosed from raising the argﬁxﬁent by a statute of
limitations? Citizens are charged with knowledge of the laws, even though they
have actual knowledge. Should Court reject cénstitﬁtidnal challenges to those
laws based on laches? Such arguments have nev.er been raiséd, and should not be
accepted as a constraint on this Court’s fundamental power to interpret and
enforce thé Constitution.

A statute of limitations may only apply if its application does not subvert

or contravene the Constitution. -O'Brien v. Wilson, 51 Wash, 52, 58, 97 P. 1115,
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| 1117 (1908). In O’Brien, a private party asserted adve;sé possession over lands
originally granted to the.State under the Constitution. Those 'l‘ands could not be
passed to private hands éxcept by public auction. Noting that adversé possession
is essentially a statute of _limitatioﬁs on reclaiming ownerslﬁp of land, this Court
concluded that allowing such a constitutional Vio'latioh t§ stand because t0o much
time had passed was impermissible and repugnant to the Constitutic.)n. Id. at
1116, | |
Unconst1tut1ona1 statutes are void from their enactment. Marbury V.
Madison, 5 U. S 137, 176 1 Cranch 137 2 L.Ed. 2d 60 (1803) Czty ofSeattle V.
Grundy, 86 Wn.2d 49, 541 P.2d 994 (1975). - The failure to challenge an
unconstitutional éct does not allow the void ‘statute td.so'mehow ripen into a
constitutional measure. Therefore, only analogous cases from which to ascertain
a statute of limitations here provide that there is no statute of limitations.

(@  The UDJA Has No Statute of Limitations; the Tr1a1 Court
Erred in Creating.One

There i,.s no statute of limitations on declaratory judgment actions. This is
logical because declaratory judgmént is important to this Court’s role as
constitutional guardian. Seattle Sch. Dist. No. 1 of King County v. State, 90
Wn.2d 476, 490, 585 P.2d 71, 80 (1978). Where the question is one of great
public interest and has been brought to the court's attention with adequate

argument and briefing, and where it appears that .an opinion of the court will be
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beneficial to the public and to other branches of the government, this Court may
exercise its discretion and render a declaratory judgment to resolve a question of
constitutional interpretation despite procedural impediments. Seattle Sch. Dist.
No. 1, 90 Wn.2d at 490, (this Court ruled on constitutionality of State school .
funding despite concerns about lack of justici'able controversy”) see also
Distilled szrzz‘s Inst Inc V. Kmnear, 80 Wn 2d 175, 178 492 P.2d 1012 (1972)

Huntamer v. Coe, 40 Wn.2d 767, 246 P.2d 489 (1952) :

+ This Court has not spoken on the subject of time restnotwns for
'declaratory judgment actions. The Court of Appeals has ruled that a declaratory
judgment acfcion must be brought “within a reasonable time.” Cary v. Mason
County, 132 Wn. App. 4.95, 501, 132 P.3d 157, 160 (2006), review denied, 159
Wn.2d 1005 (2007); City of Federal Way 2 ng County, 62 Wn. App. 530, 536,
815P.2d 790 794 (1991) (superseded by statute on other grounds). The Court of
Appeals deﬁned “reasonable time” by analogizing to the time al}owed for appeal
of a similar decision as'preséribe:d by statute, rule of court, Qr. other provision. -
i Cary, 62 Wn. App. af"50'1.

Applying the Federal Way rule and analogizing this éction, the State
argued below that AUTO/T9Wer’s challenge is similar to a case involying
misappropriation of funds by a state officer. CP 69. The State claimed fhat

AUTO/Tower are not challenging the validity of the tax only that the Department
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of Revenue has “misappropriated” the gas tax portion of HST revenue from the
MVF to the state toxics control accourts. 1d.

The State misconstrues AUTO/Tower’s argument and draws a false
analogy. AUTO/Tower are challenging the validity of the portion of the MTCA
statute that applies the HST té motor fuel. In fha_t sense, the statute is invalid."
However, the Départment has followed the strictures bf the statute and collected
the HST iﬁ accordance with the law as written. Therefore, the Department is not
guilty of misappropriating state funds, and the State’s analogy ié inapt. This case
also cannot be analogized to tax refund cases, as AUTO/Tower are not seeking
tax refunds.

This action is a challenge to an unconstitutional statute, not a claim of
misappropriation of funds by a rogue state officer. Nol court or statute has
- assigned a statute of limitations on an action see‘kiﬁg only declaratory judgment
and prospecfiVe relief for an unconstitﬁtional statute. For example, in DeYoung v.
Prdvidence Medical Center, 136 Wn.2d 136, 960 P.2d 919 (1998), this Couzt
found_the statute of repose for medicai malpractice claims to be unconstitutional,
violating equal protection. The lawsuit in‘tlllat case was filed in 1996. The
legislation, by contrast, was enacted in 1976, Clearly, the statute of limitations
~ did not prevent the plaintiffs there from raising a constitutional challenge to the

enactment of RCW 4.16.350.

10 However; AUTO/Tower are not arguing that MTCA in its entirety is unconstitutional.
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Also, it is unclear whether it is even permissible for the Court of Appeals
to insert a statute of limitations in the UDJA where the Legislature did not. It is
not within the power of any court to add words to a statute even if it believes the
legislature intended something else but failed to express it adequately. Vita Food
Products, Inc. v. Staie, 91 Wn.2d 132, 134, 587 P.2d 535 (1978). Only when a
failure to insert language renders the statute absurd and useless-may a court step
in to supply language. Sz‘ale 2 Taylor, 97 Wn.2d 724,729-30, 649 P.2d 633

-(1982); see also, State V. Edwards, 104 Wn.Zd 63, 68, 701 P.2d 508 (1985); State
v, SM.H,; 76 Wn. App. 550, 557, 887 P.2d 903 (1995); State v. Brasel, 28 Wn. -
App. 303, 623 P.2d 696 (1981).

The Cary and Federal Way courts cannot write a statute of limitations into
the UDJA. Such an action is for the Legislature, not the courts. The UDJA’s lack
of a statute of limitations does not render it absurd, thus it .does not meet the
Taylor test for inserting 1anguagé into a statute. The UDJA is not rendered
absurd, nor is its purpose undermined, by lack of a statute of limitations. In fact,
the lack of a ﬁme restriction furthers the statute’s purpose of providing equitable
and prospective review of potentially unlawful actions, regardless of when the
occurred. |

Even assuming that courts’ could interpose a “reasonable time” statute of
limitations into the UDJA, AUTO/Tower’s claims are not time-barred.

AUTO/Tower were unaware until recently of the constitutional flaw in the HST.
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CP 656-57. Although there were some 18" Amendment discussions in 1988,
organizations such as the Washington Environmental Council insisted that the
HST passed constitutional muster. Jd. AUTO/Tower relied on those assertions."!

AUTO/Tower filed this action quickly after reviewing legal analysis
questioning the constitutionality of the HST. Therefore, this action was brought ~
within a “reasonable time.” | |

(b)  The Doctrine of Laches Does Not Bar AUTO/Tower’s
Action

The State argues that this Court should ignore the constitutional questioné
at issue by applying the doctriné of laches to dismiss AUTO/Tower’s complaint.
The State claims that AUTO/Tower were obliged to sue over the HST when it
was first passed, and that the State will be “immensely prejudiced” if this suit is
}allowed‘ Because AUTO/Tower are not seeking damages or retroactive relief,
this alleged prejﬁdice arises from the future loss of gas tax funds that are currently
 diverted to MTCA.' Moreovet, Tower is aggrieved only recently b}; the improper
application of the HST to its motof fuel. |

| The S.tate’s laches argument is groundless. Laches does not foreclose this
Court’s inquiry into the co;astitutionality of the HST. In Swartout v. 'Cz’ty of

Spokane, 21 Wn. App. 665, 586 P.2d 135 (1978), review denied, 91 Wn.2d 1023

" To assert that AUTO and all its component members are charged with whatever
knowledge AUTOQ’s lobbyist could glean from the rumor mills in the Legislature in 1988 is
overreaching, Moreover, Tower, also a named party here, was not a member of AUTO until well
after 1988. It could not be charged with any such knowledge regardless of the State’s attempt to
time-bar AUTO. .
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(1979) the Court of Appeals stated: “Generally a void statute is of no cffeét and
inay be successfully attacked at any time.” Id. at 674. The Attorney General in '
2002 confirmed this principle’s applicability in AGO 2002 No. 7, In Citizens for
Responsible Gov't v. Kitsap County, 52 Wn. App. 236, 758 P.2d 1009 (1988) the
plaintiffs challeng‘ed the constitutionality of a county zoning ordinance three years
after its enactment because the county did not follow the public notice
requirements of RCW 36.70.630, Id. at 237. No challenge was raised in that case
to the substantive constitutionality of the ordinance. Id. at 239. If it had, this
Court made it clear that laches would not apply:

Thus, in zoning matters, an ordinance that is clearly a usurpation of

power, inconsistent with constitutional or statutory provisions, or

an invasion of property with no relation to the public health, safety,

morals, or welfare, is void and incapable of being validated. It can

be attacked at any time, regardless of previous acquiescence or the

amount of time since its passage.
Id

“Laches is an implied waiver aﬁsing from ~ knowledge of | existing
conditions and acquiescence in them.” Buell v. City of Bremertbn, 80 Wn.2d 518,
522, 495 P.2d 1358 (1972). The doctrine of laches bars a cause of action if the
defendant establishes that (1) the plaintiff knew, or had a reasonable opportunity
to discover, the facts constituting a cause of action; (2) the plaintiff unreasonably

delayed commencing an action; and (3) the defendant was materially prejudiced

_ by the delay in bringing the action. Somsak v. Criton Technologies/Heath Tecna,
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Inc,, 113 Wn. App. 84, 93, 52 P.3d 43, 48 V(ziooz) modified sub nom. Somsak v,
Criton T echﬁolgies/Heath Tecna, Inc., 63 P.3d 800 (2003); Davidson v. State, 116
Wn.2d 13, 25, 802 P.2d 1374 (1991). |

| Geﬁerally, the propriety of invoking laches to scuttle a claim dependé
upon the particular facts and circumstances of each case. Schrock v. Gillingham,
. 36 Wn.2d 419, 219 P.2d 92 (1950); Mc‘Khight"v. Basilides, 19 Wn.2d 391, 143
P.2d 507 (1943). Importaﬁt factors in the analysis include the circumstances, if
ény, j’ustifying the delay, the relief demanded, and the question of whether thé |
rights of defendant or'other Ipersbn§, such as the public, will be prejudiced by the
maintenance of the suit. Zopﬁ V. Peninsula Sch. bz‘st. No. 401, 90 Wn.2d 754,
758-59, 585 P.2d 801, 804 (1978). |

However, “[t]he main coﬁlponent of laches is prejudice to the ofher party.”
Clark County Public Utility District v. Wilkinson, 139 Wn.2d 840, 848-49, 991
P.2d 1161 (2000). As the _Statg 6orrectly h;)tes; it garrie;s the burden of proving
prejudice and damage. Id.; State’s summéry judgment motion at 8.

If a case is brought in thé pﬁblio interest, it weighs against the 'applicat‘ion
of laches. Lopp, 90 Wn.2d at 758-39. Before 1978,.this Couﬁ never permitted
the doctrine of laches to be invoked in cases brought in the public interest. State
ex rel, Mason v. Board of County Commissioners .of King County, 146 Wash. 449,
455, 263 P. 735 (1928). In Mason, this Court held that that plaintiff’s challenge

to improper legislative redistricting was not batred by laches or acquiescence
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because the case wés one of “public éoncem and public right.” Id. The Mason
bright-line rule prohibiting application of laches in pubiic interest cases was
ultimately abandoned in Lopp. However, the fact that a case is brought in the
public interest is still a féoto:r in determining Whether laches should apiﬂy: “The
. nature of the 1a§vsuit, -herela public intérest lawsuit, is simply anbthe‘rlfac;tor to be.
-considered by the qoﬁrt,in determining whether the d_’octriné of laches should be
applied.” Lopp, 90 Wn.2d at 759. | | |

 Even assumiﬁg this Cdﬁrt should ignoré Swartout aﬁd KitSap-Céunty and
- engage in a laches inqﬁiry, this case (ioes not meet fhe test. AUTO/Tower have
not acceded or acqﬁiésoed to the State’s uhconstitutional actibns, as laches
requires. They made an afﬁrfnativ‘*e political decision to forego a constiultionai
challenge to the HST and rpspect the will Qf the \}oters. CP 69. However, that
decision cha:nged Whén the Legislature corrupted thev will of the voters by
propos_ing 'signiﬁcafnt 'HST rate inéreases and ciiVerting HST .revenues- té the
© general ﬁnd. This. change in circumstances disruptea the uneasy 'p,eacé between
;chose' who pay the HST on’ gaSoline, and the Legislature. In a society often .
accused of being overly litigious, paﬁicularly when it comes to business interests,
AUTO demonstrated | restraint in fefusiﬁg to rush into court _despite the
questionable constitutionality of the HST, particularly given the expenses c;f such
~ an action, 'Regardless of whether the State thinks that this decision was incorrect,

it does not reflect the wavier or acquiescence that is the hallmark of laches.
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Also, the State has not demonstrated any prejudice ﬁ:oﬁl the decision not
to challenge the HST in 1988. In fact, as the State’s motion amply demonstrates,
the State has benefited for 22 years from the unconstitutional diversion of motor |
fuel taxes to the State toxics control accounts. CP 71-73. Because AUTO/Tower
are seeking only declaratofy judgment and prospective relief, the State’s only
claim of prejudice is that it will no longer be able to fund MTCA by
mconétitutional means. The State will actually benefit, because the Legislah;r;:
will be required to fund MTCA. in a constitutional manner, and the gas taxes that
are’ currently diverted away from highway funds will be reinstated for that -
purpose. The State cannot deny thaf it benefits from good roads as much as it
beneﬁté from a clean environment.

Finally, AUTO/Tower’s constitutional challenge is in the public interest

- and should not be barred by the appliéation of laches. Although AUTO/Towet

could seek damages and retroactive relief for the State’s lincdnstimtional actions,
they have chosen to forego such relief. They understand that such. relief, while

benefiting themselves, could potentially harm the public at large and create chaos.

They have brought this case in the public interest, not for their own ends. This

fact weighs strongly in favor of denying the State the defense of laches.

(7) AUTO/Tower Should Be Awarded Attorney Fees Under the
Common Fund Theory

AUTO/Tower are entitled to attorney fees under the “common fund”
theory.

Brief of Appellants - 37



It has long been the rule that equity may allow reimbursement of
attorneys' fees from a fund created or preserved by a litigant for the benefit of
others as well as himself. Weiss v. Bruno, 83 Wn.2d 911, 912, 523 P.2d 915, 916
(1974). This Court has adopted the federal principal that attorney fees to a private
party are appropriate when that party in effect acts as a “private attorney general”
when effectuating public policy that benefits a large class of people. Id.

This Court has awarded fees under the common fund thedry in precisely
the same circumstances at issue here: (1) a successful suit Brought by petitionets
(2) challenging the expenditure of public funds '(3) made pursuant to
unconstitutionai legislative and administrative actions (4) following a refusal by
the appropriate official and agency to maintain such a challenge. /d. at 914.

AUTO/Tower asked the Washington Attorney General to take action
 regarding this 18" Amendment violation, and brought and this challenge privately
after the Washington State Attorney General declined to do so. 'CP 116-19. The
suit challenged the improper diversion of public funds' pursuant to
unconstitutional legislative and' administrative action.  Attorney fees are
warranted under the common fund'theolry.

F. CONCLUSION

As applied to motor vehicle fuel, the deposit of HST revenue into the

STCA for non-highway purposes violates the 18™ Amendment, AUTO/Tower do

not seek the invalidation of the HST, nor do they seek recovery of past revenues
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derived from the HST, an excise tax on motor vehicle fuel improperly placed in |
the STCA. This Court should issue a declaratory judgment stating that RCW
82.21.030 is unconstitutional, and directing that any future revenues from
application of the HST to motor vehicle fuels be placed in the MVFE. Costs on
appeal; including reasonable attorney fees, should be awarded to AUTO/Tower,
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