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1. IDENTITY OF PETITIONER
FREDERICK DAVID RUSSELL requests the relief designated in
Part 2 of this Petition.
2. STATEMENT OF RELIEF SOUGHT
Mr. Russell seeks review of an Unpublished Opinion of Division
III of the Court of Appeals dated April 5, 2011. (Appendix “A” 1-105)
3. ISSUES PRESENTED FOR REVIEW
A. Were Mr. Russell’s rights under the First, Fourth, Sixth and
Fourteenth Amendments to the United States Constitution and Const. art.
I, §§ 3,7,10, 21 and 22 violated when:
(1) The trial court conducted an in chambers hearing on
hardship issues during jury selection,
(2) The State dismissed minority female jurors and the trial
court denied Mr. Russell’s Batson' challenge;
(3) The trial court failed to dismiss jurors 8 and 16 for cause;
(4) The trial court ruled that the medical blood test results wete
admissible even though they were in contravention of the
scope of the search warrant;
(5) The trial court declined to suppress the forensic blood test
results after the samples were destroyed by the Washington

State Patrol Crime Lab (WSPCL);

! Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986)
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(6) The trial court allowed the State to call a non-testifying
defense expert in its rebuttal case; and/or
(7) The trial court altered the WPIC instructions on proximate

cause and superseding/intervening cause.

4. STATEMENT OF THE CASE

Brandon Clements, Stacy Morrow and Ryan Sorenson died in a
traffic accident on June 4, 2001. Sameer Ranade, Kara Fichelsdoerfer and
John Matthew Wagner were seriously injured in the same traffic accident.
(RP 3011, 1. 15-20; RP 3013, 1. 6-13; 1. 21-24; RP 3014, 11. 7-10; RP
3022, 11. 10-17; RP 3210, 11. 1-4; RP 3211, 1l. 1-12; RP 3330, 1l. 11-17)

Ms. Morrow, Mr. Sorenson, Ms. Eichelsdoerfer and Mr. Ranade
wete rear seat passengers in the car driven by Mr. Clements. Mr. Wagner
was sitting in the middle of the front seat. Eric Haynes was the other front
seat passenger. (RP 3014, 11. 7-10; RP 3224, 11. 1-6; RP 3226, 11. 9-13; RP
3228, 11. 3-12)

The accident occurred at approximately 10:45 p.m. on SR 270 (aka
the Moscow-Pullman Highway) near the Washington/Idaho state line. At
least five (5) different vehicles had a role in the accident. (RP 3055, 11. 6-
13; RP 3712, IL. 3-7)

Alecia Lundt was driving westbound (WB) in a green Geo. (RP

4074, 11. 21-23)



Jill Baird was immediately behind Ms. Lundt driving a Honda
which was not involved in the actual accident. (RP 3060, 1. 12; RP 3831,
1. 10; 11. 19-20)

Mr. Clements was driving a white Cadillac and following Ms.
Baird. (RP 3356, 1l. 4-16)

Vihn Tran was in a red Geo behind the Cadillac. (RP 3063, 11. 5-7;
RP 3460, 1. 3)

Robert Hart was on his way to work at the University Inn in
Moscow. He left Pullman at approximately 10:35 p.m. As he drove
eastbound (EB) in his Subaru Brat he saw blinking headlights rapidly
approaching in his rearview mirror. (RP 3584, 11. 10-11; RP 3585, 11. 12-
15; RP 3588, 11. 17-21, 1. 24; RP 3590, 1. 15-21)

Mr. Hart testified at trial that:

1. He swerved to the right onto the shoulder as the SUV was
within eight (8) to ten (10) feet of his car. (RP 3591, 1l. 10-13; RP 3640,
1l. 2-4);

2. Even though he had been continually checking in his mirror he
did not see the SUV pass him. (RP 3589, 1. 17-21; RP 3592, 11. 14-19),

3. He saw the SUV swerving and driving parallel to the WB fog
line in the wrong lane. (RP 3593, 11. 5-8);

4. The SUV seemed to accelerate, then returned to the EB lane but
sideswiped a car in the WB lane as it was pulling to the shoulder. (RP

3594, 11. 2-4; 1. 13-18);



5. The SUV then collided with the Cadillac and Mr. Tran’s Geo.
(RP 3595, 11. 10-15; RP 3596, 1. 14 to RP 3597, 1. 3).

Mr. Russell was also driving EB in his Chevrolet Blazer (SUV).
Jacob McFarland was his passenger. The SUV had been modified with a
four (4”) inch lift kit. It sat considerably higher than a normal sized car.
(RP 3508, 11. 11-24; RP 3989, 11. 7-10)

The lift kit on the SUV raised the bumper to such a degree that it
would cause increased damage when hitting another object; e.g., the
Cadillac. The side of a 1978 Cadillac is substantially more vulnerable
than the front. (RP 3988, 1. 19 to RP 3989, 1. 2; RP 4051, Il. 6-18; RP
4051, 1. 23 to RP 4052, 1. 7; RP 4053, 11. 7-9)

Mr. Russell’s SUV collided with Ms. Lundt’s Geo in the WB lane.
The point of impact (POI) was near the crest of a hill in a no passing zone.
Upon impacting and sideswiping the Geo the SUV’s left front tire was
torn from the wheel. The rigﬁt front tire and wheel were canted inward.
(RP 3976, 11. 6-15; RP 3978, 11. 8-11; RP 3983, 11. 5-11; RP 4697, L. 15 to
RP 4698, 1. 2; Exhibits 51, 52, 62)

The SUV moved back toward the EB lane leaving gouge and tire
marks on the roadway. The goﬁge marks from the left rim and the tire
marks from the right front tire were four (4) to four and a half (4 %) feet
apart. The normal distance would be approximately six (6)> feet. This is
an indication that the right tire and rim was pushed back and inward. (RP

4717,1. 15 to RP 4718, 1. 10)



The impact between the SUV and the Cadillac was catastrophic.

Both vehicles were demolished. The rear-end of the Cadillac was shoved

into a rock wall as both it and the SUV rotated counterclockwise, The

SUV was then going backwards as it collided with Mr. Tran’s Geo near
the centerline of SR 270. (RP 3471, 1l. 11-12; RP 3522, 1l. 11-17; RP
3924, 11. 1-13; RP 4723, 1. 14 to RP 4724, 1. 4; Exhibits 3, 4, 56, 60)

Brad Raymond stopped at the accident scene. Mr. Raymond
smelled the odor of alcohol on Mr. Russell. (RP 2839, 11. 3-7; RP 2841, 11.
1-5; RP 2863, 11. 22-23; RP 2870, 11. 17-23; RP 2893, 1. 19-21)

Mr. Russell was transported to Gritman Medical Center in
Moscow, Idaho. He was examined in the ER by Dr. Kloepfer. (RP 2934,
1. 8-10; IL. 13-15)

Dr. Kloepfer noted that Mr. Russell was alert; his speech was

coherent (even though he had a split lip); he was oriented to time, place,

person and events; and his face was not flushed. (PTRP* 66, 1. 19 to PTRP

67, 1. 4; RP 2848, 1I. 15-19; RP 2978, 1l. 19-24; RP 2979, 1l. 14-16; RP

2995, 11. 12-16)
After Mr. Russell told Dr. Kloepfer that he had been drinking a

medical (serum) blood draw was ordered. The hospital lab results were

128, (RP 2967, 11. 4-14; RP 2974, 11. 2-3)
Trooper Murphy of the Washington State Patrol (WSP) arrived at

the accident scene. He conducted a preliminary walk-through before

2 PTRP — pretrial report of proceedings (Allred)
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going to the hospital. He noted the location of the vehicles, the presence
of three (3) bodies, as well as the road and weather conditions. (RP 3053,
1. 15; RP 3057, 11. 10-11; RP 3057, 1. 18 to RP 3058, 1. 10; RP 3059, 1. 2-
4; 1. 7-11; 1L 11-13; 11, 17-25; RP 3060, 1. 24 to RP 3061, 1. 5; RP 3061, 11.
17-18)

Tony Catt, an EMT, told Trooper Murphy there was a heavy odor
of alcohol coming from Mr. Russell. (RP 3876, 1. 8-11; RP 3877, 11. 11-
17, RP 3880, 1I. 16-18; 1. 21)

The trooper noted that Mr. Russell’s eyes were bloodshot and
watery. There was an odor of intoxicants. Mr. Russell admitted he had
been drinking. (RP 3064, 11. 1-2; RP 3065, 11. 16-19)

Based upon his investigation Trooper Murphy believed probable
cause existed to arrest Mr. Russell for vehicular homicide and vehicular
assault due to multiple deaths, multiple injuries, passing in a no passing
zone near the crest of a hill, and the odor of alcohol. (RP 3077, 1l. 22-23;
RP 3078, 11. 2-6; RP 3096, 11. 21-23; RP 3097, 1. 20 to RP 3098, 1. 9)

After he arrested Mr. Russell for vehicular homicide he requested a
blood draw. He gave a blood evidence kit to Judi Clark, a hospital
medical technician. (RP 3070, 11. 7-10; RP 3165, 11. 4-7)

Ms. Clark gave the vials back to Trooper Murphy after completing
the blood draw. He repackaged them and delivered them to Detective

Fenn the next day. Detective Fenn placed the vials into evidence at the



WSP District Office in Spokane. (RP 3076, 1. 23 to RP 3077, 1. 8; RP
3077, 11. 19-20; RP 3078, 11. 16-19; RP 3172, 11. 7-19; RP 4005, 1. 20-23)

Detectives Snowden and Fenn employed an instrument known as
the total station to take measurements and create a diagram of the accident
scene. (RP 3894, 1. 6; RP 3963, 11. 15-16; Exhibit 75)

Measurements from the total station show the following:

1. The POI with Ms. Lundt’s Geo was approximately three and
a half (3 ¥5) feet into the WB lane. (RP 3976, 1. 6-15);

2. The SUV traveled two hundred and eight (208+) plus feet to
the POI with the Cadillac. This occurred in the WB lane. (RP 3913, 11. 8-
10);

3. The Cadillac was braking and steering to the right. (RP 4666,
11. 10-24; RP 4667, 11. 7-11);

4. Gouge marks from the SUV’s left front wheel initially go
back toward the EB lane and then veer significantly back into the WB
lane prior to the impact with the Cadiﬂac. (RP 3916, 11. 18-25; RP 3918,
11. 11-25; RP 3940, 1l. 2-7; RP 3978, 11. 13-22; RP 3979, 11. 10-14)

- 5. The SUV traveled approximately sixty (60) additional feet
before colliding with Mr. Tran’s Geo. (RP 3993, 11. 9-12);
In addition, the two (2) detectives noted/ concluded:
1. The travel patterns of each wvehicle after the respective

collisions. (RP 3914, 11. 8-10; RP 3915, 11. 6-10; Exhibits 46, 48, 75);



2. The absence of braking or skid marks by the SUV prior to the
initial impact. (RP 3918, 11. 6-8; RP 3978, 11. 8-11);

3. The lack of any evidence to indicate braking by the SUV after
the impact. (RP 3981, 11. 6-12; RP 4697, 11. 10-14)

4. The SUV was exceeding the speed limit of fifty-five (55) miles
per hour. (RP 3969, 1l. 7-19; RP 4004, 1l. 14-16; RP 4635, 1l. 3-9; RP
4636, 11. 1-21; RP 4704, 11. 18-23; RP 4859, 1. 13-16).

Evidence at trial concerning Mr. Russell’s consumption of alcohol
and observations of his state of sobriety on June 4, 2001 consisted of the
following;: |

1. Mr. Russell was not intoxicated at the time he purchased one-
half (1/2) gallon of vodka. (RP 3420, 1. 16; RP 3423, 1. 1-12)

2. Drinking a vodka slushy in Moscow, Idaho at Nicole Cline’s
(amount unknown; but one-half (1/2) gallon vodka consumed by six (6)
people). (RP 3512, 1. 4-7; RP 3514, 11. 14-20; RP 3515, 1. 10-12; RP
3551, 11. 3-14; RP 3553, 11. 13-16; RP 3554, 1. 4-6); |

3. Two (2) Guinness pints at My Office Tavern in Pullman
between 8:30 p.m. and 10:00 p.m. (RP 3285, 1. 20-21; RP 3286, 11. 1-3;
11. 7-14; RP 3287, 1. 1; RP 3289, 11. 12-23; RP 3290, 11. 5-15; 11. 21-23)

4. Mr. Russell was polite, normal, did not exhibit any signs of
intoxication, and called the bartender’s attention to the fact that he was
given the wrong change when he paid his bill. (RP 3299, 1l. 15-22; RP
3302, 11. 15-18; RP 3310, 11. 4-9; RP 3311, 11. 2-11)

-8-



5. Defendant’s admissions to drinking. (RP 2962, 11. 11-12; 1. 16;
RP 3067, 11. 17-19)

6. No evidence of lack of coordination. (RP 3111, 11. 6-22)

7. Medical blood test result of .128. (RP 3174, 11. 9-10)

8. Forensic blood test result of .12. (RP 4114,1.9)

Detective Fenn submitted a search warrant affidavit to Judge
Hamlett, a Latah County, Idaho magistrate. The search warrant was
issued on June 26, 2001. Judge Hamlett interlineated the following
language on the search warrant concerning Mr. Russell’s medical records:

“Which detail or identify Mr. Russell’s injuries and

any medications administered by Gritman Hospital

personnel or attending physicians.”

He deleted the words “without limitation.” (CP 72; CP 75)

The medical records seized pursuant to the search warrant were all
of Mr. Russell’s medical records pertaining to his treatment. These
included the results of the medical blood draw. (CP 27)

A suppression motion was filed on September 13, 2001
challenging the blood test results. The motion also addressed whether or
not the seizure of the medical blood draw results exceeded the scope of the
search warrant. (CP 26)

The WSPCL destroyed the blood samples that had been obtained
by Trooper Murphy while Mr. Russell was at Gritman Hospital. (RP 101,
11. 3-5; 11. 11-18; RP 102, 11. 10-16; RP 119, 1. 24 to RP 120, 1. 3; CP 426)

-9-



Ann Marie Gordon, the manager at the WSPCL, was the person
responsible for preserving evidence. She was,l also the person responsible
for the destruction of the samples. (RP 97, 1. 17, RP 102, 1l. 22-23; RP
108, 11. 20-25; RP 119, 11. 1-5; 1l. 16-21; RP 625, 11. 13-17; RP 641, 11. 16-
21; RP 656, 11. 12-14)

Mr. Russell’s samples were destroyed even though there were
procedures in place at the WSPCL for preservation of samples upon the
request of a prosecuting attorney. (RP 94, 11. 13-17; RP 95, 1. 3 to RP 96,
1. 15; RP 98, 11. 3-24; RP 99, 11. 1-11; 1l. 16-17; RP 639, 11. 1-10; RP 646,
11. 19-25; RP 647, 1l. 5-22; RP 648, 11. 11-12; 11. 22-25; RP 959, 1. 7-24;
RP 961, 11, 19-23) |

Judgment and Sentence was entered on January 2, 2008. (CP 1285)

Mr, Russell filed his Notice of Appeal on January 18, 2008. (CP
1296)

The Court of Appeals issued its Unpublished Decision on April 5,

2011.

5. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

QUERY: Does the Court of Appeals decision accurately interpret the
public trial right under the First and Sixth Amendments to the United
States Constitution, Const. art. I, § 10, State v. Irby, 170 Wn. 2d 874, 246

P. 3d 296 (2011); State v. Bone-Club, 128 Wn. 2d 254, 906 P. 2d 325

-10 -



(1995); and Presley v. Georgia, _ U.S. _ , 130 8.Ct. 721, 175 L. Ed. 2d
675 (2010).

The Court of Appeals conclusion that a Bone-Club analysis is not
necessary, because considering hardship issues in chambers is ministerial
in nature, is contrary to the existing public trial right in the State of
Washington and Presley v. Georgia, supra.

On the first day of trial a meeting occurred in the jury room with
the Judge, Court Clerk, prosecuting attorneys, defense attorneys, and Mr.
Russell. The purpose of the meeting was to discuss juror questionnaires
and hardship issues. (RP 1294, 11. 5-10; RP 1303, Il. 6-10; RP 1306, 1. 22
to RP 1307, 1. 18; RP 1309, 11. 21-24; RP 1310, IL. 3-9)

. On the second day of trial the Judge and attorneys, along with the
Court Clerk and Mr. Russell, again retired to the jury room to discuss
hardship requests by an additional fifteen (15) jurors. (RP 1570, ii. 11-16;
RP 1572, 11. 1-8; 11. 12-14; RP 1573, 11. 6-22)

The record is devoid of any announcement to the public that the
adjournment to the jury room was going to occur. The record does not
indicate any waiver by Mr. Russell with regard to his right to a public trial.

;huors7,10,12,17,[hdmks],26,34,51,55,56,57,60;682nu172
were excused on the first day. Jurors [McFarland], 79, 84, 80, 91 and 92
were excused on the second day.

Const. art. I, § 10 states: “Justice in all cases shall be administered
openly, and without unnecessary delay.”

211 -



Const. art. I, § 22 guarantees, in part, that a defendant “shall have
the right ... to have a speedy public trial.” The Sixth Amendment to the
United States Constitution contains a similar provision.

The guarantee of open criminal proceedings

extends to “[tlhe process of juror

selection,” which “is itself a matter of

importance, not simply to the adversaries

but to the criminal justice system.”
Personal Restraint of Orange, 152 Wn.2d 795, 804, 100 P.3d 291 (2004)
quoting Press-Enter. Co. v. Superior Court, 464 U.S. 501, 505, 104 S. Ct.
819, 78 L. Ed.2d 629 (1984). (Emphasis supplied.)

Mr. Russell can conceive of no valid reason for an adjournment to
the jury room to consider hardship issues. In fact, not all hardship issues
were discussed in the jury room.

Jurors 4, 6, 22, 35, 37, 42, 44, 45, 46, 59, 62, 64, 71, 75, and 86
were all properly excused, in open court, before individual voir dire
commenced. (RP 1327, to RP 1372; RP 1373, 1. 5 to RP 1383, 1. 10; RP
1572 to RP 1594)

In State v. Bone-Club, the Court set forth the requisite criteria that
need to be considered before any courtroom closure can occur, The
criteria are specific to the requirement of Const. art, I, § 10 that ..,
[jJustice in all cases shall be administered openly.” The Bone-Club
analysis mirrors Waller v. Georgia, 467 U.S. 39, 45-47, 104 S. Ct. 2210,
81 L. Ed.2d 31 (1984).

Juror hardship is an unlikely basis for a compelling State interest.
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Mr. Russell’s case was a high profile case. The media was present.
There is no indication the media was given an opportunity to raise any
objection to the adjournment to the jury room. (RP 1387, IL. 4-14)

There does not appear to have been any discussion of alternative
means for conducting. hardship inquiries. The fact that other hardship
issues were openly discussed in the courtroom is indicative of some
unknown reason for the closures which did occur.

The record does not reflect who asked for the closure. It appears
the trial court:may have acted on its own initiative.

The trial court failed to enter any order setting forth findings for
closure of this portion of Mr. Russell’s public trial.

- The appellate court reviews a closure issue de novo. See. State v.
Brightman, 155 Wn.2-d 506, 514, 122 P.3d 150 (2005).

Under the facts and circumstances of Mr. Russell’s case, and as
clearly indicated by both the Bone-Club and Orange decisions, prejudice
must be presumed. State v. Bone-Club, supra, 261-62; Personal Restraint
of Orange, supra, 814.

In State v. Irby, supra, the trial court e-mailed the attorneys
indicating an intent to excuse 10 jurors based upon answers to juror
questionnaires unless counsel objected. Several of the jurors were
excused for hardship issues. Even though the defendant did not participate
in the e-mail exchanges, (the primary basis for reversal), the following
language is pertinent to Mr, Russell’s case:
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While the trial judge said that the court
administrator had indicated that juror 7 and
23 would fulfill their obligations in one
week, the record does not establish that they
were unable to serve for a longer period if
selected. Nor is it evident that juror 17 was
unable to serve in Irby’s case. All that we
know from the email-exchange is that juror
17 home-schooled his or her child or
children and that the trial court considered
three weeks’ service to be a burden on the
juror., Had juror 7, 17 and 23 appeared on
January 3, as they should have, and been
subjected to questioning in Irby’s presence
as planned, the questioning might have
revealed that one or more of these potential
jurors wetre not prevented by reasons of
hardship from participating on Irby’s jury.

State v. Irby, supra; 886; see also: State v. Paumier, 155 Wn. App. 573,

230 P. 3d 212 (2010), review granted, 169 Wn. 2d 1017.

Doesn’t the public have the right to know the basis for a juror’s

hardship excuse?

chambers.

Currently, considerable attention is being paid to a criminal
defendant’s right to a public trial and what proceedings are necessary to
keep the public informed on the fairness of the criminal justice system.

The Court of Appeals concluded no constitutional violation
occurred in Mr. Russell’s case. Any reliance upon GR 28, RCW 2.36.100
and the case of State v. Collins, 50 Wn.2d 740, 314 P.2d 660 (1957) is

misplaced. The trial court, on its own initiative, conducted voir dire in
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State v. Collins, supra, is an outdated case. The recent outpouring
of decisions on the right to a public trial has made the Collins case
obsolete. Nevertheless, one (1) portion of Collins is pertinent under the
facts and circumstances of Mr. Russell’s case. The Collins Court held at
747:

If an order of a trial court clearly deprives a
defendant of his right to a public trial
[Citation omitted.] it is unnecessary for the
defendant to raise the question by objection
at the time of trial. State v. Marsh, 126
Wash. 142, 145-46, 217 Pac. 705 (1923).

The trial court’s adjournment to chambers to conduct voir dire on
hardship issues is a clear violation of Mr. Russell’s constitutional right to a
public trial as well as the public’s right to know the reasons behind
dismissal of jurors.

The Court of Appeals decision is speculative at best when it states
there are no disputed facts. The factual basis for a hardship excuse can be
contested by either party. When the reason for the excuse is unknown,
then the public remains in the dark. Const. art. I, § 10 demands that this
inforlhation be made available.

State v. Paumier, supra., adopts the analysis by the United States
Supreme Court _in Presley v. Géorgia, supra., 723, as the public trial right
exists under the First and Sixth Amendments.

The Paumier Court, in analyzing the decision in Presley held at 10:

... [Wlhere the trial court fails to sua sponte
consider reasonable alternatives and fails to
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make the appropriate findings, the proper
remedy is reversal of the defendant’s
conviction. Presley, 130 S. Ct. at 25.

Thus Presley, applying the federal
constitution, resolves any question about
what a trial court must do before
excluding the public from trial
proceedings, including voir dire.

(Emphasis supplied.)
The Presley Court stated at 724

The conclusion that trial courts are required
to consider alternatives to closure even when
they are not offered by the parties is clear
not only from this Court’s precedents but
also from the premise that “[t]he process of
juror selection is itself a matter of
importance, not simply to the adversaries
but to the criminal justice system.” [Citation
omitted.] The public has a right to be
present whether or not any party has
asserted the right.

(Emphasis supplied.)

GR 28 and RCW 2.36.100 cannot abrogate the constitutional
demands for a public trial and they do not do so. They pertain to pre-trial
proceedings.  The Court of Appeals reliance on this basis is
constitutionally unsound.

GR 28(b)(1) states:

The judges of a court may delegate to court
staff and county clerks their authority to
disqualify, postpone, or excuse a potential

juror from jury service.

RCW 2.36.100(2) provides, in part:
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At the discretion of the court’s designee,

after a request by a prospective juror to

be excused, a prospective juror excused ...

may be assigned to another jury term ....
(Emphasis supplied.)

There is no indication in the record that any juror made a request to
the court clerk to be excused from jury duty. Rather, the trial court
excused the jurors. The issue of delegation under either the statute or the
rule has no bearing upon Mr. Russell’s argument. The Court of Appeals
conclusion that the in chambers dismissal of jurors was ministerial is
seriously flawed.

RCW 2.36.100(1) specifically, if not impliedly, requires a
showing that must be documented for the public.

Mr. Russell appropriately assigned error to the trial court’s actions.
Two (2) cases support Mr. Russell’s position that the trial court’s actions
violate his constitutional rights.

In State v. Frawley, 140 Wn. App. 713, 720, 167 P.3d 593 (2007),
the Court determined that even though considerations of jury privacy and
court rules were present, they did not trump a criminal defendant’s
constitutional right to a public trial.

The second case is In re Detention of D.F.F., 144 Wn. App. 214,
226, 183 P.3d 302 (2008). The D.F.F. case considered MPR 1.3 relating

to the closure of mental health proceedings. The Court determined that

the rule violated the constitutional right to a public trial.
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The D.F.F. Court further determined that the constitutional right to
a public trial is not subject to either a “triviality” or harmless etrror
analysis.

Voir dire is a critical stage of any trial. The selection of jurors to
try a case informs the public, the defendant and court personnel that the
proceedings are being conducted openly and fairly.

The public has a right to know why a juror is excused from a case
once trial has commenced and the venire assembled. The in-chambers
dismissal of a juror, based upon juror questionnaires, and without
compliance with the Bone-Club factors, violates the public’s right to

know.

Mr. Russell asserts that if the authorities cited by him do not
support his argument, then this is an issue of first impression in
Washington. Review should be accepted on this basis alone.

The Court of Appeals reliance upon State v. Rice, 120 Wn. 2d 549,
844 P. 2d 416 (1993) is misplaced. The Rice case predates the Bone-Club
decision. Rice relies upon State v. Finlayson, 69 Wn. 2d 155, 417 P. 2d
624 (1966) which in turn relied upon State v. Rholeder, 82 Wash. 618,
620, 144 P. 914 (1914).

All three of the forgoing caées are out of step with the current

analysis concerning the public trial right under Const. art. I, § 10.
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QUERY: Does th‘e Court of Appeals decision misapply the standards of |
Batson v. Kentucky, supra?

The Court of Appeals ruled that Mr. Russell’s Batson challenge
~ was overcome by a race-neutral explanation by the State. The Court of
Appeals decision does not fully address Mr. Rgssell’s Batson challenge.

The State exercised peremptory challenges against Jurors 3, 25, 27,
31, 38, and 39. Tt used its alternate peremptories on Jurors 50 and 66. (CP
1135) (Emphasis supplied.) |

Mr. Russell exercised his peremptories on Jurors 1, 16, 21, 24, 32,
and 41, His peremptory challenges on alternates were as to Jurors 48 and
49. (CP 1135) (Emphasis supplied.)

Mr. Russell objected to the State’s use of peremptory challenges as
to Jurors 25 and 39. They were both minority females. The State claimed
Juror 39 did not want to serve. The trial court overruled the objection(s).
(RP 2700, 11. 1-6; RP 2703, 1. 22 to RP 2709, 1. 8)

A total of sixteen (16) jurors responded that they did not want to be
on Mr. Russell’s jury. Jurors 25 and 39 were two (2) of those jurors. The
State did not remove Jurors 18 and 53 who were also part of this group.
(RP 1670, 11. 12-24; RP 1671, 11. 5-10) |

Mr. Russell later added a third challenge concerning another
minority female (Juror 31). It was also denied. (RP 2715, 1. 13-18)

The State’s response was that Mr. Russell also removed minorities.
(RP 2716, 1. 24 to RP 2717, 1. 9)
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In State v. Wright, 78 Wn. App. 93, 99-100, 896 P.2d 713 (1995)

the Court stated:

Since Batson, courts have refined the
concept of “other relevant circumstances”
which support a prima facie case. Courts
have articulated the following examples:

1. Striking a group of jurors that are
“otherwise ‘heterogencous as the
community as a whole’, sharing race as their
only common characteristic”’.  People v.
Hope, 137 111.2d 430, 453, 560 N.E.2d 849,
859 (1990) (quoting People v. McDonald,
125 IlL.2d 182, 530 N.E.2d 1351 (1988)),
modified on other grounds, 147 T11.2d 315,
589 N.E.2d 503 (1992); see also Keeton v.
State, 749 S.W.2d 861, 867 (Tex. Ct. App.
1988).

2. Disproportionate use of strikes
against a group. Hope, at 463,

3. The level of a group’s representation in
the venire as compared to the jury. Hope, at
463.

4. Race of the defendant and the victim.
Hope, at 464.

5. Past conduct of the state’s attorney in
using peremptory challenges to excuse
[specifically identified jurors] from the jury
venire. Keeton, at 867.

6. Type and manner of state’s questions
and statements during venire. Keeton, at
867.

7. Disparate impact, all or most of the
challenges used to remove minorities from
jury. Keeton, at 867.

8. Similarities between those
individuals who remain on the jury and
those who have been struck. Hope, at 465.

(Emphasis supplied.)
The jurors removed by the State, and subject to the Batson
challenge, all shared a common characteristic — minority females. Mr.
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Russell maintains that the State used these peremptory challenges in a
disproportionate manner.

Gender-based peremptory challenges were originally condemned
in State v. Burch, 65 Wn. App. 828, 834-36, 830 P.2d 357 (1992) adopting
the reasoning of United States v. DeGross, 960 F.2d 1433 (9™ Cir. 1992)
(en ban‘c), reversing and remanding 913 F.2d 1417 (1990).

The Burch Court in relying upon the DeGross decision ruled:

[G]ender-based challenges are not
founded on a party’s sudden impression
of a particular venire person’s ability to
be impartial, but rather, like challenges
based on race, “are based either on the
false assumption that members of a
certain group are unqualified to serve as
jurors, ... or on the false assumption that
members of certain groups are unable to
consider impartially the case against a
member or a nonmember of their group.”
... DeGross, at 1439,

. Thus, we also conclude that the
federal constitution’s equal protection
guaranty prohibits peremptory challenges
exercised on the basis of a venire person’s
gender.
(Emphasis supplied.)
The Batson challenge was adequately substantiated and should
have been allowed.
QUERY: Was actual bias established as to jurors 8 and 16?
The Court of Appeals determined that Mr. Russell’s challenges for

cause were not based upon actual bias. The decision glosses over the fact
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that Mr. Russell had to use a peremptory challenge to remove one of the
challenged jurors. Juror 8 was eventually seated on the jury. (RP 2701, I.
22 to RP 2703, 1. 19)

Mr. Russell asserts that his challenge of the jurors for cause was
appropriate under RCW 4.44.170(2) which provides, in part, that a
challenge may be made:

For the existence of a state of mind on the
part of a juror in reference to the action ...
which satisfies the court that the challenged
person cannot try the issue impartially and
without prejudice to the substantial rights of
the party challenging, and which is known in
this code as actual bias.
(Emphasis supplied.)

RCW 4.44.190 does not obviate the challenge for actual bias. The
latter statute specifically states that a juror who has been challenged will
not be disqualified on the basis that he “has formed or expressed an
opinion upon what he or she may have heard or read.”

Juror 8 was not expressing an opinion on something that he had
heard or read. He was expressing a fixed opinion that one (1) drink
impairs anyone’s ability to drive. This is highly prejudicial when the
evidence was clearly going to establish that Mr. Russell had consumed
more than one (1) drink. The prejudice is further enhanced when Mr.

Schwilke’s testimony, that any person with a .05 blood alcohol level is

affected by what he/she has had to drink, is considered.

-2 .-



It is a fundamental tenet of our judicial
system that inherent in a jury trial is a
right to an unbiased jury. ... The denial
of a challenge for cause lies within the
discretion of the trial court which will not be
reversed absent a manifest abuse. State v.
Gilerist, 91 Wn.2d 603, 590 P.2d 809
(1979). If a juror should have been
excused for cause, but was not, the
remedy is reversal. Miles v. F.ERM.
Enters., Inc., 29 Wn. App. 61, 64, 627 P.2d
564 (1981).

Cheney v. Grunewald, 55 Wn. App. 807, 810, 780 P.2d 1332 (1989).

(Emphasis supplied.)

Mr. Russell is aware that actual bias cannot be presumed.
Nevertheless, Juror 8 stuck “to his guns” with regard to his perception of
the amount of alcohol a person could consume. This was obviously a
juror whose frame of mind was not free from bias.

Mr. Russell used a peremptory challenge to remove Juror 16.
Nevertheless, having to use a peremptory challenge to remove a juror who
should have been removed for cause placed Mr. Russell in an unfair and
untenable position known as a Hobson’s choice. See: United States v.
Martinez-Salizar, 528 U.S. 304, 305, 120 S. Ct. 774, 145 L. Ed.2d 792
(2000).  State v. Michielli, 132 Wn.2d 229, 937 P.2d 587 (1997); (RP
2715, 11. 19-24; RP 2716, 11. 3-8)

By being forced to exetcise a peremptory challenge as to Juror 16,

Mr. Russell was in essence limited to five (5), as opposed to six (6)

peremptories.
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Jurors 8 and 16 should have been removed for cause. No
peremptory challenge was used as to juror 8 because Mr. Russell had
exhausted his peremptory challenges. Thus, the presence of Juror 8
adversely impacted his constitutional right to a fair and impartial jury.
The trial court manifestly abused its discretion when it denied Mr.
Russell’s challenges. See: State v. Noltie, 116 Wn. 2d 831, 809 P. 2d 190
(1991).

QUERY: Does the scope of the search warrant, as limited by the
interlineations made by the issuing magistrate, preclude admission of the
medical blood draw results?

The trial court entered findings of fact and conclusions of law
regarding the sufficiency of the search warrant affidavit and the scope of
the search warrant. The findings of fact in each document mirror one
another.

Conclusion of Law 2 on the scope of the search warrant and
Conclusion of Law 3 on the sufficiency of the search warrant affidavit are
not supported by the findings of fact.

“, [Clonclusions of law from an order pertaining to the
suppression of evidence [are reviewed] de novo.” State v. Duncan, 146
Wn.2d 166, 171, 43 P.3d 513 (2002).

The trial court correctly recognized that Judge Hamlett limited the

documents to be seized under the search warrant. The search warrant was

-24 -



attached and incorporated by reference in Finding of Fact 4 on each set of
findings and conclusions. (CP 980; CP 993; Appendix “B”)

The Court of Appeals ignores that limitation when it concludes that
the documents containing the results of the medical blood draw were
properly seized and that they were admissible.

Since the seizure of the medical records occurred in Idaho, Idaho
law controls. The Court of Appeals agrees.

Const. art. I, § 17 of the Idaho Constitution provides:

The right of the people to be secure in their
persons, houses, papers and effects against
unreasonable searches and seizures shall not
be violated, and no warrant shall issue
without probable cause shown by affidavit,
particularly describing the place to be
searched and the person or thing to be
seized.

(Emphasis supplied.)

Id. Const. art. I, § 17 parallels the Fourth Amendment to the United

States Constitution.
The Fourth Amendment mandates that
warrants describe with particularity the
things to be seized. State v. Perrone, 119
Whn. 2d 538, 545, 834 P. 2d 611 (1992).
State v. Riley, 121 Wn. 2d 22, 28, 246 P. 2d 1365 (1993).
The search warrant affidavit requested Mr. Russell’s medical

records to include: “The emergency room report/notes, chart notes,

doctor’s notes and discharge summary.”
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The search warrant originally contained language allowing seizure
of medical records without limitation. Mr. Russell contends that once
Judge Hamlett recognized that the warrant was overbroad, he provided a
more precise and particularized description. He took immediate steps to
ensure that the class of items to be seized would not offend the
particularity requirement of either the Fourth Amendment to the United
States Constitution or Id. Const. art. I, § 17. The warrant, as issued,
authorized seizure of only those medical records pertaining to Mr.
Russell’s injuries and any medications he may have received.

It is highly unlikely that a judge would make such a change to a
warrant unless compelled by the constitution or legal precedent. It is also
illogical to infer that a judge would make the changes made by Judge
Hamlett unless absolutely necessary. By identifying and specifically
listing certain documents, Judge Hamlett told the executing officer what
documents could be permissibly seized.

Under the particularity requirement of Id. Const. art. I, § 17 and the
Fourth Amendment to the United States Constitution only the specified
medical records should have been seized.

“... [TThe description of the property to be seized is limited to the
language of the warrant itself.” State v. O’Campo, 103 1d. 62, 66, 644
P.2d 985 (Ct. App. 1982).

Clearly, that portion of Mr. Russell’s medical records relating to
the medical blood draw were beyond the scope of the warrant. The
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warrant makes no mention whatsoever of laboratory analyses or test
results.

Redaction is an available remedy which does not appear to have
been considered by the trial court or the Court of Appeals.

‘Under the severability doctrine, “infirmity

of part of a warrant requires the suppression

of evidence seized pursuant to that part of

the warrant” but does not require

suppression of anything seized pursuant to

valid parts of the warrant.”
State v. Perrone, 119 Wn. 2d 532, 556, 834 P. 2d 611 (1992), (quoting in
part United States v. Fitzgerald, 724 ¥.2d 633, 637 (8™ Cir. 1983) cert.
denied, 466 U.S. 950 (1984)).

The Court of Appeals decision is an aberration insofar as its ruling
contravenes the need for particularity.  The decision ignores the
particularity requirement and instead relies upon the generalized rules
relating to deference to the issuing magistrate and common sense
interpretation. However, these rules actually support Mr. Russell’s
particularity argument. See: State v. Holman, 109 Id. 382, 388, 707 P. 2d
498 (1995); State v. Teal, 145 1d. 985, 989-90, 188 P. 3d 927 (2008).
QUERY: Did the trial court and the Court of Appeals misconstrue CrR
8.3(b) as it pertains to the destruction of Mr. Russell’s forensic blood
samples by the WSPCL?

Dr. Logan, the State Toxicologist, testified that there were only

two (2) cases in the history of the WSPCL where blood samples were
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|

destroyed. Mr. Russell’s was one (1) of those cases. (PTRP 141, 1. 14 to
PTRP 142, 1. 3)

Sergeant Lankford works for the risk management division of the
WSP. She conducts annual audits and spot inspections with regard to
evidence storage and control. (RP 1030, Il. 1-4; RP 1034, 1. 2-5; RP
1035, 11. 1-6)

Sergeant Lankford found one hundred and twenty-one (121)
broken or missing blood tubes with no documentation in the WSPCL files
to explain what occurred. An additional one hundred and twenty-two
(122) tubes were destroyed as a result of being frozen in a block of ice.
Five hundred and thirty-eight (538) tubes were either destroyed or
missing. Approximately three hundred (300) of the missing tubes had
documentation. The remaining tubes which were missing lacked
documentation. (RP 1070, L. 24 to RP 1071, 1. 19; RP 1072, 11. 11-21)

“... [Clonduct of employees of the crime laboratory, which is
lacking in due diligence, constitutes actions on the part of the State [for
purposes of CrR 8.3(b)].” State v. Woods, 143 Wn.2d 561, 583, 23 P.3d
1046 (2001).

Mr. Russell’s blood samples were destroyed by the WSPCL. No
opportunity existed to determine whether or not they were in the same

condition as when the samples were taken from Mr. Russell at Gritman

Hospital.
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Sergeant Lankford further indicated that there was no justification
for improperly destroying blood samples as a result of understaffing, an
excessive number of samples, or overworked staff. (RP 1081, 11. 16-24)

Sergeant Lankford also concluded that the WSPCL was “severely
deficient” in its recordkeepiﬁg and preparation of quarterly audits. (RP
1095, 11. 20-22)

When the overall procedures that were in effect at the WSPCL in
2001 are considered in light of Sergeant Lankford’s testimony, the trial
court should have granted the suppression motion as to the blood test
results.

The trial court ruled that the WSPCL change in procedures showed

“good faith.,” Washington Courts do not recognize the “good faith”

- exception to State agent misconduct. See: State v. Crawley, 61 Wn. App.

29, 34-5, 808 P.2d 773 (1991); State v. Morse, 156 Wn.2d 1, 12, 123 P.3d
832 (2005). (RP 1157, 11. 14-17).

Additionally, ER 407 precludes introduction of remedial measures
to prove “negligence or culpable conduct in connection with the event.”
Mr. Russell asserts that the converse of ER 407 applies to the WSPCL
negligence.

In the absence of the “good faith” exception, and applying ER 407
to the WSPCL remedial measures, the trial court’s determination that

misconduct did not preclude admission of the blood test results cannot be
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supported. The Court of Appeals decision upholding the trial court’s
ruling is premised on “bad faith”; not simple mismanagement.

Mr. Russell’s motion to dismiss and/or suppress evidence under
CrR 8.3(b) should have been granted. See: State v. Holifield, 170 Wn. 2d
230, 238-39, 240 P. 3d 1162 (2010).

CrR 8.3(b) states, in part:

The court, in the furtherance of justice, after
notice and hearing, may dismiss any
criminal prosecution due to arbitrary action
or governmental misconduct when there has
been prejudice to the rights of the accused
which materially affect the accused’s right
to a fair trial ....

As an alternative to outright dismissal, a trial court has authority to
suppress certain evidence under specific circumstances. See. State v.
Garza, 99 Wn. App. 291, 295, 994 P.2d 868 (2000).

Suppression is required as the minimum remedy when considering
the trial court’s denial of Mr. Russell’s desire to call Ms. Gordon to the
stand and impeach her, along with the problem of mismanagement at the
WSPCL and the mishandling of Mr. Russell’s blood samples,. (RP 4294,
11, 7-10)

Under the Fourteenth Amendment [to the
United States Constitution], failure to
preserve “potentially useful” evidence does
not constitute a denial of due process unless
a criminal defendant can show bad faith on

the part of the State.

State v. Wittenbarger, 124 Wn.2d 467, 477, 880 P.2d 517 (1994).
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Mr. Russell asserts that the WSPCL acted so negligently that his
ability to challenge the blood analysis was all but obliterated. Prejudice
derives from the fact that if the results of the medical blood test are
suppressed due to violation of thé particularity requirement, then the
forensic blood test results become the central issue for meeting one of the
statutory alternatives for DUIL. See: RCW 46.61.502(1)(a).

Mr. Russell’s physical condition and the observations of, and
testimony by, witnesses belie that he was “under the influence.”

QUERY: Was the attorney-client privilege and/or the attorney work
product rule violated by testimony from a defense expert hired by a prior
defense attorney who did not testify except in the State’s rebuttal case?

CrR 4.7(f)(1) provides:

Disclosure shall not be required of legal
research or of records, correspondence,
reports or memoranda to the extent that
they contain the opinions, theories or
conclusions of investigating or prosecuting
agencies except as to material discoverable
under subsection (a)(1)(iv).
(Emphasis supplied.)

CrR 4.7(a)(1)(iv) pertains to the prosecutor’s obligations with
regard to discovery. There is no similar provision under the defendant’s
discovery obligations. CrR 4.7(b).

The trial court allowed the testimony of Geoffrey Genther over Mr.

Russell’s objection. Mr. Russell objected on the basis of attorney work
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product and that Mr. Genther was a consulting witness. (RP 4908, 1. 14 to
RP 4931, 1. 5)
Mr. Genther was hired by Mr, Russell’s former attorney. Even
though the former attorney provided a copy of Mr. Genther’s report to the
State, the State did not indicate an intent to use Mr. Genther until late in
the trial.
The Court of Appeals ruled that there was a waiver of the
attorney/client privilege and that Mr. Genther’s report was not attorney
work product.
The attorney work product doctrine ... is
intended “to preserve a zone of privacy in
which a lawyer can prepare and develop
legal theories and strategy ‘with an eye
toward litigation,” free from unnecessary
intrusion from his adversaries.”  United
States v. Adlman, 134 ¥.2d 1194, 1196 (2d
Cir. 1998) (quoting Hickman v. Taylor, 829
U.S. 495, 510-11, 67 S. Ct. 385, 91 L. Ed.
451 (1947)).

Soter v. Cowles Publishing Company, 131 Wn. App. 882, 893, 130 P.3d

140 (2006).

Mr. Russell’s trial attorneys did not intend to use Mr. Genther as a
witness. The trial attorneys did not intend to use Mr. Genther’s report in
connection with the defense case. Mr. Genther had previously reviewed

the accident scene and the WSP investigation. He did not conduct an

independent accident reconstruction.
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Mr. Russell’s trial attorneys retained an independent accident

reconstruction expert for trial testimony.

At its core, the work-product doctrine
shelters the mental processes of the attorney,
providing a privileged area within which he
can analyze and prepare his client’s case.
But the doctrine is an intensely practical
one, grounded in the realities of litigation in
our adversary system. One of those realities
is that attorneys often must rely on the
assistance of investigators and other
agents in the compilation of materials in
preparation for trial. It is therefore
necessary that the doctrine protect
material prepared by agents for the
attorney as well as those prepared by the
attorney himself.

United States v. Nobles, 422 U.S. 225, 238-39, 95 S. Ct. 2160, 45 L. Ed.2d
141 (1975). See also: State v. Pawlyk, 115 Wn.2d 457, 476, 800 P.2d 338
(1990). (Emphasis supplied.)

CrR 4.7(f) distinctly recognizes the exception with regard to
investigator’s reports. The fact that a prior attorney has revealed an
expert’s report in violation of the attorney/client privilege, especially when
current counsel does not intend to use that report, does not condone
introduction into evidence of that éxpert’s opinions. One attorney’s
analysis and work product is not necessarily another attorney’s strategy
and tactics.

As the Soter Court stated at 894:

Work product documents need not be
prepared personally by counsel; they can be
prepared by or for the party or the party’s
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representative, so long as they are prepared
in anticipation of litigation.

The attorney/client privilege applies to any information geherated
by a request for legal advice. See: Dietz v. Doe, 131 Wn.2d 835, 846, 935
P.2d 611 (1997).

Only the client is in the position to waive the attorney/client
privilege. See: State v. Emmanuel, 42 Wn.(2d) 799, 815, 259 P.(2d) 845
(1953).

The Court of Appeals reliance upon State v. Pawlyk, supra and

State v. Hamlet, 133 Wn.2d 314, 944 P.2d 1026 (1997) is misplaced. The

two (2) cases involved insanity/diminished capacity defenses as opposed

to accident reconstruction.

Moreover, the testimony from Mr. Genther was not clearcut
rebuttal evidence. The Court of Appeals analysis that the State’s
reasoning for introducing it did not violate either the attorney-client
privilege or work product rule is erroneous.

QUERY: Do instructions 14 and 20 accurately state the law concerning
proximate cause and superseding and/or intervening cause?

“... [T]he court’s specific wording of its instructions to the jury
[is reviewed] for abuse of discretion.” State v. Trout, 125 Wn. App. 403,

416, 105 P.3d 69 (2005).
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WPIC 90.08 provides the definition of proximate cause for
purposes of informing a jury of the necessary burden of proof. (Appendix
)

The trial court elected not to use WPIC 90.08 as drafted. The trial
court denied Mr. Russell’s proposed Instruction No. 7 and crafted its own
definitional instructions which were given over Mr. Russell’s objection.
(RP 4795, 1. 19 to RP 4796, 1. 12; RP 4797, 1. 1 to RP 4798, 1. 23; RP
5057,1. 7 to RP 5058, 1. 2; RP 5063, 1. 3-23; Instructions 14 and 20)

Instructions 14 and 20 deleted the following significant language

from WPIC 90.08:

If you are satisfied beyond a reasonable
doubt that the ... driving of the defendant
was a proximate cause [of death] [serious
bodily injury], it is not a defense that the
driving of another may also have been a
proximate cause ....

By removing the “beyond a reasonable doubt” language the trial
court in fact reduced the State’s burden of proof on proximate cause. This
created an ambiguity with the beyond a reasonable doubt instruction. (CP
1210; Instruction 5; Appendix “D”)

In State v. Rivas [126 Wn.2d 443, 896
P.2d 57 (1995)], the Supreme Court held
that the only causal connection the State
needs to prove in a vehicular homicide case
“is the connection between the act of driving
and the acts.” In other words, “causation
between intoxication and death is not an
element of vehicular homicide.” ... Proof
of a superseding, intervening event allows
an intoxicated defendant to avoid
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responsibility for the death. It breaks the
causal connection between the defendant’s
act of driving in violation of the statute and
the victim’s injury, and the intervening act
becomes the superseding cause of injury.
“ITlo be a superseding cause, the
intervening act must have occurred after the
defendant’s act or omission.”
State v. Morgan, 123 Wn. App. 810, 815-16, 99 P.3d 411 (2004).

“A superseding, intervening event is an event independent of the
defendant’s conduct that occurs without which death would not have
occurred.” State v. Morgan, supra, 817.

There is no argument that Mr. Russell was exceeding the fifty-five
(55) mile per hour speed limit. The question is whether or not the speed of
the SUV was the ultimate proximate cause of the accident.

An appropriate analysis of proximate cause could indicate that

1. The deaths of Mr. Clements, Ms. Morrow and Mr. Sorenson,
and the serious injuries of Ms. Eichelsdoerfer, Mr. Ranade and Mr. Wag-
ner resulted from the collision between the SUV and the Cadillac.

2. The collision between the Cadillac and the SUV occurred due to
the loss of the left front tire of the SUV, the inward cant of the right front
tire and the loss of steering control. (RP 3940, 1. 23 to RP 3941, L. 3; RP
4716,1. 6 to RP 4717,1.7)

3. The damage to the SUV resulting in the loss of steering control

was caused by the impact with Mr. Lundt’s Geo. The condition of the

SUV following the impact with Ms. Lundt’s Geo, created a high speed
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cutting instrument due to the lift kit. It sliced open and demolished the
Cadillac. (RP 4711, 11. 2-8)
4. The impact with Mr. Lundt’s Geo can be attributed to any one or
more of the following:
a.) Mr. Hart’s actions;
b.) The speed of the SUV; and/or
c.) The fact that Mr. Russell had been drinking.

In a driving while under the influence of intoxicating liquor
prosecution the Court in State v. Komoto, 40 Wn. App. 200, 205, 697 P.2d
1025 (1985) stated: “The defendant’s physical condition is by definition a
critical element of the crime.”

Other than the medical blood test and the WSPCL blood analysis
the State did not present any evidence that Mr. Russell’s physical
condition was impaired to any degree.

Other than the odor of intoxicating liquor, no witness at the
accident scene, or who transported Mr. Russell to the hospital, saw any
indication of a physical deficiency.

Trooper Murphy conceded that the odor of alcohol does not
indicate how much a person has had to drink. The odor of alcohol does

not mean that a person is intoxicated. (RP 3083, 1. 21 to RP 3084, 1. 4; RP

3084, 11. 21-22)
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No witness seems to recall Mr. Hart. Mr. Hart did not remain at
the scene to provide information to any investigating officer, EMT, or fire
personnel. (RP 3601, Il. 7-23)

Neither Ms. Eichelsdoerfer nor Mr. Ranade have any recollection
of the accident. (RP 3344, 11. 4-5; RP 3365, 11. 23-25)

Mr. Haynes recalls seeing the SUV approaching in the EB lane
with blue sparks being emitted from the driver’s side tire. The SUV then
cut toward the Cadillac. There was no time to react. (RP 3230, 11. 9-19)

Mr. Wagner saw the SUV pull out and hit Ms. Lundt’s Geo. He
also saw blue sparks as the SUV went back into its own lane. The SUV
then came directly at the Cadillac. (RP 3353, 11. 13-18)

Neither Mr. Haynes nor Mr. Wagner mention Mr. Hart’s Subaru
Brat.

Neither Detective Snowden nor Detective Fenn located any
evidence supporting Mr. Hart’s version of what he did prior to the
accident.

Mr. Genther testified that Mr. Hart’s version of what occurred at
the accident scene did not fit any scenario and that there was a lack of
evidence to support what he said occurred. (RP 4974, 1. 8 to RP 4976, 1. 9;
RP 5010, 1. 7to RP 5011, L. 2)

There is no evidence of a car being on the gravel portion of the EB
shoulder. There is no evidence of a car being in the gravel turnout near
the accident scene. (RP 4734, 1. 7-18; Exhibit 102)
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There is no physical evidence of the evasive maneuvers as
described by Mr. Hart.

Mr. Chapman testified that there would be no need for a car to
cross the centerline if another car was parked completely on the EB
shoulder of a highway. (RP 4761, 11. 18-23)

Mr. Chapman also described that an automatic response by the
driver of a car when a vehicle pulls from the shoulder back onto the
highway is to steer away from that other vehicle. This is known as an
“avoidance response.” (RP 4786, 1. 12 to RP 4787, 1. 5; RP 4787, 11. 14-
17)

He also opined that since the response was automatic it would not
necessarily be impacted by what a person had to drink. (RP 4787, Il. 21-
23; RP 4788, 11. 1-19)

In addition to the “avoidance response” a driver would accelerate
in an attempt to pass the car and return to the correct lane as soon as
possible. (RP 4790, 11. 1-6)

The instructions as redrafted by the Court, undermine the burden
of proof as to proximate cause. They blunted Mr. Russell’s ability to
effectively present his defense.

6. CONCLUSION
Mr. Russell respectfully requests that review be accepted under

RAP 13.4(b)(1), (2), (3) and (4).
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The Court of Appeals decision is contrary to the following existing

caselaw and constitutional provisions:

State v. Bone-Club, supra; State v. Irby, supra,
State v. Perrone, supra, Personal Restraint of Orange, supra,
State v. Brightman, supra, Batson v. Kentucky, supra;

State v. Leyerle, 158 Wn. App. Const. art. I, §§ 3, 7, 10, 21 and 22;
474 (2010); The First, Sixth and
Fourteenth Amendments;

Presley v. Georgia, supra, Waller v. Georgia, 467 U.S. 39, 104
S.Ct. 2210, 81 L.ed. 2d 31 (1984).

oy
DATED this <] day of June, 2011,
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STATE OF WASHINGTON ) No. 26789—0-111
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S S o ) - Division Three
- - FREDERICK D‘AV]]) RUSSELL, . - ) UNPUBLISHED OPINION -
4 Appellant )

KULIK C J e Frederxck Dav1d Russell appeals his 2008 Whltman County

B conv1cnons for three counts of vehlcular homxclde and three counts of vehlcular assault
Mr Russell drove h1s Chevrolet Blazer sport utlhty vehlcle (SUV) 1nto three cars k1111ng

'three people and 1n3urxng three others in TJune 2001 on the Moscow-Pullman nghway

near the Washlngton-Idaho border. . |

M. Russell contends the trial court erred in mul‘nple ways We conclude that the

' tria_ll court commxtted no error as to the conv1ct1ons. Accordmgly, we affirm them. We

remand for the limited purpose of awarding credit for time served in confinement while

Mr. Russell challenged extradition in Ireland.
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FACTS
Mr. Russell was arrested on June 5, 2001, and charged by amended information
with three counts of vehicular homicide and three counts of vehicular assault as a result of
'a multi-car accident on June 4. He pbsted bail and his trial Was sc.heduled for
November 5 2001 Mr. Russell then ﬂed the Jumsd]cuon and failed to appear for a -
pretrial heamng on October 26. He was eventually captured in Ireland in 2005 and then |
) extradlted to the Umted States in 2006 Venue Was changed from Whltman County to o -
: _Cowhtz County due to medla pubhclty Trlal started in October 2007
o The followmg facts relate mamly to tnal tesumony and ewdence pertammg to
_crrcumstances eurroundlng the acc1dent 1ts 1nvest1gat1on and evxdence of Mr Russell’
. Av_mtox1cat1on | facte pertalmng to Mr Russell S other challenges on appeal are set forth in
| .the analyses : :
Collzszon At trial, Robert Hart test1ﬁed that at apprcx1mately 10:35 p.m. on
| June 4, 2001 he was drwmg his Subaru Brat about 55 m. p h, eastbound on State Route
(SR) 270 from Pullman to his workplace at a motel in Moscow The sky was clear and

the roads. were bare and dry. The highway is one lane in each direction, with a 55 rn.p.h.

speed limit.
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Mr. Hart noticed a vehicle, later identiﬁed as Mr. Russell’ s vehicle, advanoing
from behind him “very, very rapidly” and repeatedly blinking its high.beam/l‘ow beam
~ headlights. »Report of Proceedings (RP) at 3590. He monltored the vehicle, an S-UV, until :
it Was'behind him an estimated 8 to lO feet Mr. Hart then swerved onto the mght
, shoulder and stopped across the fog hne He rnomentarlly lost stght of the SUV in his :_ |
.rear and side view mirrors before seelng it swerve onto the westbound shoulder and then
proceed in the westbound lane parallel to the fog lme M. Hart beheved the SUV was ..

. gomg at least 90 m. p h He saw headhghts crestmg the top of a hlll up ahead and the

. - ‘SUV that had gone around him appeared to speed up in an attempt to return to the |

- :_:eastbound lane Mr Hart had not returned to the lane of travel and was- stopped on the I

| shoulder when he observed the. SUV stdesw1pe alwestbound car, a green Geo dmven by o
' “Alecra Lundt before colhclmg w1th another westbound veh1cle behlnd the Geo a wl'ute- -
1978 Cadlllac drlven by Brandon Clements _ _' " | -
Mr, Russell’s SUV was a Chevrolet Blazer that had been modxﬁed with a four- .
inch lift l<1t so that it sat hlgher than.a norrnal.SIZed car, J acob McF arland'was a
k passenger. |
Ms. Lundt’s Geo was the first car in a line of four westbound vehicles. Jill Batrd

was driving her Honda about 50 m.p.h. immediately behind the Geo and managed to veer
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. to the shoulder and avoid collision. Ms. Baird was in her own lane prior to the collision,
The thirld car in line was Mr. Clements’ Cadillac. Mr. Russell’s ‘S_UV”s initial poin‘t» of
impect with the green Geo occurred on the crest of a hill in a no passing zone, 3% feet
inside the wesrbound lane, Mr. Russell’s SW’S subsequent irnpact with the. Cadillac

' sliced off its front‘ and rear driver’s side and oblitere.ted the vehiele. M. Clemenrs and his

passengers Stacy Morrow and Ryan Sorensen died mstantly Three more passengers in

- the Cadlllac Sarneer Ranade Kara Elchelsdoerfer and John Ma.tthew Wagner all

B sustamed extensrve senous and permanent 1nJur1es Mr Ranade sustamed multrple r1b

' fractures a pelvrc‘ fracture a krdney' Iaceratlon and a hfe-thre.atenmg ruptured thoracrc.

"aorta Followmg emergency Surgery, he was ﬂown to I—Iarborv1ew Medlcal Center for T -

'addlrlonal surgery, spent two Weeks ona ventllator in mtensrve care and then 31x weeks in

a a nursmg home |
. Ms Erchelsdoerfer suffered four broken mbs, publc and tail bone ﬁ'actures heart
'and 1ung contuswns, a bram 1n3ury unpamng her motor func’nomng for one year and
facial lacerations causing permanent scarring. After hospital care in Pullman, she foo was
| ﬂewn to Harborview for surgery. She required three months of 24-hour care.'
Mr, Wagner suffered a bruised kidney, seven broken transverse processes, e

scraped cornea and a fractured collar bone requiring surgery and hospitalization for two
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weeks. His vision remains impaired. Mr. Wagner testified he initially saw an oncorning
car pull out and strike the vehicle in front of them, go back into its lane and then come
baclr into their lane. ‘He nottced on the speedorneter that the Cadillac was travellingabout -
50 m.p.h.

Eric Haynes ‘was the seventh occupant of the Cadillac. He rvas seated in the _front ‘
‘seat passenger side He andthe front'rhiddle passenger Mr. | Wagner both saw the ﬁrst

' ’_ colhsron Wlth the Geo and an SUV ermttmg blue sparks ﬁom the front dnver S srde Wheel' -

- ',as the SUV came dlrectly toward them M. Haynes sarer Clements 1nstantly swerved Lo

to the 1 ght shoulder but had no t1me to aV01d coll1s1on with Mr Russell’s SUV
B _ The force of the 1mpact shoved the Cadlllac counterclockw1se into a rock Wall
‘Mr Russell S- SUV then careened backwards and colhded thh Vrhn Tran 8 red Geo——the

e fourth car m the westbound line. . Mr Russell’s SUV and the red Geo both burst 1nto

- .,ﬂames aﬂer the occupants ex1ted Mr Tran who was travellng about 50 m.p. h only saw -

the SUV come suddenly out of a dust cloud and into hrs lane before they collided.

- Investigation. Washmgton State Patrol (WSP) detectwes and accident

reconstructlon experts Dav1d Fenn and Ron Snowden investigated the scene. They used a
total station instrument to take'measurements and produce a chagramof their findings.

There was no evidence of braking by Mr. Russell’s SUV before initial impact with the
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~ green Geo. The impact tore Mr. Russell’s SUV’s left front tire from the wheel and canted

the right front tire and wheel inward. Gouge marks in the westbound lane starting near
the initial impaet point showed that pavement drag on the left-hand side of the SUV

caused it to rotate out of control counterclockwise and gradually swerve left as it |

- continued eastbound. The total station measurements showed that from Mr. RuSsel-lfs ,
SUV’s initial point of impact with the"green‘ Geo, approximately 31, feet inside the L
B westbound lane, Mr Russell’s SUV then traveled 208+ feet to the pomt of 1mpact W1th

the Cadlllac on 1 the Westbound lane/shoulder, before travelmg another 60 feet and

- 'colhdmg with the Mr Tran s Geo :

. Detectxve Fenn opmed that the seventy of the damage to the Cadxllac mdlcated Mr. e

‘*Russell’s SUV was travehng well over the 55 m.p. h speed 11m1t Detectwe Snowden
—,1_1kew1se test1ﬁed that “obvmu‘sl'y speed” was probab_ly the most_ important faotor m-the L -

 magnitude of damage to the Cadillac. RP at 3925. He said that in hundreds.of collision

scene inveeti.getions, he had never seenj damage tttat‘ ex'tensiive'v to a tiehiele other. than'
when a semi truck or train was involved. Detective Fenn testiﬁed, however, that soeeds .
of the vehicles could not be co.mpetent’ly calculated because there \eas no evidedce.from
which it could be determined beyond a reasonable doubt that Mr. Russell’s SUV was

braking after the initial impact with the green Geo. He said the evidence suggested Mr.
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Russell’s SUV was not braking and that the impact with the Geo did not cause it to slow
down because the colhslon induced no change of direction in Mr. Russell’s SUV

The defense accident reconstructlon expert Richard Chapman agreed that Mr

Russell was exceedtng the speed limit. Mr. Chapman dlsagreed however that speeds

could not be mathematlcally calculated He calculated that Mr. Russell Was travehng 67

‘ ‘. m.p. h upon 1mpact with the green Geo, and hJS speed was reduced to 30 m. p. h. at the

_ pomt of i 1mpact w1th the Cad1llac He calculated the Cadtllac 8 speed at 42 m p h upon

: impact Wlth Mr. Russell’s SUV v

The State s rebuttal expert witness Detectlve Ryan Spangler agreed w1th Mr

'Al-Chapman s forrnulas and thought processes but stated that Mr Chapman made _.
R : mathemattcal erTors in hlS calculations. Detectwe Spangler explamed that under the

Chapma’n fonnulas, l\/Ir,.Russell’s- sp.eed-‘ at 1mpact-’ W1th the green Geo Would have been‘. . |

: 79mph t.o..8~O‘ .rn'.p.h.., and..S 8 nt.‘p.h.at:irnpact with the}Cadillac; But:.Dete'ctive. Spangler. .

said he would not have performed a speed analysis of this collision b'ecause it ‘Would. .

require too many assumptions about factors such as westbound vehlcle speeds road _

friction, and dtfﬁculty in calculatmg change in Mr. Russell’s SUV’s change of velocxty

b Chapman’s testimony supported a defense theory that the accident severity
was due less to speed and more to.the fact the SUV’s lift kit turned the vehicle into an
out-of-control cutting instrument after it lost a tire in the initial collision with Ms. Lundt’s

5
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given the damage in the ﬁrst two collisions followed by its burning in a fire. ‘Another
State’s rebuttal expert, Geoffrey Genther, likewise testified that an accurate speed

analysis was not possible under the circumstances of the chain of collisions. Mr. Genther

had conducted his analysis in 2001 after Visitingvthe accident scene. He also found no'

evidence that Mr, Russell’s SUV took any evasive actron pnor to any of the collisions.

Immedlately after the acc1dent Mr Hart who had no ﬁrst responder or ﬁrst :

| a1d/CPR2 training, began ﬂaggmg down vehlcles and telhng others to call 911 He
-' approached M. Russell and asked what he was thmkmg, Mr Russell d1d not answer

o _Brad Raymond and hlS w1fe Kann were westbound when they amved at the acc1dent

scene. Ms Raymond isa tramed ﬁrst responder Mr Raymond called 9 11 and Ms

'-Raymond spoke wnh an unrden’nﬁed man who asked if everyone was okay and then went "

. back over to the other side of the road Mr Hart tesuﬁed that after learnmg that 911 was

c_al led _and»speakmg .W1th a woman on the o_therv s1de of the road who said she had first aid,

| he realized he was late for work and proceeded to Moscow to his motel job. The shift

change left waiting motel customers and he ‘helped-them' before oalling police to relay

" what he had witnessed. An officer came to the motel and took his written statement.

Geo.

* Cardiopulmonary resuscitation.




No. 26789-0-III
State v. Russel_l

‘Mr. Russell sustained a cut lip and other relatively mi.nOr injuries in the accident. _
Several people at the a001dent scene sa1d he smelled of alcohol. Kayce Rarrnrez offered

Mr. Russell and Mr. McF arland a seat in her car. She testified the odor of alcohol was so

" strong, partlcularly in the front seat Where Mr. Russell sat, that she had to exit the Vehlcle v A. ,

Flre ﬁghter/emergency medrcal techmcmn (EMT)'Bman Pamsh smelled alcohol when

Mr. Russell spoke So dldMI‘ Raymond Ms. Raymond sa1d that she toler Russell “1t '

: sucks that your velncle is burmng ” RP at 2890 He responded “that s alnght I needed

anew one anyways ” RP at 2892 Frre ﬁghter/EMT Anthony Catt who transported Mr o

o | Russell and Mr McFar and to Grltman Medlcal Center in Moscow sald Mr Russell
' smelled heav1ly of alcohol | o | | “
| WSP Trooper M1chael Murphy amved soon after the acc1dent I—Ie assessed the | .
- colhsmn scene spoke W11:h Wltnesses and then followed the ambulance that was
R transportmg Mr Russell and Mr McFarland to the hospltal
In descnb1ng the accident, Mr. Russell told several mdlviduals at'the scene- and_ en- |
route to the hosp.ital that he looked ap,' saw. headlights coming at hirn, .alnd swerved to_
avoid a sm.all sporty car that was in his l‘ane. He said he lost conl;rol when he struck rhat -
vehicle. At the hospital, he repeated a similar statement two or three times to l‘rooper

Murphy. But when Trooper Murphy sought clarification about his swerving to the right,
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Mr. Russell then said he could not remember how the accident occurred. Trooper
Murphy smelled intoxicants on Mr. Russell’s person and asked if he had been drinking.
Mr. Russell said he drank one or maybe one and one-half beers

M., Russell earlier told EMT Catt that he had consumed two beers At the

o emergency room, he told treatlng physwlan Dr Randall Kloepfer it was two a:nd one~
t- fourth beers Mr. Russell 1ater told his ¢ ex- girlfnend Cmstln Capwell it was one beer Mr A
| a Russe 1 had also brought a full half-gallon bottle of vodka toa party in Moscow someume - |
‘ :between 7: OO p m. and 7 30 p.m. on June 4 Mr Russell Mr McFarland and ﬁve others o
_.consumed the entlre bottle in less than two hours drmklng Vodka slushles The amount
' _each person drank was unknown M. Russell and Mr McFarland left the party for My

‘-‘Ofﬂce Tavern in Pullman where Mr Russell was served two plnts of Gumness The

bartender testlﬁed M. Russell dld not appear 1ntox1cated When he arr1ved at

approxxmately 8: 30 p m., or when he 1eft at about 10: 00 to 10 30 p m., and that Mr,

Russell even caught an error in the amount of change he received when paymg his tab.
The acctdent occurred shortly afier Mr. Russell and Mr. McFarland left the tavern

to take Mr. McF arland back to Moscow. Mr, McFarland thought Mr. Russell was ﬁne to

drive. Mr. McFarland testiﬁed that he drank regularly- with Mr Russell and. that Mr |

Russell could hold his liquor. Ms. Capwell likewise testified that Mr. Russell drank

10
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. frequently, and she believed she had seen him consume six or more drinks in one evening
without exhibiting outward signs of drunkenness. Dr. Kloepfer testiﬂed that Mr. Russell |
yvas alert' his speech was coherent' he was oriented to time place, persons and events;
and his faee was not ﬂushed But Dr Kloepfer also testified that, medloally speaklng, :
'person can be 1ntox1cated yet show little or no obvrous 51gns of 1ntox1catlon

- : 7 oxicology. Grven Mr..Russell’s statement that he had consumed alcohol | Dr. |
" Kloepfer ordered a medlcal (serum) blood draw by a regxstered nurse at 12 30 am. on

. _' June 5. Dr Judr Clark PhD analyzed the sample usmg a TDX machrne that employs the '_ |

_ﬂuorescent polanzatxon method generally accepted in the scren‘uﬁc cornmumty The SRR

" results showed a blood alcohol level of 128 grams per one 100 mﬂhhters of serum Dr'.* o

- Clark sald the machme was self—cahbratmg, had been recently serv1ced and appeared to -

o be Worklng properly

- Trooper Murphy S prior'reylew of the accident scene indicated the initial impact
did not oceur as Mr. Russel! had claimed during their eniergency room converSation, 5O
he telephoned troopers strll at the scene to conﬁrm details. Aﬁer also talkmg by

telephone W1th Mr. Hart, Trooper Murphy believed he had probable cause to arrest Mr

3 The medical blood test results were seized from Gritman Medical Center
pursuant to a search warrant issued on June 26, 2001.

11
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| " Russell for vehlcular homicide. In the emergency room, Trooper Murphy then advised
Mr, Russell he was under arrest. Trooper Murphy read Mr. Russell his Mz‘rcrn'afa4 rights
and ‘speeial Aeviden‘ce warnings, and then advieed Mr. Russell that he would. take a blood
. s.ample | | |
Trooper Murphy retrreved a blood draw kit provrded by the Washlngton State
: Tox1cology Laboratory (State Lab) from the’ locked trunk of hlS patr ol vehlcle and handed- '
| the kit to Dr Clark She drew two vxals of blood at 1:34 a.m.. Trooper Murphy secured
, the v1als left the hospltal and went to the Pullman Polloe Department to. apply for an -
' varrest warrant Mr. Russell left the hospltal with lns father Trooper Murphy obtamed an :
E ._arrest warrant and arrested Mr. Russell at h1s re51dence in Pullman later in the mommg on |
- June 5. | Trooper Murphy also personally. gave the blood v1als to Detecttve Fenn on Iune A 2
| '5 Detectlve Fenn plaeed them in the ev1dence locker at the WSP drstnct ofﬂce in .' |
: Spokane and from there they were sent to the State Lab
On June §, 2001 toxmologlst Eugene Schwilke of the State Lab tested the blood "
sample per standard laboratory procedures and issued areport. The test results admitted
in evidence at trial shoWeer. Russell’s blood alcohol level was. .l2 grams per 100

. milliliters of whole blood. Prior to trial, the court had denied motions byA Mr. Russell to

* Miranda v. Arizona, 384 U.8. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
12
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d1smlss the charges or suppress the forensic blood test results after h1s blood samples
were inadvertently destroyed at the State Lab by Manager Ann Marie Gordon on July 11,
2004 |

- Mr. Schwﬂke also explamed during h1s trial testimony that the . 128 serum blood

result obtamed by the hosp1tal converted into a Whole blood result of. 10 He said that .08 '_ . |

: (the legal limit in Washmgton) is the 1eve1 where everyone is affected such that they
B should not dnve a motor vehtcle ‘He also testlﬁed the .12 result meant Mr. Russell had
. '. the equlvalent of Just over six one ounce shots of alcohol in h1$ system at the tnne hlS _‘ a
o 'blood was drawn and that hlS blood alcohol level w1th1n two hours of dr1v1ng Would have L =
. been 13 to 14 per 100 mllhhters of whole blood He concluded that based upon alcohol
| -tolerance, absorptlon and metabohsm rates, Mr Russell’s dmvmg Would have been

o adversely affected by alcohol at the tlme of the acmdent

Jm Verdzct The jury found Mr Russell gullty of all counts W1th respect to each

vehlcular homlcxde count the j Jury unammously found beyond a reasonable doubt by

% The court gave the jury an oral limiting instruction with respect to Mr.
Schwilke’s testimony that it was permitted to consider the results of the medical blood "
test conducted at the hospital laboratory only in determining whether Mr. Russell was
under the influence of or affected by intoxicating liquor while driving a vehicle, and that
it was not permitted to consider Mr, Schwilke’s testimony in determining whether Mr.
Russell had within two hours after driving an alcohol concentration of 0.08 or higher as
shown by analysis of his blood. The court gave a similar written limiting instruction.
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special interrogatory that at the time of causing the injury which resulted in de.ath, Mr.

Russell was operating a motor vehicle (1) while under the influence of intoxicating liquor

and (2) with disregard for the safety of others.

The jury did not find Mr. Russell operated his vehicle in a reckless manner. Thus,-

the jury found Mr. Russgil guilty of three couﬁts of vehicular assault for proximately

~ causing Sérious:‘bodily injury tbhahothér while operating a motor vehicle while under the

influence of intoxicating liquor.

~ The jury thus,rejectéd'defense' theories thvat'ﬂle medical and foi‘_ensic bl_dod‘test L

- results were _unfel-iable and that there was no other evidence that Mr Russell was =
ihtoxicatedQ The jury'Was-not persuaded that the State’s investigators were biased or-that -
- the investigators ignored evidence that Mr, Hart’s driving forced Mr. Russell to T

‘spontaneously veer into oncoming traffic and collide with Ms. Lundt’s Geo, thus rejecting

that Mr. Hart’s actions were the superseding intervening cause of the accident. The -

defense theorized that Mr. Hart reali_zéd it was he who caused the accident é,nd fledto -

“work instead of remaining at the scene.

Sentence. The court imposed concurrent sentences of 171 months for each:

vehicular homicide count and 84 months for each vehicular assault count. The court
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denied Mr. Russell credit for 384 days of pretrial detention served in Ireland while he
challenged extradition proceedlngs Mr. Russell appeals.
Ml‘ Russell makes 17 as51gnrnents of error assertmg that (1) he was unlawfully

arrested in an Idaho hospltal bya WSP trooper; (2) rned1cal‘b‘lood alcohol test results

were (a) unlawfully seized under a search vlfarrant, and (b) improperly admltted‘ for lack

of adeduate foundation; (3) forensic blood test results should have been suppressed -

r"becausehis blood samples'were destrc}led due to tnismanagenlent at the» State' Lab' '(4‘} h'e 4" ‘. A‘
1 was demed h1s rlght to pubhc tnal because _]111‘01' hardshlp d1scuss1ons were held outs1de

. the courtroorn (5) h1s nght to a falr and 1mpart1al Jury Was demed when the court (a)
overruled h1s challenge to the State s use of perernptory challenges to smke mmonty

- _' 'fernale Jurors and (b) demed h1s challenges to certaln JUI‘OI‘S for cause, (6) the prosecutor

comrmtted prejudlcxal m1sconduct dunng openmg statements (7) forensxc blood test _ '.
'results were 1mproperly adm1tted mto evxdence because the State falled to (a) present

" adequate foundatlon evidence, and (b) establish chain of _custody for the blood sample;
() jury i'nsti'uctions pertalning to supersedivng intefvening cause 'unconstitutional]y

reduced_ the State’s burden of procf on proximate cause of the accident; (9) the court erred

by allowing the State to present rebuital expert testimony from an accident investigator

(Geoffrey Genther) hired by Mr. Russell’s prior attorney, in violation of the attorney-
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client privilege and attorney work product rule; (10) a State’s expert witness improperly
vouched for the credibility of detectives who conducted the accident investigation; -

(11) cumulative error denied him a fair trial; and (12) the court erred by denying him

credit for pretrial detention in Ireland while he contested extradition to the United States.” . -

Mr. Russell also raises several issues in a statement of additional grounds for review.

ANALYSIS

Arrest-BZood Draw. Before the trlal date in 2001 Mr Russell challenged the N

"'legahty of hlS warrantless arrest in the Idaho emergency room. He argued that Trooper |

" 'Murphy lacked authonty to enter Idaho to perform a cmmmal 1nvest1gatlon or to make an "

e arrest Mr Russell sought suppressmn of the forensw blood draw eVIdence obtalned by O

- B 'Trooper Murphy The court demed the motlon, concludlng that Trooper Murphy was in - "
l | lawful fresh pursu1t and that he Was also actmg under a vahd Interstate Mutual Aid -

| Agreement (IMAA) between the Washmgton and Idaho State Patrols

‘M, R-ussell broadly eontends that the trial court erred in upholdmg the validity of |
his W_arrantless arrest in. the .Idah.o hospital under (1) the Washington l‘resh pursuit
doetrine, and .(2) ‘rhe IMAA. He argues that since both arrest grounds are invalid, only the
common law fresh pursuit doctrine remains and it requires that the suspect was attempting

to escape or avoid arrest, or at least know he was being pursued. State v. Barker, 98 Wn.

16



No. 26789-0-I11

State v. Russell

App. 439, 447,990 P.2d 438 (1999), rev'd on other grounds, 143 Wn.2d 915,25 P.3d
423 (2001); City of Wenatchee v Durham, 43 Wn. App. 547, 550-51,718 P.2d 819

(1 986). Mr. Russell contends there is no such 'evidence here because he was being

tranSported from the acmdent scene in an ambulance

The State argues that the trial court correctly concluded that the Idaho fresh pursu1t :

statute Idaho Code (IC) § 19 701 “and the IMAA each 1ndependently authonzed Mr
. 'Russell’s arrest in Idaho Therefore the common law fresh pursmt doctrme is not.

- apphcable

1 Statutorv Fresh Pursult

- | The Fourth Amendment and artlcle I sectlon 7 of the Washlngton Constltutlon '
requu‘e a law enforcement ofﬁcer to act under lawful authorlty Staz‘e V. Plaggemezer, 93
-Wn App 472 476 969 P2d 519 (1999) (cmng Durham, 43 Wn App at 549- 50) An
| arrest made beyond an arrestmg ofﬁcer S Jumsdlctlon is equlvalent to an arrest without
probable cause. Id..(emng State v. Rasmussen, 70 Wn. App. 853, 855, 855 P.2d 1206
(1993)). :But the Fresh Pursuit Act, codified in ohapter 10.89 RCW and IC §§ 19-701
through 19-707 prov1des exceptlons to the rule. | | |

First, Mr. Russell is correct that Washington’s Fresh Pursuit Aot is 1napphcab1e to

arrests made in other states. [n re License Suspension of Monte Lee Richie, 127 Wn. App.
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935, 940, 113 P.3d 1045 (2005). He thus contends the trial court erred in relying on the
Washington Fresh Pursuit Act to uphold the validity of Mr. Russell’s Idaho arrest. The |
record is clear, however, that while the court did mention the Washington Fresh Pursuit

Act, it relied on the Idaho fresh pursuit statute as the baéi's to uphold the validity of the

hospltal arrest.
- IC§ 19-701 provxdes

Any member of a duly orgamzed state, county, or mumclpal peace unit of =
another state of the United States who enters this state in fresh pursuit and ‘
‘continues within this state in such fresh pursuit, of a person in order to

arrest him on the ground that he is believed to have committed a felony in -
such other state; shall have the same authority to arrest and hold such -
~ person in custody, as has any mémber of any duly organized state, county or
municipal peace unit of this state, to arrest and hold in custody a person on s
_ the ground that he is beheved to have comrmtted a felony in tlns state. .. .

| Slrmlarly, IC § 19- 705 prov1des

a The term “fresh pursult” as used in thlS act shall mclude fresh pursult as
" defined by the common law, and also the pursuit of a person who has
" committed a felony or who is reasonably suspected of having committed a
felony. .. . Fresh pursuit as used herein shall not necessarily 1mply mstant
pursuxt but pursuit without unreasonable delay.

(Emp'hasm- added.)

Mr. Russell specifically contends his Idaho arrest was invalid because Trooper

Murphy failed to comply with IC § 19-702 by taking him before an Idaho magistrate after

the blood draw. The statute provides:
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If an arrest is made in this state by an officer of another state in accordance
with the provisions of section 1 of this act e shall without unnecessary
delay take the person arrested before a magistrate of the county in which
the arrest was made, who shall conduct a hearing for the purpose of
determining the lawfulness of the arrest. If the magistrate determines that
the arrest was lawful he shall commit the person arrested to await fora
reasonable time the issuance of an extradition warrant by the governor of
this state or admit him to bail for such purpose. If the magistrate

- determines that the arrest was unlawful he shall dlseharge the person
o axrested ' ' : :

IC§ 19 702 (emphasxs added)

The court in Steznbrunn rejected the same. argument under the Washmgton statute, !

RCW 10 89 020, Whlch contams the same umform prowsmn as IC § 19 702 Sz‘ate V.

1Sz‘eznbrunn, 54 Wn App 506 512 774 P 2d 55 (1989) In Steznbrunn a Washmgton -
L trooper adv1sed the defendant in an Oregon hosp1tal that he was under arrest for veh1cu1ar , |
- 5 hOIHlClde, obtalned a blood sample, and then left the hospltal The defendant argued that o
| the trooper dld not follow the prov1s1ons of the Washlngton Fresh Pursult Act because he _

~did not take the defendant before an Oregon rnaglstrate to determme the lawfulness of the |

arrest. /d. The court explamed that the procedure d1d not apply because the trooper’s

purpose was to obtain a blood sampie and he did not keep the defendant in custody. The

arrest was therefore lawful. /d.

The same is true here. Upon determining that Mr. Russell might be intoxicated,

Trooper Murphy advised him he was under arrest, obtained a blood sample, and‘therl left
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the hospital. Trooper Murphy had no intention of keeping Mr. Russell in custody, and, in
fact, Mr. Russell went home from the emergency room with his father. The procedures in
IC § 19-702 for taking the arrestee before a. magistrate therefore do not apply in this case.

 Mr. Russell otherwise makes no showmg that the tr1a1 court erred by deterrmnmg

| that Trooper Murphy followed the ambulance carrymg h1m and Mr. McF arland from -

Washington to I_daho based upon teasonable suspicion that an occupant of the ambulance |

.~ had comhaitted a felony and that he Was,'. there‘fof_e, 'en:gag‘ed'iﬁ lawfurﬁesh. pursuit under -

the Idaho statute

The trial court dld not'e err by concludmg that the Idaho fresh pursuxt statute

,:prov1ded an: mdependent legal basxs for Trooper Murphy s authorlty to enter Idaho, o
o conduct an mvestxgauon and arrest Mr Russell to take a bIood draw from h1m See also -

'_Sz‘ate v Turpm, 25 Wn App 493 500 607 P 2d 885 (ofﬂcer rnay rnake arrest for hmlted o

purpose of obtammg forensw blood draw under the 1mp11ed consent statute) rev ’d on.
other grounds, 94 Wn 2d 820, 620 P.2d 990 (1980)

2. Interstate Mutual'Ai.d Agreement

‘In his 2001 suppression motion, Mr. Russell contended that no mutual aid
agreement existed between the states of Washington and Idah_o. The State then supplied a

copy of the IMAA between the WSP and Idaho State Patrol (ISP) that was in effect on
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June 4, 2001. The agreement is authorized by chapters 10.93 and 39.34 RCW, and
IC §§ 67-2328 and 19-701. Section 3 of the agreement provided:

Consent to Extension of Peace Officer Authority, _
The respective Chief Law Enforcement Officer of each of the Parties
hereby severally consent that the authority as a peace officer of the officers
. of each and every other Party hereto is extended into the jurisdiction
L or territory of such consenting Chief Law Enforcement Officer either:.
o (a) when requested by such Chief Law Enforcement Officer;or
(b) upon the recognition by any such officers of a situation or
circumstance with the jurisdiction or territory of the Parties to this
‘ agreement which requires immediate law enforcement action, or other
emergency actlon -The Party whose officer is performmg such Voiuntary
~ assistance shall notify the Party with whose territory or jurisdiction the '
- voluntary assistance is being rendered who will thereupon assume the .
L general control authorrzed in Sectlon 5 of this agreement

_— -All assxstance rendered 'under the authonty_of th13 section shall be :_
.~ limited to that area within fifty (50) statute miles of any point along the -
- common border but W1th1n the states of Idaho or Washmgton

| Clerk’s Papers (CP) at 160 61. Mr. Russeil responded that the agreement v1olated the

extradltlon ciauses of the federal C'()n_Stltulthl’l. and Idaho iaw, and if not, then Washington ) B

authorities failed to ’eomply with the notice and general controi provision of eeetion 3(b).'
The. conrt rejected his arguments. In a brief filed in 2007, Mr. Russell’s new connsel.'. |
made no mention of the. IMAA.

In his statement of additional grounds for review, Mr. Russell raises the IMAA.

He contends the IMAA did not provide valid authority for his warrantless arrest by
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Trooper Murphy in,Idano. ]de says Washington law cannot validate the IMAA in his case
or for any other arrest made in Idaho. He further states that the Idano legislature never

| ‘intended to allow a compact agreement to trump the Idaho code (including fresh pursuit

statutes) which requlred that he be taken before an Idaho magrstrate to determine the

vahdlty of his warrantless arrest Moreover the State presented 1o ev1dence that the |

o | IMAA was properly recorded with approprlate governmg bodles in Idaho Furtherrnore .

. 'Idaho has no statute resembhng Washmgton s 1mp11ed consent law author121ng 11rn1ted .’
- arrest for purposes of taklng a blood draw Mr Russell concludes the IMAA is 1nvahd g
| and canmiot in- any way be construed to vahdate hls unlawful warrantless arrest

lee the fresh pursurt statutes the mutual a1d peace ofﬁcers powers act of 1985

. chapter 10 93 RCW modlﬁes common law restnctlons on ofﬁcer authonty to enforce the o

5 ﬁ;law outs1de the1r Junsdlctlon RCW 10 93 100 (lntent of leglslature to modlﬁl artlﬁcral
bamers to mutual a1d and cooperatrve enforcement of laws among general authonty local
. state and federal ageneres); see -Plaggemezer, 93 Wn. APP- at 47 6-77. One c1rcumstance
' under u/hteh,a law enforcement officer may enfor.ce criminal and traffic laws outside the
ofﬁcer?s jurisdiction is pursuant o a mutual law enforcement assistance agreement.

RCW 10.93.070(3). The statute provides in pertinent part:
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In addition to any other powers vested by law, a general authority
Washington peace officer who possesses a certificate of basic law
enforcement training or a certificate of equivalency . . . may enforce the
traffic or criminal laws of this state throughout the territorial bounds of this
state, under the following enumerated circumstances:

(3) In response to a request for assistance pursuant to a mutual law
- enforcement assistance agreement with the agency of primary territorial
jurisdiction or in response to the request of a peace ofﬁcer with
enforcement authority.

. RCW 10.93, 070(3)

Mr Russell now contends for the ﬁrst nme on appeal that the IMAA between

) the WSP and ISP is mvahd because there isno mdlcatlon the IMAA was recorded W1tn
: the county audltor or approved by 1egxslat1ve authonty as requ1red by ‘
| '»:_.RCW 39, 34 040 He thus clalms the arrest in Idaho exceeded Trooper Murphy s
)urlsdxctlon and 1s equrvalent to an arrest Wrthout probable cause. Plaggemezer, 93 Wn i
o App at 476- 80 R _' |
~ But the State is correct that Mr Russell failed to preserve the issue for appeal by |
- not raising it at trial. Moreover, the IMAA document does reflect that it was duly

-executed by authorized officials at both the ISP and WSP, and was approved by the

Wetshington Office of Budget and Fiscal Services. Mr, Russell’s conclusory claims that
the IMAA was never recorded with the county auditor or had proper legislative approval

do not warrant further review. RAP 2.5(a); State v. Powell, 166 Wn.2d 73, 82, 206 P.3d
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‘“'5321, .(2009) Moreover he can show no preJudrce gven 1f the H\/IAA was not Vahd

‘ ;ri'-; because as dlscussed above the 1ndependent legal ba81s of fresh pursu1t under the Idaho .

' statute is 1tse1f sufﬂelent o uphold the Idaho arrest

‘Even addressmg the merits, Mr. Russell still shows no error by the trial‘l court. In

Plaggemezer the court determined that a mutual aid agreement was mvahd to the extent it

: 'Vhad nct been ratlﬁed by a c1ty s egrslatlve body or ﬁled Wlth the county auchtor as |
requlred by chapter 39 34 RCW Plaggemezer 93 Wn. App at 481 The court
: nevertheless held that the consent provrslon in the agreement was severable and

.'-therefore 1ndep'endently. enforceable because it could be V1.ewed' as separate from the. :

agreement’s 1nvahd adm1n1strat1ve prov1srons not properly ratlﬁed under chapter 39 34

_ -RCW The court reasoned the eonsent agreement 1nvolv1ng cross-border law

, enforcement authonty d1d not requn'e leglslatlve approval because it Was not concemed

Awn:h the allocatlon of fiscal resources, but rather W1th extra Junsdlctlonal arrests.

Plaggemeier, 93 Wn. App. at 483.

Here, the IMAA contatns adrninistrative, fiscal, and consent provisions.
Consistent withA.Plaggemeier, the'consent provisions in the IMAA are ualid, aner
Russ.ell makes no showing that the court erred by determining that the IMAA provided an

independent legal basis to uphold the arrest.

24




No. 26789-0-111
State v. Russell

Mr Russell addltlonally argues that Trooper Murphy d1d not fully comply wrth the

| consent terms of'the IMAA because even though an ISP trooper was on standby, 1t does

not appear from the record that that trooper did anythmg furth_er in conjunctton with the
investigation or arrest. The argument lacks merit when there was no need for an ISP . |

trooper to assurhe any control over the arrest and blood draw after which Mr. _Russell was

- free to leave the hospttal

Ftnally, glven that the arrest was vahd under the Idaho fresh pursult statute Wthh “

| | . expressly provrdes that it 1s in addrtton to the oommon Iaw (see IC § 19 705),
Russell s argument that common law should be used to ﬁll the statutory v01d 1s w1thout
"-‘_memt’ | 3 | S
‘In summary, Mr Russell’s arrest 1nthe Idaho ernergeney room was yahd under the ) R

AIdaho fresh pursutt statutes The arrest can be upheld on that basw alone Mr Russell <

waived h1s IMAA elalm and in any event makes no showmg that the eourt erred in also

upholdmg the arrest based upon the IMAA. Hrs common law fresh pursult arguments are

unpersuas ive.

Seizure of Medical (Serum) Blood Test Results. The warrant affidavit requested

that a search warrant be issued for the seizure of:
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All medical records pertaining to Frederick D. Russell, for his treatment -
from an auto collision on June 4th, 2001 to discharge. These reports should

include: the emergency room report/notes chart notes, doctor’s notes’ and
discharge summary.

CP at 986 The search warrant, issued by an Idaho magistrate, authorlzed the seizure of:
~ Any and all records pertaining to Frederick D. Russell, dob 12-20-78,
regarding or related to a motor vehicle collisien on June 4,2001, including,
[without limitation], emergency department reports and notes, chart notes; .-

‘dactor’s notes and discharge summary which detail or identifyy Russell’s

- - injuries and any medications administered by G’rzz‘man Hospztal personnel
or attendmg physzczans

- “ CP at 988 (emphasm added) The 1ssumg.maglstrate struck out the above-bracketed
words “wrthout lnnrtatlon and added the above- 1tahc1zed Words
The search warrant was t1rne1y executed at the hosprtal on Iune 26, 200l1' The |
' State serzed Mr Russell’s emergency department patlent records, emergency department ‘
- reports and outpatrent reports all pertammg to the Tune 4 Vehlcle acmdent ‘
| | Mr. Russell moved to suppress the medical records serzed as out31de the scope: of
the search warrant. The court 1ssued written findings and concluded “All records serzedv
pursuant to the search warrant . . . on June 26, 2001, including those records do:cumenting
the medi’cat blood draw resu‘lts, are‘ within the scope of the seorch warrant and dre

therefore admissible.” CP at 995.
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The Fourth Amendment to the United States Constitution.prdhibits th;ewis}s;vuénce:qf. '

'. :l.:“"or thmgs to be sexzed » Maryland V. Garrzson 480 U.S. 79, 84 107 S. Ct 1013 94L

| Ed. 2d 72 (1987). Art1cle I, section 17 of the Idaho Constitution contains a 11ke

requirement. See State v. T eal, 145 Idaho 985, 989, 188 P.3d 927 (2008). Article I,

se'ct'ion'7 of the Washington Constitution containsa similar‘rGQuirement.. See State v.

. Myrzck 102 Wn2d 506 510 688P2d 151 (1984)

A search pursuant to a Warrant exceeds the scope authorlzed if ofﬁcers seize B

" prOperty not spec1ﬁcally descmbed 1n the Warrant Teal 145 Idaho at 989 State v, Kelley, _
SR 52 Wn App 581 585 762 P 2d 20 (1988) But warrants should be wewed ina common '

. sense and reahstlc fashlon w1th doubts resolVed 1n favor of the warrant State v, Holman,

1'0‘9' Idahq382', 38’8, ‘707 P.2d 493 (1‘9’85) ‘(quo.tmg' Umted Staz‘es W -Ventresca, 380 US

102, 108, 85S. Ct. 741, 13 L. Ed. 2d 684 (1965); State v. Jackson, 150 Wn.2d 251,265,

76 P.3d 217 (2003). The issue of whether a warrant is overbroad or lackslsufﬁcient
- particularity is a le:gal. ques'ti.on reviewed de novo. Teal, 145 Idaho at 990; State v.

Stenson; 132 Wn.2d 668, 691, 940 P.2d 1239 (1997),

S Mr. Russell cites to Idaho law on the warrant issue and it appears that Idaho

cases apply. The State cites to-both Idaho and Washington law. There is no material
difference between the two.
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*Within the document entitled “Emergency Department Report,” the treating

physician describes Mr. Russell’s injuries and the medications administered to him.

CP at 35-39. - Under the heading “Laboratory Data” is the treating physician’s statement

that Mr. Russell’s alcohol level was drawn and the numerical results;. CP at 38. The

document entitled “Outpatient Summary Report” issued at 6‘30-a m. and 10'34 a. m on

Jtme 5 also states the results of Mr, Russell s blood draw taken at 12 38 a, m.on June 5

CP at 43-44 Thus the blood alcohol data was 1nterspersed in the reports along wrth the :

,treatlng physwran S descnptlons of Mr Russell E mjunes and medrcatrons He. recerved

The search warrant specrﬁcally authonzed the seizure of “[a]ny and all records

s | regardlng or related to a motor Vehlole colhsron on: Iune 4 2001 - CP at 988, Thrs

- 'expressly 1nc1uded emergency department reports and drscharge reports Mr Russell was. -

dlscharged on J une 5—-—-after the emergency department report . and outpatrent surnmary B
report were cornpleted Mr. Russell’s blood alcohol test results are contarned on
documents that are within the parucularrzed description of records to be sexaed The
technical i 1mprecrslon_ in the warrant’s descnptl.o_n does not lnvahdate the seizure here.

See Ventresca, 380 U.S. at 1‘08 (practical accuracy, rather th’an technical precision,
c.ontro-ls the interpretation of warrants). And the Warden “mere.evidence” rule precluding

seizure of non-specified “mere evidence” is not helpful to Mr. Russell in this situation.

28



No. 26789-0-111
State v. Russell

- Warden Maryland Penzz‘em‘zaryv Hayden 387US 294, 308 87 8. Ct. 1642, 18 L. Ed. |
24782 (1967)
- We eonclude that the trial court properly denied the motion to suppress Mr.

Russell’s medical records.

A:dmz'ssz‘on‘ of Blood Test Results ‘Mr. Russell challenges the admissiou at trial of ,' o

the serum blood test results Smce the serum or medlcal blood draw occurred pnor to -
: 'Trooper Murphy arrestmg M Russell the 1mp11ed consent statute, RCW 46 20 308 1s N
| not apphcable because it does not contrcl the admlss1b111ty of blood alcohol evxdence
. :taken by a physman from an 1nd1v1dua1 not under arrest. Staz‘e v. szth 84 Wn App
3 813 818 19 929 P. 2d 1191 (1997) Nevertheless such ev1dence may be selzed m
accordance w1th general search and selzure law and may be admrtted at tnal Id at 819~
'_ '20 Such is the case here The focus then tums to Mr Russell’s foundatlonal challenges.” |
. The court’s deCISlOl’l to adrmt evidence 1s‘rev1ewed for an abuse.of dlscretxon : .‘
State v. Powell, 126 Wn 2d 244, 258, 893 P.2d 615 (1995) ER 803(a)(6) provides that
records _of regularly conducted activity are not inadmissible as hearsay. The rule
references chaoter 5.45 RCW, .which is the uniforrn businesvs records as evidenee acf‘

(UBRA). RCW 5.45.020 provides:
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Acrecord of an act, condition or event, shall in so far as relevant be _
competent evidence if the custodian or other qualified witness testifies to its
identity and the mode of its preparation, and if it was made in the regular
course of business, at or near the time of the act, condition or event, and if,
'in the opinion of the court, the sources of information, method and time of
prepa:ratlon were such as to Justlfy its. admlssron

(Empha31s added )
Wlth respect to admxssmn of medlcal and hospltal records under ER 803(a)(6)
The courts tend to allow the adm1531on of medlcal records mamtamed by a’
_ physman gven though the records consist partly of laboratory reports and
- - other information supplied by persons who are not part of the physician’s

business. The courts have emphasized the likelihood that the records are

trustworthy. See, e.g., State v. Sellers, 39 Wa. App. 799, 6952241014 |
(1985). o | |

| 5D KARL B TEGLAND WASHING"I‘ON Pl‘{A.CTICE COUR'i;}iOOM HANbBOOK ON EVIDENCE, -
© ch.5;at436, omt. (6) (2010-2011) | R
| L1kew1se in T ennant V. Roys, 44 Wn App 305 312, 722 P 2d 848 (1986}, the
court held that medlcal blood alcohol tests are adrmssrble asa busmess record under
RCW 5.45.020. The court reasoned that medlcal tests are “presumed to be partlcularly
4 trustworthy because the hospital relies on its staff members to competently perform their
duties when making often crucial life and death decisions.” i Tn addition, the UBRA.
contains five requirements for admissibility designed to ensure reliability. The evidence

must be (1) in record form; (2) an act, condition, or statement; (3) made in the regular
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course of business; (4) made at or near the time of the act, condition, or event; and (5) the

: court must be satisfied sources of information, method, and time of preparation justify

admltttng the ev1dence Id

- Here, as discussed, the medical blood test results were contamed in Mr. Russell’

emergency room hospital records Mr. Russell objected to the admrss1on of the records,

- Pla1nt1ff’ S Exhlblt l at t:mal on grounds that the treatmg physrc1an Dr. Kloepfer was not
;'the custodlan of the records and that the document drd not meet the RCW 5.45. 020 a
i foundatlonal requtrements After the examination of Dr Kloepfer the court ctted to the - |
vabove quoted Tegland passage and T ennant as authonty for admlt‘tmg Exhlbtt 1 under the T -
) "busmess records except1on 1n RCW 545, 020 and ER 803(a)(6) The court also overruled
: Mr Russell s foundatron objectlon under ER 702 and ER 703 Mr Russell does not

appeal the couxt S dec1s1ons on any of these grounds :

The focus of Mr Russell’s contentxons on appeal that the med1cal blood ev1dence . -

fa1ls adm1s31b1hty requtrements is placed.in context by first exaxmmng the elements of the

vehrcular homicide statute, RCW 46.61.520:

(1) When the death of any person ensues within three years as a.
proximate result of injury proximately caused by the driving of any vehicle
by any person, the driver is guilty of vehicular homicide if the driver was
operating a motor vehicle:

(a) While under the influence of intoxicating hquor or any drug; as
defined by RCW 46.61.502; or
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V(b)Y In a reckless manner; or
~(c) With disregard for the safety of others.

The referenced driving while under the influence of intoxicating Iviquor or any drug (DUI)

statute, RCW 46.61. 502 provides in p'ertinenf part:

(1) A person is gullty of dmvmg while under the influence of 1ntox1cat1ng '
liquor or any drug if the person drives a vehicle within this state:

(a) And the person has, within two hours after driving, an alcohol

- concentration of 0.08 or higher as shown by analy51s of the person $ breath or
. blood made under RCW 46.61.506; or

R (b) While the person is under the mﬂuence of or affected by 1ntox10at1ng
S 11quor or any drug; or

“(c). While the person is under the comblned 1nﬂuence of or affected by
o imtoxmatmg 11quor and any drug. :

PR (4) Ana_l_yses of'blood-.or breath samples obt_ai’ned more ﬂiari‘t_wo hours after .
.- the alleged driving may be used as evidence that within two hours of the alleged '
-, driving, a person had an alcohol concentration of 0.08 or more in violation of -

~ subsection (1)(a) of this section, and in any case in which the analyszs shows an
- alcohol concentration above (.00 may be used as evidence that a person was :
e under the znﬂuence of or affected by zm‘oxzcatmg Izquor or any drug in vzolatzon of
~subsection (1)(b) or (c) of this section. ' :
(Emphasis added.)

" The first prong of the DUI statute is commonly referred to as fhe “per se” prong,
while the other two prongs are known as the “non per se” or “other evidence” prongs
City of Seattle v. C’lark—Munoz, 152 Wn 2d 39, 44, 93 P.3d 141 (2004); State v. Charley,
136 Wn. App. 58, 63, 147 P.3d 634 (2006). Mr. Russell was tried under all three

vehicular homicide alternatives and under DUI prongs (a) and (b).
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‘Mr. Russell cites to State v. Hultenschmidt, 125 Wn. App. 259,270, 102 P.3d 192

(2004) as authorlty that to admit blood aloohol evidence under the “per se” prong, the

offermg party must lay the foundation statutorlly mandated by RCW 46. 61 506(3) and

promulgated in WAC ‘448- 1‘4-020(3)(b), Includ’ed are requ1rement‘s that the test be

performed accordlng to methods approved by the State toxicologist and by an 1nd1v1dua1

possessmg a vahd penmt issued by the State tox1colog1st See State v, Donahue, 105 Wn

App 67 74 18 P. 3d 608 (2001) In a ertten pretnal motlon 1n hmlne Mr. Russell d1d

' seek to exo]ude the medlcal blood results from ev1dence under the per se prong because :

| _ the test m the Idaho hosp1ta1 laboratory d1d not cornply W1th RCW 46 61. 506(3) T"ne

State conceded that pomt at tnal

" The cntwal pomt now is that the State 1nstead proffered the medlcal blood test

- ev1denoe under RCW 46, 61 502(4), Wthh authonzes adm1351on of med1ca1 blood alcohol S

~ tests obtamed in an out-of-state hospltal as other co_mpetent ev1dence of 1ntox1cat10n o |

under the non per se prongs, even when the test did not comply with approved State
toxicologist’s methods as set forth in RCW 46.61.506(3). Sée'Dohahue, 105 Wn. App. at
74—75;.Char.ley,' 136 Wn. App;'at 65-66 (hospital’s medical blood draw. and test results

admissible as “other evidence” under non:per se DUI prong notwithstanding that test

- failed to comply with foundational requirements for admitting forensic. blood test).
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Thus, under Donahue and Charley, Mr. Russell’s foundetioual ehallenges based
“upon testing in an out-of-state hospital by a registered‘nurse who did not possess a valid
perrrrit issued by the State toxicologist are without merit. |

l\/lr Russell’s foundat‘ional challenge then boils'down to his clairh of uncertainty-as
to what substanee Was usecl to s§vab his arm. and possihl'e cOntamination if alcohol was
".used The State contends that Mr Russell falled to preserve this challenge by not ralsrug |

-.1t in the trral court. The State is correct Mr Russell only ra1sed this as. a matter of welght- e

on cross-exammatlon '

Dr Kloepfer testrfied that he ordered an alcohol blood draW as standard protocol .

E because Mr Russell had consumed aleohol Dr Kloepfer stated that before the needle is A‘
. mserted the skln is prepared or cleaned w1th elther alcohol or betadme (1od1ne) He satd
: "betadme was. typlcally used in. trauma 31tuat10ns in 2001 -On cross-exarmnatwn Dr. -
| Kloepfer adrmtted he drd not personally know wluch substance was used on Mr Russell
On redirect, Dr. Kloepfer relterated that 1od1ne was be1ng used to treat the skmm medlcal |
blood draws in 2001, and that the staff was trained to clean the skin in that way. Dr.
Kloepfer also testiﬁed that he considered the test results reliable and those results |

influence the patient’s course of treatment. M, Russell points to no evidence that the
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substance used to clean his skin could have contaminated his medical blcod draw so asto

produce unreliable results.

L Mjr.‘.Rus‘selvl makes.no other argurnent that the admission of the medical blcod
evidence failed’ to comport.With the foundational or reliability requiremente. set out in
Tennant,

o The trial court d‘i‘d not.ab.uee its discretion by admitting the nledical b.lood |

evidence.

| Destructzon of Blaod Samples Mr Russell next challenges the tr1al court’s demal o

;of h1s motlon to suppress forens1c blood tests elther for bad faith or because the blood

’ A.samples were destroyed
| At a pretnal suppreselon hearmgm 2t)07 the coutt .heard testnnony ﬁcm '_ N
| .Washmgton State Toxmolog]st Dr Ban'y Logan, the State Lab’s Manager Ann Marie
| Gordon State toxmologlsts T ayne Thatcher and Ed Formoso, and Sergeant Patncxa
Lankford of the WSP Risk Management D1v151on Since the court’s ﬁndmgs from that

: hearmg are unchallenged they are Vemtles on appeal State 2 Games, 154 Wn.2d 711,
716, 116 P. 3d 993 (2005).

The findings r_eﬂect‘the following facts. The laboratory received Mr Russetl’s

forensic blood sarnple on June 8, 2001, and per regularprocedures assigned custody and
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testing of the sample to State toxicologist Eugene Schwilke. He opened a file, entered

© pertinent information into the State Lab’s computerized data base, and analyzed and

tested the blood for alcohol content, He issued a written report documenting a blood
alcohol level of 0. 12 He then pleced Mr. Ruseeil’s blood saxrtples ina test tube.rack‘ ih a -
_lon'g-termA stefege freezer. . N | o | |

| . In_ 2001, the State L‘ab’s i'ntemal ;Q‘o‘ni:y ef retaiuing ta'toed sameles for uihe mouths o

was *alteredl v;/hen a toxiCOIOgist unexpectedly' 'died The S:tat'e Lab tﬁen begaﬂ to retairi .' .

e samples for a longer pemod to allow for retestlng of samples that had been asstgned to the A '-

_. ._deceased toxmologlst if requlred for. court proceedmgs On February 17 2004 Whltman

. 'County deputy prosecutor Carol LaVerne requested the State Lab i 1n Wntmg to retam Mr N

' Russell s bloed sample mdeﬁmtely Ms Gordon adv1sed Ms LaVeme that the sample ‘

o . would be retamed for one year, but that Ms. LaVeme could request a further extensmn S

. ~ prior to 'February 17 ', 2005. .By this time, Mr. Schwilke Was ne ..l'c')nger employed'at the -

State Lab. Ms. LaVerne was thefonly person to reciuest the 'Sta_te-lLab to ptesertle Mr.
Russell’s bloed samp'l.e. Neittter Mr., Russell nor any defense representutive had made
any requests to the State Lab to teet or preserve'theb.lood sutuple.

Ms. LaVerne’s Februar}\f 2004 request to preserve Mr, Russell’s sample was

forwarded from the State Lab’s quality control manager Dora Schranz to State
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tochologlst Edward Formoso. Pursuant to unvyritten policy, Mr Formoso pulled Mr.
" Russell’s sample from the storage freezer and apphed numbered red “save” st1ckers to the |
vials and to Mr. Russell’s file. CP at 1052. But Mr. Formoso did not transfer the tubes
intoa separate storage freezer containing only “saved” samples CPat 1053‘ Instead, per
B mod1ﬁed procedure adopted in 2004 by Ms. Gordon and Dr. Logan he returned Mr
A Russell S sarnples to thetr ortgtnal storage ﬁeezer that contamed mostly general
- 'fpopulatton 2001 samples not des1gnated for retentlon Mr Formoso noted the date of
.~.'retentlon on Ms LaVerne S letter and placed it in Mr Russell’s ﬁle An addltlonal
- “save” entry made on the State Lab s Excel spreadsheet did not mdlcate wh1ch freezet S

contamed Mr Russell’s sample

| By 20@4 blood samples were rap1dly ptlmg up in the State Lab’s ﬁeezers Ms.

Gordon and Dr. Logan agreed they should begm destroymg older samples, stamng Wlth.v S

.those‘recewed and tested in 2_001. AS"manager;,Ms. Gordon- was not the person Who
l. normally destroyed’l_samples.. But due to concerns the'staft‘ was over'worked,.she began
the destruction process het'self on July 1l, 2004—a Sunday—'-with no one else present.
The State Lab had no written procedures for destruction of samples. Ms. Gordon knew |
there were saved samples commingled in the éeneral pdpulation of samples to be

destroyed. She admittedly failed to consult the Excel spreadsheet when destroying
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samples. Instead, she pulled 72-tube racks of samples from the freezer, visually inspected

the top and outside of each rack for red “save” stickers without pulling tubes from the

rack, and relocated the “save” samples to a separate freeze_r. She then dumped the

remaining samples into a biohazardous waste container. She occasionally observed she

had a dumnped a tube with a “save” label. She retrieved those tubes and placed them in

the 'freezer for' saved samp.les Shedestroyed appreximately' 4 5.0.0fsamples on July 1 l,l

- and returned on July 25to destroy an addltlonal 2 600 samples On each date she
prepared an 1nterefﬁce memo decumentmg the destmctlon and statmg that all saved
B samples were relocated to save sample racks in permanent storage. Mr Russell’s two- "
3 ._ blood v1als were labeled §v1th a State Lab rlumber that Was w1th1n the ranée of the batch

o of samples that Ms Gcrdcn destroyed on July 11, 2004

In November 2004 Ms Schranz conducted a quarterly audlt of the State Lab s

blood samples Ms Gordon requested the audrt 1nclude all saved samples because the

State lab was subJect to an upccmmg WSP audit. Ms. Schranz S December 28, 2004

audit report i'ndicated. that all saved samples were in fact saved and did‘ not show Mr.
Russell’s sample missing. In January 2005, Ms. LaVerne rehewed her request to save
Mr. Russell’s sample. Based upon the December audit report, Ms. Gordon informed Ms.

LaVerne that the sample had been saved and would not be discarded. Ms. Schranz
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retained no paperwork to supp'ort her audit report. The court found that the audit was
llikely in error as pertains to Mr. Russell’s blood sample. |
On February 16, 2‘005‘, Ms. Gordon.vyent to‘ the-sayed sample freezer to pull Mr.
. Russell’s sample for retesting and discovered it miss.ing for the first time. The sample:
. was not fo.und ina 'comprehensive-se‘arch ot 'the.St_ate Lab by Ms. Gordon and Ms.
- -'Thatc':her' Ms. ‘Thatcher also discoyered dur.ing the searCh that a saved sample for‘one | |
‘ other 1nd1v1dua1 was mlssmg and had also probably been destroyed By letter dated ,.
| February 16 Ms Gordon 1nformed a Whrtman County prosecutlng attorney that the State'
Lab no longer had Mr Russell’s blood samples and that they Were most hkely destroyed -
| A-"onJulyll 2004 | RS = |
The court found that based upon the substant1al we1ght of the ev1dence rhore
: 11kely than not Mr Russell’s blood sample was madvertently dxscarded When Ms
Gordon conducted the: 2001 sample destructlon on July 11, 2004
| Based upon Ms Gordon s testimony, the court found she had attempted to be
conscxentlous in the destructlon process, and that she did not intend to dlscard any saved |
samp:les. ‘But her procedures were grossly 1nadequate to prevent the loss and destruction

of at Ieast'a small number of saved samples that had been commingled with the general

population of 2001 samples.
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The court made several adrlitional unchallenged findings pertaining to eviclence
handliug, lack of chain of custody problems; and deﬂciencies in tlre State Lab’s policies
: and procedures l)earirlg on the State Lab’s incompetency aud mismanagement in llandling
~and destroymg Mr Russell’s blood samples The court ultrmately concluded that there
Was no showmg of bad farth on the part of laboratory personnel with respect to
- destructron of Mr Russell s blood samples The court also derued Mr Russell’s motron )

for a suppress1cn remedy under CrR 8 3(a) reasomng that the rule drd not apply to

, ."mlsmanagement by State actors who Were not under the control of the prosecutor and I

even if the rule d1d apply, M.r Russell made no showmg that destructlon of the blood

samples prejudlced hrs nght toa farr mal

. Due process requlres the court to d1smrss crrmmal charges rf the Sta‘ce farls to’
..Preserve “matemal exculpatory ev1dence ” Arzzona 12 Youngblood 488 U S 5 1 57 109:_ o :
| AS Ct. 333 102 L Ed. 2d 281 (1988) (cmng Calzfornzav Trombetta, 467U S, 479 486
lQ4 S, Ct. 2528, 81 L. Ed. 2d 413 (1984)). A due process. violation also occurs if the.
defendant carr. show bad faith on the part of the‘State in failing to preserve “p,otenﬁall_y :
useful” evidence. Youngb_lood; 488 U.S, at 58. Washington adopted-these principles ln |
State v, Wirtenbcrrger, 124 Wn.2d 467, 880 P.2d 517 (1994). Materlal er(culpatory

evidence is evidence that possesses an exculpatory value that was apparent before it was
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destroyed and is of such a nature that the defendant would be unable to obtain comparable
evidence by other reasonably available means. Wittenbarger, 124 Wn.2d at 475 (citing -
Trombetta, 467 U.S. at 489). Bvidence that fails to meet this two-part test is only
potentially useful. Wz'z‘tenbarger, 124 Wn.2d at 477 (citing YOungblood 488 U.S. at 5 8).
~ The focus for determmmg bad faith by a State actor is set forth 1n Youngblood
We thmk that requiring a defendant to show bad. falth on the part of the A
police both limits the extent of the police’s obligation to preserve evidence
to reasonable bounds and confines it to that class of cases where the
interests of justice most clearly require it, i.e., those cases in which the |
* police themselves by their conduct indicate that the evzdence could form a
: baszs for exoneratzng z‘he defendant
Youngblood 488 U.S. at 58 (empha31s added)
- .'CrR 8. 3(b) prov1des in pertment part
"I'he court in the ﬁmherance of Justlce after notlce and heanng, may '
- - dismiss any. criminal prosecution due to arbitrary action or governmental. -
" misconduct when there has been prejudice to the rights of the accused
which materially affect the accused’s nght to a fair trial.
Demal of amotion to dlSl‘nlSS under thls rule is s reviewed for an abuse of
. dlscretlon State v Mzchzellz, 132 Wn 2d 229 240, 937 P.2d 587 (1997). To support
dismissal, the defendant must (1') show arbltrary action or governmental m1sconduct, and

(2) demonstrate that the arbitrary action or misconduct resulted in prejudice affecting his

right to a fair trial. /d. at 239-40. The arbiﬁ'ary'action or mismanagement need not be
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evil or drshonest srmple mrsmanagement is enough. Id at 239 (quotlng Sz‘az‘e v.
Blackwell 120 Wn.2d 822 831 845 P.2d 1017 (1993)) The extraordinary remedy of
dismissal is not Just1ﬁed when suppression of ev1dence w111 ehmmate whatever preJudlce

is caused by the arbltrary actlon or mlsconduct Czty of Seaz‘z‘le V.. Orwzck 113 Wn. 2d

823, 829 30, 784P 2d 161 (1989) see al.s'o C’zty ofSeattle v. Holzfeld 170 Wn 2d 230

' -240 P.3:d 1162 (2010) (quotmg Staz‘e v, Marks, ‘1 14 Wn.2d 724, 730, 790 P.2d.‘138

(1990))

In hrs motlon to dlSl‘l’llSS the charges or suppress the forensm blood test results Mr '

Russetl contended that the evrdence was potentlally useful not that 1t was rnatenally

B exculpatory Thus to show a due proeess V1olat1on and galn a remedy under
: | Wzttenbarger he must show bad farth destructlon by the State Lab To gam suppressmn u

o under CrR 8, 3(b), he must show that mrsmanagement at the State Lab prejudrced his nght‘

 toa falr tnal

1L Bad Faith

When revrewrng a motion to suppress, we determme whether substantral ewdence
exists to support the trial oourt’s ﬁndmgs of fact and whether those ﬁndmgs support the ’
conclusions of law. Sz‘ate v, Ross, 106 Wn. App. 876, 880, 26 P.3d'298 (2001).

Unchallenged findings are verities on appeal. Gaines, 154 Wn.2d at 716. We review de
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novo the court’s conclusions of law. See State . Car‘z‘e_r, 151 wﬁ.za 118, 125, 85 P.3d
887 (2004).
At issue here is the trial court’s legal determination 'based upon its unchallenged

findings, that there was 1o showmg of bad faith by State Lab personnel in the destruction

_ of Mr. Russell’s blood sample.

"The trial court did not ﬁnd bad farth The court ﬁrst reasoned that the test results - '

_ 1nd1cat1ng an mculpatory 0.12 blood alcohol level prov1ded no reason for State Lab .
personnel to beheve Mr Russell S blood sample was favorable to hnn or could potentlally- :

_ exonerate hlm frorn crlmlnal llablllty Nor was there reason to doubt the accuracy or ‘

C rehablhty of the 2001 test result

" The court dld recogmze abundant substantlal ev1dence bearmg on the State Lab’

‘ mcompetency and mlsmanagement generally and in the handhng and destroymg of Mr

Russell’s sample The court explalned however that asrde from the evxdence of

IW1despread mlsmanagement at the State Lab, there was no ev1dence presented that the

State Lab destroyed Mr. Russell’s sample puxposely, 1ntentlonally, or W1th any unproper
motive, Ms. Gordon was.not related to or acquamted with Mr Russell and was unaware
of any details about his caseuntll after the sample was di'scovered missmg. ‘Nor was there

evidence that any other laboratory personnel had any relation or connection to the case
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outside their general duties relating to the testing and handling of blood ssmples. The

- . court concluded that the problems at the State Lab resulﬁng in destruction of M,

Russell’s blood sample were, at worst, the result of a pattern of neghgence and not bad

,falth There was no showmg that these problems were des1gned to deny Mr Russell or

. any oth'er cnmmal defendant ac_cess to potentlally useful evidence.

M. Russell offers noeontrary evidence of bad‘ faith. The cOurt‘expfessly’ aecep.ted

as credlble M. Gordon 'S test1mony at the suppress1on hearmg that her dest‘ruetwn of Mr. :

' ""Russell S sample was lnadvertent That detennmatlon is not d1sturbed on appeal State v. -
- .Hzll 123 Wn 2d 641 646-47 870 P. 2d 3 13 (1994) Agam When the forensm blood test
results of 0. 12 were consmtent w1th the medlcal blood draw result of 128 the blood
' ev1dence.v.vas al best “potentlally useful” and 1ts neghgent destructlon does not. rise to the B

; "level of a due process v101atxon under Youngblood and Wztz‘enbarger

The trlal court d1d not err by ﬁndmg no bad falth in the destructxon of Mr

Russell’s forensm blood sample
2. CrR 8.3(b)
. V’Contrarly to the State"s. contentions and the trial court’ s:l'uling here, appli’eation' of
CrR 8.3(b) is not limited to governmental misconduct_ or mismanagement by the

prosecutor, Holifield, 170 Wn.2d at 238-39. In Holifield, the defendant was charged with
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- DUI based, in part, on the results of a breath test. The machine used to determine the
- - defendant’s blood alcohol content had been calibrated u'siug a control alcohol ‘soluti_on
certified by State Lab;Manager' Ann Marie Gordon. Ms. Gordon resigned from her
f.p(')sition after it came to light she certiﬁed solutions that she did not i'n.dependently‘test
and that other State Lab uvorkets falsiﬁed record-s to cover up the misconduct | The '
Suprerue Court upheld the trlal court’s ruhng that the govemmental mlsconduct and
: }prejudlce materlally affected the defendant E mght to a fa1r trlal and that suppressmn of
the breathalyzer ev1dence as opposed to outnght dlsnussal was. the proper remedy under
vVACrRLJ 8. 3(b) Holzf eld 170 Wn 2d at 239 see also Staz‘e V.. Garza 99 Wn App 291
” 994 P. 2d 868 (2000) (applymg CrR 8. 3(b) in context of Jall ofﬁcxals selzmg and
| exammmg cmmmal defendants Iegal documents) | |

Thus mlsmanagement by the State Lab is sufﬁc1ent to satlsfy Mzchzellz’ “arbltraryv' |

R actlon or govemmental mlsconduct” prong Mzchzellz 132 Wn 2d at 239 Here, the. tr1a1

court erred to the extent it rehed on State V. Koerber, 85 Wn App. 1, 4-5 931 P, 2d 904
(1996) and State v. Duggzns, 68 Wn. App 396 401-02, 844 P2d 441, aff'd, 121 Wn. 2d
524, 852P.2d 294- (1993) to rule that only rmsconduct or mlsmanagement within the
control of the prosecutor may vuarrant relief. But the trial court was correct in ruling that

even if the State Lab’s mismanagement invoked consideration under the rule, Mr, Russell
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has shown no prejudice to his right to a fair trial. As discussed, the foferisic test results

- showed a blood‘ alcohol level of 0.12, while the .128 ndedicel serﬁm blood test resu}ts
were likewise inculpdtoryv, In dddiﬁon, no one from .the defense sought retestiog of.
independent analysis of the forensie blood sample b‘et\éveen’ Juﬁe 8,1 2001 when the State

‘ Leb reoei’ved the sample and ‘October 2001 When the ces.e Was feady for trial at the tirhe '
, _Mr Russell ﬂed The trial court thus concluded “Agam it is dlfﬁcult for the court to
now glve credlblhty to defendant’s clalm of the: 1mportance and matenahty of thls

k ev1dence or of the clalmed preJuchce caused by 1ts destructlon When the defendant made

no effort to obtaln the ev1dence six years ago when 1t remamed in ex1stence from the time o

of hls arrest through the date of h1s prevxously scheduled mal ! CP at 1070 71 We

o agree

Furthermore Mr Ruesell does not explam how the mal. court S demal udder -
' YER 608 of* hxs rnotxon to call Ms. Gordon as a trial witness for the sole purpose of
attacklng her credlblhty is releva_nt to the ultimate questlon of prej_udlc:e under Mzchzeléi. '
The trial court did find credible Ms. Gordon’s suppres'sioo hearing festimony on the |
qu.estionv,of bad faith that her destruction of M. Russell’s eample was inad\fertent., Mr

Russell points to nothing potentially exculpatory about the blood test results that would

further implicate Ms. Gordon’s credibility.
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In the final anslysis, the trial court did not abuse its discretion by denYing'-any |

relief under CrR 8.3(b).

The court did not err by denying Mr.'Russell’s' motion to suppress the forensic

blood evidence. .

Publzc Trigl, Mr. Russell contends the court Vrolated his right to a pubhc trial by

- holding j Juror hardshrp d1scuss10ns outsrde the open courtroom wrthout ﬁrst applymg the .

ﬁve-part balancmg test in Staz‘e v Bone C'Zub 128 Wn 2d 254 906 P. 2d 325 (1995)

B PI'IQI’ to the 1n1t1a1 panel of 7 6 prospectlve Jurors bemg brought into the courtroom

on the ﬁrst day of Jury select1on the tnal Judge stated on the record in open court that

_ When the Juror questlonnalres were submltted the court would meet. Wrth counsel and Mr._v '

Russell in the Jury room. to drscuss hardshrp cases The court then recessed After the .

- recess the court stated on the record in open court that it had met w1th counsel and Mr
R_ussell and rev1ewe_d the j Juror questlonnalres for severe hardshlp"’ i's-sues that would, |

result in those jurors being _autcmet-ically excused from service. The court then read the -

names of 14 jurors excused for hardship. The court then informed the 'remaining panel
that Other jurors who listed possible hardships would be individually questioned before
the court made a decision on their requests. After administering the juror oath, the court

questioned those jurors in open court and dismissed several for hardship, but deferred
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decision on others. The court then advised on the record that it would step out into the

~ hallway for a bench conference with the'attorneys and Mr. Russell to discuss the
remaining hardship requests. The court held the hallway conference on the record. The |
c-ourt then resurned questioning in onen court in the pre.sence of the jury panel and
dismissedit\no additionul jurors for'hardship.‘ Mrl. Russell tyas_’ present at all times. B |

An additional 15 prOSpective jurors were 'smnm:oned the folloWing rnoining; In the

presence of Mr Russell the court stated on the record in open court, “Why don’ twe do S

s hke we d1d yesterday, retrre to the Jury room bneﬂy and try to sort out the hardshlp

e requests it Iooks hke we: may have some a:nd try to weed those out ﬂrst ” .
RP atl15 70 The court then recessed for that purpose After the recess the court
B explamed to the Jury panel in. open court w1th Mr Russell present that hardsh1p requests B |
'. of the newly-called Jurors were rev1ewed Wrth counsel The court then excused seven
more Jurors and resolved addltlonal hardshlp questrons tn open court, After all hardshlp
matters were addressed the court agam admmlstered the juror oath and the State
. commenced individual j juror voir chre regardmg.quahﬁcatlons to serve as a. falr and
impartial juror—on the record and in open court.
Judicial proceedings, including the jury selection process, are presumptively open

to the public. In re Pers. Restraint of Orange, 152 Wn.2d 795, 804, 100 P.3d 291 (2004).
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The defendant is guaranteed a‘right toa public trial by both arttcle 1, section 22 of the
‘Washington Constitution and the Sikth Amendment to the United States Constttutionl |
Sznre v. Brightman, 155.Wn.2d 506v 514, 122 P.3d 150 (2005).

The court may close a port1on of a trial, including jury selectlon to'the pubhc 1f
the court openly engages in the ﬁve—part balancrng test stated in Bone- Club The ﬁve

factors are: (1) the proponent of closure must make a showmg of cornpelhng need

- 1(2) any person present when the motlon is made must be glven an opportumty to object
: | (3) the means of’ curtalhngJ open access must be the least restnctlve means avallable for ,
o protectmg the threatened 1nterests (4) the court must Welgh the competlng mterests of the
: pubhc and of' the closure and (5) the order must be no broader in apphcatlon or duratlon
N than necessary Bone~C’lub 128 Wn Zd at 258- 59 Acourt errs. When it closes jury

:selectlon W1thout ﬁrst applymg the Bone Club test State 12 Szrode, 167 Wn 2d 222 228 "

2 17 P 3d 3 10 (2009) (quotmg Brzghtman, 155 Wn 2d at 515-16). Whether a trxal court

procedure violates the nght toa pubhc tnal isa questlon of law rev1ewed de novo..

| Brzghtman, 155 Wn.2d at 514

A defendant’s constltutlonal right to a public trial applies to the ev1dent1ary phases
of the trial and to other “‘adversary proceedings.’” State v. Sadler, 147 Wn. App 97,

114, 193 P.3d 1108 (2008) (quotlng‘Staz‘e V. Rivera, 108 Wn.2d 645, 652, 32P.3d 292
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(2001)). Because the right to a public trial is linked to the defendant’s _constitutional right
to be present during all critical phases, the defendant has the right to an open: court

whenever evidence is taken and during suppression hearings, voir dire, and the jury

' s.eleetion process. Rivera, 10’8‘Wn. App. at 65“3.' But “[a]‘ defendant does not . . . have a

, rlght to a pubhc hearmg on purely mlmstenal or legal issues that do not requlre the

resolutlon of dlsputed facts.” Sadler 147 Wn. App at 114 see szera, 108 Wo. App at

653,

| RCW 2. 36 100(1) prov1des that the tnal court may excuse Jurors “upon a showmg -
| of undue hardsh1p, extreme 1nconven1ence, pubhc nece531ty, or any reason deemed
sufﬁment by the court for a penod of tlme the court deems necessary ” As apphed to the o

_venire selectlon process thxs statute grants the mal court “broad dlscretlon in’ excusmg

- | Jurors ” Sz‘az‘e v che 120 Wa. 2d 549 562 844 P. 2d 416 (1993) If the selectlon process |

substantlally comphed W1th the j Jury selectxon statutes the defendant must show preJudlce 3

if there isa materlal departure- from the statutes, prejudxce is presumed. - See State v,

' ngdale 117Wn2d 595, 600-02, 817P2d 850 (1991).

Con31stent with RCW 2. 36 100 GR 28(b)(1) authorizes a Judge to “delegate to

“court staff and county clerks their authority to disqualify, postpone, or excuse a potential

juror from jury service.” A judge “may not delegate decision-making authority over any
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- grounds for peremptory challenges or challenges for cause.” GR 28(b)(3). But

GR 28(c)(1) provides that “[plostponement of service for personal or work-related |
inconvenience should be liberally granted when.requested in a timely manner.”

Aside from the public trial claim, Mr, Russell makes no contention that the trial

. court’s excusing of jurors for hard'shi'p failed to conlpoﬂ.with the. jury selection statutes
B and court rule. And he cmes no case. from Washlngton or elsewhere that holds pubhc trial
,r1ghts are 1mp11cated When Juror hardshlp d1scussmns are held out51de the ‘open courtroom

: 'pr1or to 1nd1v1dual _]UI'OI‘ vou' d1re focused on qua.hﬁca’uons to serve as a falr and 1mpart1al

juror.

- Here, the proceedings each day were in an open courtroom when the trial court

expl'ained o‘n -the record. all yof its pro.cedures:peﬁinent 'to -juror- hardship'matters. -The. '

: court’s resolu’uon of hardshlp requests outSIde the open courtroom in: the Jury room in

chambers, or in the hallway durmg a sidebar conference were not adversary nroceedlngs
and- did not concem the excused Jurors quahﬁc‘atlons to serve 1mnart1ally. The
discussions pertained solely to hardship 1natters governed by the court’s discretion and
did not involve resolution of disputed facts. The discussions were most ak.in to the .

court's discussion of legal matters in chambers or during a sidebar, the substance to

which the defendant and members of the public have traditionally not been privy. Cf In
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- re Pers. Restraint of Pirtle, 136 Wn.Zd 467, 483-84, 96.5.P.2d 593 <1998) (defendant’s
- presence not requtred f‘or in—chvambers discussion of jury sequestration, wording of jury
i’nstrtlctio'ns, and ministerial matters)g In v.re_ Pers. _Resb‘aim‘ of Lord, 123 Wn.2d 296, 306,
868 P.2d 835 (1994) (defendant"s ﬁresencenot required for in-cha‘mbiers or bench :
. conferences betWeen court and connsel‘on legal rnatters)' Sz‘até v, Sublett 15'6 Wn. App.
160 181 82 231 P. 3d 231 (pubhc tnal rlght 1napphcable to court s conference with
| 'counsel regardlng Jury s purely 1egal questlon submltted dunng dehberatrons), review _.

higranted 170 Wn 2d 1016 (2010) Statev Bremer 98 Wn App 832, 834—35 991 P2d

’ 1 18 (2000) (defendant had 10 r1 ght to be present durlng 1n-chambers conference for legal, o

| -v"mqulry about Jury 1nstruct10n)

In h1s 31xth statement of addltlonal authorltles .Mr Rttssell 01tes our Supreme

| -Court s recent decxsmn in State v. Irby, 170 Wn 2d 874 246 P 3d 796 (201 1) But that
case is dlstlngulshable In Irby, the parnes agreed to the tr1a1 court’s suggestlon that _ |
- neither party attend the first day of jury selectlon, during which the court ad_mxmstered
prospective jurors—their oath and then gatl.e them a questtonnaire, After' all' of the j'uroré
submitted ﬁlled-out questionnaires, the trial judge sent an e;mail to‘the prosecuting
attorney and Mr'.’ Irby’s counsel snggesting that ‘1 0 particular jurors be removed from the

panel—four who had been excused after one-week by the court administrator, one who
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home schools, one with a business hardship, and four who had a parent murdered. Both

counsel stipulated to the release of seven jurors identified in the e-mail; the prosecutor

: objected to the release of three of the four jurors who indicated they had a parent

murdered. The judge responded with an e-mail to both counsel that the seven jurors

'whem‘they jointly agreed fo' release would be notiﬁed they would not need to appear the

next day. The clerk’s minutes read, “*In chambers not on the record. Counsel stipulate.

| to excusing the following jurers for eause: [enumerated jurors].’ ”_-Id. at 798. The
' minutee alse iﬁdicated that Mr. I'rby was in cuStody' at'the time' and the re'cord alSo Bt
‘prov1ded no mdlcatlon that he was consulted about the dlsmlssal of any. of the _]UI'OI’S Who )

N .'had taken the j juror’s oath

The Irby court con51dered the e-mall exchange to be 2 port1on of the Jury selectlon' .

A"process because it d1d not sunply address the general quahﬁca’uons of 10 potentlal jlll'OI‘S, o
.but mstead tested thelr ﬁtness to serve as JUI'OI‘S in that partlcular case. Id. at 800. The

court explamed' that the fact jurors “were being evaluated 1nd1v1dually .and d1smlssed-for

cause distinguishes this proceeding from other,. ostensibly similar proceedings that courts
have held a defendant does not have the right to attend.” Id. The court concluded this
decision making was clearly a part of the jury selection process that Mr. Irby did not agree

to miss. Jd. The court thus held that conducting a portion of jury selection in Mr. Irby’s
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absence v1olated his Fourteenth Amendment due process mght to be: present at a critical
stage of his trial and h1s mght under the Washmgton Constltutlon “‘to appear and defend
in person.”” Id. at 801-02 (quotmg CONST. art. I, § 22). The court found it unnecessary |
to decide Mr. Irby"s additional claim that the trial court violated his right t_e a public trial. |
."[dat803 | - | | |
Unhke in Irby, Mr Russell was personally present durmg all stages of ] Jury
| selectlon He makes no clalrn that he was demed hlS rrght to be present ata crltlcal stage |
or to appear and defend in person-—-hlsrpresence for all jury select1on rnatters fully . |
.comports w1th Irby And in Mr Russell’s case, any members‘of the press or pubhc .who R
,vmay have been present when the court explamed its procedures Wlth respect to hardshlp
B 'could see that Mr Russell was bemg treated in.an open and falr manner See Presle;r 12
| Georézct - U S._ 130 S Ct 721 724 175 L. Ed 2d 675 (2010) (* pubhc-trlal
'guarantee [1s] one created for the benefit of the defendant’ ”) (quotmg Gannez‘t Co v, ADe
- Pasquale, 443 U S. 3_68_, 380, 99 8. Ct. 2898, 61 L. Ed. 2d 608 (1979));.State V. Mcmah,..
167 Wn.2d 140,>148‘, 217P.3d 321 (2009), cert. denied, 131 S. Ct. 160_'(2010). We
conclude there was no courtroom closure that implicated Mr. Russell’s public trial rights.
The Bone-Club factors therefore do net‘ apply. See Rivera, 108 Wn. App. at 652-53.

Moreover, once the hardship matters were resolved, it is undisputed that the
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courtroom was fully open, and Mr, Russell was present for all voir dire pertaining to juror
qualifications and juror selection. This renders distinguishable the several cases cited in-

Mr. Russell’s reply brief and first five statements of additional authorities, which all

- involved actual courtroom closures during the postjuror hardship phase of jury selection.

Peremm‘ory Challenges. Mr. Russell next contends that the court erred by

_overrulmg hlS Batson challenges to the State S peremptory s‘mkmg of m1nor1ty female
. JUI‘OI‘S After hardshlp exclusmns, the venire panel consrsted of 16 men and 23 Women.'

| The State used peremptory challenges to strrke ﬁve women and one man-—-Jurors 3, 25

27 31 38, and 39, It used altemate peremptory challenges to strike one man and one -

' W-oman-—Jurors 50 and 66 .l\/lr7 Russell exermsed hxs peremptory challenges to str1ke.

-_:.‘th'ree men and three\yofmen—jurorsvl' 16, 21, '24 32 and'4l He.use‘d‘altemate

peremptory challenges to strlke two women———_;urors 48 and 49. |

- Under Batson, courts apply a three-part test to. determme the propnety ofa
peremptory challenge Batson v. Kentucky 476 U.S. 79, 96- 98 106 S. Ct. 1712, 90 L.
Ed 2d 69 (1986); State v. Vreen, 143 Wn.2d 923, 926-27 26 P. 3d 236 (2001) (quotmg
Purkett v, Elem, 514-U.8.765, 767, 115 8. Ct. 1769, 131 L. Ed. 2d 834 (1995)). First, the

opponent of the peremptory challenge must make a prima facie case of racial

" Batson v. Kentucky, 476 U.8. 79, 96-98, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986).
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discrimination. Preen, 143 Wn.2d at 926-27 (quoting Purkett, 514 U.S. at 767). Second,

- if the opponent to the challenge can make the prima facie showing, the party exercising

the perenaptofy challenge must provide a race-neutral explanation for the challenge. /d.

_Third‘ once the challenging party tenders an explanation, the trial court must determine

Whether the opponent of the challenge has proved purposeful racial d1scr1m1nat10n d

' The same analysis apphes to cla1med d1scr1m1natory perernptory challenges based upon} |

: 'gender Staz‘ev Burch, 65 W App. 828 834, 830P2d 357 (1992)

Rev1ew of a tnal court’s ruhng on a Baz‘son challenge is h1ghly deferen’ual the ‘

court’s decmlon w1ll be upheld “‘unless clearly erroneous 7 Sz‘ate v. Hzcks 163 Wn 2d

T 486 181 P3d 831 (2008) (quotmg State v, Luvene 127 Wa. 2d 690, 699, 903 P2d
: 960 (1995)}

J uror 39 Was the only Afncan Amerlcan on the Vemre panel It was on that basis .

* that Mr. Russell made a Batson challenge to the State s striking of her from the panel-.

The pfosecutor_ reeponded that the striking of juror 39 was not race-based; it was because
she had made clear throughout the proceedings that she did not want to be at the trial.

Mz, Russell countered that seated juror 18 had also made clear that he did not want to .be
on the jury, yet the State did not strike him. Thus, taking equal each juror’s deslre not lo ’

be there, the striking of the only African American was race-based. The State countered
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that juror 18 did give a reason—that he was bnsy with yvork——while juror 39 raised

concern for the State because she gave no particular reason for not yvanting to serve.
Defense counsel then interjected, “Well just for the record also, I think you also

struck [juror 25] who is a ‘womanl of color, a minority I don’t know if she’s African-

Amerlcan but she looks Hlspanlc or sorne other.” RP at 2708 Defense counsel thus

contended there ‘was a pattern by the State of excludrng mlnorlty females relevant to the

;. -Baz‘son challenge for smkmg juror 39. ; But’ juror 25~ s race Was_not further d1scussed or .'

- ‘speciﬁed i'nthe rec‘ord" o

' The court ruled “I'm not convmced at all that. the peremptory . exercised here o

’ against []uror 39] was racrally motlvated [O]ther than the fact of her race I don’ t-—_ B

r m Just not convmced that that s the reason ” RP at 2709 The court thus 1mphc1tly

'7 reJected the notlon that the strlklng of Juror 25 furthered a race-based Batson challenge

After the j Jury was already empanelled and sent home for the day, Mr Russell
raise'd-the subject of juror 31 belng ammonty for Batson purposes. The record
establishes only her married name. Mr. Russell did net further pursue the question of her
minority status, which was never determined on the record. The ethnicity of juror 31 thus

cannot be reviewed for Batsorn purposes.
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The Batson analysis boils down to Mr. Russell’s contention that the court cleafly

. erred when it found no discriminatory motive in the prosecutor’s use of a peremptory

challenge to strike the sole African American on the panel, juror 39, instead of choosing

that strike from male jurors 18 or 53, who likewise preferred not to serve on the jury. In - "

‘this situation, the potential relevance for Batson prima facie case purposes is reflected in
State . Wright factor eight (similarities between those individuals who remain on the jory

_and those who have been struck) Sz‘az‘e 12 Wrzghz‘ 78 Wn App 93, 100, 896 P. 2d 713

(1995)

As the State: contends the record reﬂects that _]111'01' 39 gave no pamcular reason for

. not wantmg to be on the Jury other than she is selfish She stated that reason, repeatedly ‘
- She said she would rather be dolng her “da11y non—busmess thmgs ” RP at 1889. She d1d o

: ‘say that 1f chosen she would be “falr, as falr as | could be ? RP at 1889

~ Turor 18 said he d1d not want to be there because he is ﬁdgety and would rather be o

at work. He acknowledged that: 1f seated as a juror, he was sure he would be abletoset

aside thoughts of work and pay close attention. Nothing made him uncomfortable about

sitting and listening to the evidence; he would just rather be at work,
Juror 53 was not mentioned in Mr. Russell’s Batson challenge. During individual

voir dire, juror 53 said he had served on five prior juries. He felt it was a citizen’s
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responsibility to serve if called upon, even if a person was not necessarily happy about it.
He later stated that he did not want to be there because his work dernands as a eertiﬁed
public accountant would make juty service. inconnenient, although not a hardshipﬂ. He
said that Work—related issues Would not impact his_ ability te sit as a juror,

" The court made no finding that a prinﬁa facie case of discnmination had been r_nade

‘due to the State’s use of a peremptory challenge to remove juror 39, I'n'any event, when,

as here, the State has nonetheleSS 'offered a race-neutral explanation, ‘:the proper focus for

an appellate court’s deferentlal rev1ew is the tr1al court’s ultlmate ruhng on the Batson

. m'challenge Hzcks, 163 Wn 2d at 492 -93 (Whether defendant estabhshed a prnna fac1e case B

©is not necessary to declde on rev1ew)

: Th'e. State offered the race/ gender neutral reason that it struck juror 39 for her. -

~stated reason that she did not want to be there because. she was selfish. This is different

‘than the 'vlvork—related reasons for not wanting to be there stated by j'urors 18 and 53.

Mefeover another relevant factor'is thatjnror 53 had priof jury expefience in Cowlitz.
County. See State v. Rhone, 168 Wn.2d 645, 656-57,229 P 3d 752 (reasonable to infer
nondlscrlmlnatory motive in choosmg non-African American juror with prior jury
experience over African American j juror W1th‘ no prior jury experience) cert. denied, 131

S. Ct. 522 (2010). And as further explained in Hicks, the high level of deference to trial
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court ﬁndlngs on lhe issne of discriminatory intent in the Baz‘son context 'ma\kes particular

sense be'cause the finding will turn largely on the trial court’s evaluation of the

. Ip_ros,ecutor’s .credibili‘ty——a deterrnination pecullarly within the trial judge’s province.
_Hicks, 163-.W.n.2d al 493 (quoting Hernandez v. New.-_ York, 500 US 352, 365, 111 S.lC.t.

185,114 L. Ed. 2d 395 (1991)); see Rhone, 168 Wh.2d at 657,

" Here, in ruling it wes-not convinced that the peremptory challenge exercised

- "ag'ainst juror 39 was racially motivated, the trial court obviously accepted the prosecutor’s -

".race—neufral explanation as credibl'e That'determination is not disturbed on ap.f)eal -

The trial court’s demal of the Batson challenge was not clearly erroneous.

| Challenges for Cause Mr Russell challenged JUI'OI'S 8 and 16 for cause; the State

: . opposed thelr removal The court demed the. challenges Mr Russell contends the demal o

v1olated hlS constltuuonal nght toa falr and 1mpart1al Jury Hls challenge to Juror 8 was’
based upon that J\ll'OI' s responses (1) that he belleved one drmk was sufﬁc:lent to 1mpa1r
someone; (2) impainnent- implies‘that a person, including.himself,. woulvd not be able to
operate a vehicle.‘ at 100 percent if he had one beer or drink; and (3) im}oeirment means a
person loses some of his/her ﬁinctions to a degree that'can-differ based upon a person’s

body chemistry and tolerance, but everybody would be affected to some degree.
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Juror 8 did not, however, claim that a persen could not or should not drive after
consuming alcohol. He also denied any bias, This is illustrated in the initial exchange |

between defense counsel and juror 8:

_ MR. VARGAS [Defense Counsel]: ... And you believe that one
drink is—would impair anybody. Would that be fair to say? _
- JUROR NO. 8: nght Now the———sevemty of the 1mpa1rment is. open v
for discussion but—
_ MR. VARGAS: Okay But one drmk would be sufﬁolent to 1mpa1r .
~ somebody?
-JUROR NO. &: Yeah
‘ ~ MR. VARGAS: And so doyou thmk 1f you heard that somebody
- hada drlnk and drove and you had to decide if they were impaired—that
~ you would be. more blased to say they were 1mpa1red because of your -
. 'behef‘?

- JUROR NO. 8 [N]o Iwould again, have to know all of the N
o facts———to know if the. person-—the mdmdual was like and—

MR VARGAS [I]t seems hke you have a strong personal 0p1nlon
.because of the experiences with your dad? =~ B
- JUROR NO, 8: Yes.. Yeah. ' ‘
MR. VARGAS: Okay. So I thmk you’d have very strong feelmgs '
: about that situation? -
JUROR NO. 8: [Y]eah. Although .. my dad’s always drove better
-~ with six beers in him actually than—

MR. VARGAS: Okay. [Blut it seems to me like you’d have a pretty

strong anti-drink or anti-consuming alcohol position. Would that be fair to
say?

.. . Because of that? '

JUROR NO. 8: Uh. .. personally—but the driving thing, maybe
not—~not so much. I—you know, honestly my dad could consume—many -
alcoholic beverages and do just fine so—I mean, everybody is different.

61



No. 26789-0-I11
State v. Russell

RP at2597-98.
Juror 8 also stated that he harbored no ill feeling toward people who consume
alcohol. He repeatedly assured that if picked as a juror he would be fair and impartial and

that he would put aside any personal beliefs or biases and “absolutely” follow the law. -

RPat2612.

Subsequently, on 1nqu1ry by the prosecutor Juror 8 rerterated that people are

. -affected dlfferently by alcohol and he Would follow the law regardless of personal behefs

MS. WEINMANN [Prosecutor] [Juror 8] when we were -
. questioning you earlier about your beliefs about having one beer did you
.~ 'mean that apphes to any person, anybody who has one beer should not be
N able to drive? - o
| ' JUROR NO 8: [N]o I d1d not say that any person that has one beer. _
should not be able to drive. Nor do I mean that. :
- MS. WEINMANN: Okay . Then explain to me what.you meant.
o - JUROR NO, 8: . . . It impairs everybody dlfferently——andI don’t
- know the severity of it, you know, it depends on the individual, Like I sald

. ‘honestly my father could dnnk and drive and he was fine. He did 1t for
many years.

' MS. WEINMANN: Do you believe then that anybody who has one
- drink is necessarily impaired to a degree that they cannot drive well?
JUROR NO. 8: Idon’t think that it’s right and I don’t think that one
beer would impair a person to drive well. Again, it depends on the—

MS WEINMANN: And the Judge instructs on What the law is in a
criminal case—

JUROR NO. 8: ... [Affirmative].

MS. WEINMANN: —and if the law is different than your beliefs or
your belief system, how will that affect you?
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JUROR NO. 8: [I]t won’t. You know, ... you have to see through
that and do what the law says, what you’re instructed to do.

'RP at 2638-40.

Mr Russell’s challenge to juror 16 was based upon that juror’s response that he

thmks 1t is 1llegal to drmk and dnve in h1s Oplmon, one drink’ would impair somebody,

"and his statement “I don t th1nk that people should be drmkmg and dr1v1ng perlod v

RP at 2621 He also acknowledged knowmg the law i is d1fferent He sald “I know they

'.:'allow a 08 or Whatever [a]s bemg unpa1red ” RP at 2621 But Juror 16 also made

' clear that 1f chosen he would set a31de h1s personal beliefs and follow the law as g1ven n

.Vthe court’s 1nstruet10ns

Mr Russell used a peremptory challenge to str1ke Juror 16. He used all SIX of his

}lperemptory challenges Juror 8 was seated on the Jury

' Under the Sixth Amendment and artlcle I seetlon 22 of the Washmgton

: _Const1tutlon a defendant is guaranteed the righ't toa falr and 1mp‘art'ial jury. St‘ate v

Rupe 108 Wn 2d 734, 748,743 P.2d 210 (1987) A juror may be challenged bya party
for cause. CrR 6 4(c), RCW 4.44.170. We review a trial court s denial of a challenge for'
cause for a manifest abuse of discretion. State v. Noltie, 116 Wn.2d 831, 838, 809 P.2d
190 (1991). “[T]he trial court is in the best position to determine a juror’s ability to be

fair and impartial.” 7d. at 839. Specifically, “[t]he trial judge is able to observe the
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juror’s demeanor and, in light of that observation, to interpret and evaluate the juror’s

~answers to determine whether the juror would be. fair and impartial.”  Rupe, 108 Wn.Zd at

749, “If ajuror should have been excused for cause, but was not, the remedy is reversal.”

City ofCheney V. Grunewald 55 Wn App 807, 810 780 P. 2d 1332 (1989).

Actual blas supports a challenge fcr cause. RCW 4 44 170(2) “Actual bias” is

- “the ex1stence of a state of mlnd on the part of the Juror in reference to the actlon, or to B
" exther party, Wh1ch satlsﬁes the court that the challenged person cannot try the issue -
..1mpart1ally and Wlthout prejud1ce to the substant1al mghts of the party challengmg
S RCW 4 44, 170(2) Actual b1as must be estabhshed by proof Noltze, L 16 Wn 2d at 838
. “[E]qulvocal answers alone do not requlre a jurorto be removed when challenged for it |
fcause rather; the questlon is whether a Juror W1th preconcelved }1deas can. set them as1de -
B Id at 839 More than & p0551b111ty of prejudlce must be shown Ia’ at 840 (quotmg 14

| LEWIS ORLAND & KARL TEGLAND WASHINGTON PRACTICE TRIAL PRACTICE § 202 at

331 (4th ed. (1986))

In State v. Fire, the court followed the reasoning from United States v. Martinez--
Salazar, 528 U.S. 304, 307, 315-16, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000) in holding

that the forced use of a peremptory challenge is not a deprivation or loss of a challenge

. but'is merely an exercise of the challenge. State v. Fire, 145 Wn.2d 152, 154, 162, 34
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P.3d 1218 (2001). The Fire court concluded:

[T]f a defendant through the use of a peremptory challenge elects to cure a

' trial court’s error in not excusing a juror for cause, exhausts his peremptory
challenges before the completion of jury selection, and is subsequently
convicted by a jury on which no biased juror sat, he has not demonstrated
prejudlce and reversal of his conviction is not ‘warranted.

‘..'Id at 165.

" Thus, under Fzre M, Russell’s use. of a peremptory challenge to stnke allegedly

: b1ased Juror 16 ‘was merely an exercise of a challenge in an attempt to cure error, 1f any,

by the tnal court Consequently, th1s court. need not examme the memts of the challenge .

for cause of ] Juror 16 The' only quesuon is Whether a blased Juror sat on Mr. Russell’

: Jury, that 1s d1d the court abuse its dlscretlon in refusmg to stmke Juror 8 for cause? See

Fzre 145 Wn Zd 152 (court may determme second issue W1thout reachmg the ﬁrst)

e Ac:cordmg to Mr. R_ussell, 1uro_r~ 8’5 fixed opinion that a person- should-not- drive

' even after one drink exhibited actual bias that required dismissal for cause. He claims

prejudice because the trial evidence would clearly establish that he consumed mcre.than
one drink. | |

J uror. 8 dld state. that one drinlc impairs any person’s ability to. function fully at 100
percent. But juror 8 clarified that he did not believe that anybody who has one drink is

necessarily impaired to a degree that they cannot drive well. The record demonstrates
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that juror 8 believed impairment levels affecting the ability to drive vary among
individuals. The court was particularly mindful of the distinction between cohsumption
of alcohol and legal standards for intoxication by denying Mr Russell’s motiori to str.ike |
juror 8 ‘for cause. The ceurt obvieusly accepted as credible juror 8’s‘asvsurances that he

~ was not blased agamst people who drink, that he would be fair and 1mpart1al and that he

Would set a51de any personal behefs and follow the court’s 1nstruct10ns

Aetual bias must be established by proof of rnore than amere possﬂnhty of

: _prejudice Noltze, 116 Wn 2d at 838, 840 Mr. Russell fails that burden The court d1d R

ot abuse its dlscretlon by denying Mr Russell’s motion to stnke JUI‘OI' 8 for cause

k _ Proseeutorza_l Mzsconduet. Mr Russell- made a pretnal motion 1n_hrn1ne to . )
eXelude thehiedieal bl.o'od'vte.st reéiiilts'based upoh legal groands' and also as a CiR 4. 7 -
dlscovery sanction for the prosecutor s alleged w1thhold1ng of rnaterials pextinent vto the
medical blood draw As discussed earher the trial court ruled that the medical blood test
results would be admitted subject to the State establishing proper foundation during trial.
The court thus stated it wduld- bar the prosecutor in opening statement from giving the
result. The court then ruled that the State had. committed no discovery violation because
both éidee knew the test resdlts and the prosecutor had no‘ greater access than did the

defense to the medical blood evidence seized as a result of the search warrant.
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To support his prosecutorial misconduct claim, Mr., Russel] cites to the following -

exchange during opening statements:

[MR. DUARTE (Defense Counsel):] And then they’re going to talk
to you about a medical blood test. They’re going to tell you look, this ‘
means that he was under the influence and you should hold him responsible
for this, right? They’re going to tell you this. And yet they haven’t

- disclosed and you will find out
. what machines they used for the testmg, what procedures they
followed~—-

- MS, TRATNIK [Prosecutor}: Your Honor thls is mapproprlate '

3 This is a legal judgment. The Court has already made in the State s favor .
That is a mlsrepresentatxon ,

MR DUARTE Your Honor I have to take issue w1th this partlcular g
‘ attomey, prosecutor, telling this jury right now that that's a '
~ misrepresentation when in fact we know what the truth is. ' '
. THE COURT: Alright. At this time . ..I’m going to ask the j Jury to
dlsregard———Ms Tratnik’s statement but—I am gomg to.ask Mr. Duarte to
- move en to a different line of his statement here. ‘
- MR. DUARTE: ... Whatever [ say to you is not evidence and what o
. I’'m telling you now is a summary of what I expect you will be hearing -
' today and for the following days and maybe for the following weeks.

[I]n this tnal we intend to present ev1dence to you that no
information has been provided about the method used at that hospital, the
procedures they were supposed to follow.,

MS, TRATNIK: Your Honor I'm going to renew my objection.

This is a discovery ruling. He s doing exactly what you Just said he
couldn t do.

THE COURT: No. ... I'm going to overrule and allow him to
proceed in the manner you are. '

RP at 2823-25.
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A defendant claiming prosecutorial misconduct during opening statements bears
the burden of establishirtg that the challenged conduct was both improper and prejtldicial
: in the context of the entire record and the citcumstances at trial. State v. Magers 164
.'Wn 2d 174, 191, 189.P.3d 126 (2008) (quotmg Sz‘ate v. Hughes, 118 Wn. App 713 727,
| :l77 P 3d 681 (2003)) see State V. Echevarrza 7l Wn App 595, 597, 860 P 2d.420 :
| (1993) The conduct is preJudlclal only 1f there isa substantial likelitiood it affected the
: Jury ] Verdlct State V. Pzrz‘le, 127 Wn 2d 628 672 904 P 2d 245 (1995)
. G1ven the context of the court’s pretnal rulmgs the g1st of the prosecutor s 4. e
. comments in- dlrect response to a plaus1ble mterpretatlon of defense counsel s statements
o ':..was that the State had in fact dlSClOSCd everythlng 1t was bound to d1sclose | Contrary to
| Mr Russell s eontentxon, the State was not tamtly attemptlng to tell the Jury that the blood |
test results were rehable | |
“In these cucumstance.s, even.if the prosecutor’s objeetions-arld-refereneesto- a legal ‘
Judgment, misrepresentation and discovery Irulingr are Vlewed as improper, Mr. Russell
“makes no showing of likely impact on the verdict. He says the prejttdice is self-evident
: bat offers no explanation of how he was prejudiced. Moreover, the court ultimately ruled
that the State established foundation for admission of the medical blood test results. The

State’s openlng statements. in no way undercut Mr. Russell’s ability to challenge
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foundation and then attack the reliability of the medioal blood evidence as a matter of

weight, which he did during trial.

Admission of Forensic Blood Test Results. Pretrial, the court ruled the forensic

‘blood test results would be admitted if the State established foundational requirements

through Witness testimony before the jury, Mr, Russell.oontends the State failed to .

present such ewdence

At trial, Trooper Murphy testlfied that once he advrsed Mr Russell of hlS Mzranda

-rlghts in the emergenoy room and gave h1m the spectal ev1dence Warmngs to take a blood a
sample he handed the nurse (Dr Clark) a sealed packet or k1t W1th two Vrals to take the

o blood draw The State Lab supphes the k1ts Trooper Murphy keeps the k1ts in, the trunk

of his pa.trol car at all times. He descrtbed the v1als themselves as gray topped w1th a - .

W’Whlte label on the sxde Each v1al contams a whrte powdery substance He venﬁed that

: the Vlals_were w1th1n the exprratxon date' and had not been prev1ously' opened or tampered

With in any way. He watched Dr. Clark swab Mr. Russell’s arm with iodine and draw his

'_blood into the two vials at 1:34 a.m. on June 5. Dr. Clark then gave the vials to Trooper -

Murphy, who labeled them with Mr. Russell’s name and date of birth, the time and date, -

his-badge number, and the case number. Nothing was added to the vials except for Mr.
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- Russell’s blood. Trooper Murphy secured the vials and locked them in his patrol car until

he personally handed them to Detective Fenn later in the day on June 5.
" Dr. Clark testified she received the unopened, standard industry kit _containing’ the
vials frorn Trooper Murphy and drew Mr Russell’s blood at the trooper’s request. She

descnbed the vials as conta1n1ng a Whlte powder and a gray leak-proof stopper/top

: , Based upon her tra1n1ng and eXpenence, she kneW that the gray top des1gnates that the -

powder is sodlurn fluoride and potassmm oxalate She sa1d the Vacuated (a1r—free) v1als

cannot be opened ahead of tlme The vxals used for Mr. Russell’s blood draw were clean

| and dry, and the powder was approprlately ﬂuffy and mmsture free She clea:ned Mr
S Russell’s skm w1th betadme (an 1od1ne denvatlve) drew the blood and labeled and

- sealed each v1al 50 that the stopper could not be opened by anyone but the tox1colog1st

She then labeled 1n1t1aled and sealed the outer box contammg the blood samples The
defense made no obJectmn to Dr. Clark’s. tes‘mmony |

- Toxicologist Eug.ene Schwllke tested, Mr. Russell’s blood sample. He ‘said the two
vials were received via certified mail at the State' Lab.on June &, 2001, and did not appear
to have been tampered with when he received thern. He stated that the vials were
manufactured by Becton Dickinson and contained a gray top leak-proof rubber cap. The'

gray top is color coding for the presence of substances inserted in the vials by the
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manufacturer—the antieoagulant (potassium oxalate) and a preservative or enzyme
poisonl (sodium ﬂuoride}. He said the labor'atorylreceives these vials from the
manﬁfacturer and creates the specimen collection kits for distribution to law enforcement
agencies for the exphcit purpose of collecting blood satnples.

M. Russell then obJected that Mr Schwﬂke lacked personal knowledge that Mr

Russell’s vxals actually contamed potassium’ oxalate and sodium ﬂuonde On defense )

counsel’s v01r dlre, Ml SchW11ke acknowledged he was not 1nvolved n the manufacture

of the v1als or the addmg of preservatlves He said he rehed on mformatlon prov1ded by -

others to form his ba51s of knowledge, specxﬂcally the manufacturer s certlﬂcates of

' comphance statmg what substances the Vlals contaln He had no docurnentatlon to
: ‘conﬁrm a lot 'number for the v1als in thlS' case to compare with a cert1ﬁcate-of cornphanc'e

nor dld he know the explratlon date of the v1a1s He dld state, however in answer to the

prosecutor S questlon that he had knowledge of what was in the v1als by the

manufacturer s—certificate of comphance that 1s—-—ava11ab1e whenever we receive a

shlpment.f’ RP at41 10. The court overruled Mr, Russell’s objection on the basis it goes

to weight.

Mr, Schwilke then testified that the substances in the vials were potassium oxalate

and sodium fluoride, The sodium fluoride is an enzyme poison preservative that
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maintains the integrity of the sample by preventing degradation of the alcohol in the vial,
while the potassmm oxalate prevents clottmg or coagulatmg of the blood. Mr. Sehwﬂke
saw 1o ewdence of clottmg when he tested Mr, Russell’s blood sample He said the vmls
had previously been property chemlcally cleaned and dried. He labeled them sndvtested
. the contents for ethanol He reC(')rded thle testiresults in terms of grams of ethanol per'-l0.0
. mllllhters of blood Based on thls testlmony, the State then moved to admit the test .
| ;results Defense counsel made a two-fold objectlon ﬁrst based upon an earher standmg - |
| obJectton to the prosecutor ’s: askmg leadmg questlons Whether the State Lab’s testmg
| procedures in th1s case comphed Wlth Washmgton admmlstratlve code requlrements and '}
. second to Mr Sehwﬂke S lack of personal knowledge of what was in the v1als The court"
l' overruled the obJectlon Mr. Schwﬂke then testified that the result of Mr. Russell’s blood -
. _'alcohol test was O 12, | R
A tna‘l court’s ruhng on the admisston ofa blood eleohot test result visnrevi'e'vvedi‘fop
S an atSuse 'o.f-.diseretion.. State v. Brown, 145 Wn. App. 62, 69; 184 P.3d 1284 (2008);
) | Hultenschmidt, 125 Wn. App. ‘a‘t 264. A defendant ctxallen.ging admission of the test.
| reStllt bears the burden of showing an abuse of discretion; Brown, .145 Wn; App. at 69;
State v. Spoeburgh, 84 Wn.2d 203, 210, 525 P.2d 238 (1974). “‘The trialr court abuses its

discretion when it admits evidence of a blood test result in the face of insufficient prima
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facie evidence.” Brown, 145 Wn. App. at 69 (citing State v. Bbsz‘o, 107 Wn. App. 462,

468, 27 P.3d 636 (2001)).
Well séttled foundational requirements are reiterated in Brown:

“Prima facie evidence” is defined under the driving under the
influence of an intoxicant statute as “evidence of sufficient circumstances
that would support a logical and reasonable inference of the facts sought to
be proved.” RCW 46.61.506(4)(b). To determine the sufficiency of_the

“evidence of foundational facts, the court must assume the truth of the
State’s evidence and all reasonable inferences from 1t in a light most |
favorable to the State, Id. ,
In order to admit blood aleohol test results, “the State must present
 prima facie proof that the test chemicals and the blood sample are free from.
any adulteration which could conceivably introduce error to the test
results.” State v. Clark, 62 Wn. App. 263, 270, 814 P.2d 222 (1991). “[A]
- blood sample analysis is admissible to show intoxication under RCW
- 46.61.502 only when it is performed according to WAC [Washington’
" Administrative Code] requirements.” Hultenschmidt, 125 Wn. App. at 265.
. The WAC requires:
- Blood samples for alcohol ana1y51s shall be preserved with an -
antlcoagulant and an enzyme poison sufficient in-amount to
- prevent clotting and stabilize the-alcohol concentration.
Suitable preservatives and anticoagulants include the
combination of sodium fluoride and potassium oxalate.”
WAC 448-14-020(3)(b).

The purpose of requiring the use of anticoagulants and enzyme
poison in the blood sample is to prevent clotting and/or loss of alcohol
concentration in the sample. Clark, 62 Wn. App. at 270, Fulfillment of the.
requirements of WAC 448-14-020(3)(b) is mandatory, notwithstanding the
State’s ability to establish a prima facie case that the sample was ‘
unadulterated. Bosio, 107 Wn. App. at 468, State v. Garrett, 80 Wn. App.
651, 654, 910 P.2d 552 (1996). Once a prima facie showing is made, it is
for the jury to determine the weight to be attached to the evidence.

73



No. 26789-0-I11
State v. Russell

RCW 46.61.506(4)(c); Hoffiman v. Tracy, 67 Wn.2d 31, 35, 406 P. 2d 323
(1965)

Brown, 145 Wn. App at 69-70 (footnote omltted)
In Brown the court explalned that the WAC regulatlon does not require: anyone

w1th ﬁrsthand knowledge to testtfy as to What was. contalned in the vials used for a blood.

.sample prlor to the blood draw Id at 71 Instead the regulatlon requlres only that the

. blood samples “‘be preserved with an antrcoagulant and an enzyme porson sufﬁcrent n -

‘ amount to prevent clottmg and stablhze the alcohol concentratlon 7 Id (quotmg
| :WAC 448 14 020(3)(b)) Further, there isa relaxed standard for foundatronal facts under.:'
' __*the blood alcohol statute in that the court assumes the truth of the State 8 evrdence and all | :
“ _reasonable lnferences frorn it are Vlewed in a llght most favorable to the State Id (cmng ‘
-'RCW 46 61 506(4)(b)) o |

o Here Trooper Murphy observed that the Vlals contalned a white powder and that

, nothmg was added to the v1als other than Mr Russell’s blood Dr. Clark relymg on her
.educatlon and expenence, testlﬁed w1thout obJectlon that she beheved the gray-topped
vials in the standardized lut she received from Trooper Murphy contained a white powder '
 thatisa combination of 'potasslum o’xalate}and sodium fluoride. Mr. Schwilke testified
that the vials he analyzed were standardized vials provided by manufacturer Becton

Dickinson for the specific purpose of collecting blood samples for this type of forensic
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analysis. He explained that the gray top is a color coding used to designate that the vials
contain potassium oxalate and sodium fluoride. He .eXplained that tlae so‘dium‘ ﬂuoﬁde is |
an’ enzyme poison and pre'sefvaﬁve Whl;Ch :maintains fhe. integrity of the sample and
prevents degradation of the alcohol concentration and that the potassium oxalate is an

anticoagulant that prevents clotting after the blood sample is collected. He testified that

“he did not observe any clotting in Mr. Russell’s s-amples‘ at the time he tested them.
Defense counsel asked Mr, Schwilke 'what infoi'inatioh he used to know what's‘.ubstances_ o

- were in the v1als Mr Schwﬂke answered that he used cert1ﬁcates of comphance .

prov1ded by the manufacturer 1n the sh1pment

Mr Russell 1s correct that under Brown and Sz‘ate V. Natzon, the cert1ﬁcates of

'comphance are 1nadm1ss1ble hearsay See Brown 145 Wn App at 74 75 (cmng State v,
o 'Natzon 110 W App 651 663 41 P 3d 1204 (2002)) But the certificates were ot -
adm1tted mto ev1dence and were not necessary in view of reasonable mferences from the

'tesumony of Dr.Clark' and Mr,Schwxlke that the vials contamed potassium oxalate and

so.dium fluoride, and M. Schwilke’s‘testimony that Mr, Russell’s blood sample had not
clotted at the time of the testA positive for‘ alcohol. Instead, consistent with Brown, the trial
court projaerly relied on Mr. Schwilke’s reference to the certificates for limited

foundational purposes under ER 104(a) and ER 1101(c)(1). Brown, 145 Wn. App. at 75.
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In these circumstances, the court did not err by ruling that the State established the
required foundation for adrhission cf the test results. The court’s ruling is also consistent
.with other cases upholdihg adm.issio,n of forenstc blch test results based upon a
toxicclogist’s knowl'edge.regarding expected contents ‘of etandardized .Vials in. conjuhcticn

Wlth other factors to estabhsh a pnma facxe case, See State V. Wzlbur-Bobb 134 Wn.

App 627, 631-32 141 P, 3d 665 (2006), Stembrunn, 54 Wn App at 512 13 State V.

: Barefield, 47 wa, App 444,458,735 P.2d 1339 9 (1987), aff 110 Wn.2d 728, 756P2d
731 (1988) | o B

And the State d1d not further refer to the manufacturer certlﬁcates on dlrect

5 'exammatlon of Mr. Schw11ke On cross—exammatlon defense counsel attacked the .'

- : : Welght of the ev1dence by ccnf1rm1hg that partlcular certlﬁcates of comphance Mr.
: Schwﬂke had rev1ewed d1d not spemfy how much chemlcal was cut mto Mr Russell’ )
) vials, yet the certlﬁcates requlre ranges of22.5 to 28. 8 mllhgrams of sodlum ﬂuonde and

17.5t0 23 m1111grams of potassium oxalate. The certificates also state that the-vacuum

vials are set to draw blood in the range of 9.30 to 10.7 milliliters—an amount greater than
the 8 milliliters contained in Mr. Russell’s vials. Mr. Schwilke denied, however, that this
deviation in the proportion of blood. to chemicals would materially impact the test results.

On the State’s redirect examination, Mr, Schwilke testified that the chemical ranges
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discussed on cross-examination were sufficient in amount to prevent clotting and stabilize

the alcohol concentration in Mr. Russell’s blood and that the 8 milliliters of blood in his

vials was an appropriate amount in terms of the preservatives used to test the blood

alcohol concentration.
Mr, Russell did not object to testimony regarding contents of certificates of

corhpliance, and he solicited the information from M, _Schwilke, ‘He thus 'waive'd his

_ .challengé.to Mr. Schwilke’s testimony about the cpﬁtents of the dertiﬁcates. And ﬁis

hcaréay and confronta;tio‘nl éhallénges bas’ed upon.Br'o'wn,. Nation, and: MelehdeZQDiaz V. ) '

Massachusetts, __U.S. __,129 8. Ct. 2527, 174 L. Ed. 2d 3 14 (2009) fall by the

. WaySide.

e In Bo.ﬂj B?own 'aﬁ,diatz‘on,. the court erred by- admitting hea'rsay.evidence that d1d -

- not .falliwifhin any ER 703 or ER 705 exceptidn,‘a;lthough the error was hanﬁl_é:ss in . )

Brown. Simiiarly, in Melendez-Diaz, the Court held it was efror undér ‘.che> confroﬁtaﬁon

clause to admit testifnonial certificates of analysis showing results of forerisic- analysis
performed on controlied substances when the analysts themselves did not testify at trial.
Melendez-Diaz, 129 S, Ct. at 2532, Here, other than for foundational purposes, the only

substantive reference to the certificates of compliance was brought by the defense. Mr.

Russell’s arguments all fail.
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 Chain of Custody for Forensic Blood Samples. The State is correct that Mr.,

Russell d1d not ma.ke a chaln of custody objection at trial. His founda’uon objection was

to Mr. Schwilke’s alleged lack of personal knowledge regardmg contents of the VlalS

Error may not be predlcated on a ruhng admitting eV1dence unless tnnely objection is |

made “statmg the speclﬁc ground of obJectlon ” ER 103(a)(1) Thus a general lack of

‘ foundatlon obJectlon w1ll not preserve a chain of custody obJectlon for appeal Czty of

Seatﬂe 12 Carnell 79 Wn App 400 403 902, P 2d 186 (1995) Mr Russell’s chaln of _

' custody challenge is wa1ved on appeal And h1s argument falls in any event

) “‘Before a physmal object connected w1th the comrmssmn of a cnme may properly‘ ’

- . be adm1tted 1nto ev1dence 1t must be satlsfactonly 1den‘c1ﬂed end shown to be i
; “'substannally the same cond1t1on as When the cnmel was comm1tted » Sz‘ate v, chdrd 90 -

| Wn App 890 897 954 P. 2d 336 (1998) (quotmg State 12 Campbell 103 Wn.2d 1, 21
'691 P 2d 929 (1984)) A tnal court’s decision regardmg sufﬁcxency of chain of custody

s rewewed for an abuse of dlSCI'eUOn Campbell 103 Wn.2d at 21,

Here the State estabhshed a sufﬁcxent chain of custody for the forensm blood

ev1dence Trooper Murphy testified that the State Lab prov1des hlm with sealed blood

test kits that he keeps in the locked trunk of hlS patrol car. He gave Dr. Clark an

untampered-with kit containing two vials to take Mr. Russell’s blood draw. He watched
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Dr. Clark draw Mr. Russell’s blood into the two vials and observed that nothing but the
blood was added to the vials. He then took the vials back from Dr. Clark, labeled them

with Mr. Ruseell’s name and date of birth, the time and date, his badge number, and the

case number. Trooper Murphy secured the vials and locked them in his patrol car until he
- personally handed them to D’eteotive Fenn late in the day on June 5. Dr. Clark testified .

that nothmg was added to the v1als except Mr. Russell’s blood After drawmg the blood 8

she labeled and sealed eaoh tube S0 that the. stopper could not be opened by anyone but. -

v thetox1colog1_st. She then-labeled,. 1n1t1aled and sealed. the. out_er _box contammg the blood' |
sample o B . |
Detectlve F enn test1ﬁed that he recelved the two v1als of Mr Russell’s blood from' N
_ Trooper Murphy and- personally transported them to the WSP dlstnct ofﬁce There he

ﬁlled out 1dent1fy1ng paperwork and secured the v1als and paperwork ina locked box 50
:that the ev1denoe ofﬁcer could mall the v1als to the State Lab for testing. Mr Schwﬂl

‘ testlﬁed that he believed Mr. Russell’s blood samples were recewed by certified mall at

the State Lab on June 8, 2001, and did not appear’to have been tampered with in any way
at the time he received them for testing:

Mr, Russell waived the chain of custody issue and the State established it in any

event.

79




No. 26789-0-I1T .
State v. Russell

Jury Instructions 14 and 20—Superseding Intervening Cause. M. Russell argued

that substantial evidence showed the driving of Mr. Hart was: the superseding intervening

cause of the accident. Specrﬁcally, he contends that the evidence would allow the Jury to

find that Mr. Hart was not on the hlghway shoulder as Mr Russell was passing but was,

- 1nstead, stopped in the lane of travel, thus 1nvol<1ng an automatlc avmdance response by -

Mr Russell to steer aw'ay'ﬁ-om Mr. Hart’s vehicle into o'ncorning traffic. Such avoidance

- '_response woul’d'vnot}neces'svarily be impacted by what a person had to drink. Moreover,a
. dr_iVer engaged in avoidance response Would eccelerate in an‘attem'p.t to*pas.s Mr. Hart’s - a

- '_V}eh.ic_l'e' and'return to the correct lane as soon as possible..

| "Aec"ording fo.-Mr Russell an appropriatefvproxirnat‘e cause analysis eoul'd t‘hen:': o

‘ _1ndlcate (l) the v1ct1m s deaths and 1n3ur1es resulted from the colhsron between Mr

o :Russell’s SUV and the Cadlllac (2) the COlllSlOl’l between the Cad1llac and Mr Russell’

'SUV occurred due to the loss of the left front tlre of Mr. Russell’s SUV the inward cant |

5 'of the nght front tlre and the loss of steermg control (3) the damage to Mr. Russell’

SUV resultmg in loss of steemng control was caused by the impact with Ms Lundt’s Geo;
the condltlon of Mr. Russell’s SUV followmg.the impact with Ms. Lundt’s Geo created a
high-speed cutting instrument due to the lift kit on the SUV’s front end. Mr. Russell’s

SUYV sliced open and demolished the Cadillac; and (4) the impact with Ms. Lundt’s Geo
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can be attributed to ériy one or more of the following: (a) Mr. Hart’s actions, (b) the speed

of Mr. Russell’s SUV, and/or (c) the fact Mr. Russell had been drinking.

Mr. Russell contends the court erred by refusing to give his proposed proximate

~ cause instruction 7. Proposed instruction 7 states:

A | An intoxicated defendant may avoid responsibility for the death or
substantial bodily harm to another, which results from his driving if the

death or the substantlal bod11y harm is caused by a superseding, intervening
event.

,CP at 1187

1 1A Washzngton Practice: Washmgton Pattern Jury Instructions: Crzmmal 90. 08

o 2 261 (3d ed. 2008) (WPIC) states:

E VEHICULAR I—IOMICIDE AND ASSAULT—-—CONDUCT OF
- ANOTHER
If you are satisfied beyond a reasonable doubt that the [[ act] [ or ]
[omission]] [driving] of the defendant was a proximate cause of [the
" death] [substantial bodily harm to another], it is not a defense that the |
~ [conduct] [driving] of [the deceased] [or] [another] may also have beena
- proximate cause of the [death] [substantial bodily harm].
[However, if a proximate cause of [the death] [substantial bodily
harm] was a new independent intervening act of [the deceased] [the
~ injured person] [or] [another] which the defendant, in the exercise of
ordinary care, should not reasonably have anticipated as likely to happen,
~ the defendant’s act is superseded by the intervening cause and is nota
proximate cause of the [death] [substantial bodily harm]. An intervening
-cause is an action that actively operates to produce harm to another after the
defendant’s [act] [or] [omission] has been committed [or begun].]
[However, if in the exercise of ordinary care, the defendant should
reasonably have anticipated the intervening cause, that cause does not
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supersede the defendant’s original act and the defendant’s act is a proximate
cause. It is not necessary that the sequence of events or the particular injury
be foreseeable. It is only necessary that the [death] [substantial bodily

harm] fall within the general field of danger whlch the defendant should
have reasonably anticipated.]

Here, the court reworked WPIC 90.08 by modifying paragraphs one and two to
create instructions 14 and 20, Pafagraph three remained unchanged. Instruction 14-

provides:

_ W1th respect toa charge of Veh1cu1ar Hom1c1de conduct of 4
~ defendant is not a “proximate cause” of death if death is caused by a .
- superseding, intervening event. C
A superseding, 1nterven1ng event is a new, 1ndependent mtervemng B
" act of another person, which the defendant, in the exercise of ordinary care, _
should not reasonably have anticipated as likely to happen. An intervening .

- cause is an action that actively operates to produce harm to another after the . - _‘ &

"~ defendant’s act has been committed or began. _

However, if in the exercise of ordinary care, the. defendant should
reasonably have anticipated the intervening cause, that cause does not |
supersede the defendant’s original act, and the defendant’s actis a -

' proximate cause. It is not necessary that the sequence of events or the
particular injury be foreseeable. It is only necessary that death fall within

the general field of danger which the defendant should have reasonably -
anticipated.

CP at 1224, Instruction 20 is identical to instruction 14 except that it refers to vehicular
assault and serious bodily injury.
Although Mr. Russell objected to inclusion of pai'agraph three in instructions 14

and 20 at trial, he does not challenge it on appeal.
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~ Jury instructions are sufficient when they allow the parties to argue their casé

- theory, are not misleading, and when read as a whole properly inform the trier of fact of

the applicable law.” State v. Aguirre, 168 Wn.2d 350, 363-64, 229P.3d 669 (2010) »
(queting'KeZZer V. C'izjy of Spokane, 146 Wn.Zd 237, 249,44 P,3d 845 (2002)}. A court’s

spec1ﬁc Wordmg of ] Jury instructions is reviewed for an abuse of discretion. Sz‘ate 12

- Trout, 125 Wn App. 403, 416 105 P 3d 69 (2005) (01t1ng State v. Harris, 97 Wn., App

865 , 870,‘ 989 P.2d 553 (1999)). Alleged error mJury mstructlons is reviewed de novo. .

| State . Becklin, 163'Wn.2d 519, 525, 182 P.3d 944 (2008). Jury instructions, taken in

their entirefy,' mu‘s.t".inform the."jul"yf that the State bea;rs the. burd‘en ef proving evefy -
essentlal element of a cmmlnal offense beyond a reasonable doubt Sz‘ate 2 Bennetz‘ 161
Wn. 2d 303 307 165 P 3d 1241 (2007) It is reversﬂ)le error 1f the 1nstruct10ns reheve the

State of that burden Id

: _Instructlons 14.4 and 20 define superseding intervening event, the existence of

which, according to those instructions, precludes Mr. Russell’s conduct from being a

proximate cause of the death or serious. bodily injury. Proximate cause is defined in,

instructions 13 and 19. Instruction 13 provides:
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To constitute vehicular homicide, there must be a causal connection
between the death of a human being and the driving of a defendant so that
the act done or omitted was a proximate cause of the resulting death.

The term “proximate cause” means a cause which, in a direct
sequence, unbroken by any new independent cause, produces the death, and

without which the death would not have happened.
There may be more than one prox1mate cause of a death

" CP at 1223, I'nstx"ucti‘on 19 was identi-cal to instruction 13 except that it refere _te veh'iculari
| as“sault: end ‘seridus bodﬂy 'inj‘L'lry.
| | Thus, in cofnbiﬁation, the iﬁef:uetions-'_deﬂnedIbot‘h~_s_upefs.:e'.ding iﬁteﬁening ef)ent
and preXireéte “cause 50 as te- iﬁfo'l;mrtkvle'jﬁ.zy ﬁnder Wﬁat 01rcumstances Mr Russell’s :
conduc;t ﬁley 01" may.not be con31dered a prox1mate ceuse ef the deaths and i mJunes As. |
' the State argues, gwen the comblnatxon of 1nstruct10ns 13 and 19 (properly deﬁmng .
prox1mate cause) and 1nstruct10ns 14 and 20 (explammg that the prox1mate cause element
is ackmg 1f a ne§v 1ndependent cause breaks the dlreot sequence between the act and the
vdeath or substaﬁnﬁalvbodl‘ly harm),_ Mr RuSse-ll’s prop'ose'd msm_'uctmn 7. rwa_s dupllcatlx}e _
- and properly rejected by the trial court. |

| ‘Most critically.,,‘ inetruction 5 infe_rmed the jury that the State had the blvn'den ef :
provvi:ng each element of the crime beyond a reasonable doubt. And proXimvate} cause Was

properly included as part of the elements in all three vehicular homieide and all three

vehicular assault “to convict” instructions, which required the jury to find each element of
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the crime beyond a reasonable doubt. The instructions in no way precluded Mr Russell
from argumg his theory of the case that reasonable doubt as to proximate cause ex1sted
due to intervening actions of Mr. Hart that superseded any cause attributable to Mr
Russell’s speeding or alcohol consumption. In fact, defense counsel articulated these
pomts to the Jury in closmg
We conclude the 1nstruct1ons comported W1th the law and did not 1essen the State s .

burden of proving proxrmate cause beyond a reasonable doubt Mr Russell shows no
abuse of dlscretmn by the court m the wordlng of the 1nstructrons He shows no manrfest o |
.’ error affectmg a constltutlonal nght and thus Walved hlS challenge to 1nstruct10ns 14 and -
20. The court d1d not err by refusmg M, Russell’s proposed mstruct1on 7.

" _.' AttornewCZzenz‘ Przvzlege Mr Russell asserts that the work product doctrme or |

the _attorney-chent pr1yxlege were Vlolated by the court allong the State to present .

| rebuttal expert testimony from. Geofﬁ:ey ‘Genther who was orlgin:anlly hired by Mr.

' Russell’s first attorney in 2001 as an accident reconstruction consultant. Mr. Russell’s
first attomey'provided Mr Genther’s report to the State in discovery prior to the 2001
schedUled tnal Mr. Russell obtained new counsel in 2006 after his extradition to-the
United States. Hls new attorneys hired accident reconstruction expert Richard Chapman,

who testified for Mr. Russell at trial. The defense did not intend to call Mr. Genther. at
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the 2007 trial, nor was he personally named on the witness list for the 200(1 scheduled
trial. Over Mr. Russell’s objections for violation of the attorney work product doctrine
“and the attorney-clientnﬁvilege, the court alIOWed the State to call M. Genther as .a
rebuttal witnelss | - |

| Mr Genther an expert in speed analys1s, testlﬁed asto hlS findings regardmg the
‘acmdent I—Ie agreed W1th the State s experts that speed of the veh1cles mvolved in the

: crash was affected by too many vanables to be competently calculated He also testtﬁed |

he found no evrdence that Mr Russell had taken evasrve actlon at any pomt 1n the - e

o 'colhsxon cham, ar, that the veh1cle in front of Mr Russell’s SUV Mr Hart’s vehlcle had C o

R swerved to the shoulder and back onto the road 1ntoMr Russell’ path Mr Genther also' _ o :

- ,sald that had Mr Russell taken an evastve maneuver pnor to hlttmg the green Geo, Mr B

o -.""A'Genther would have expected to ﬁnd a cnt1cal speed yaw mark in the road or if Mr

 Hart’ s vehlcle was passed at 67 rn.p.h.-to 70m.p.h. and had suddenly stopped: 1nthe
' roadvvay,' a rear-end colli‘sion.would be expected.' TheJury was not told vvho '.prev‘iously
hired Mr, Genther:as a consultant. - |
- Rebuttal evidence generally is admitted to answervnew matters raised by the
defense. State v. Swan, 114 Wn.2d 613, 652-53, 790 P.2d 610 (1990) (quoting Stat‘e V.,

White, 74 Wn.2d 386, 394-95, 444 P.2d 661 (1968)). It is not simply a reiteration of the
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evidence in chief. White, 74 Wn.2d at 394-95. Ascertaining when rebuttal evidence is in
reply to new matters may be difficult, and often genuine rebuttal evidence will overlap the
evidence in chief, /d.-at 395. Consequently, the admissibility of eyidence on rebuttal is

subject to the discretion of the trial court and will be reversed only on a showing of a

manifest abuse of diseretion. Id. The court’s application of the. work product doctrine in -

v deciding» whether to ailow eWirruess to testify is l.ikewise reviewedlfor an abuse of R
drscretlon Harrzs V. Drake 152 Wn 2d 480, 492, 99 P.3d 872 (2004) An meorrect legal
analysrs or other legal error can consutute an abuse of drscretlon State v, Tobm 161
| Wn 2d 5 17, 52.3 166 P 3d 1167 (2007) Mr Russell shows no error here

Prehmmarlly, the record is clear that Mr Genther was at least con31dered a
eonsultmg expert When he Was retamed in 2001 Therefore Mr Genther was an expert

7'w1th1n the conternplanon of CrR 4, 7(a)(1)(1v) and CrR 4 7(g)

' “The work product doctmne protects from dlscovery an attorney s work product so

that attomeys. can ‘work with a cerraln degree of privacy and plan strategy wnthout undue
interference.”’ Sz‘are v. Pawlyk, ilS Wo.Zd 457,475, 800- P2d 338‘(1990) (quoting -
Coburn v. Seda, 101 Wn.2d 270, 274, 677 P.2d 173 (1984)). .‘In the criminal law context,
the doctrine applies to the “‘res.earch[,] records, correspondence, reports. or memoranria-to

the extent that they contain the opinions, theories or conclusions of investigating or
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prosecuting agencies.” Pawlyk, 115 Wn.2d at 477 (quoting CrR 4.7(f)(1)).

However, the court in Pawlyk explained that the work product protection in

CrR 4.7(£)(1) does not extend to certain reports and testlmony of experts

“The exceptlon noted in the rule, CrR 4. 7(a)(1)(1v) directs disclosure by the
prosecution of “any reports or statements of experts made in connection
- with the particular case, including results of physical or mental-
- examinations and scientific tests, experiments, or comparisons. » CrR 4. T(g)
~ . similarly allows discovery of such information from the defense, although,
as noted above, this section pertains to such materials to be relied upon by
defendant at trial. The point to be made is, however, that CrR 4.7 plainly" -

contemplates that such 1nformat10n is not protected by the work product
doctrine, :

| _Pawlyk 115 Wn2d at478

‘The Pawlyk court thus held that the State was entltled to. dlscovery of the Wmtten

5 ycports and oplmons_of a psychlam'st Who cxammed the defendant for purposes of a o

- possible insanity defer}xse.regardless of whether the defense intended to call that eXpetjt as

a witness. Jd. The court reasoned‘that because the defense had put the question of

insanity at issue, the State had an exceptional need for evidence to rebut the insanity

defense and neither constitutional principles nor the attorney-client privilege provided

protection from disclosure. In State v. Hamlet, 133 Wn.2d 314, 319-25, 944 P.2d 1026
(1997), the court extended the Pawlyk holding to a psychiatrist who examined the

defendant for the purpose of a possible diminished capacity defense.
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Here, in allowing the State to present Mr. Genther’s rebuttal testimony, the court

reasoned that Pawlyk and Hamlet appeared to authorize the State’s discovery of his

-report. But even if not, the work product rule was waived by prior counsel’s disclosure

and there is no rule in the criminal context that waiver can only be made by the defendant.

The court also explained that the attorney-chent pmvﬂege does not apply When the
commumeatmns disclosed by former defense counsel to the State were not between the

client (Mr Russell) and his attomey

In any event, Whether Mr. Genther was gomg to be called to testlfy is not

dlsposmve under Paw[yk so long as the State needed Mr Genther § testlmony to rebut

trial dndef ER 403 that Mr. Gerither’s rebuttal testiﬁiohy would be curnulative of two :

- other State’s witnesses regarding inability to do speed calculations for vehicles involved

in the accident. The State argued the evidence was needed because Mr. Genther was the

only rion-WSP 'investigator who also ectually conducted an analysis at the accident site.

M, Rus_sell’s. expex_*t’s'clmmsﬂ. See_ Pawlyk,',l 15 Wn.2d at 478. Mr. Russell did obJect a‘_c,

The court overruled Mr, Russell’s objection. On appeal, Mr. Russell makes no argument

that the rebuttal evidence was merely cumulative. He does not discuss any of the rebuttal

testimony, nor does he attempt to show prejudice. Any cumulative evidence/ER 403

issues are therefore waived.
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We conclude the trial court did not commit prejudicial error by admitting Mr.

Genther’s rebuttal testimony under Pawliyk, Further, the trial court correctly ruled that the

work product doctrine was waived in atry event when prior defense counsel gave Mr..

Gcnther s report to the prosecutor pendmg the 2001 scheduled trial. As the court stated in

' Lzmszrom Vi Ladenburg

. [G]enerally, a party can WaIVC the attorney Work product pnvﬂege asa
- -result of its own actions. Uhnited States v. Nobles, 422 U.S, 225, 239, 95-S.
 Ct. 2160, 45 L. Ed. 2d 141 (1975). Ifa party discloses documents to other
. persons with the intention that an adversary can see the documents, Walver
’» generally results Inre Doe 662 F. 2d 1073, 1079 (4th Cir. 1981)

-.Lzmsz‘rom v, Ladenburg, 110 Wn App 133 145 39 P3d 351 (2002) These prm01ples

apply here

Mr Russell S cltatlon to Soter 12 C'owles Publzshzng Company, 131 Wh. App 882 -

E 893 130 P 3d 840 (2006) ayj‘"d 162 Wn 2d 716 1'74 P, 3d 60 (2007) is rmsplaced By -
- c1tmg Soter Mr Russell apparently suggests that under CR 26(b)(5)(B), the State must

‘ demonstrate. exceptlonal cxrcumstances before disclosure of M. Genther s work product

and admission of his testimony may be had.® But as the State explains,. “the civil rules by

* In relevant part, CR 26(b)(5)(B), which applies to facts and opinions acquired or
developed- in anticipation of litigation, provides that a party may obtain facts known or
opinions held by an expert who is not expected to be called as a witness only “upon a
showing of exceptional circumstances under which it is impracticable for the party
seeking discovery to obtain facts or opinions on the same subject by other means.”
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their very terms apply only to 01V11 cases” and not to criminal procedure. State v.
Gonzalez, 110 Wn.2d 738, 744, 757 P.2d 925 (1988) As Gonzalez states, “‘CrR 4.7 sets
out the exact obhgatmns of the prosecutor and defendant in engaging in dlscovery, the
detail of which suggests to us that no further supplementatmn should be sought from the
cwﬂ rules.’ ” Pawlyk, 115 Wn.Zd at 476 (quoting Gonzalez 110 Wn.2d atv_744).

The ettomey—client privilege is also n.e_t applicable here. “The attorney-eli_ent'

| 'pi'ivitlege, cfo.diﬁe.d in RCW 5.60.060, protects conﬂdenti’al‘attome_y-'-clbient ‘

3 connnuﬁications' from diseot/ery 50 elients Will’ not he.svitate to fully inform their ettorneys
_'-of all relevant facts ” Bczrry V. USAA 98 Wn App 199, 204 989 P 2d 1172 (1999) The :
'_attorney—chent pr1v1lege operates 1ndependent1y of the work product rule and vice versa,

: 5A KARL B TEGLAND WASHINGTON PRACTICE EVIDENCE LAW AND PRACTICE $ 5 01 9

'at 145 (5th ed 2007) The pnvﬂege is generally hrmted to commumcatlons between S

attomey an-d client. Tt doe_s not ordma-nly extend to “commumcatlons betw.een- an attarney
and a third party on a clierit’s behalf, nor does it protect materials.compiled by an attorney
from outside sources on a client’s behalf. Such communications may be protected by the

work product rule, but not the privilege.” TEGLAND-, supra, § 5 01.10, at 145-46.
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Such is the case here. The report from Mr. Genther Was not a protected
communication made by Mr. Russell. Protections, if any, were under the yvork. product
rule, which was waived in this case. |

Finally, Mr. Russell’s citation to Dietz v. Doe, 131 Wn.2d 835, 846, 935 P.2d 611
(1997)‘4 as aotho'rity that the attomey-elient priyilege protects Mr 'Gent‘h,er’.s report and

.preclu_d:e.s- his.testirnony becau'se the privi‘leg.e applies to amy informati.on. generate'd by a .
"'request for Iegal adv1ce is mxsplaced The passage Mr Russell refers to in Dzez‘z pertams
. lto sftuatlons Where dlsclosure of a chent’s 1dent1ty is protected by the attorney-chent |
prmlege Id at 846 47 Further although Mr Russell is' correct that only the chent may. . -
7'walve the attorney-chent pmvrlege the trral court correctly observed that the prlvﬂege

- }does not apply to the materlals Mr Genther gave to former defehse counsel _
» Vouchzng Mr Russell contends that the court erred by allowmg Detectwe Ryan o

Spangler to voueh for the credlblhty of two other detectlves Dunng the State’s rebuttal '

o testrmony of Detective Spangler with regard to the defense expert Mr Chapman’s.

testimony about vehicle speed calculations, Detective'is.pangler testified that some of Mr.
. Chapman’smathematical calculations were incorrect but that he (Detective Spangler)

would not have even done speed calculations because there are “simply too many-

? State v. Emmanuel, 42 Wn.2d 799, 815, 259 P.2d 845 (1953),
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assumptions that have to be made.” RP at 4859. Detective Spangler said that for him to-
make assumptions about certain factors and do-calculations of them for an official report
to be submitted to the court “I believe that I would be sacrificing my integrity.” RP at

4863, On cross-examination, defense counsel explored the subject of potential bias,

including why similarly trained patfol detectives conducting an accident investigation

would, or would not, see the need to collect information on determining speed.' Detective

Spangler‘ said that ifthe. inveStigation- showed the need for spe.ed analysis and there were '

. not too many assumptmns to be made he Would absolutely do the analys1s Defense -

_’counsel then asked whether he agreed that 1t would be i 1mproper to allow mvest1gat1ve

blas to play a role in an mvestlgatlon Detectwe Spangler answered, “Absolutely ”? RP at

’ 4887

On redlrect Detectwe Spangler acknowledged reylewlng all of the case }r.naterlals |
c'.o:rnp‘lled by Dete.enye Fenn. The pro.s_e.cutOr then asked, “And based upon your review of |
those m_aterlalsdo yon believe »inyes-tigative bias played a role in that i'nvestlgation?”
RP at 4829. Defense counsel objected on grounds of .speculation because Detectiye
Spangl.er was not With Detective Fenn during the investigation. The court-over_ruled the
objection. Detective Spangler then responded that “Detective Fenn and Detectiye

Snowden exercised efforts to avoid investigative bias because they chose to exercise
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integrity and not make calculations based on assumptions,” RP at 4890. Mr. Russell did
not object to the response, move to strike, or request ‘a curative instruction.

' lnstead Detective Spangler cla.riﬂed' in response to defense counSel’s questions on
re-cross that he was makmg absolutely no 1nference that Mr Chapman lacked honesty or
mtegnty I—Ie sald that Mr Chapman was using acceptable methodology and that hlS

assumptlons ‘were an honest deterrmnatton, but that assumptlons were more appropn_atel-y v
tlsed- 1n ciyil matters"yyhete thevneee‘ssity. is‘to show. facts: by a }arepondefanceof the _ .' :
' evidence as‘ onposed to proof .beyondvafeasonable» doUb‘t D"etectiye’ Spanglefexplained.
. : ' that he presents facts based upon as few assumptlons as poss1ble ina enmmal case.

: “The State cannot 1nd1rectly vouch for a Wltness by ehc1t1ng testunony ﬁom an

o _expert or a pohce ofﬂcer concemlng the credxhlhty of a cruc1al w1tness ? 'State v, C’havez,

_76 Wn App 293 299 884 P 2d 624 (1994) “Such an oplmon 1nvades the provmce of
,the Jufy » Id, (cmng State V. Walden, 69- Wn App 183 186 847 P; 2d 956 (1993))
Impermissible op1n1on testimony v1olates a defendant s constltutlonal mght toa Jury trial,
in_cluding..the- independent determination of the facts by the jury. Statev. Demery, 144
Wn.2d 753, 759; 30I'P,3 d 1278 (200‘1) (quoting State v. Carlih;.40‘_Wn. App. 698, 701,
700 P.2d 323 (1985), overruled on other grounds by C’z'tjz of S.aattle v. Heatley, 70 Wn.

App. 573, 854-P.2d 658 (1993)),
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The State is correct that Mr. Russell did not object on the basis of vouching; but as
Mr. Russell points out, invading the province of the jury is an error of constitutional
dimension. In any event, when pfaCed, in full context, it is apparent from Detective

Spangler’s testirﬂony that he was not Vouching for the other detectives’ credibility when

- he said they exercised efforts to avoid investigative bias by choosing to exercise integrity

and not make calculations based upon assumptions.

First, defense counsel open'e'd the door on the topic of invest-igati\}e bias, and '1t' was |

approprlate for the State to e11c1t a response on redlrect Sz‘ate V. G’allagher, 112 Wn
| App. 601 610 51 P 3d 100 (2002) Second 1t was defense counsel Who ehclted
: clarlﬁcatlon from Detectwe Spangler on the concept of mtegnty as referrmg not to :

‘ w1tness crechblhty, but to the soundness of factual analysns not based upon assumptlons

In essence Detectlve Spangler Vouched only for the other detectlve s methodology over
that of Mr Chapman Moreover, Mr Russell articulates no prejudme from any tesnmony .

that may be mterpreted as improper. Chavez, 76 Wn. App. at 299. His conten‘uons are

- unpersuasive,
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Cumulative Error. The cumulative error doctrine allows a. defendant a new trial if -
multiple errors rendered the trial fundamentally unfair State v, Saunders 120 Wn. App.
800, 826, 86 P.3d 232 (2004) Based upon the above analyses there is no accumulation

of errors that depnved Mr Russell of a fair tr1a1

Credzz“ for sze Served. Mr. Russe.ll was charged Wi_th the Vehicular homicide- and

, vehrcular assault crimes by amended 1nformat10n ﬂled June 18,2001, He was released on‘ R
: '. barl pendmg trial, but falled to appear for areadiness hearmg on October 26 2001 A
| ’natronwrde bench Warrant was 1ssued that day On November 5 2001 the Unlted States |
| AAttorney ] Ofﬁce ﬁled a complamt chargmg Mr Russell wrth unlawﬁJ.l ﬂ1ght to aVOId
L prosecutron and 1ssued a federal arrest Warrant He Was charged Wrth ba11 Jumplng on |
. | _.Novernber 7, 2001 ‘and a natronW1de bench Warrant was also 1ssued for that cnme On

o March 6 2002, he was charged in Whltman County thh forgery and second degree theft |

for allegedly takmg a $1 300 check from hlS father and cashing it. A natxonw1de arrest -

warrant was issued in that matter

On October 23, 2005, Mr. Russell was located in Ireland He spent 384 days in
conﬁnement in Ireland ﬁghtlng his extradrtlon to the United States.. Irish authorities
notified Whltman County that bail jumping is not an extradltable offense under the Irish

extradition treaty, and that the Irish government would not consider extraditing Mr..
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Russell to the United States unless Whitman County agreed to drop the bail jumping
charge. The Whitman County prosecutor agreec_l not prosecute that charge and later
'dro;p,ped the charge. On October 25, 2006, the Irish High Court issued an order returning

Mr, Russell to the United Stat'es.‘. On N:ovember 9, 2006, after Mr. Russell arrived in the

‘United States, the federal unlawful flight to avoid pros.ec.ution charge was dismissed |

be:causethat also was not an extraditable offense under' the terms of the extradition treaty.

On J anuary 2, 2008 M, Russell was sentenced to 171 months for h1s veh1cu1ar

. hcm1ctde and vehxcular assault conv1ctxons The. court gave him credlt for 363 days
. served in the Wh1tma.n County J ail whﬂe awaltmg tr1a1 on these charges but denled h1m o

| cred1t for 384 days spent in conﬁnement in Ireland Whlle ﬁghtmg extrad1t1on Also on

J anuary 2 2008 after the court 51gned the Judgment and sentence the court granted the

‘ State § mouon to dlSIIllSS the forgery and second degree theft charges for mabthty to

prove thos_,e'charges. -

.With regard to- the 384 days of conﬁnement in Ireland, the court found Mr. Russell
was not held there on the state baiil jumping or federal unlawful flight cha'rge_s; nor was he
fulfilling any confinement obligation for' any sentenCe resulting from conviction for' any

offense. The court reasoned, however, that he was not confined solely because of the

- vehicular homicide and assault charges but also because of the Washington forgery and

97




No. 26789-0-II1
State v. Russell -

theft charges. The court thus reesoned it had diseretion under RCW- 9.94A.505'(6)]°
deny him credit for time set've'd in Ireland because he was held there on more than one
charge.

RCW 9.94A.5 05(6) provides:

The sentencmg court shall give the offender credit for all confinement time
served before the sentencing if that confinement was solely in regard to z‘he ‘
. oﬁense Jor which the oﬁ”ender is bezng sentenced

2 (Empha31s added)

Mr Russell contends the sentenetng court mlsapphed th1s statute by not g1v1ng h1m

:v credlt for his conﬁnement tlme 1n Ireland When add1t10nal charges in all other federal and '

state cause numbers were ulttmately dlsmlssed

Statutory 1nterpretat10n lnvolves questlons of 1aw rev1ewed de novo. State Voo

" Jacobs, 154 Wn 2d 596 600 113 P.3d 281 (2005) A court’s pnmary objectlve when

| 1nterpret1ng a statute is to determlne the 1eglslature S 1ntent Id If a statute ] meamng is-

plam on 1ts face, we must glve effect to that plam meaning as the expression of legislative

intent. Ia’ (quotlng Dep 't of Ecology 2 Campbell & Gwznn, L L.C, 146 Wn.2d 1, 9-10,

- 43 P.3d 4 (2002)) In ascertalnlng the plam meaning of a statute, we look not only to the:

ordmary meaning of the Ianguage at issue, but also to the general context of the statute,

' The version of the statute in effect at the time of Mr. Russell’s crime was former
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relateti provisions, and the statutory scheme as a whole. Jacobs, 154 Wn.2t1 at 600. We
also construe statutes consistent with their underlying purposes while twoiding
constitutional deficiencies. State v, Eaton, 168 Wn.2d 476, 480, 229 P.3d 704 (2010).. If |
a statutory provision is subject to more than one reasonable interpretation, it is ambiguous
and the rttle of len‘ity tequires us to interpret the statute in favot of the defendant. Jacobs,

154 Wn.2d at ,600-0'1. In construing a statute., we prestime the legisla-ture did not intend’

. absurd results State v. J. P 149 Wn.2d 444 450 69 P.3d 3: 18 (2003) (quotmg State V.

Delgado, 148 Wn. 2d 723, 733 63 P. 3d 792 (2003))

Case law and constltuttonal mandate requlre that an offender recelve cred1t for all

' 'pretnal detentlon served Sz‘az‘e 12 Speaks 119 Wn 2d 204, 206 829 P 2d 1096 (1992)

“Fallure to allow such: cred1t Vlolates due process demes equal proteetlon and offends

"the prohlbttlon agamst rnultlple pumshments » Inre Pers. Reslmznt of Costello, 131 Wn |

App 828, 832 129 P. 3d 827 (2006) |

In C’ostello the court stated that former RCW 9.94A, 120(17) (now renumbered as‘
RCW 9.94A.505(6)) «* sitnply represents the c.o'diﬁcation of the constitutional
requirement that an offender is entitled to credit for time served prior'to sentencing;”’

Costello, 131 Wn. App. at 833 (quoting State v. Williams, 59 Wn. App. 379, 382, 796

RCW 9.94A.120(17) (2000), The languége in each version is identical.
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P.2d 1301 (1990)). But credit is not allowed for time served on other charges. In re Pers.

Restraint of Phelan, 97 Wn.2d 590, 597, 647 P.2d 1026 (1982).

Here, the State reads RC_W 9.94A.505(6) to literally mean that Mr. Russell is not -

entitled to credit for time served in Ireland for the vehicular homicide and assault charges

because he was also being held there on other pen.ding' chargee. In other words, since he

was incarcerated also #7 regard to the warraﬁts. for forgery and theft charges and,

acoordittg to the-St‘ate alSo on the werrants for unlawful ﬂight and bail jumping,'ﬂhe Was | _

o was sentenced The State asserts that Mr. Russell’s analysts is faulty because he 1gnores =

| 'the word “solely ”

But the State 8 1nterpretat1on faﬂs to con31der the statute in proper context glven

that no other sentence resultmg from any other convmtlon is. mvolved AII of the other .

charges‘ were _dropp_ed’, so there is no other offense subject to sentencmg.' And as
observed in Washington Practice commentary:

- Credit is . .. not allowed for time served on other charges, even if the '
sentence is concurrent with the sentence on those charges. If, however, the
offender is confined on two charges simultaneously, any time not credited -
towards one charge must be credited towards the other.

13B SETH A. FINE & DOUGLAS J. ENDE, WASHINGTON PRACTICE: CRIMINAL LAW, ch, 36,

§ 3603, at 320 (2d ed.1998) (footnotes omitted). Cases involving the pertinent statute
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(which has been renumbered several times and is now RCW 9.94A.505(6))—are
consistent with these principles and illustrate a two-fold purpose of the statute—to follow
the constitutional mandate of day-for-day credit, while not allowing double credit toward
any sentence arising from any conviction.

For example, in Wz'llz‘ams, Richard Williams was a parolee at the time he

committed a robbery Wzllzams 59 Wn App at 380. His parole was nnmed1ately

suspended upon his arrest The court denied h1s request under former RCW

- 9.94A, 120(12) (now RCW 9. 94A 505(6)) for 70 days presentence jail credlt from the date

of arrest untll sentencmg on the robbery Wzllzams 59 Wn App at 382 83 The robbery

sentence ran consecutlve' to the prlor sentence, and since Mr Wllllarns recelved the 70 .

days credlt toward the pnor revoked parole sentence, the court explamed that the _

p leglslature Would not have mtended the absurd result of hlS recelvmg double credtt for Jaﬂ

time pendlng the robbery trral and sentencmg. Id. at 381. “The coust concluded tha-t .
because"Mr: Williams was d'etained based on suspension of his parole, helwas not
confined “solely” on the robbery charge duﬁng the time he was in jail and, thus, he was
not entitled to jail credit for the robbery: conviction. Id. at 382-83. It is clear, howeyer,

that the court in Williams was following the constitutional mandate of day-for~day credit
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when it awarded 70 days’ credit for one conviotion or the other, but not both, /d. at 381-
82. |

S.imilarly, in Costello, Tony Costello was sentenced for crimes in 2001, and
subsequently recelved a consecutive sentence for other crimes under a separate cause
number in 2002 Cosz‘ello, 131 Wn App. at 831 County Jall staff certified 3 17 days of

credl.t for tune. served and 158 days of good tlme.credlt on each cause number for a single

- t'»ir'ne period- Id, Mindfu‘l of the constitutional mandate of day-for-dey ctedit as reﬂected

in former RCW 9.94A. 120(17) (now RCW 9. 94A 505(6)) the court held that an offender

servmg multtple consecutxve sentences is not entltled to have credtt for a dlscrete penod o

' of conﬁnement apphed to each consecutlve sentence as th1s would result in a rnultlple

- v, award of crecht Costello, _131 Wn App at 832 35 Thus Mr Costello was entltled to

- credlt to.ward the 2001 sentence, but' not.the 2002 senten'ce because he. was never conﬁned |

solely in regard to the 2002 convxctlons Id at 834 |

In Mr. Russell’s cnted case State V. Brown, 55 Wn App. 738 741, 780 P.2d 880
(1989), Monte Brown was a‘rrestedo in Cahfomla, hvmg under an assumed name, several |
‘months afteri the information wes filed. He spent 83 days cont‘ined'm-Califomia jails
while contesting'his extradition to Washington. The court detennine.d that Mr. Brown’s

time served in California was “attributable only to the offenses for which he was
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convicted and sentenced; they were the eole reaSQh for his ‘confinement.” Id. at757.
Thus, the plaih language of the statute required that credit be given for time served in
Califemia. Id. Brown thus stands for the proposition that contesting the legality of
extradition does not preclude the award-of credit for time served.

| T"hebo@on theme in the ease law is tﬁat a defendant always receives
| cons-timtionelly .mandated' day-for-day credit ._forla'di‘sc.rete time period, .b.ut only to.\a./‘ard |
one Séhténce; RCW 9.94A,5OS(6) serves to prech;'de double Vcred‘it towerd the 'eentenee
for any o.ffen‘ee." Thefe was‘no-eleuble credlt lssue ﬁere beee.use- there was ne _efher V_
effeﬁse and, hence; no other seﬁt'ence from Which Adopble c‘red'it' ceul_'d ster Eveﬁ though -
4the-forgefy and fheft ch’arges were not fdr'melly:dismiss‘ed. unt'ii after:t'he judgrhent Was
51gned had those charges been pursued to. conv1ct10n and sentence Mr Russell would
st111 recewe credlt for tlme served in Ireland on One cause nﬁmber or the other but not.
both The same is true for any of the other dropped charges had he mstead been
conv;cted- and sentenced. -The State cites no case, and none is found, where a defendant

convicted and sentehced under a eingle cause number; and not subjectto any_other

.. sentence, was denied pretrial detention credit for his convictions.

.The State aleo cites no authority for the proposition that the court’s decision

whether to grant credit for time served under RCW 9.94A.505(6) is.discretionary. To the
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contrary, the language in RCW 9.94A.505(6) that the “sentencing eourt shall give the
offender credit” lndicates it is mandatory that the eourt glve ere.dit for confinement time
to Vyhieh the offender is entitled. | ‘See e.g., Kabbae v. Dep 't of Soctal & Health Servs.,
144 Wn App 432, 442, 192 P.3d 903 (2008) (statute s use of “shall” ordlnanly means
some- actlon is mandatory)
B M. Russell' correctly. argues that if the-t_rial eo"urt"s cunelusiens are accepted, an
anemaly exlsts in that a person cvoul'd”be eonyleted of multiple oft‘enSes under rnultiple o
- cause numbers and never recelve credlt fer any tnne served as,to any smgle cause
B number Thls Would be an absurd result not 1ntended by the legmlature To the extent
' that the constltutmnal mandate of day-for-day credlt 1s not clear frorn the language and o :

| A'context of RCW 9 94A 505(6), a.nd the statute can be 1nterpreted to deprlve Mr Russell

C of pretnal credlt as the State suggests, the rule of lenlty resolves any ambrgulty in Mr

| _ Russell’s favor Sz‘ate v, Van Woerden, 93 Whn. App 110 116 967 P 2d 14 (1998)

We conclude the court erred by denying Mr Russell credit for time served in

Ireland.

Mr. Russell submits a statement of additional grounds for review.. He asserts
errors based on his Miranda Wamings, the IMAA, the forensic blood drav'v-,‘ destruction of

blood samples, Batson challenges, admission of testimony, and jury instructions. To the
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extent we have not.already disposed of these issues herein, we conclude they are without
merit.

In conclusion, Wé affirm the convictions for vehicular homicide and vehicular
assault and the sentences except we remand to the trial court for the limited purpose of -
dwarding credit fér total confinement time served in Ireland.

A maj ofityv of fhe panel has d.éte'rminedl this o_p"in.ion will n,Qt be printed in the
. Wasﬁmgton- Appellété Répqrté, Eut it will be ﬁled fér publicregﬁord pursuant to "

 RCW 2.06.040,

 Kalikcy . )
WE CONCUR:

Sweeney, J. G 71 'E?own',J.-"O- ‘
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I THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE R ’

- §TATE OF I;jm_zc, IN AND FOR THE COUNTY QF LATAH

In the Matter of the
Application for a Search’
- Warrant for Gritman Medical
Center, 700 8. Main, Moscow,
-Latah County, Idaho. L

Case .No. a C o :

Y

S ‘ M PR k ' o N |
| SEARCH WARRBNT - . = . SR R

TO: ANY - PEACE’ OPFICER AUTHORIZED' TO.- ENFORCB OR., ASSIST IN
| ENFORCING' ANY 1AW OF THE STATE OF IDAHO. ' . o

! Bruce- Fager, having glven me prcof .unon oath .thia day showing -
probable causes establishing grounds for issuing a geaxch warrant
and probable cause to . believe propelty ron51stlng of .
. Any and all records pertalnlng te Frederlck D. Russell dcb 12~

20-78, regardlng or related to a motor vehicle colllsmon on
June 4, 2001, including, witheut Iimitesdon,  emergency
depmrtment reports and notes, chart notes, doctor's mnotes and
discharge SUNMALY wH/cd O ETAl. R 105V rt/Sy Russedlis /adoaias S0 ANy
A EDNEATIONS A Dz A FLSR LY &

¢ Rur s fwsg v /O%wmﬂ/ o, ,&?‘Awo/ns _,a#y.ﬂam;» 5 7

is located in or upon the following. described premises, located in
Latah County, State of Idaho,

dts grounds and out bulldlngs,
gertain vehicles and conveyances, bo-wik:

and

Gritman Medical Center is located at 700 S.

Main in Moscow City,
County of Latah, State of Idaho. - :

SEARCH WARRAXNT:

rage -1- T TN/
W i i } VT }
EXHIBITNO. D \\::;,\\v,) !
PAGE NO.




i

. e a

L T

YOU ARE THEREFORE COMMANDED TO -SEARCH the above-described
premises and persons for the property described ahbove, TO SEIZE it
if found and to bring it promptly before the Court above named.
THIS WARRANT SHALL BE EXECUTED WITHIN Q& DAYS OF
ISSUANCE, AND IS AUTHORIZED ‘FOR DAYTIME -A3¥D- N'EGEEP*TIHE SERVICE, AND
UNDER THE FOLLOWING SPECIAL DIRECTIONS ) .

Seeoae ,onau,%w/w/%«/ Auf‘ém,/z.m f;bva ﬁaca Loz, DS/’JS/??@U
T E&c@azfs 7, A@ewc,y B

GIVEN UNDER MY HAND and DATED thls ,?é day : of 'inne, 2001, at
/& A o
' T - W.C. I-Iamlett .
MAGISTRA‘I‘E JUDGE

SEARCH WARRANT: Page -2- .
It 1]
EXHIBITNO P

PAGE MO e
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A

f

WPIC 90.08

' VEHICULAR HOMICIDE
WPIC 90.08
VEEICULAR HOMICIDE AND ASSAULT—CONDUCT
OF ANOTHER

If you are satisfied beyond a reasonable doubt that the

[[act] [or] [omission]] [driving] of the defendant was a
proximate cause of [the death] [substantial bodily harm to
- ancther], it is not a defense that the [conduct] [driving] of
: [the deceased] [or] [another] may also have been a
proxlmate cause of the [death] [substantial bodily harm].

Ji‘

* care, should not reasonably have anticipated as likely to

happen. the defendant’s act is superseded by the interven- :
;smg cause and is not a. proximate cause of the [death]

[substantlal bodily harm].. An intervening cause is an ac-
tzon that actively operates to produce harm to another af-

ter the defendant’'s [act] [or] [omission] has been commit- -

fed [or begun].]

' [However, if in the exercise of ordlnary care, the de-
fendant should reasonably have anticipated the intervening

. cause, that cause does not supersede the defendant’s ong- o
mal act and the defendant’s act is a proximate cause. It is.

;. not necessary that the ‘Sequerce of avents or the particu-

lar injury he foreseeable. It is only necessary that the

[death] [substantial bodily harm] fall within the generai

! field of danger which the defendant shoiild have reason-

'. ably anticipated.]

NQOTE ON USE
Use this instruction only when there is evidence of an intervening

, cause such that defendant's driving would not be proxnnate cause of the

4 death or injury.

- Use bracketed material as applicable. For directions on using
bracketed phrases, see the Introduction to WPIC 4.20.

Use this instruction with WPIC 90.07, Vehicular Homicide and
Assault—Proximate Cause—Definition, including the last paragraph

[However, if a proximate cause of [the death]
tsubstantxal bodily harm] was a new independent interven- -
; ing act of [the deceased] [the injured person] [or] [an-
other] which the defendant, in the exercise of ordinary
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o
11
12
13
14

15.

16

17

18

19

24

Instruction No. __\i__.

Thé dﬁfendant has entered a pléa of not guilty. That plea puts in issue every .
element of th\e crime charged. The State is the plaintiff and has the burden o“f proving
each element of the crime beyond a reasonable doubt. The defendant has no burden of
praoving that a reasonable doubt exisfs.

A defendant is pzesumed innocent. This presumption continues th:;dughmut the
entire trial unless during yoi:r 'delibez‘ationsyou ﬁnd it has.beAez‘m QVercome .by the
evide:nce beyonﬁ a reasdixable doubt. - |

& reasonable doubt is one for Whlch a reason Ae&cists» and rﬁay a_risg from the

r_avidéi_me or lack of evidence_.ﬂit is-such a doubt as would exist in the rrund ofa

reasonable person after fully, fairly, and carefully considering all of the evidence or lack

" llofevidence.

IWHITMAN: COUNTY:. SUPERICR COURT
N, 404 MAIN:-STRERT + .0, Hox 678
COLFAX, WAL 3817 T
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