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A. STATUS OF PETITIONER

Petitioner Daniel J. Stockwell, an inmate at the Washington State
Reformatory, Washington State Department of Corrections (DOC #
912170), applies for relief from restraint as defined in RAP 16.4(b). Mr.
Stockwell challenges his 1986 conviction for Statutory Rape in the First
Degree in Pierce County Superior Court No. 86-1-00878-2. A copy of the
judgment and sentence entered in that case on October 3, 1986 (signed on
September 26, 1986) is attached as Exhibit 3.
B. STATEMENT OF GROUNDS FOR RELIEF

1. Facts Upon Which Unlawful Restraint is Based

By information filed on April 29, 1986, in Pierce County Superior
Court, the State of Washington charged Mr. Stockwell with one count of
Statutory Rape in the First Degree, under former RCW 9A.44.070,
alleging that Mr. Stockwell, “during the period between February 1, 1985
and March 31, 1985, did unlawfully and feloniously being over the age of
13 years, engage in sexual intercourse with Christina Sawyer, who was
less than 11 years old.” Exhibit 1.

Mr. Stockwell entered a guilty plea to that charge on July 29,

1986. A copy of the “Statement of Defendant on Plea of Guilty” is



attached as Exhibit 2. The statement lists the maximum sentence as
“twenty (20) years” and a $50,000 fine. In fact, because the crime took
place after July 1, 1984, and Statutory Rape in the First Degree was a
Class A felony, the maximum sentence was confinement for a term of life,
not 20 years. RCW 9A.20.021.

Mr. Stockwell was sentenced on September 26, 1986 (judgment
actually filed on October 3, 1986). The judgment repeats the error from
the plea form, stating in Section 4 that the maximum term is 20 years.'
Exhibit 3.

Mr. Stockwell was under the supervision of the Department of
Corrections until October 1989, until he finished making his legal
financial obligation payments. Ex. 4. Mr. Stockwell did not receive a
order of discharge until October 25, 1989. Exhibit 5. Mr. Stockwell never
received any notice from the Department of Corrections as to the
requirements of RCW 10.73.090 - .100 with regard to this case. Exhibit 7.

Mr. Stockwell has not filed any other petition for collateral relief

attacking this judgment.

. There are no surviving transcripts from 1986 for this case. Ex. 6.
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2. Argument Why Restraint is Unlawful

a. Summary of Argument

In 1985, the crime of Statutory Rape in the First Degree, former
RCW 9A.44.070, was a Class A felony. Because the crime took place
after July 1, 1984, the statutory maximum was “confinement in a state
correctional institution for a term of life imprisonment, or by a fine in an
amount fixed by the court of fifty thousand dollars, or by both such
confinement and fine.” RCW 9A.20.021(1)(a).

In Pierce County Superior Court No. 86-1-00878-2, however, the
judgment lists the wrong maximum penalty — 20 years, instead of life —
making the judgment facially invalid. Moreover, the guilty plea is invalid
because the defendant’s statement made at the time he pled guilty also
reveals that he was incorrectly informed as to the maximum possible
penalty.

Because the judgment is facially invalid, this petition is not time-
barred under RCW 10.73.090. Because the plea was based upon
misinformation about a direct consequence of the plea, the plea was
unconstitutional as it was neither knowing nor voluntary. The plea

therefore violated due process of law under U.S. Const. amend. 14 and



Wash. Const. art. 1, § 3. Under these circumstances, prejudice is
presumed. The judgment should be vacated and Mr. Stockwell is entitled
to withdraw his plea.

b. This Petition is Not Time Barred

This petition is clearly filed more than one year after the judgment
was final. RCW 10.73.090 establishes a time-bar to this petition if “if the
judgment and sentence is valid on its face and was rendered by a court of
competent jurisdiction.”

A judgment and sentence is invalid on its face if it evidences the
invalidity “without further elaboration.” In re Restraint of Goodwin, 146
Wn.2d 861, 866, 50 P.3d 618 (2002). In Goodwin, the Supreme Court
held that the term “facial invalidity” was broader than “constitutional
invalidity,” and that clearly erroneous sentencing errors (such as the
improper use of juvenile convictions to determine an offender score) made
the judgment facially invalid. Moreover, the phrase “on its face” includes
the documents signed as part of a plea agreement. Id. at 866 n.2 (citing In
re Restraint of Stroudmire, 141 Wn.2d 342, 354, 5 P.3d 1240 (2000) & In

re Restraint of Thompson, 141 Wn.2d 712, 719, 10 P.3d 380 (2000).2

2 The Supreme Court has explained that “the relevant question in a

(continued...)



In this case, the maximum penalty listed on the judgment and
sentence is clearly erroneous. While the 20 years listed on the judgment
(and the guilty plea statement) was correct for crimes that took place
before July 1, 1984, RCW 9A.20.020(1) & (4), the maximum was clearly
life for Class A felonies that took place after July 1, 1984. RCW
9A.20.021(4). As noted, the crime in this case allegedly took place
between February to March 1985. Ex. 1. Thus, the maximum was life,
not 20 years.

The face of the judgment itself reveals an error that renders it
invalid without further elaboration. RCW 10.73.090 does not apply.

Additionally, Mr. Stockwell who was still under the supervision of
the Department of Corrections on July 23, 1989, was never informed by
DOC of the restrictions on collateral attack set out in RCW 10.73.090 &
.100. Exhibit 7. RCW 10.73.140 specifically provides:

As soon as practicable after July 23, 1989, the
department of corrections shall attempt to advise the

following persons of the time limit specified in RCW
10.73.090 and 10.73.100: Every person who, on July 23,

2(...continued)
criminal case is whether the judgment and sentence is valid on its face, not whether
related documents, such as plea agreements, are valid on their face. Such documents may
be relevant to the question whether a judgment is valid on its face, but only if they
disclose facial invalidity in the judgment and sentence itself.” In re Restraint of Turay,
150 Wn.2d 71, 82, 74 P.3d 1194 (2003).



1989, is serving a term of incarceration, probation, parole,
or community supervision pursuant to conviction of a
felony.
This language is mandatory, and if a defendant is not given proper
notice, the time limits cannot be applied. Inre Vega, 118 Wn.2d 449, 450-
51,823 P.2d 1111 (1992). Thus, in addition to the fact that the judgment
is facially invalid, RCW 10.73.090 does not apply because of the lack of
compliance with RCW 10.73.140.
c. The Guilty Plea Should Be Withdrawn
Because it Did Contain the Proper
Statutory Maximum
i. The Plea Was Not Voluntary
Under the Due Process Clauses of U.S. Const. amend. 14 and
Wash. Const. art. 1, § 3, a guilty plea is only constitutionally valid if it is
made knowingly, voluntarily and intelligently. Henderson v. Morgan, 426
U.S. 637, 644-45 (1976); State v. Mendoza, 157 Wn.2d 582, 587, 141
P.3d 49 (2006). Whether a plea satisfies this standard depends primarily
on whether the defendant correctly understood its consequences. State v.
Walsh, 143 Wn.2d 1, 8, 17 P.3d 591 (2001); State v. Miller, 110 Wn.2d

528, 531, 756 P.2d 122 (1988); CrR 4.2(d). A defendant must understand

“al]” the “direct” consequences of the plea. State v. Ross, 129 Wn.2d 279,



284,916 P.2d 405 (1996). A sentencing consequence is direct when “the
result represents a definite, immediate and largely automatic effect on the
range of the defendant’s punishment.” Id. at 284, quoting State v. Barton,
93 Wn.2d 301, 305, 609 P.2d 1353 (1980).

The maximum possible sentence is a “direct” consequence of a
guilty plea. State v. Vensel, 88 Wn.2d 552, 555, 564 P.2d 326 (1977)
(“We believe it is important at the time a plea of guilty is entered, whether
in justice or superior court, that the record show on its face the plea was
entered voluntarily and intelligently, and affirmatively show the defendant
understands the maximum term which may be imposed.”).

Here, there is no question but that Mr. Stockwell was misinformed
of the legal maximum for the crime of Statutory Rape in the First Degree.
The guilty plea statement clearly shows that he was told that the maximum
was 20 years, not life.

When a defendant is misinformed about a direct consequence of a
guilty plea, he or she does not need to demonstrate that the misinformation
materially affected his decision to plead guilty. In re Restraint of Isadore,
151 Wn.2d 294, 88 P.3d 390 (2004), the Supreme Court held that a

defendant “need not make a special showing of materiality,” in order for



misinformation to render a guilty plea invalid, but instead must only show
that the misinformation concerned “a direct consequence of [the] guilty
plea.” 151 Wn.2d at 296. The Court rejected the State’s arguments about
materiality:

[T]he materiality test requested by the State conflicts with

this court's jurisprudence. This court has repeatedly stated

that a defendant must be informed of all direct

consequences of a guilty plea, and that failure to inform the

defendant of a direct consequence renders the plea invalid.
151 Wn.2d at 301.

In State v. Mendoza, supra, the defendant was misinformed about
the standard range. The true range was actually lower than what was
stated on the plea form. Nevertheless, the Supreme Court of Washington
held that a:

guilty plea may be deemed involuntary when based on

misinformation regarding the direct consequences of the

plea, regardless of whether the actual sentencing range is

lower or higher than anticipated. Absent a showing that the

defendant was correctly informed of all of the direct

consequences of his guilty plea, the defendant may move to
withdraw the plea.

157 Wn.2d at 591.
Again, the Washington Supreme Court rejected the State’s

argument to apply a materiality test:



In determining whether the plea is constitutionally valid, we

decline to engage in a subjective inquiry into the

defendant's risk calculation and the reasons underlying his

or her decision to accept the plea bargain. Accordingly, we

adhere to our precedent establishing that a guilty plea may

be deemed involuntary when based on misinformation

regarding a direct consequence on the plea, regardless of

whether the actual sentencing range is lower or higher than

anticipated.
157 Wn.2d at 590-91.

Here, Mr. Stockwell was misinformed about the maximum penalty
— a direct consequence of the guilty plea. He was not informed of this
mistake prior to sentencing. To the contrary, the mistake was repeated on
the judgment itself. Thus, the plea was constitutionally involuntary, in
violation of the Due Process Clauses of U.S. Const. amend. 14 and Wash.
Const. art. 1, § 3.

ii. Withdrawal of the Plea

A defendant may withdraw his or her guilty plea if it was invalidly

entered or if its enforcement would result in a manifest injustice. Isadore,

supra; CrR 4.2(f). “An involuntary plea produces a manifest injustice.”

Isadore, 151 Wn.2d at 298.

Where a plea agreement is based upon misinformation, the

defendant may choose specific enforcement of the agreement or



withdrawal of the guilty plea. Walsh, 143 Wn.2d at 8-9. The defendant’s

choice of remedy controls, unless there are compelling reasons not to
allow that remedy. Miller, 110 Wn.2d at 535.

Mr. Stockwell chooses withdrawal of his plea. If the State objects,
then the State should be required to make a prima facie showing of any
compelling reason not to allow this remedy. If the State cannot do so, then
this Court should vacate the judgment and remand to Pierce County
Superior Court to allow for withdrawal of the plea. If the State makes a
prima facie showing, then this Court should remand for a hearing on Mr.
Stockwell’s choice of remedy.

C. REQUEST FOR RELIEF

Mr. Stockwell is under restraint as defined by RAP 16.4(b). See In
re Davis, 142 Wn.2d 165, 170 n.2, 12 P.3d 603 (2000) (defendant still
under restraint and could file PRP even if no longer incarcerated or under
state supervision). Mr. Stockwell has no other remedies available to him
other than by filing a Personal Restraint Petition. The restraint is illegal
under the Due Process Clause of U.S. Const. amend. 14 and the Due

Process Clause of Wash. Const. art. 1, § 3. Because Mr. Stockwell was
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clearly informed of the wrong statutory maximum for the crime he was
charged with committing, he has shown actual prejudice.
RAP 16.4(c) provides in part:
The restraint must be unlawful for one or more of

the following reasons . . .

) The conviction was obtained or the sentence
or other order entered in a criminal proceeding or civil
proceeding instituted by the state or local government was
imposed or entered in violation of the Constitution of the
United States or the Constitution or laws of the State of
Washington; or . ..

®)] Other grounds exist for a collateral attack
upon a judgment in a criminal proceeding or civil
proceeding instituted by the state or local government; . . .

(7)  Other grounds exist to challenge the legality
of the restraint of petitioner.

Here, the plea was unconstitutional under U.S. Const. amend. 14
and Wash. Const. art. 1,§ 3, and thus relief under RAP 16.4(c) is justified.
The conviction should be vacated and Mr. Stockwell should be allowed to

withdraw his guilty plea.

11



D. OATH
STATE OF WASHINGTON )

) ss
COUNTY OF KING )

After being first duly sworn, on oath, I depose and say: That I am
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E. PETITIONER’S CERTIFICATION

I, Daniel Stockwell, declare that I have received a copy of the
petition prepared by my attorney and that I consent to the petition being

filed on my behalf.
“" A’ \ AN, )\ \‘
\
> AN AN
TR

AN
O
\J
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Relevant Statutory Provisions and Rules

CrR 4.2 provides in part:

(a) Types. A defendant may plead not guilty, not
guilty by reason of insanity, or guilty. . . .

(d) Voluntariness. The court shall not accept a plea
of guilty, without first determining that it is made
voluntarily, competently and with an understanding of the
nature of the charge and the consequences of the plea. The
court shall not enter a judgment upon a plea of guilty unless
it is satisfied that there is a factual basis for the plea. . . .

(f) Withdrawal of Plea. The court shall allow a
defendant to withdraw the defendant's plea of guilty
whenever it appears that the withdrawal is necessary to
correct a manifest injustice. If the defendant pleads guilty
pursuant to a plea agreement and the court determines
under RCW 9.94A.090 that the agreement is not consistent
with (1) the interests of justice or (2) the prosecuting
standards set forth in RCW 9.94A.430-.460, the court shall
inform the defendant that the guilty plea may be withdrawn
and a plea of not guilty entered. If the motion for
withdrawal is made after judgment, it shall be governed by
CrR78....

RAP 16.4 provides:
(a) Generally. Except as restricted by section (d), the

appellate court will grant appropriate relief to a petitioner if
the petitioner is under a "restraint" as defined in section (b)



and the petitioners restraint is unlawful for one or more of
the reasons defined in section ( c).

(b) Restraint. A petitioner is under a "restraint" if
the petitioner has limited freedom because of a court
decision in a civil or criminal proceeding, the petitioner is
confined, the petitioner is subject to imminent confinement,
or the petitioner is under some other disability resulting
from a judgment or sentence in a criminal case.

( ¢) Unlawful Nature of Restraint. The restraint
must be unlawful for one or more of the following reasons:
(1) The decision in a civil or criminal proceeding was
entered without jurisdiction over the person of the
petitioner or the subject matter; or (2) The conviction was
obtained or the sentence or other order entered in a criminal
proceeding or civil proceeding instituted by the state or
local government was imposed or entered in violation of
the Constitution of the United States or the Constitution or
laws of the State of Washington; or (3) Material facts exist
which have not been previously presented and heard, which
in the interest of justice require vacation of the conviction,
sentence, or other order entered in a criminal proceeding or
civil proceeding instituted by the state or local government;
or (4) There has been a significant change in the law,
whether substantive or procedural, which is material to the
conviction, sentence, or other order entered in a criminal
proceeding or civil proceeding instituted by the state or
local government, and sufficient reasons exist to require
retroactive application of the changed legal standard; or (5)
Other grounds exist for a collateral attack upon a judgment
in a criminal proceeding or civil proceeding instituted by
the state or local government; or (6) The conditions or
manner of the restraint of petitioner are in violation of the
Constitution of the United States or the Constitution or
laws of the State of Washington; or (7) Other grounds exist
to challenge the legality of the restraint of petitioner.
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(d) Restrictions. The appellate court will only grant
relief by a personal restraint petition if other remedies
which may be available to petitioner are inadequate under
the circumstances and if such relief may be granted under
RCW 10.73.090, .100, and .130. No more than one petition
for similar relief on behalf of the same petitioner will be
entertained without good cause shown.

U.S. Const. amend. 14, § 1 provides in part:

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the
laws.

Wash. Const. art. 1, § 3 provides:

No person shall be deprived of life, liberty, or
property, without due process of law.

RCW 9A.20.020, “Authorized sentences for crimes committed before July

1, 1984,” provides in part:

(1) Felony. Every person convicted of a classified
felony shall be punished as follows:

(a) For a class A felony, by imprisonment in a state
correctional institution for a maximum term fixed by the
court of not less than twenty years, or by a fine in an
amount fixed by the court of not more than fifty thousand
dollars, or by both such imprisonment and fine; . . .

(4) This section applies to only those crimes
committed prior to July 1, 1984.

i1



Former RCW 9A.20.021 (1985), “Maximum sentences for crimes
committed July 1, 1984, and after,” provided in part:

(1) Felony. No person convicted of a classified
felony shall be punished by confinement or fine exceeding
the following:

(a) For a class A felony, by confinement in a state
correctional institution for a term of life imprisonment, or
by a fine in an amount fixed by the court of fifty thousand
dollars, or by both such confinement and fine; . . .

(4) This section applies to only those crimes
committed on or after July 1, 1984.

Former RCW 9A.44.070 (1985) provided:

Statutory rape in the first degree. (1) A person
over thirteen years of age is guilty of statutory rape in the
first degree when the person engages in sexual intercourse
with another person who is less than eleven years old.

(2) Statutory rape in the first degree is a class A
felony. . .

RCW 10.73.090 provides:

(1) No petition or motion for collateral attack on a
judgment and sentence in a criminal case may be filed more
than one year after the judgment becomes final if the
judgment and sentence is valid on its face and was rendered
by a court of competent jurisdiction.

(2) For the purposes of this section, "collateral
attack" means any form of postconviction relief other than a
direct appeal. "Collateral attack" includes, but is not limited
to, a personal restraint petition, a habeas corpus petition, a

iv



motion to vacate judgment, a motion to withdraw guilty
plea, a motion for a new trial, and a motion to arrest
judgment.

(3) For the purposes of this section, a judgment
becomes final on the last of the following dates:

(a) The date it is filed with the clerk of the trial
court;

(b) The date that an appellate court issues its
mandate disposing of a timely direct appeal from the
conviction; or

( ¢ ) The date that the United States Supreme Court
denies a timely petition for certiorari to review a decision
affirming the conviction on direct appeal. The filing of a
motion to reconsider denial of certiorari does not prevent a
judgment from becoming final.

RCW 10.73.140 provides:

As soon as practicable after July 23, 1989, the
department of corrections shall attempt to advise the
following persons of the time limit specified in RCW
10.73.090 and 10.73.100: Every person who, on July 23,
1989, is serving a term of incarceration, probation, parole,
or community supervision pursuant to conviction of a
felony.
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IN THE SUPERIOR COURT OF THE STATE é?mﬂ\/y&NGTom

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, .
8¢ 1 00878 2
Plaintiff, NO.

vs. INFORMATION

DANIEL J. STOCKWELL,

Defendant.

I, WILLIAM H. GRIFFIES, Prosecuting Attorney for Pierce County,
in the name and by the authority of the State of Washington, do accuse
DANIEL J. STOCKWELL of the crime of STATUTORY RAPE IN THE FIRST
DEGREE, committed as follows:

That DANIEL J. STOCKWELL, in Pierce County, Washington, during
the period between February 1, 1985 and March 31, 1985, did unlawfully
and feloniously being over the age of 13 years, engage in sexual

intercourse with Christina Sawyer, who was less than 11 years old,
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contrary to RCW 9A.44.070, and against the peace and dignity of the

State of wWashington.

DATED this 28th day of April, 1986.

WILLIAM H. GRIFFIES

Filed Direct

City Case
WA02703 PROSECUTING ATTORNEY IN AND FOR

SAID COUNTY AND STATE.

mtc By A?M@¢ZKMZZ49//
BARBARA COREY-BOULET
! Deputy Prosecuting Attorney

INFORMATION - 2

Office of Prosecuting Attorney
946 County-City Building
Tacoma,Washington 98402
Telephone: §91-7400
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. IN THE IOR COURT OF THE STATE OF INGTON :

FOR PIERCE COUNTY IN F258:D15G oo
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STATE OF WASHINGTON, 8y
Plaintiff, eruy
vs. NO.  86-1-00878-2
DANTEL J STOCKWELL , STATEMENT OF DEFENDANT ON PLEA
OF GUILTY (Felony)
Defendant.

1. My true name is 'pﬂl M/’? // (7:m-e < ff—"’@/é we///

2. Myageisw.é 7“;(7—;/
3. Iwent through the _Lég’m—;ie in school.

4. ] have been informed and fully understand that I have the right to representation by a lawyer and that if |
cannot afford to pay for a lawyer, one will be provided at no expense to me. My lawyer’s name is:

MICHAEL R JOHNSON

S. I have been informed and fully understand that I am charged with the crime(s) of

STATUTORY RAPE IN THE FIRST DEGREE

’

The elements of the crime(s)are: ___In_Pierce County, Washington, between February 1, 1985 and

_intercourse with Christina Sawyer, who was less than 11 years old.

The maximum sentence(s) is (are): twenty (20) years

years and $ 50,000

fine(s).

2-2466-1
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» - In additton, I understand that | r.:ve to pay restitution for crime(s) to 1 enter a guilty plea and for any

other uncharged crime(s) for which I have agreed to pay restitution. The standard sentence range for the crime(s) .

isjare at least ___36 months and no more than 48 months

based upon my criminal history which I understand the Prosecutor presently knows to be:

1985 Ind Lib adult

[ | Criminal history attached as Appendix and incorporated by reference.

I have been given a copy of the information.

[ ] And I further understand that as a First Time Offender, the court may decide not to impose the standard
sentence range, and then the court may sentence me up to 90 days of total confinement and two years of commun-

ity supervision. (If First Offender provision is not applicable, this statement shall be stricken and initialed by the

defendant and the judge).
6. I have been informed and fully understand that:

(a) I have the right to a speedy and public trial by an impartial jury in the county where the crime is alleged

to have been committed.

2-2466-2
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(b) I have the right to remain sil ifore and during trial, and I need not‘/ against myself.

(c) I have the right to hear and question any witness who testifies against me.

(d) I have the right at trial to have witnesses testify for me. These witnesses can be made to appear at no ex-

pense to me.

(e) I am presumed innocent until the charge(s) is (are) proven beyond a reasonable doubt, or I enter a plea
of guilty.
(f) I have the right to appeal a determination of guilt after a trial.

(g) If I plead guilty, I give up the rights in statements (a) through (f) of this paragraph 6.

7. 1 plead O Hq j:/ 7;1 to the crime(s) of
STATUTORY RAPE IN THE FIRST DEGREE

, as charged in the

information.
8. IMAKE THIS PLEA FREELY AND VOLUNTARILY.
9. No one has threatened harm of any kind to me or to any other person to cause me to make this plea.
10. No person has made promises of any kind to cause me to enter this plea except as set forth in this statement.

11. ] have been informed and fully understand that the Prosecuting Attorney will make the following recommen-

dations to the court: _exceptional sentence within SSOSA quidelines, provided Comte

' i i dant is still treatable; $365.00 fine;

_restitution, if any: reasonable costs; $70.0Q0 CVPA

™
wd
v
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o
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- 12. I have been informed and /.xderstand that the standard sentenc.ge is based on the crime charged

and my criminal history. Criminal history includes prior convictions, whether in this state, in federal court, or else- -

where. Criminal history also includes convictions of guilty pleas at juvenile court that are felonies and which were
committed when I was fifteen years of age or older. Juvenile convictions count only if I was less than twenty-three
years of age at the time I committed the present offense. I fully understand that if criminal history in addition to
that listed in paragraph 5 is discovered, both the standard sentence range and the Prosecuting Attorney’s recom-
mendation may increase. Even 5o, I fully understand that my plea of guilty to this charge is binding upon me if

accepted by the court, and I cannot change my mind if additional criminal history is discovered and the standard

sentence range and the Prosecuting Attorney’s recommendation increases:

13. I have been informed and fully understand that the court does not have to follow anyone'’s recommendation
as to sentence. I have been fully informed and fully understand that the court must impose a sentence within the
standard sentence range unless the court finds substantial and compelling reasons not to do so. If the court goes
outside the standard sentence range, either I or the state can appeal that sentence. If the sentence is within the
standard sentence range, no one can appeal the sentence. I also understand that the court must sentence to a

mandatory minimum term, if any, as provided in paragraph 14 and that the court may not vary or modify that

mandatory minimum term for any reason.

2-24664
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, - 14. I have been further advised e crime(s) of ‘

idis

with which [ am charged carries with it a term of total confinement of not less than years.

I have been advised that the law requires that a term of total confinement be imposed and does not permit any

modification of this mandatory minimum term. (If not applicable, any or all of this paragraph shall be stricken and

initialed by the defendant and the judge).

15. I have been advised that the sentences imposed in Counts

4 [ /

will run consecutively/concurrently unl%%z é?r[t finds substantial and compelling reasons to run the sentences

concurrently [consecutiviey.

16. I understand that if I am on probation, parole, or community supervision, a plea of guilty to the present

charge(s) will be sufficient grounds for a Judge to revoke my probation or community supervision or for the

Parole Board to revoke my parole.

17. I understand that if I am not a citizen of the United States, a plea of guilty to an offense punishable as a crime

4
under state law is grounds for deportation, gyclu rom admission to the United States, or denial of naturaliza-

tion pursuant to the laws of the United States.

18. The court has asked me to state briefly in my own words what | did that ’ ultgd inimy being rged with
|

V)

the crime(s) in the information. This is my statement: A0S na AV.VIaIVV.
CAtT . O LAD b-\\_(\‘\,\:_ mAtu & \__'
> vl . . Q { ) l
ND_N A A XA -.JA-'....\_A_A)_". LA V) RA _..' X '_'..A
) { ‘
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-
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" 19:Thaveread or have hadread 1o m!nd  fully understand all of the numberec‘i sections above (I through 19) and have

received a copy of this “Statement of Defendant on Plea of Guilty” form. [ have no further questions to ask of the

court.

Pk Cepe

Deputy Prosecuting Attorhey
BARBARA I, COREY-BOULET MICHAEL R JOrNSON

Defendant f Attorney

The foregoing statement was read by or to the defendant and signed by the defendant in the presences of his or her
attorney, and the undersigned Judge, in open court. The cour! finds the defendant’s plea of guilty to be knowingly,
intelligently and voluntarily made, that the court has informed the defendant of the nature of the charge and the
consequences of the plea, that there is a factual basis for the plea, and that the defendant is guilty as charged.

Further, the court finds that acceptance of this plea is consistent with prosecuting standards and the interests of

Justice.

Dated this M day of

/ v

=2
-
~
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON Uﬁfﬂl 72.'”3{ 2 06

FOR THE COUNTY OF PIERCE
THE STATE OF WASHINGTON Q
o
Plamtlff\g o,“
vs. < s).\(\* “  NO. _86-1-00878-2
DANIEL J. STOCKWELL W
Defendgn JUDGMENT AND SENTENCE
N
SID NO. __WA10438137 Ry

o

white; male; 7/27/51
This court having conducted a sentencing hearing pursuant to RCW 9.94A4.110 on W‘- o?é/,

/4% . upon defendant’s conviction(s) of the crime(s) set
forth below, and the court having heard from the parties and considered the presentence reports and the records
and files herein, and otherwise being fully advised, now makes the following findings:

1. PARTIES PRESENT: Present at the sentencing hearing were the defendant, the defendant’s attorney,

MICHAEL, R JOUMNSON |, Deputy Prosecuting Attorney _____BARBARA T, COREY-BOTET ,

and

2. CURRENT OFFENSE(S): The defendant has been convicted of the following current offense(s) upon a plea

of guilty/onpistissobacsbirdistakaniliednotinonte!, on the _29th dayof _ JULY 19 86 .

Count L Orime: _ STAIUIORY RAPE TN IHE LRSI DBGREE, 1= -
RCW: 9. 44.070 - Grime: cOde - -
Date of Crime: _.mw&mmcb £37-"Togg <.~ T1IE
Incident Number: __86=097272 S TV Tz

Special Finding:

Count Crime:
RCW:
Date of Crime:

Incident Number:

Special Finding:

Count Crime:
RCW:
Date of Crime:
Incident Number:

Special Finding:

[ | Additional current offenses attached as Appendix A.

This court has jurisdiction of the defendant and the subject matter. It is ADJ UDGED that the defendam is gullty gb
of the current offenses set forth above. oM

2-2465-1 -1- -
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The following group(s) of current offenses encompassed the same criminal conduct and should be counted as one

crime in determining the offender score (RCW 9.94A.400 (1)):

The following counts in the information are hereby dismissed.:

3. CRIMINAL HISTORY: This Court finds that the defendant has the following criminal history used in calcu-
lating the offender score pursuant to RCW 9.94A4.360:

3.

Sentencing Date Crime Adult[Juvenile Crime Date Crime Type
1. 9/6/85 Ind Lih adult 2/21/85
2.
4.

[ | The defendant’s criminal history is attached in Appendix B and incorporated by reference into this Judgment
and Sentence.

4. SENTENCE DATA:

OFFENDER SERIOUSNESS . MAXIMUM
SCORE LEVEL RANGE TERM
Count I 1 X 36 -~ 48 months 20 years
Count
Count

[ ] Presumptive data score sheet(s) is attached as Appendix C and is incorporated by reference into this judg-
ment.

5. SENTENCE ALTERNATIVE FINDINGS:
[ ] A. FIRST TIME OFFENSE: The defendant qualifies as a first-time offender pursuant to RCW 9.94A.

120 (5). The first-time offender waiver isfis not used in this sentence.

[X] B. EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify a sentence

above/below the standard range for count(s) . Findings of Fact and Conclusions of
Law pursuant to RCW 9.94A.120 (3) and Stipulations as to real and material facts, if any, are attached as

Appendix D.

[ ] C SPECIAL SEXUAL OFFENDER SENTENCING ALTERNATIVE: The defendant has been convic-
ted of a felony sexual offense as specified in RCW 9.94A4.120 (7) (a) and is eligible for use of the special

sexual offender sentencing alternative. The defendant and the community will/will not benefit from use of .
]

the alternative, ot

e
[ | D. SEXUAL OFFENDER TREATMENT PROGRAM: The defendant has been convicted of a felony
sexual offense, does not qualify for the special sexual offender sentencing alternative, and is to be sentenced 4
to a term of confinement of more than one year but less than six years. The defendant shall{shall not be ‘;,

ordered committed for evaluation for treatment pursuant to RCW 9.944.120 (7) (b). 3
b
vl
2-2465-2 2.
na
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6. [XX/ MONETARY PAYMENTS JUDGMENT AND SENTENCE:

11353172 e 208

[{X] E. RESTITUTION: Based on information concerning restitution attached in Appendix E, the defen-

dant is responsible for payment of restitution:

| ] For offenses adjudicated herein pursuant to RCW 9.94A.140 (1),

[ | For offenses which were not prosecuted and for which the defendant agreed to make restitution in

a plea agreement, which is attached to Appendix E.

[x] To be set by later order of court.

The defendant is ADJUDGED to be re-

sponsible for making monetary payments as stated below, within ten years, under the supervision of the Depart-
ment of Corrections. The defendant is ORDERED to make the following monetary payments:

[ TA
xx B.
/]c

&9 b.

o4 E

[/ IF

[ ]G

COSTS: Court costs in the amount of 3
VICTIM ASSESSMENT: Penalty assessment pursuant to RCW 7.68.035: $ 5889 70.00
RESTITUTION: Restitution payments to: (subject to modification based on failure
of co-defendants to pay):
$
3
h)
$
[ ] Restitution information attached in Appendix E - - total amount ordered: 3
OO
RECOUPMENT: Recoupment for defense attorney’s feesof o D./A.C. $ _HSO” "
- 00
FINE: A monetary fine in the amount of 3 L
DRUG ENFORCEMENT FUND. Reimbursement in the amount of 5 5 -
OTHER : Other costs in the amount of b
for [<Yo)
T 8 ﬁS__

The above payments shall be made to the Pierce County Superior Court Clerk, 110 County-City Building, Tacoma,
Washington 98402, and the Clerk of the Court shaII credit monetary payments to the above obligations in the
above listed order according to the rules o f the ;;gerk and according to the following terms:

(CBe

[ X Terms to be set by defendant’s Community Correction Officer.

Provided that no forfeiture proceedings are pending at the date of this order, bail or bond is exonerated.

2-2465-3
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(SUSPENDED SENTENCE - SPECIAL SEXUAL OFFENDER SENTENCING ALTERNATIVE)

7. DETERMINATE JUDGMENT AND SENTENCE: The court having found that the defendant is eligible for
the Special Sexual Offender Sentencing Alternative (RCW 9.94A.120 (7) (a)) and that the community and the
defendant will benefit from its use, and further having determined that no legal cause exists to show why a further
judgment should not be pronounced, it is therefore ORDERED, ADJUDGED and DECREED that the defendant

serve the determinate sentence and abide by the conditions set forth below.

SENTENCE: The defendant is sentenced to a term of total confinementof ____________ days/mohths on Count

L days/months on Count II, ______________ days/months on Count IIl. The terms of this sentence

are concurrent. The execution of this sentence is SUSPENDED and the following conditions are imposed.

[ | A, CONFINEMENT: __________ days/months of total confinement in the Pierce County Jail, with credit
for time served prior to this date, to commence

[ | B. ALTERNATE CONVERSION:

[] a —  days/months of total confinement are hereby converted to _______ days/months
of partial confinement to be served subject to the rules and regulations of the Pierce County Jail.
[ 1b. _____ days of total confinement are hereby converted to _______ hours of community

service to be completed as follows:

[ ] ¢. The defendant is eligible for an alternative sentence to total confinement pursuant to RCW 9.94A

.380 but alternatives were not utilized because:

{ )(/ C. TREATMENT: _ﬂ_ daye/months of inpesiuBs/outpatient sex qffender treatment as follows:
breeLonen? will Lome sp A, all

U -
/ )‘] D. COMMUNITY SUPERVISION: __/ 2. _ months in community supervision by the Department of

Corrections, to commence w%_ , the defendant shall report by . ___to the
Community Corrections Office. The defendant shall comply with all rules, regulations and requirements
of the Community Corrections Officer.

{ ] E. OTHER CONDITIONS:

[ ] Additional conditions of sentence are attached as Appendix E.
Violations of the conditions or requirements of this sentence are punishable by up to 60 days of confinement for
each violation (RCW 9.944.200 (2)) or by revocation of the suspension and execution of the sentence (RCW 9.94

A.120(7)(a) (vi)).

The following appendices are attached to this Judgment and Sentence and are incorporated by this reference:
[ ] Appendix A, Current Offenses
| ] Appendix B, Current History
[ ] Appendix C, Sentence Scoring Worksheet(s)

[ ] Appendix D, Exceptional Sentence
[ ] Appendix E, Restitution

DONE IN OPEN COURT this 2. dav of e 19 €

R
\ %*5 ?'\&\. o e
o o - ~ JUDGE

Presented by: Approved as to form

‘Attortléy for the Defendant

Deputy Prosecuting &%@M

Z.2465-5 -4-



N . ¢ user172 ee 260

FINGERPRINTS

DANTEL, J STOCKWELL

Fingerprint(s) of:
BRIAN SONNTAG

Attested by: Sonnthg i » . ]
X :]Uu ot . CHARBUNNESRK COUNTY Ll f 2@]76
By: Wboﬂﬂﬁ‘/ DiCIAL ASSISTANT Date: SEP 26 1986
~ DEPUTY CLERK
CERTIFICATE OFFENDER IDENTIFICATION
I, , State I.D. Number ____WA10438132
Clerk of this court, certify that the above is a true
copy of the Judgment and Sentence in this action Date of Birth 7/27/51
on record in my office.
Sex male 8
Dated: n
g
Race white ﬂg
Clerk @
v
By: . 3'1'
Deputy Clerk c\)‘\
-
7-2465-9 -5- v
0%
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DEPARTMENT OF CORRECTIONS
DIVISION OF COMMUNITY SERVICES 2 0CT 301982
REPORT TO: The Honorable Robert H. Peterson DATE: 10/20/89
NAME: STOCKWELL, DANIEL J. - NumMBer: DOC #912170
Pierce Co. #86-1-00878-2 (B)
CRMME: Statutory Rape in the First Degree SENTENCE: 12 Months Comm. Supv.
10 Years LFO
DATE OF SENTENCE ORXPAROLE: 09/26/86 TERMINATION DATE: 09/26/87 Comm.Supv.
'09/26/96 LFO
. PRESENT LOCATION: 7410 South Park STATUS: Level 6

Tacoma, Washington 98408

W
TYPE OF REPORT: REQUEST FOR DISCHARGE '

The above named Offender has satislactorily completed the sentence requirements in the category(s) marked below:

X_| community Supervision for 12 ‘Months
N/A hours community service n FiIL
‘ : COIINTY C1 ERK'S OFFICE
X_J Payment of:
-0- : ‘
$ 612.50 Court costs PIERCE COUNTY WASHINGFON
2 Restitution oy TED “W
$365.00 Eine | ( DEPUTY
$250.00 Attor'ncy’a fees
$ 70.00 Crime Victim's Compensation
-0-

Drug Pund Assessment
Supervision Fees

-0-

Other:

X Comments: Please be advised that Mr. Stockwell has now fulfilled all conditions
imposed by the Court. A Discharge is recommended at this time. %

B '&‘
%L_» o
wel

Agproved By: Stuart K. Farsythe, Supervisor el

Community Corrections Officer Orig & 2: Court o
6422 Montclair Road S.W. cc: PA W
Tacoma, WA 98499 Agency File i
(206) 964-9387 Present to Court
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STATE OF WASHINGTON,
- Plaintiff NO. Ppierce Co. #86-1-00878-2 (B)

vs. . f CERTIFICATE AND ORDER
' OF DISCHARGE
DANIEL J. STOCKMWELL

Defendant. DOC #912170

This matter having come on regularly before the above entitled court pursuant to RCW 9.94A.220, the court
having been notified by the Secretary of the Department of Corrections or his designee that the above named
defendant has completed the requirements of his/her sentence, and there appearing to be no reason why the
defendant should not be discharged, and the court having revieved the records and file herein, and being fully
advised in the premises, Now, Therefore,

IT IS HEREBY CERTIFIED that the defendant has completed the requirements of the sentence imposed.

IT IS HEREBY ORDERED that the defendant be DISCHARGED from the confinement and supervision
of the Secretary of the Department of Corrections,

IT IS FURTHER ORDERED that the defendant's civil rights lost by operation of law upon conviction be

HEREBY RESTORED.
DONE IN OPEN COURT this — =2 das

ILED
1ERK'S QFFICE
Presented by: IN COUNTY C

Latitbe M aw QCT 2 71988

Deputy Prosecuting Attorney ”fmﬁwgﬁw
CERTIFICATE AND ORDER Y Pl EPUTY
OF DISCHARGE /

WRL :smg

10/20/89

\%

DOC 9-28 (6/8%) OX A-218

i
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

DIVISION TWO
)
IN RE PERSONAL RESTRAINT OF: ; NO.
DANIEL J. STOCKWELL, ) CERTIFICATION OF NEIL M. FOX
)
Petitioner. )
)
)
)
)

I, Neil M. Fox, certify and declare as follows:

1. I am an attorney licensed to practice law in the State of Washington. I
represent Mr. Stockwell, the petitioner.

2. In the Summer of 2007, I attempted to locate transcripts for the guilty plea and
sentencing hearings (7/29/86 & 9/26/86) from Pierce County Superior Court No. 86-1-00878-
2. On August 6, 2007, I received a phone call from Amy Roetto, Managing Court Reporter at
Pierce County Superior Court. Ms. Roetto informed me that none of the court reporters’ notes
from the two hearings were still in existence and had been destr

I certify under penalty of perjury under the laws of thc’. t/aZ; Washington that the
foregoing is true and correct. : .

[ 2/ I Seerblc wil /.::fi"

DATE AND PLACE NETAL}F@X

CERTIFICATION OF NEIL M. FOX - Page 1
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

DIVISION TWO
)
IN RE PERSONAL RESTRAINT OF: g NO.
DANIEL J. STOCKWELL, ) CERTIFICATION OF DANIEL

) J. STOCKWELL

Petitioner. )
)
)
)
)

I, Daniel J. Stockwell, certify and declare as follows:

1. I am the petitioner in this Personal Restraint Petition.

2. With regard to Pierce County Superior Court No. 86-1-00878-2, I was never
given notification by the Department of Corrections of the requirements of RCW 10.73.090 &

.100 regarding limitations on collateral attack petitions.

I certify under penalty of perjury under the laws of the State qf Washingfen that the
foregoing is trpe and correct. '

CERTIFICATION OF DANIEL J. STOCKWELL - Page 1
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION TWO

IN RE THE PERSONAL RESTRAINT OF
© J coano. 3 7230’%)1
DAN STOCKWELL, )
Petiti J
ctitioner.
§ CERTIFICATE OF SERVICE
)
)

I, Breanna Caldwell, certify and declare, that on the 21st day of Decemberr 2007, I
deposited copies of this Personal Restraint Petition, with proper postage attached, addressed
to:

Gerald Horne

Pierce County Prosecuting Attorney’s Office

930 Tacoma Ave. South, Room 946
Tacoma WA 98402-2171

I certify or declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

12/21/07 CorunFamio—
DATE AND PLACE

CERTIFICATE OF SERVICE - Page 1 S COHEN & IARIA
s “ National Building, Suite 302

1008 Western Avenue
Seattle, Washington 98104
206-624-9694
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RECEIVED AND FILED
IN OPEN COURT

JUN'1 82004

DAVID W. PETERSON
KITSAP COUNTY CLERK

IN THE KiTsaP COUNTY SUPERIOR COURT

STATE OF W ASHINGTON,
Plaintiff,
V.
DANNMI STOCKWELL,
Age: 52; DOB: 07/27/1951,
Defendant.

)

) No. 03-1-01319-4

)

) JUDGMENT AND SENTENCE

A sentencing hearing was held in which the Defendant, the Defendant’s attorney, and the Deputy
Prosecuting Attorney were present. The Court now makes the following findings, judgment and sentence.
The Defendant was found guilty, by O plea [ jury verdict O bench trial Q trial upon stipulated

facts, of the following—

21 CURRENT OFFENSE(S) RCW Date(s) of Crime Special
Asterisk (*) denotes samie criminal conduct (RCW 9.94A.525). from to Allegations*
I | Child Molestation in the First Degree 9A.44.083 | 03/01/2002 | 04/01/2003 DV
II | Attempted Child Molestation in the First 9A.44.083, |03/01/2002 | 04/01/2003 DV
Degree 9A.28.020 |
22 CRIMINAL HISTORY (RCW 9.94A.525) Date of Dateof | o tencing Court | I
Asterisk (*) denotes prior convictions that were same criminal conduct. Crime Sentence (X)
Indecent Liberties 02/21/1985 | 09/06/1985 | Pierce Co. Cause
No. 85-1-00611-1
Statutory Rape in the First Degree 02/01/1985 - | 09/26/1986 | Pierce Co. Cause
03/31/1985 No. 86-1-00878-2

i

JUDGMENT AND SENTENCE; Page 1
[Form revised December 15, 2002]

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949




,3 SENTENCING DATA

Count| Offender | Serious- Standard \Days Mo. |Special Allegations Total Standard | Maximum

| Score |ness Level Range x) | Type* Mo. | Range (Mo.) Term
K x| 4w | - | X - | 149108 o life | life
mo| 9 < | 14910198 | - | X ) ~ | 149198 o life | life

O Defendant committed 2 current offense while on community placement (adds one point to score). RCW 9.94A.525.
*SPECIAL ALLEGATION Ky (RCWs)- F=Firearm, DW=Deadly Weapon (9.94A.602,510); DV=Domestic Violence
(10.99.020); S§Z=School Zone (69.50.435); SM=Sexual Motivation (9.94A.835); VH=Vehicular Homicide Prior DUI
(46.61.5055); CF=drug crime at Corrections Facili (9.94A.510); JP=Juvenile Present at manufacture (9.94A.605).

CONFINEMENT/STATUS

U CHEMICAL DEPENDENCY-The Court finds the Defendant has a chemical dependency that contributed
to the offense(s). RCW 9.94A.030(9)- .

O 2+EXCEPTIONAL SENTENCE-Substantial and compelling reasons exist justifying a sentence Q above
the standard range U below the standard range, and/or O warranting exceptional conditions of
supervision for count(s) _ The Prosecutor 1 did QO did not recommend a similar sentence. (]
The exceptional sentence was stipulated by the Prosecutor and the Defendant. Findings of Fact and
Conclusions of Law entered in support of the exceptional sentence are incorporated by reference.

B +s—PERSISTENT OFFENDER-The Defendant is a Persistent Offender as defined by RCW
9.94A.030(32) and 9.94A.570 and is sentenced to life without the possibility of early release.

Sentences over 12 months will be served witli the Department of Corrections.
s . P
COURT’S SENTENCE' Sentences 12 months or less will be served in the Kitsap County Jail, unless otherwise indicated.

i, uniess Olf€ o

CONFINEMENT UNDER RCW 9.94A.712- The Defendant is sentenced to the following term of
confinement in the custody of the DOC:
CouNT_I__ Minimum Term: — Menthe L \FE ,
Maximum Term: O 10 years from today’s date [X] for the remainder of Defendant’s life
Count_I1__Minimum Term: ———Months L\FE
Maximum Term: QO 10 years from today’s date X1 for the remainder of Defgndant’s life
The Indeterminate Sentencing Review Board may increase the minimum term of confinement.

Ir MULTIPLE CounTs-Total confinement ordered: \-\FE B-Days-al-Menths Max. Term: LAEE
COUNTS TO BE ServED-B-Concurrent QO Consecutive O Counts served consecutive; the remainder
served concurrent. 0 VUCSA enhancements served O consecutive O concurrent; the remainder consecutive.

O CONCURRENT TO OTHER cAUSES-This sentence shall run concurrent to sentence(s) ordered in cause

number(s) .
CREDIT FOR TIME SERVED. RCW 9.94A.505. Defendant shall receive credit for time served prior to
sentencing solely for this cause number as computed by the jail unless specifically set forth— days.

43-NO CONTACT ORDER-Defendant shall abide by the terms of any no contact order issued as part of
this Judgment and Sentence.

SUPERVISION

46-COMMUNITY CUSTODY. RCW 9.94A.505, .545 and WAC 437-20-010. Defendant shall be
supervised for the longest time period checked in the table below. Defendant shall report to DOC in
person no later than 72 hours after release from custody and shall comply with all conditions stated in

this Judgment and Sentence, including those checked in the SUPERVISION SCHEDULE, and other

conditions imposed by the courtor DOC during community custody. — oc
— 'Y

TS RROVISIOR WIL- o BT ARPLILY W T Eve

A\ A s RTVewsT
Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisims
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 2
[Form revised December 15, 2002]




\DOO\IO\U’IJ)UJNF—

L»JUJNNN[\)NN
HO@m_\]O\mAUMJBBgG?O;:E‘\;E:S:E

N
¥
N

Community Custody Is Ordered for Counts Sentenced under RCW 9.94A.712, from time of
release from total confinement until the expiration of the maximum sentence:

B CouNT(S) { Q 10 years from today’s date @& for the remainder of the Defendant’s life

& COUuNT(S) YT O 10 years from today’s date [ for the remainder of the Defendant's life

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 3
[Form revised December 15, 2002]
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15
16
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20
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22
23
24
25
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SUPERVISION SCHEDUL

E: The Defendant Shall-

STANDARD
+Obey all laws and obey instructions, affirmative
conditions, and rules of the court, DOC and CCO.
sReport to and be available for contact with assigned
CCO as directed.
+Obey all no-contact orders including any in this
judgment.
+Remain within prescribed geographical boundaries
and notify the court or CCO in advance of any
change in address or employment.
+Notify CCO within 48 hours of any new arrests or
criminal convictions.

«Pay DOC monthly supervision assessment.
«Comply with crime-related prohibitions.

X SERIOUS VIOLENT / VIOLENT OFFENSE, SEX
OFFENSE, AND /OR CRIME AGAINST A PERSON
+Work only at DOC-approved education,
employment and/or community service.

~ ePossess or consume DO controlled substances
without legal prescription.
sReside only at DOC-approved Jocation and
arrangement.

«Consume no alcohol, if so directed by the CCO.

SEX-CRIME RELATED
«Commit no sexual offenses and commit no offenses
involving a minor.
+Have no direct or indirect contact with victim(s) or
his or her family, including by telephone, computer,
letter, in person, Of via third party.
+Possess/access no sexually exploitive materials (as
defined by Defendant’s treating therapist or CCO).
+Frequent no adult book stores, arcades, or places
providing sexual entertainment.

«Possess/access NO pornography, sexually explicit
materials, and/or information pertaining o minors
via computer (i.. internet)

O Contact no "900" telephone numbers that offer
sexually explicit material. Provide copies of phone
records to CCO.

QO Have no contact with any children under the age
of 18 without the presence of an adult who is
knowledgeable of this conviction and who has been
approved by Defendant's CCO.

O Do not loiter or frequent places where children
congregate including, but not limited to, shopping
malls, schools, playgrounds, and video arcades.

O Abide by curfew set by CCO.

O Submit to  periodic polygraph and
plethysomograph exams at own expense at request of
CCO or any treatment provider.

O Do not hitchhike or pick up hitchhikers.

.

PSI CONDITIONS-All conditions recommended in the
Pre-Sentence Investigation are incorporated herein as
conditions of community custody, in addition to any
conditions listed in this judgment and sentence, unless

otherwise noted:

0 SSOSA

+Devote time to specific employment or occupation.
«Successfully complete approved outpatient and/or
Inpatient sex offender treatment  program  with
treatment provider noted below for a period of 36
months. Defendant shall not change sex offender
treatment providers or treatment  without  first
notifying the Prosecutor, CCO, and the Court, and
shall not change providers without Court approval
after a hearing if the Prosecutor or CCO object to the
change.

«Treatment Provider—. -

O EVALUATIONS-  Complete an evaluation  for:
O substance abuse (1 anger management O mental
health, and fully comply with all treatment
recommended by CCO and/or treatment provider.

O PROGRAMS/ASSAULT
Q Have no assaultive behavior.

O Successfully complete 2 certified DV perpetrators
program.

O Successfully complete an anger management class.

O Successfully complete 2 victim's awareness
program.

0 ALCOHOL/DRUGS
O Possess or consume no alcohol.
QO Enter no bar or place where alcohol is the chief
item of sale.
O Possess and use 1NO illegal drugs and drug
paraphernalia.
0O Submit to UA and breath tests at own expense at
CCO request.
0O Submit to searches of person, residence or vehicles
at CCO request.
O Have no contact with any persons who use, possess,
manufacture, sell or buy illegal controlled substances
or drugs. '
Q Install ignition interlock device as directed by’
CCO. RCW 46.20.710-.750.

0O OTHER:

JUDGMENT AND SENTENCE; Page 4

[Form revised December 15, 2002]

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisi ons
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360)337-7174; Fax (360) 337-4949
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FINANCIAL OBLIGATIONS

+-LEGAL FINANCIAL OBLIGATIONS-The Court finds that the Defendant has the ability or likely future
ability to pay legal financial obligations. RCW 9.94A.142. The Defendant shall pay by cash, money order,
or certified check to the Kitsap County Superior Court Clerk at 614 Division Street, MS-34, Port Orchard,

WA 98366, as indicated—

$500 Victim Assessment, RCW 7.68,035 [PCV] Sheriff service/sub. fees [SFR/SFS/SFW/SRF]

$
$960 Court-appointed attorney fees [PUB] $ Witness Costs [WFR]
$

O 00 N O A WD

X

X | $110 Filing Fee [FRC] Jury Demand fee [JFR]

X | $100 DNA / Biological Sample Fee, RCW 43.43.7541 $ Court-appointed defense fees/other defense costs
$1,000 Contribution to SIU- X | $100 Contribution—Kitsap County Expert Witness Fund

[Kitsap County Ordinance 139.1991]

$100 Crime Lab fee, RCW 43.43.690(1) w« | $500 Contribution—Kitsap County Special Assault Upil
$3,000 Methamphetamine / amphetamine Cleanup Fine, $100 Contribution—Anti-Profiteering Fund of Kitsap County
RCW 69.50.440 or 69.50.401(a)(1)(ii) Prosecuting Attorney’s Office, RCW 9A.82 .1 10
Emergency Response Costs — DU Vehicular Homicide or $100 DV Assessment, Laws of 2004, ch. 15 § 2
Vehicular Assault, RCW 38.52.430, per separate order. 0 Kitsap Co. YWCA  Q Kitsap Co. Sexual Assault Center

RESTITUTION-To be determined at a future date by separate order(s).

REMAINING LEGAL FINANCIAL OBLIGATIONS AND RESTITUTION-The legal financial obligations and/or
any restitution noted above may not be complete and are subject to future order by the Court.

PAYMENT SCHEDULE - All payments shall commence immediately and be made in accordance with
policies of the clerk and on a schedule as follows: pay ®$100 Q$50 Q25 U per month
commencing 60 days following release from custody, unless otherwise noted: .
12% INTEREST FOR LEGAL FINANCIAL OBLIGATIONS/ADDITIONAL COsTs-Financial obligations in this
judgment shall bear interest from date of the judgment until paid in full at the rate applicable to civil
judgments. An award of costs of appeal may be added to the total legal financial obligations. RCW
10.82.090, RCW 10.73. INTEREST WAIVED FOR TIMELY PAYMENTS-The Superior Court Clerk has the
authority to waive the 12% interest if the Defendant makes timely payments under this payment schedule.
50% PENALTY FOR FAILURE TO PAY LEGAL FINANCIAL OBLIGATIONS— Defendant shall pay the costs of
services to collect unpaid legal financial obligations. Failure to make timely payments will result in
assessment of additional penalties, including an additional 50% penalty if this case is sent to a collections

agency due to non-payment. RCW 36.18.190.

OTHER

Q «2-HIV TESTING-The Defendant shall submit to HIV testing. RCW 70.24.340.

+2~-DNA TESTING-The Defendant shall have a biological sample collected for purposes of DNA
identification analysis and the defendant shall fully cooperate in the testing. The appropriate agency or
DOC shall be responsible for obtaining the sample prior to the defendant’s release from confinement.
RCW 43.43.754. .
If the Defendant is not placed into custody at the time of sentencing, the Defendant shall report

immediately to the Kitsap County Jail to arrange for collection of a biological sample for DNA.

FORFEITURE-Forfeit all seized property referenced in the discovery to the originating law
enforcement agency unless otherwise stated.

+10~COMPLIANCE WITH SENTENCE-Defendant shall perform all affirmative acts necessary for DOC to
monitor compliance with all of the terms of this Judgment and Sentence.

JOINT AGREEMENTS IN THE PLEA AGREEMENT-Are in full force and effect unless otherwise stated in
this judgment and sentence.

EXONERATION-The Court hereby exonerates any bail, bond, and/or personal recognizance conditions.
Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35

Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 5
{Form revised December 15, 2002]
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NOTICES AND SIGNATURES

s —-COLLATERAL ATTACK ON JUDGMENT-Any petition or motion for collateral attack on this judgment
and sentence, including but not limited to any personal restraint petition, state habeas corpus petition,
motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest
judgment, must be filed within one year of the final judgment in this matter, except as provided for in RCW
10.73.100, RCW 10.73.090.

s>~ LENGTH OF SUPERVISION-The court shall retain jurisdiction over the offender, for the purposes of the
offender’s compliance with payment of the legal financial obligations, until the obligation is completely
satisfied, regardless of the statutory maximum for the crime. RCW 9.94A.760 and RCW 9.94A.505(5).
51+-NOTICE OF INCOME-WITHHOLDING ACTION-If the Court has not ordered an immediate notice of
payroll deduction, you are notified that the DOC may issue a notice of a payroll deduction without notice to
you if you are more than 30 days past due in monthly payments in an amount equal to or greater than the
amount payable for one month. RCW 9.94A.7602. Other income-withholding action under RCW
9.94A.760 may be taken without further notice. RCW 9.94A.7606.

s~ ANY VIOLATION OF JUDGMENT AND SENTENCE-Is punishable by up to 60 days of confinement per
violation. RCW 9.94A.634.

56— FIREARMS-You must immediately surrender any concealed pistol license and you may not own,

use, or possess any firearm unless your right to do so is restored by a court of record.
Clerk’s Action Required-The court clerk shall forward a copy of the Defendant’s driver’s license, identicard, or
comparable identification, to the DOL along with the date of conviction or commitment. RCW 9.41.040, 9.41.047.

Cross off if not applicable-

<7-SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200. Because this crime involves a sex
offense or kidnapping offense involving a minor as defined in RCW 9A.44.130, you are required to register with the
sheriff of the county of the state of Washington where you reside. If you are not a resident of Washington but you are a
student in Washington or you are employed in Washington or you carry on a vocation in Washington, you must register
with the sheriff of the county of your school, place of employment, or vocation. You must register immediately upon
being sentenced unless you are in custody, in which case you must register within 24 hours of your release.

If you leave the state following your sentencing or release from custody but later move back to Washington, you
must register within 30 days after moving to this state or within 24 hours after doing so if you are under the jurisdiction
of this state's Department of Corrections. If you leave this state following your sentencing or release from custody but
later while not a resident of Washington you become employed in Washington, carry on a vocation in Washington, or
attend school in Washington, you must register within 30 days after starting school in this state or becoming employed
or carrying out a vocation in this state, or within 24 hours after doing so if you are under the jurisdiction of this state’s
Department of Corrections.

If you change your residence within a county, you must send written notice of your change of residence to the
sheriff within 72 hours of moving. If you change your residence to a new county within this state, you must send
written notice of your change of residence to the sheriff of your new county of residence at least 14 days before
moving, register with that sheriff within 24 hours of moving and you must give written notice of your change of
address to the-sheriff of the county where last registered within 10 days of moving. If you move out of Washington
State, you must also send written notice within 10 days of moving to the county sheriff with whom you last registered
in Washington State.

If you are a resident of Washington and you are admitted to a public or private institution of higher education, you
are required to notify the sheriff of the county of your residence of your intent to attend the institution within 10 days of
enrolling or by the first business day after arriving at the institution, whichever is earlier. If you become employed at a
public or private institution of higher education, you are required to notify the sheriff for the county of your residence
of your employment by the institution within 10 days of accepting employment or by the first business day after
beginning to work at the institution, whichever is earlier. If your enrollment or employment at a public or private
institution of higher education is terminated, you are required to notify the sheriff for the county of your residence of
your termination of enrollment or employment within 10 days of such termination.

Even if you lack a fixed residence, you are required to register. Registration must occur within 24 hours of release
in the county where you are being supervised if you do not have a residence at the time of your release from custody or
within 48 hours excluding weekends and holidays after ceasing to have a fixed residence. If you enter a different
county and stay there for more than 24 hours, you will be required to register in the new county. You must also report

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 6
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weekly in person to the sheriff of the county where you are registered. The weekly report shall be on a day specified by
the county sheriff’s office, and shall occur during normal business hours. The county sheriff’s office may require you to
list the locations where you have stayed during the last seven days. The lack of a fixed residence is a factor that may be
considered in determining an offender’s risk level and shall make the offender subject to disclosure of information to
the public at large pursuant to RCW 4.24.550.

If you move to another state, or if you work, carry on a vocation, or attend school in another state you must
register a new address, fingerprints, and photograph with the new state within 10 days after establishing residence, or
after beginning to work, carry on a vocation, or attend school in the new state. You must also send written notice
within 10 days of moving to the new state or to a foreign country to the county sheriff with whom you last registered in
Washington State.

If you apply for a name change, you must submit a copy of the application to the county sheriff of the county of
your residence and to the state patrol not fewer than five days before the entry of an order granting the name change. If
you receive an order changing your name, you must submit a copy of the order to the county sheriff of the county of
your residence and to the state patrol within five days of the entry of the order. RCW 9A.44.130(7).

58—PERSISTENT OFFENDER—
o 4 il 1la S

[ Q wiegnv)

r ot yCU v G
third conviction in Washipgten-State-af-rmost-serrous-offerse; Tegardiess of whether e

under RCW 0 94A 030 A

“Two Strike” Warning-In addition, if this offense is (1) rape in the first degree, rape of a child in the first degree,
rape in the second degree, rape of a child in the second degree, indecent liberties by forcible compulsion, or child
molestation in the first degree; or (2) any of the following offenses with a finding of sexual motivation: murder in the
first degree, murder in the second degree, homicide by abuse, kidnapping in the first degree, kidnapping in the second
degree, assault in the first degree, assault in the second degree, assault of a child in the first degree, or a burglary in the
first degree; or (3) any attempt to commit any of the crimes listed in RCW 9.94A.030(32), and you have at least one
prior conviction for a crime listed in RCW 9.94A.030(32) in this state, federal court, or elsewhere, this will render you
a “persistent offender.” RCW 9.94A.030(32).

Persistent Offender Sentence-A persistent offender shall be sentenced to a term of total confinement for life
without the possibility of early release, or, when authorized by RCW 10.95.030 for the crime of aggravated murder in
the first degree, sentenced to death, notwithstanding the maximum sentence under any other law. RCW 9.94A.570.

O ss—DEPARTMENT OF LICENSING NOTICE-The court finds that Count is a felony in the
commission of which a motor vehicle was used. Clerk’s Action-The clerk shall forward an Abstract

of Court Record to the DOL, which must revoke the Defendant’s driver’s license. RCW 46.20.285.
ss~-TREATMENT RECORDS-If the Defendant is or becomes subject to court-ordered mental health or
chemical dependency treatment, the Defendant must notify DOC and must share the Defendant’s treatment
information with DOC for the duration of the Defendant’s incarceration and supervision. Laws of 2004, ch.

166 § 11. .
SO ORDERED IN OPEN COURT. M j/
DaTED— SunE V8, 2004 [ ﬂ'—“ﬂ

N

\AMACIATER. _WSBA NO. 2T 8 (X X alrt,  WSBANO. 2745
Deputy Prosecuting Attorney for Defendant

A\ >4 A
DAN NMI KWELL
Defendant —~

If 1 have not previously done so, | hereby agree to waive my
&h be present at any restitution proceedings:
(initials)

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 7
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Translator signature/Print name—
I am a certified interpreter of, or the court has found me other wise qualified to interpret, the

language, which the Defendant understands. I translated this Judgment
and Sentence for the Defendant into that language.

IDENTIFICATION OF DEFENDANT

Race: White Sex: Male DOB: 07/27/1951 Age: 52
D/L:STOCKDJ499M7 D/L State: Washington SID: 10438137 Height: 6-02
Weight: 265 JUVIS: Unknown Eyes: Brown Hair: Brown
DOC: 912170 SSN: 539-54-7458 FBL: [fbi number]

FINGERPRINTS-I attest that I saw the same Defendant who appeared in Court on this document affix his or
her fingerprints and signwcret [‘
Clerk of the Court— /_A_ (g (q —~£ m JDeputy Clerk. DatedJ—UN l R 2004
DEFENDANT’S SIGNATURE— \(E x_\&m oy W

& (\u X \

Left 4 fingers taken simultaneously LeftThumb | Right Thumb| Right 4 fingers taken simultaneously

Prosecutor’s File Number—03-159195-1

ﬁrosecutor Distribution-Original (Court Clerk); 1 copy (Prosecutor), 1 copy (DOC), 1 copy (Defense Atty); 1 copy (Pros Stat Keeper)

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

JUDGMENT AND SENTENCE; Page 8
[Form revised December 15, 2002]
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RECEIVED AND FILED
IN OPEN COURT

JUN 1 8 2004

DAVID W. PETERSON
KITSAP COUNTY CLERK

IN THE KiTsAP COUNTY SUPERIOR COURT

STATE OF WASHINGTON, )
) No. 03-1-01319-4
Plaintiff, )
) NO CONTACT ORDER
v ) (Judgment and Sentence Appendix 4.3)
)
DAN NMI STOCKWELL, )
Age: 52; DOB: 07/27/1951, )
)
Defendant. )

THIS MATTER having come on regularly before the Court to determine the need to issue a No

Contact Order in the above-entitled matter; and the Court having determined to issue a No

Contact Order herein to protect the following—
Persons—ENM (dob 03/03/1997) and MS (dob 12/23/1995)

The Court finds this is a Domestic Violence Offense pursuant to RCW 10.99.020.

Business(es) or Group(s)-n/a
IT 1S ORDERED THAT-

Defendant is RESTRAINED from causing or attempting to cause any physical harm, bodily
injury, assault, including sexual assault, and from molesting, harassing, threatening, or
stalking the victim(s).

Defendant is RESTRAINED from having any contact whatsoever in person or through others,
by telephone, mail, computer, or by any other means, except for service of process of court
documents by a third party or contact by Defendant’s lawyer with the victim.

Defendant is RESTRAINED from entering or knowingly coming within or knowingly
remaining within _500 [X] feet] [Q yards] [Q miles] of the Victim’s [[X] residence]
[ school] [X] place of work] [Q business] [ ].

NO CONTACT ORDER (JUDGMENT AND SENTENCE
APPENDIX 4.3); Page 1 of 3

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949
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WARNINGS TO THE DEFENDANT: Violation of the provisions of this order with actual
notice of its terms is a criminal offense under chapter 26.50 RCW, and will subject a violator to arrest. If
the violation of this order involves travel across a state line or the boundary of a tribal jurisdiction, or
involves conduct within the special maritime and territorial jurisdiction of the United States, which
includes tribal lands, the you may be subject to criminal prosecution in federal court under 18 uU.S.C.
sections 2261, 2261A, or 2262.

Any assault; drive-by shooting, or reckless endangerment that is a violation of this order is a felony. Any
conduct in violation of this order that is reckless and creates a substantial risk of death or serious physical
injury to another person is a class C felony.

Effective immediately, and continuing as long as this order is in effect, you may not possess a firearm or
ammunition. 18 U.S.C. section 922(g)(8). A violation of this federal firearms law carries a maximum
possible penalty of 10 years in prison and a $250,000 fine. An exception exists for law enforcement
officers and military personnel when carrying department/ government-issued firearms. 18 U.S.C. section
925(a)(1). If you are convicted of an offense of domestic violence, you will be forbidden for life from
possessing a firearm or ammunition. 18 U.S.C. section 922(g)(9); RCW 9.41.040.

YOU CAN BE ARRESTED EVEN IF ANY PERSON OR PERSONS
PROTECTED BY THIS ORDER INVITES OR ALLOWS YOU TO
VIOLATE THIS ORDER’S PROHIBITIONS.

You have the sole responsibility to avoid or refrain from violating the order’s provisions. Only the court
can change the order.

Pursuant to 18 U.S.C. section 2265, a court in any of the 50 states, the District of Columbia, Puerto Rico,
any United States territory, and any tribal land within the United States shall accord full faith and credit to -

the order.

This No Contact Order Is Permanent: The Order is in Effect for the Remainder of the
Defendant’s Life

All previous No Contact Orders issued undﬂ;’s\cause number, if any, are hereby rescinded.

DONE IN OPEN COURT this ( E 2 ay of Jype, 200

JUDGE ~ J O
I have read or have had read to me and understand the conten this No Contact Order,
Ty,

and have received a copy.
DANIEL \MES STOCKWSLL

Defendant
PRESENTED BY— APPROVED FOR ENTRY—‘/f
Do M= j%« 0 /(/
NEIL R. WACHTER, WSBA No. 23278 T 2e, , WABANoO. 22c85f
Deputy Prosecuting Attorney , Attorney f()r Defendant

Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

NO CONTACT ORDER (JUDGMENT AND SENTENCE
APPENDIX 4.3); Page 2 of 3
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Clerk’s Action Required: The Court Clerk shall immediately forward a copy of this No Contact Order to

| the Kitsap County Sheriff’s Office.

Law Enforcement Action Required: The Kitsap County Sheriff’s Office shall immediately enter this No
Contact Order in a state computer-based criminal intelligence system. '

LE Police Report No. 200350004956

IDENTIFICATION OF DEFENDANT

Race: White Sex: Male DOB: 07/27/1951 Age: 52
D/L:STOCKDJI499M7 D/L State: Washington SID: 10438137 Height: 6-02
Weight: 265 JUVIS: Unknown Eyes: Brown Hair: Brown

DOC: 912170 SSN: 539-54-7458 FBI: [fbi number]
’ Prosecutor’s File Number-03-159195-1

A Russell D. Hauge, Prosecuting Attorney
Adult Criminal and Administrative Divisions
614 Division Street, MS-35
Port Orchard, WA 98366-4681
(360) 337-7174; Fax (360) 337-4949

NO CONTACT ORDER (JUDGMENT AND SENTENCE
APPENDIX 4.3); Page 3 of 3
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KITSAP COUNTY CLER

IN THE KITSAP COUNTY SUPERIOR COURT

STATE OF WASHINGTON, )
) No. 03-1-01319-4
Plaintiff, )
) FIRST AMENDED INFORMATION
V. )
) (Total Counts Filed - 2)
DAN NMI STOCKWELL, )
Age: 52; DOB: 07/27/1951, )
)
Defendant. )

COMES NOW the Plaintiff, STATE OF WASHINGTON, by and through its attorney, NEIL R.
WACHTER, WSBA No. 23278, Deputy Prosecuting Attorney, and hereby alleges that contrary to
the form, force and effect of the ordinances and/or statutes in such cases made and provided, and

against the peace and dignity of the STATE OF WASHINGTON, the above-named Defendant did

commit the following offense(s)—

COUNT 1
Child Molestation in the First Degree

On or between March 1, 2002 and April 1, 2003, in the County of Kitsap, State of

Washington, the above-named Defendant, being at least thirty-six (36) months older than the
victim, had sexual contact with another person who was less than twelve (12) years old and not

married to the perpetrator, to-wit: ENM, 03/03/1997; contrary to the Revised Code of

Washington 9A.44.083.

(MAXIMUM PENALTY-Life imprisonment and/or a $50,000 fine pursuant to RCW 9A.44.083(2)
and 9A.20.021(1)(a), plus restitution and assessments.)

Russell D. Hauge, Prosecuting Attorney
Special Assault Unit

614 Division Street, MS-35

Port Orchard, WA 98366-4681

(360) 337-7148; Fax (360) 337-7229

CHARGING DOCUMENT; Page 1 of 4
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(If the Defendant has previously been convicted on two separate occasions of a “‘most serious
offense” as defined by RCW 9.94A.030(24), in this state, in federal court, or elsewhere, the
mandatory penalty for this offense is life imprisonment without the possibility of parole pursuant

to RCW 9.94A.030(27)(a) and 9.94A.120(4).)

(If the Defendant has previously been convicted in this state or elsewhere on one separate
occasion of rape in the first or second degree, or rape of a child in the first or second degree, or
child molestation in the first degree, or indecent liberties by forcible compulsion, or any of the
following, provided there is a finding of sexual motivation: murder in the first or second degree,
or homicide by abuse, or kidnapping in the first or second degree, or assault in the first or second
degree, or burglary in the first degree, or an attempt to commit any of the preceding crimes, the
mandatory penalty for this offense is life imprisonment without the possibility of parole pursuant
to RCW 9.94A.030(27)(b) and 9.94A.120(4).)

JIS Code: 9A.44.083 Child Molestation 1

CounT 1
Special Allegation—Domestic Violence

AND FURTHERMORE, the Defendant did commit the above crime against a family or

household member; contrary to Revised Code of Washington 10.99.020.

CouNnT II
Attempted Child Molestation in the First Degree

On or between March 1, 2002 and April 1, 2003, in the County of Kitsap, State of
Washington, .the above-named Defendant, with intent to commit the crime of child molestation in
the first degree, did any act which is a substantial step toward the commission of that crime
(being at least thirty-six (36) months older than the victim, had sexual contact with another person
who was less than twelve (12) years old and not married to the perpetrator, to-wit: MS,
12/23/1995); contrary to the Revised Code of Washington 9A.44.083 and 9A.28.020(1).

(MAXIMUM PENALTY-Life imprisonment and/or a $50,000 fine pursuant to RCW 9A.44.083(2)
and 9A.20.021(1)(a), plus restitution and assessments.) :

(If the Defendant has previously been convicted on two separate occasions of a “most serious
offense” as defined by RCW 9.94A.030(24), in this state, in federal court, or elsewhere, the
mandatory penalty for this offense is life imprisonment without the possibility of parole pursuant

to RCW 9.94A.030(27)(a) and 9.94A.120(4).)

(If the Defendant has previously been convicted in this state or elsewhere on one separate
occasion of rape in the first or second degree, or rape of a child in the first or second degree, or
child molestation in the first degree, or indecent liberties by forcible compulsion, or any of the
following, provided there is a finding of sexual motivation: murder in the first or second degree,
or homicide by abuse, or kidnapping in the first or second degree, or assault in the first or second

Russcll D. Hauge, Prosecuting Attorney
Special Assault Unit

614 Division Street, MS-35

Port Orchard, WA 98366-4681

(360) 337-7148; Fax (360) 337-7229

CHARGING DOCUMENT; Page 2 of 4
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degree, or burglary in the first degree, or an attempt to commit any of the preceding crimes, the
mandatory penalty for this offense is life imprisonment without the possibility of parole pursuant

to RCW 9.94A.030(27)(b) and 9.94A.120(4).)
JIS Code: 9A.44.083 Child Molestation 1

Count 11
Special Allegation-Domestic Violence

AND FURTHERMORE, the Defendant did commit the above crime against a family or

household member; contrary to Revised Code of Washington 10.99.020.

I certify (or declare) under penalty of perjury under the laws of the State of Washington
that T have probable cause to believe that the above-named Defendant committed the above
offense(s), and that the foregoing is true and correct to the best of my knowledge, information and

belief.
DATED: April 5, 2004 ' STATE OF WASHINGTON

PLACE: Port Orchard, WA \\m /\/\&/H\';—“‘

NEIL R. WACHTER, WSBA No. 23278
Deputy Prosecuting Attorney

All suspects associated with this incident are—

Dan nmi Stockwell

Russell D. Hauge, Prosecuting Attorney
Special Assault Unit

614 Division Street, MS-35

Port Orchard, WA 98366-4681

(360) 337-7148; Fax (360) 337-7229

CHARGING DOCUMENT; Page 3 of 4
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTOP{

DIVISION II
STATE OF WASHINGTON, No. 31920-9-11
Respondent,
V.
DAN NMI STOCKWELL, PART PUBLISHED OPINION
Appellant.

Hunt, J. — Dan Stockwell appeals two Persistent Offender Accountability Act (POAA)
life sentences for first degree and attempted first degree child molestation with special
alleg_ations of domestic violence against family members. He argues the trial court erred in
determining that his prior first degree statutory rape conviction was comparable to a first degree
child rape conviction and, thus, a “strike” under the POAA' 1because, under Blakely,” a jﬁry must
decide whefher he is a persist.ent offender. Holding the trial court properly determined that

Stockwell’s prior conviction was legally comparable to a POAA strike offense, we affirm.

' RCW 9.94A.030(32)(b); RCW 9.94A.570.

2 Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004).



31920-9-11

FACTS

A jury found Dan Stockwell guilty of one count of first degree child molestation and one
count of attempted first degree child molestation committed against family or household
members, his step-granddaughters.

The State asked the trial court to sentence Stockwell to life in prison, without the
possibility of parole, under the “two strikes” provision of the POAA, RCW 9.94A.O30(32)(b);
RCW 9.94A.570. The State argued that Stockwell’s 1986 first degree statutory rape conviction
under former RCW 9A.44.070(1) (1985), though not an enumerated ‘“‘strike” offense, is
comparable to the enumerated offense of first degree child rape under RCW 9A.44.073(1).

The trial court ruled that former RCW 9A.44.070(1)’s definition of statutory rape was
broader than RCW 9A.44.073(1)’s definition of child rape Because the latter offense contains an
additional element—that the victim was not married to the perpetrator. The trial court noted that
(1) the 1986 information charged Stockwell with having committed the statutory rape in 1985;
(2) the 1986 statutory rape judgment and sentence, indicated that Stockwell was 35 years old at
the time of his conviction; and (3) the affidavit of probable cause showed that the Viétim was the
eight-year-old daughter of Stockwell’s girlfriend. The trial court found that these documents
were circumstantial evidence that the victim was ﬁot married to Stockwell at the time of the
offense.

The trial court then ruled that Stockwell’s prior 1986 statutory rape conviction was
comparable to first degree child rape under RCW 9..94A.O30(32)(b)(ii) and, therefore, it would
count as a strike under the POAA. Accordingly, the trial court imposed two concurrent life

sentences without the possibility of parole. Stockwell appeals.
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ANALYSIS
1. PERSISTENT OFFENDER STATUS
Stockwell first argues the trial court improperly relied on judicially determined facts to
increase his sentence beyond the standard range in violation of his Sixth Amendment’ right to a
jury trial when it imposed persistent offender life sentences without parole under RCW
9.94A.030(32)(b) and RCW 9.94A.570. He contends that the trial court’s comparability
analysis, counting his prior conviction for first degree statutory rape as a “strike” under the
POAA, violates his right to a jury trial for exceptional sentencing factors set forth in Blakely v.
Washington,.542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). We hold that the trial
court properly determined the legal comparability between the offenses; therefore, we do not
reach Stockwell’s Blakely argument. |
A. POAA
The POAA requires the sentencing court to sentence a persistent offender to a life
sentence without the possibility of release, regardless of the standard range or stétutory
maximum sentence for the charged offense. RCW 9.94A.570. RCW 9.94A.030(32)(b) defines a
“persistent offender” as one who:
(b)(i) Has been convicted of: (A) . L rape of a child in the first degree, child

molestation in the first degree, . . . or (C) an attempt to commit any crime listed in

this subsection 32(b)(1); and

(ii) Has, before the commission of the offense under (b)(i) of this
subsection, been convicted as an offender on at least one occasion, whether in this
state or elsewhere, of an offense listed in (b)(i) of this subsection or any federal or
out-of-state offense or offense under prior Washington law that is comparable to
the offenses listed in (b)(i) of this subsection.

*U.S. ConsT. amend. VL.

)
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(Emphasis added.) The trial court found that Stockwell met this definition of é persistent
offender, based on a prior statutory rape conviction it found comparable to a prior “strike”
offense listed under this statute.

B. Comparability

Stockwell argues that the record does not support the trial court’s finding that his prior
first degree statutory rape conviction is comparable to first degree child rape, a POAA strike
offense. More specifically, he argues, the trial court could not infer he was not married to the
victim from the fact that she was the eight-year-old daughter of his girlfriend and that he was 35
years old at the time. We disagree.

In conducting a comparability analysis, Washington courts (1) determine the most
comparable offense and its: classification, (2) compare the elements of the offenses, and (3) treat
the prior conviction as if it were a conviction for the comparable persistent offender offense.
State v. Berry, 141 Wn.2d 12-1, 131, 5 P.3d 658 (2000). These three steps for comparing
stétutory elements is a process of legal comparability.

But if the statutes being compared contain different elements, “the sentencing court may
look at the defendant’s cdnduct, as evidenced by the indictment or infor_mation, to determine
whether the conduct would have violated the comparable . . . statute.” State v. Morley, 134
Wn.2d 588, 606, 952 P.2d 167 (1998) (quoting State v. Duke, 77 Wn. App. 532, 535, 892 P.Zd
120 (1995)." This method of evaluating the defendant’s prior conduct entails a process of factual

comparability. See Personal Restraint of Lavery, 154 Wn.2d 249, 255-58, 111 P.3d 837 (2005)

4 Morley reminds us, “While it may be necessary to look into the record of a foreign conviction
to determine its comparability to a Washington offense, the elements of the charged crime must
remain the cornerstone of the comparison.” 134 Wn.2d at 606.
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(analyzing legal and factual comparability in a two part test to determine whether foreign
convictions are comparable to Washington strike offenses under the POAA).

The elements of first degree statutory rape, Stockwell’s prior first strike éonviction, are
set forth in former RCW 9A.44.070(1) (1985): “A person over thirteen years of age is guilty of
statutory rape in the first degree when the person engages in sexual intercourse with another
person who is less than eleven years old.” The elements of first degree child rape, the
comparable contémporary offense, are defined under RCW 9A.44.073(1):. “A person is guilty of
rape of a child. in the first degree when the person has sexual intercourse with another who is less
than twelve years old and not married to the perpetrator and the perpetrator is at least twenty-
four months older than the victim.” (Emphasis added.) Stockwell argues that these two offenses
are not legally comparable because the current child rape statute requires proof that the victim
was not married to the perpetrator, an element not included in the former first degree statutory
rape statute. We'disagree.

We have previously held that nonmarriage is an implied element under former RCW
9A.44.070(1). State v. Bailey, 52 Wn. App. 42, 47, 757 P.2d 541 (1988), aff"d, 114 Wn.2d 340
(1990).° Thus, by pleadiﬁg guilty to the 1986 first degree statutory rape as charged, Stockwell
also pleaded guiity to the implied element of his nonmarriage to the victim.

We hold, therefore, that the trial court did not err in finding that Stockwell’s 1986 first

degree statutory rape conviction was legally comparable to first degree child rape for POAA

purposes.

5 Contra State v. Hodgson, 44 Wn. App. 592, 599, 722 P.2d 1336 (1980), aff'd in part, rev 'd in
part, 108 Wn.2d 662 (1987).
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B. Blakely
Stockwell further argues that the trial court violated the Sixth Amendment in relying on a
“judicially determined fact” (i.e., that he was not married to his 1986 victim), rather than a jury
verdict or his own admission, “to impose a greater sentence than allowed by the jﬁry’s verdict,”
contrary to Blakely. Because we uphold the trial court’s analysis finding Stockwell’s prior
conviction legally comparable to a current strike offense, we need not address Stockwell’s
arguments concerning factual comparability.
Accordingly, we affirm the trial court’s sentencing of Stockwell as a persistent offender.
A majority of the panel having determined that only the foregoing portion of this opmion
will be printed in the Washington Appellate Reports and that the remainder shall be filed for public
record pursuant to RCW 2.06.040, it is so ordered.
II. ADDITIONAL ISSUES
A. Counsel
Stockwell’s appellate counsel argues that the POAA: (1) violates the separation of
powers c.loctrine;6 (2) violates the “guarantee clause” in article 4, section 4 of the U.S.
Constitution and the “fundamental principles” provision in article I, section 32 of the
Washington Constitution; and (3) constitutes a bill of attainder.” As the parties’ counsel discuss

in their briefs, our Supreme Court has already resolved these issues contrary to Stockwell’s

6 WasH. CONST. art. 4, § 1.

7U.S. CoNST. art. I, § 10, cl. 1; WASH. CONST. art. 1, § 23.
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arguments.® Because these Supreme Court cases are binding on us, we do not further consider
these issues.
B. Pro Se

Stockwell alleges pro se’ that the trial court erroneously admitted child hearsay
statements. Because counsel did not object to the child hearsay at trial, however, we do not
consider these issues on appeal, except within the context of Stockwell’s ineffective assistance of
trial counsel argument. We do not review on apﬁeal an alleged error not raised at trial unless it is
a “manifest error affecting a constitutional right.” RAP 2.5(a)(3); State v. Scott, 110 Wn.2d 682,

686-87, 757 P.2d 492 (1988). No such manifest error affecting a constitutional right is involved

here.'?

Although Stockwell argues that his trial counsel was ineffective, the record shows only

Stockwell’s dissatisfaction and disagreement with counsel’s trial strategy. Such dissatisfaction

8 See State v. Thorne, 129 Wn.2d 736, 768-69 n.7, 760, 921 P.2d 514 (1996) (holding that the
POAA does not violate the separation of powers doctrine and noting that the Washington three
strikes law does not contain the same constitutional deficiencies as the California law; and
holding that the POAA is not a bill of attainder). See also State v. Davis, 133 Wn.2d 187, 190,
943 P.2d 283 (1997) (holding that “any challenge to the Three Strikes Law based on the

“Guarantee Clause” would be frivolous”).
? Stockwell filed a Statement of Additional Grounds in accordance with RAP 10.10.

1% Stockwell attempts to raise a Crawford right to confrontation issue. But Crawford applies
only to cases where the declarant did not testify and the testimonial statement was not subject to
cross examination by the defendant. Crawford v. Washington, 541 U.S. 36, 59 n.9, 124 S. Ct.
1354, 158 L. Ed. 2d 177 (2004) (“when the declarant appears for cross-examination at trial, the
Confrontation Clause places no constraints at all on the use of his prior testimonial statements.”).
Here, in contrast, both child victims testified and were subject to Stockwell’s cross examination.
Furthermore, Stockwell’s trial counsel specifically stated that after he and Stockwell
conferred, they decided not to raise constitutional objections under Crawford because both

children were testifying.
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and disagreement do not amount to ineffective assistance counsel.'! See State v. Hendrickson,
129 Wn.2d 61, 77-78, 917 P.2d 563 (1996) (holding that matters of trial strategy or tactics do not
establish deficient performance of counsel).

Stockwell also argues that the trial court erroneously failed to give a limiting instruction
pertaining to the child hearsay statements during the victims’ interviews with Cynthia Conrad.
The trial court allowed the State to read a nearly verbatim report created by Cynthia Conrad,
detailing her interviews with the child victims, Based on her immediate recollection of the
interviews. During fhis reading, the jurors followed along with individual copies.

Stockwell mistakenly argues that the trial court erred in allowing this report to be sent
back to the jury without an instruction not to place undue emphasis on the festimony. The record
does not support this assertion and argument. On the contrary, the record shows that when
Stockwell’s trial counsel objected, the trial court allowed the read-aloud report for “illustrative”
pﬁrposes only, and it did not allow the report into the jury room during deliberations.

Stockwell further argues that in closing argument, the prosecutor vouched for Cynthia
Conrad’s credibility, which prejudiced his case. We disagree. Our review of the record shows

that the prosecutor made proper arguments by emphasizing Conrad’s professional credentials.

" Defense counsel conceded that the hearsay statements were reliable under the factors
enumerated in State v. Ryan, 103 Wn.2d 165, 175-76, 691 P.2d 197 (1984). Counsel made this
decision after the competency hearing where the court determined that the children were
competent to testify. Knowing that the children would testify, counsel conferred with Stockwell
and decided not to challenge the admissibility of the child hearsay statements at trial. This was a
reasonable trial strategy in light of the defense’s opportunity to impeach the child witnesses on
cross examination and to point out disparities between their present testimonies and their prior
hearsay statements. Moreover, the record reflects that the trial court exhaustively analyzed all of
the Ryan reliability factors before finding the children’s prior statements admissible; thus, it is
doubtful that trial counsel’s alleged “failure” to challenge their reliability resulted in any

prejudice to Stockwell.
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The prosecutor did not express a personal opinion and, thus, did not vouch for Conrad’s
credibility. See State v. Fiallo-Lopez, 78 Wn. App. 717, 730, 899 P.2d 1294 (1995) (holding that
it is improper vouching for a prosecutor to assert a personal opinion about a witness’ credibility).
We find no error. |

Affirmed.
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OPINION
En Banc

[*395] [**83] P1 Chambers, J. -- We must decide
whether first degree rape of a child and first degree
statutory rape are legally comparable crimes. We
conclude they are and affirm Dan Stockwell's life
sentence as a persistent offender.

I

P2 In 1986, Stockwell pleaded guilty to one count of
first degree statutory rape. The information filed in the
1986 case charged:

[*396] That DANIEL .
STOCKWELL, in Pierce County,
Washington, during the period between
February 1, 1985 and March 31, 1985, did
unlawfully and feloniously being over the
age of 13 years, engage in sexual
intercourse with [CS], who was less than
11 years old, contrary to RCW
9A.44.070[ (1986)], and against the peace
and dignity of the State of Washington.

Clerk's Papers (CP) at 62-63." The probable cause
affidavit additionally revealed that CS was eight years
old and that "the defendant, her mother's boyfriend, on
numerous occasions, [***2] engaged in sexual
intercourse with her." CP at 64. Stockwell's statement on
plea of guilty acknowledged that he was over 13, CS was
under 11, and that they had had intercourse. Nowhere in
the charging or sentencing documents or in the guilty
plea does it affirmatively state that Stockwell was not
married to eight-year-old CS, though it does establish he
was 34 years old at the time.?

1 At approximately the same time, Stockwell
pleaded guilty to one count of indecent liberties
against a different victim. After these two
convictions, he received sex offender treatment. It
appears that there are no intervening convictions.

2  In 1986, the age of consent to marry in
Washington was 18. Laws of 1973, 1st Ex. Sess.,
ch. 154, § 26, codified as RCW 26.04.010. A
marriage where one party is younger than 17 is
simply void unless a trial judge finds a
"necessity" not to void it. /d.

P3 Later, Stockwell married CS's mother. Then, in
2004, Stockwell was tried and convicted [***3] of first

degree child molestation and attempted child molestation
of two of his wife's granddaughters. Given his prior rape
conviction, the State successfully sought a life sentence
under the Persistent Offender Accountability Act
(POAA), former RCW 9.944.030(32)(b) (2002),
recodified as RCW 9.944.030(33)(b); RCW 9.944.570.

P4 Stockwell appealed his sentence, arguing that his
prior offense, first degree statutory rape, is neither listed
as nor comparable to a strike offense, and thus he was not
eligible for a life sentence. The Court of [**84] Appeals
affirmed the trial court. We accepted review.

[*397111

[1]P5 Since only questions of law are before us, our
review is de novo. Dep't of Ecology v. Campbell &
Gwinn, L.L.C., 146 Wn.2d 1, 9, 43 P.3d 4 (2002). The
POAA requires a life sentence upon the second (or third)
conviction for certain designated crimes or for crimes
that are deemed "comparable" to those designated. RCW
9.944.030(33). First degree rape of a child is a
designated strike offense, but in 1986 no crime in
Washington  bore  that  name. See  RCW
9.944.030(33)(b)(i) [***4] , .570. We turn first to
whether rape of a child is legally comparable to first
degree statutory rape.

[2]P6 We recently considered a similar question in
In re Personal Restraint of Lavery, 154 Wn.2d 249, 111
P.3d 837 (2005). We reiterated that when "the elements
of the foreign conviction are comparable to the elements
of a Washington strike offense on their face, the foreign
crime counts toward the offender score as if it were the
comparable Washington offense." Id. at 255 (citing State
v. Morley, 134 Wn.2d 588, 605-06, 952 P.2d 167
(1998)). While Stockwell's offense was not a foreign one,
we will apply a similar approach here.

P7 Thus, if the elements of the strike offense and the
elements of the foreign (or prior) crime are comparable,
the former (or prior) crime is a strike offense. /d. Legal
comparability analysis is not an exact science, but when,
for example, an out-of-state statute criminalizes more
conduct than the Washington strike offense, or when
there would be a defense to the Washington strike
offense that was not meaningfully available to the
defendant in the other jurisdiction or at the time, the
elements may not be legally [***5] comparable. See
Lavery, 154 Wn.2d at 256-57.

[3]P8 Only one element concerns us here. The
legislature has added a statutory element to first degree
rape of a child: nonmarriage. RCW 94.44.073(1). The
former statutory rape statute, however, did not mention
marriage. See former RCW 9A.44.070 , repealed by
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Laws of 1988, ch. 145, [*398] § 24(1)." Stockwell
argues that the modern statute criminalizes less conduct
(by exempting sexual contact between spouses) and
provides a defense (of marriage) that would not have
been available under the prior law. The Court of Appeals
rejected his claim because it found that nonmarriage was
an implied, nonstatutory element of the crime of statutory
rape and thus the elements were comparable. State v.
Stockwell, 129 Wn. App. 230, 235, 118 P.3d 395 (2005).

3 The legislature created the current crime of
first degree rape of a child in that same act. See
Laws of 1988, ch. 145, § 2, codified as RCW
94.44.073.

P9 [***6] In the 1980s, divisions of the Washington
State Court of Appeals split on whether nonmarriage was
an implied element of first degree statutory rape:
Division Two finding it was, Division One finding it was
not. State v. Bailey, 52 Wn. App. 42, 46-47, 757 P.2d 541
(1988), aff'd on other grounds, 114 Wn.2d 340, 787 P.2d
1378 (1990); State v. Hodgson, 44 Wn. App. 592, 599,
722 P.2d 1336 (1986), affd on other grounds, 108
Wn.2d 662, 740 P.2d 848 (1987).*

4  Stockwell asserts that this court has already
found that rape of a child and statutory rape were
not substantially similar in In re Personal
Restraint of Thompson, 141 Wn.2d 712, 10 P.3d
380 (2000). We disagree. In Thompson, the
petitioner pleaded guilty to a crime (rape of a
child) that did not exist on the date of the conduct
charged. This court vacated, tolled the statute of
limitations, and allowed refiling of the charges
under the correct statute. A judgment and
sentence is clearly invalid on its face if it is for a
crime that did not exist at the time. Id. at 719.
The primary issue in Thompson was whether the
defendant had waived the issue or invited the
error by pleading guilty. While there was some
discussion of the elements of the two crimes in
the context of the statute of limitations and the
appropriate scope of a superseding indictment,
the parties did not appear to be disputing what the
elements were, merely the consequences of them.

P10 [***7] In Bailey, a defendant was charged with
first degree statutory rape of a three-year-old child. The
jury was instructed that if it could not reach a verdict on
that charge, it could consider whether the defendant had
committed indecent liberties as a lesser included offense.
The jury returned a verdict [**85] for indecent liberties
and Bailey appealed. Bailey argued that, per Hodgson,
indecent liberties was not a lesser included offense of
first degree statutory rape since indecent liberties

contained an element not present in first degree statutory
rape: nonmarriage.

[*399] P11 Division Two disagreed. It concluded:

the analysis in Hodgson leads to absurd
results. First, the Legislature cannot
possibly have contemplated statutory rape
in the first degree [as] being perpetrated
on one's spouse. In the unlikely event that
a child of 10 years [o0ld] or less establishes
sufficient necessity to receive permission
from the superior court to marry, it is
inconceivable that the Legislature
intended to criminalize consensual sexual
intercourse between spouses, regardless of
their ages. The fact that the Legislature
did not expressly make nonmarriage an
element of first degree [***8] statutory
rape can lead to only one logical
conclusion: the Legislature did not expect
that children under the age of 10 would be
marrying. Therefore, the only plausible
reading of former RCW 9A.44.070 is to
consider nonmarriage an implicit element
of the crime.

Bailey, 52 Wn. App. at 46. We agree with Division Two
that it is simply inconceivable that the legislature would
expect that children 10 years old or less would marry.
Nonmarriage is an implied element of the crime of first
degree statutory rape.

[4]P12 Further, our purpose today is to determine
what the legislature intended. Cf State v. Calle, 125
Wn.2d 769, 777-78, 888 P.2d 155 (1995). The legislature
added this comparability clause after a court declined to
infer one. See State v. Delgado, 148 Wn.2d 723, 725, 63
P.3d 792 (2003) and Laws of 2001, ch. 7, § 2(31)(b)(1i).
Given the apparent impetus for adding a comparability
clause to the POAA, given Bailey, and given the
legislative history of these statutes, we hold as a matter of
law that first degree statutory rape under former RCW
9A.44.070(1) and first degree rape of a child under RCW
94.44.073(1) [***9] are comparable. See RCW
9.944.030(33)(b), .570.%

5 Before 2004, it was clear that prior crimes
could also be factually comparable to strike
offenses. Morley, 134 Wn.2d 588, 952 P.2d 167.
Since we find that rape of a child and statutory
rape are legally comparable, no fact finding is
necessary. Therefore, we do not reach whether
Blakely v. Washington, 542 U.S. 296, 124 S. Ct.
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2531, 159 L. Ed. 2d 403 (2004) requires a jury
trial to determine whether a prior offense is
factually comparable.

[*400] III

P13 Former first degree statutory rape and rape of a
child in the first degree are comparable. Therefore, first
degree statutory rape is a "strike" under the "two strikes"
provision of the POAA. We affirm the Court of Appeals
and affirm Stockwell's life sentence.

Alexander, C.J., and C. Johnson, Madsen, Bridge,
Owens, Fairhurst, and J. [***10] M. Johnson, JJ., concur.

DISSENT BY: Richard B. Sanders

DISSENT
P14 Sanders, J. -- (dissenting) The majority holds
first degree statutory rape under former RCW

9A.44.070(1) (1986) and first degree rape of a child
under RCW 9A4.44.073(1) are legally comparable crimes.
I disagree.

P15 To conclude statutory rape and rape of a child
are comparable, the majority reasoned, "it is simply
inconceivable that the legislature would expect that
children 10 years old or less would marry," and therefore,
"[n]onmarriage is an implied element of the crime of first
degree statutory rape." Majority at 399. This is
unsupported. The majority dismisses In re Personal
Restraint of Thompson, 141 Wn.2d 712, 10 P.3d 380
(2000) where we compared the elements of first degree
statutory rape (former RCW 9A.44.070) and first degree
rape of a child (RCW 94.44.073) and found the two
statutes not legally comparable for purposes of a guilty
plea. We stated in Thompson, "[o]ne of the elements of
first degree statutory rape is that the victim be less than
11 years old (former RCW 9A.44.070); for first degree
rape of a child the victim [***11] must be less than 12
years old. Also, the earlier statute requires the perpetrator
to be over 13 years of [**86] age, whereas the later
statute says instead that the perpetrator must be at least
24 months older than the victim and not married to the
victim." Id.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>