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A., IDENTITY OF PETITIONER
Lowell Finstad, Petitioner Pro Se asks this Court to accept
review of the Court of Appeals decision terminating review

designated in Part B of this Petition.

B. COURT OF APPEALS DECISION

Mr. Finstad seeks review of the Court of Appeals decision
entitled 'Order Dismissing Petition' entered on April 21, 2011
by the Honorable Acting Chief Judge Worswick. A éopy of the

decision is attached hereto as Appendix - A.l

C. ISSUES PRESENTED FOR REVIEW

1. Under the SRA and prevailing Washington State Jurisprudence
is it permissible for a Defendant to agree to an unlawful
sentence?

2. Did the Court of Appeals err in holding that Mr. Finstad cannot
challenge the validity of his consecutive sentence without
c¢hallenging the validity of the entire plea?

D. STAW OF THE CASE A
On November 9, 2007 Mr, Finstad plead guilty to Possession

of a Controlled Substance, with intent to Deliver Cocaine, under

Cause Nﬁmber 06-1-01137-6, AppendixA; Delivery of a Controlled

Substance, Methamphetamine, under Cause Number 06-1-02072-3 Appendix

g; Witness‘lntimidation, under Cause Number 07-1-00117 Appendix

c;.and Attempted Arson in the First Degree, under Cause Number

07-1-01996-1, Appendix . [It should be noted that the State
claimed in its response at page 1 to Mr. Pinstad's Initial Petition
that the Arson Charge under 07-1-01996-1 QasAleft uncharged as

a result of this global plea agreement. The Court of Appeals
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seemingly agreed. See Order Dismissing Petition at the end of

page 1 and the top of page two, where the Acting Chief Judge stated,
"His sentences were'part of an agreement to resolve four filed
cases and one unfiled case againgt him." This however is not the
caée as the Arson Charge was adjudicated and senéeﬁced along with
cause numbers 06~1-01137-6; 06-1-02072-3; and, 07-1-00611-7.]

See Appendixes E and I.

Also included within this global plea agreement, was an
agreement: that the time Mr., Finstad previocusly received following
his jury trial under cause number 06-1-01073-6 AppendixL would
run consecutive to cause numbers 06-1-01137-6 and 06-1-02072-3
See Appendixes 4 and2', [There is no error assigned to this portion
of the consecutive sentence.]

On November 14, 2007 Mr. Finstad was sentenced under the
following cause numbars wherein he received the following sentence,
under each respective cause number. Under Cause Number
06-1-01137~6, Mr. Finstad received a forty month term of
imprisonment on each count of conviction to run concurrent with
e@ach other and 07-1-00611-7 and 07-1-01996-1, but consecutive with
the counts of conviction under Cause Number(s) 06-1-02072-3 and
06-1-01073-6, Appendix E. Under Cause Number 06-1-02072-3 Mr.
Pinstad was sentenced to a term of imprisonment of forty months,
which was ordered to run coﬁcurrent with 07-1-00611-7 and
07-1-01996-1, but consecutive with 06-1-011376 and 06—1-0107346,

Appendix F, Under Cause Number 07—1~006117 Mr, Finstad was
| sentenced to a term of imprisonment of forty months, to run

concurrent with all incorporated cause numbers, including cause

e



mimbeyr 06~1-01073-6, Appandix G. }Undar Cause NMbér 07-1-01996-1,
Mf. Pinstand was sentenced to a term of imprisonment of thirty-six
months, also ordered to run concurrent with all incoﬁporated cause
nmbers, including cause nuabar 06-1-01073-6 Appendix I. |
Alﬁo asrékbi;iﬁéd abéQé; as a résﬁlt‘;% Mf. Finstad's plea
to the ahove cause numbers, the Court ordered the term of
confinement under cause number 06-1-01073-6 to run consecutive
with Cause Numbars 06-1-00137-6 and 06-1-02072-3, cases which under
RCW 9,94A.589(1) (a) should have been concurrant to each other,
but consecutive with 06-1-01073-6.
For clarification purposes, please take notice once again

that Mr. Pinstad ig only assigning error to the consecutive

1)

entences imposed under cause number(s) 06~1-01137-6 and 06-1-02072-
3 as applied solely between each other, as the Judgment and
Sentences along with the respective plea agreements show clear

and uneguivocal evidence of the violation therein,

E. ARCGUMENT WHY REVIEW SHOULD BE ACCEPTED

Standard of Review

| RAP 13.4 (b) provides the following criteria for the Supreme
Court's acceptance of a petitioﬁ for Discretionary Review. That
criteria is as follows:

"A petition for review will be accepted by the Supreme Court
only: (1) If the decision of the Court of Appeals is in
conflict with a decision of the Supreme Court; or {2) If the
decision of the Court of Appeals is in conflict with another
decision of the Court of Appeals; or (3) If a significant
question of law under the Constitution of the State of
Washington or of the United States is involved; or (4) If

the petition involves an issue of substantial public interest
that should be determined by the Supreme Court."

-3



Axgument:
This Court has repeatedly held that 'an individual cemnot,
by way of a negotiated plea agresment, agree to & sentence in excess

of that allowed by law. In re Pes. Restraint of Hinton, 152 Wn.2d

853, 861, 100 P.34 801 (2004). See aiso Goadwig, 146 Wn.2a at
870, where this Court held, "A plea bargaining agreemant cannot
exceed the statutory. authority glven to the Courts." (Quoting

In re Pers. Restraint of Gardner, 94 Wn.2d 504, 507, 617 p.2d

1001 (1980)); Thompson, 141 Wn.2d at 723, holding; "The actual
sentence imposed pursuant to a plea bargain must be statutorily

authorized..." (Quoting In re Pers., Restraint of Moore, 116 Wn.2d

30, 38, 803 p.2d 300 (1291).
A defendant simply 'cannot empower a sentencing court to exceed

its statutory authorization.' State v, Eilts, 94 Wn,2d 489, 495-

96, 617 P.2d 993 (1980). The fact that a defendant agreed to
a particular sentence does not cure a faclal defect in the judgment
and sentence where the sentencing court acted outside its'authority.
As shown above in this case Mr, FTinstad entered into a multi
case plea agreement under cause numbers 06-1-01137-6; 06-1-02072-3;
07-1-00611~7; 07-1-01996~1. Cause Number 06-1-01137-6 contained
two counts of conviction which were ordered to run concurrent with
each other and Cause Mumbers 07-1-00611-7 and'O?—i-01996~1, hut:
consecutive to both cause numbers 06-1-01073-6 and 06--1-02072-3,
While it was proper to run Cause Nunber 06-101137-6 consecutive
with Cause Number 06-1-01073-6 ag 06-1-01073-6 was sentenced on
a separate day; it was impreper under the SRA to run 06-1-D1137-6
consecutive with 06-1-02072-3 as both those cause numbers were

de



plead to and sentenced on the same day.

In addition, Cauge Nunber 06m1—02072~3; which only contained
one count: of conviction was ordered to run concurrent ko cause
numbers 071-00611-7 and 07-1--01996-1, but consecutive to cause
nunbers 06-1-01073-6 and 06-1-02072-3. Again, while it was propsr
to run Cause Number 06-1-02072-3 consecutive with Cauvse Number
06-1-01073-6 ag 06-1-01073-6 was sentenced on a separate day; it
was improper under the SRA to run 06-1-02072-3 conmecutive with
06-1-00137-6 as both those canse numbers were plead to and sentenced
on the same day. |

RCW 9,944,589 (1) (a) provides in pertinent part; "Except as
provided in (b) or (¢) of this subsection, whenever a person is
to be sentenced for two o mdre_curr@nt offenses, the sentence
range for each current offenge shall be determined by using all
other current and prior convictions as if they wers prior
convictions for the purpose of the offender score:s PROVIDED, that
if the Court ent@rs a finding that some or all of the current
offenses encompass the same criminal conduct then those current

offenses shall be counted as one crime. Sentences imposad under

this gubsection shall be served concurrently. Cousecutive sentences

may ooly be imposed under RCW 9,947,535, ,,."

Tt i thus clear under the unambiguous provisicns contained
within RCW 9,944,589 the Sentencing Court in this case was required
to run Cause Numbers 06-1-01137-6; 06~1~02072»3; N7-1-00611-7;
and 07-1-01996-1 concurrent with each other., The only Cause NMumber
the Court was allowed to run consecubive with anything was 05-1-

01073~-6 as that case was adjudicated and senkenced at a separvate
R l.

o
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-time than the four cases sentenced on November 14, 2007.

A Judgment and Sentence is invalid on its f%ce if it exceeds
the duration allowed by statute and the alleged defect ig evident
on the face of the document without further elaboration.' See In

re Pers, Restraint of Hemenway, 147 fin.2d 529, 532, 55 P.3d 615

(2002); In re Pers. Restraint of Goodwin, 146 Wn.2d 861, 866,

50 P.3d 618 (2002); Thompson, 141 Wn.2d at 718-19. Whether the
Sentencing Court has exceeded its statutory authority under the
Sentencing Reform Act of 1981, Chapter 9.94A RCW (5RA), is an issue

of law. State v. Murray, 118 Wn.App. 518, 521, 77 P.3d 1188

(2003).

The errors contained within Mr. Pinstad's Judgment and
Sentences are plain on the faca of the documents. Moreover, the
Court of Appeals does not dispute that an error exists, rather

they held, citing State v, Ermels, 156 Wn.2d 528, 540-41, 131

P.3d 299 (2006) that "In a package deal such as Mr. Finstad agreed
to, he camnot challenge the validity of his consecutive sentence
without challenging the validity of the entire-plea."

In that regard, it is important to note that Me. Finstad's
- case 1s remarkably different.than Mr. Erﬁels case. In State v,
Ermels, 156 Wn.2d 528, 540-41, 131 P.3d 299 (2006) the following
facts are at issue:

"Joshua James Ermele pleaded guilty to manslaughter in the
second degres after he stomped on the head of an unconsciovs
victim and the man later died. As part of his plea agreement,
Ermels stipulated to facts supporting an exceptionzl sentence
based on victim vulnerability, and he stipulated that there
was a legal hasise for an exceptional santance., He also
spaecifically waived his right to appeal the basis for and
propriaty of an exceptional sentence., Frmels nevertheless
argued to the Court of Appeals, after Blakely v. Washington
was decided, that he had not knowingly, intelligently, and

. , G



voluntarily waived his right to a peal or his right to have
a jury find the fachs necessary to support his exceptional
gsentence." ' :
This Court concluded as follows:

Y. . Ermels cannot obtain the remedy he seeks. Frmels

stipulated to the facts supporting his exceptional sentence

and that there was a legal basis for an exceptional sentence.

Pecausa those =lements were indivisible from the rest of his

plea agreement, he cannot challange the exceptional sentence

without challenging the entire plea."” :

None of the facts relevant to this Court's decision in State
v, Ermels arve present in ¥Mr. Tinstads case. Mz, Finstad did not
stipulate to any facts in support of an exceptional sentence,
Mr. Finstad did not walve his right to appeal the imposition of
an exoeptional sentencs. Wor did Mr, Finstad agree to an
exceptional sentence. Morsover, the sentence imposed lu Mr,
Fingtad's case, unlike that imposed in Ermels' case, is an unlawful

sentence.,

Thus, the Court of NAppeals reliance on State v. Brmels, 156

Wn.2d 528, 540-41, 131 P,3d 299 (2006) iz misplaced.

This Court has been clear that 'the imposition of an
unauthorized sentence does not reguire the vacation of the entire
Judgment or granting a new trial. The error is grourds for‘
reversing only the erroneous portion of the sentence imposed.
Eiits, 94 Wn.2d at 496. See also Goodwin, 146 Wn.2d at 877, whers
this éourt hald, "Correcting an serronecus sentence in excess of
gtatutory aﬁtmwrity dozs not affack the finality of that porkion
of the Judgment and Sentence thal was corvech and valid when
impoged,™

Whila it is teve that nothing presents a defendant from waiving

his Apprendi rights, that did not happen in this case. Thus the
T :



Court of Appeals reliance on State v, Trwels, is misplacad and

is in conflict with several of this Courts decisions ard declzions
of the Court of Appeals in cases factually siwilar to the lssues
Cpragent in My, Finstad's case.

A

e

n conclusion, it canmnot be disputed that the sentence imposed

in this case regarding ceouse rubers 06-1-01137-5 and 06-1 w(’)"2072-«3,

where these two cases were orﬂvreu consacutive to each other without
the imposikion of an exceptlonal sentence was ervor. Moreover,

the proper remedy in this ¢ase lg correction of the ervor snd not

vacation of the entire plea agraemsnt.

¥, CONCILISTON

Mty Pinstad respactfully requests that this Court enter an
order granting review of the Court of Appeals dismissal of his
Personal Restraint Petition as its order is in conflict with several
decisions o'f: the Washington Stabe Suprame Court as well as the
Court of Appeals and contains quastions significank to both the

Congtitutiong of this State and the United States of hmerica.

Respectfully Submitted on this / 7 day of M%L___J 2011,

Towell Finstad, Petitioner Pro 3a
D.0.Co#t 312497/5// G-15-(.
67/‘54 Loprectus  (endes”
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IN THE C@URT OF APPEALS OF THE STATE OF WASHINGTON

DIVISIONII ron

| e / -
In re the Personal Restraint Petition of ti o ,ﬂ

“ No. 41877-1-11 R
Iidt.;f,;(’// D@ﬁ}y 'ﬁ;’rj /,4()

Petitioner.

£

l .
ORDER DISMISSING FETIFION

Fiasstra seeks relief from personal restraint imposed as a result of his 2007

guilty pleas to unlawful possession of methamphetamine with intent to deliver and 1o
unlawful possession of cocaine with intent to deliver under cause number 06-1-01137-6.
The‘tri al court imposed 40-month sentences for those convictions, concurrent with each
other. But it made them consecutive to a 40-month sentence it imposed for his plea of
guilty to delivery of methamphetamine under cause number 06-1-02072-3. | He argues
that because the sentences were imposed in the same sentencing proceeding, the
consecutive sentence was aﬁ exceptional sentence in violation of Blalcély v. Washington,
542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). And he argues that his
judgment and sentence is exempt from the one-year ﬁme bar contained in RCW
10.73.090(1) because the eﬁcep‘ti‘ona] sentence is faciaf]y invalid and is beyond the
jurisdiction of the trial court,

But the remedy he seeks, resentencing him to concurrent rather than consecutive

sentences, is not available to him under the circumstances, His sentences were part of an -

APD')/\'A//(){ A - l



41877-1-11/2

agreement to resolve four filed cases and one unfiled c'ase against him. That agreement
included the State’s dismissal of school zone enhancements that could haye' added 48
months of flat time to his sentence. In a “package deal” such as )—1‘,‘/5/;:&} agreed to, he
- cannot challenge the validity of hislconsecutive sentence without challenging the validity
of the entire plea. State v. Ermels, ]56VWn.2d 528, 540-41, 131 P.3d 299 (2006). ﬁu;,é%/
does not challenge the validity of the entire plea and so cannot seek resentencing on the
Vconsecutive sentence.

Fu s £ad Does not show that he is entitled to thé relief that he seeks. Accordingly,
1is hereby |

ORDERED that £ ,‘/;)'7{461‘ petition is dismissed as frivolous under RAP 16.11(b).

DATED this 2[4 day of V/,@ﬂ r / 2011,

VA
“ ‘.‘ f‘ll"r‘ )fﬁ l" ";’" i . na s N
Acting Chief J Lidge(”(}
14“‘/'

cc: Lewetl b Fiwstad
Michael C. Kinnie
Clark County Clerk
County Cause No. 06-1-01137-6



IN THE WASHINGION STATE SUPREME COURT

Lowell Finstad,
Petitioner Pro Se,

COA No. 41777-1-IT
5.C. No.
v. CERTIFICATE OF SERVICE

WASHINGION STATE,
Respondent.

NP s N Nt St s

CERTIFICATE OF SERVICE

I, Lowell Finstad, hereby certify that I caused a true and correct
copy of the attached 'Motion For Discretionary Reveiw' to be served upon

all parties listed herein below, in the manner herein indicated:

(X) Washington State Supreme Court (X) Pirst Class Mail
Supreme Court Clerk, C J Merritt Postage Prepaid
415 12th Ave S.W.; P.O. BOX 40929 { ) Personal Service
Olympia, WA 98504-0929 4 {( ) Other: ‘

(X) Court Of Appeals, Division Two (X) First Class Mail
950 Broadway, Ste 300 MS TB-06 Postage Prepaid
Tacoma, WA 98402-4454 ( ) Personal Service

( ) Other:
(x) Zé(w@b& ﬁgﬂ;ca [,)___g;a ﬁg (X) First Class Mail.

o Postage Prepaid
P I ROy Snzwv ( ) Personal Service
)

Vancouwer 4l A FF6eb: S000.. () Other:

I, Lowell Finstand, hereby certify that the above statements are

true and correct to the best of my knowledge and belief.

Respectfully Submitted on this 24th day of April, 2011.

;r*Lad etitioner Pro Se

D.0.C.# 3/2u9T _EHU &~ -/6- ¢
A£4V1W4 Cﬁf?ﬁid/;ﬂbv Lo Lo

PS21Y alE  Nele V#/Jz/q [Hﬂ
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