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A. IDENTITY OF PETITIONER 

.lowell Finstad, Petitioner Pro Se asks this Court to a.ccept 

review of the Oourt_of Appeals decision terminating review 

designated in Part B of this Petition. 

B. COURT OF APPEALS DECISION 

Mr. Finstad seeks review of the Court of Appeals decision 

entitled 'Order Dismissing Petition' entered on April 21, 2011 

by the Honorable Acting Chief Judge Worswick. A copy of the 

decision is attached hereto as Appendix- A.l 

C. ISSUES PRESENTED FOR REVIEW 

1. Under the SRA and prevailing Washington: State Jurisprudence 
is it permissible for a Defendant to agree to an unlawful 
sentence? 

2. Did the Court of Appeals err in holding that Mr. Finstad cannot 
challenge the validity of his consecutive sentence without 
challenging the validity of the entire plea? 

D. STATEMENT OF THE: CASE 

On November 9, 2007 Mr. Finstad plead guilty to Possession 

of a Controlled Substanc~, with intent to Deliver Cocaine, under 

Cause Number 06-1-01137-6, AppendixA; Delivery of a Controlled 

Substance, .Methamphetamine, under Cause Number 06-1-02072-3 Appendix 

01 Witness Intimidation, under Cause Number 07-1-00117 Appendix 

t; and Attempted Arson in the First Degree, under Cause Number 

07-1-01996-1, Appendix 0·• [It should be noted that the State 

claimed in its response at page 1 to Mr. Finstad's Initial Petition 

that the Arson Charge under 07-1-01996-1 was left uncharged as 

a result of this global plea agreement. The Court of Appeals 
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seemingly agreed. See Order Dismissing Petition at the end of 

page 1 and the top of. page two, vvhere the Acting Chief J'udge stated, 

"His sentences were part of an agreement to resolve four filed 

cases and one unfilecl case ·against him." This however is not the 

case as the Arson Charge was adjudicated and sentenced along with 

cause numbers 06-1-01137-6; 06-1-02072-3; and, 07-1-00611-7.] 

See Appendixes E and I. 

Also included within this global plea agreement, was an 

agreement that the time Mr. Finstad previously received following 

his jury trial under cause munber 06-1-01 073-6 Appendix 'X.' would · 

run consecutive to cause nun1bers 06-1-01137-6 and 06-1-02072-3 

See Appendixes A andB '· [There is no error assigned to this portion 

of the consecutive sentence.] 

On November 14, 2007 Mr. Finstad was sentenced under the 

following cause numbers wherein he receivecl the following sentence, 

under each respective cause numrJer. Under Cause Number 

06-1-01137-6, Mr. Finstad received a forty month term of 

imprisonment on each count of conviction to run concurrent with 

each other and 07-1-00611-7 and 07-1-01996-1, but consecutive with 

the counts of conviction under cause Number(s) 06-1-020'72-3 and 

06-1-01 073-6, Appendix E. Under Cause Number 06-1-02072-3 ~1r. 

Finstad ¥7as sentenced to a term of imprisonment of forty months, 

which was ordered to run concurrent with 07-1-00611-7 and 

07-1-01996-1, but consecutive with 06-1-011376 and 06-1-01073-6, 

Appendix F" Under cause Number 07-1-006117 i\1r. Finstad was 

sentenced to a term of imprisonment of forty months, to run 

concurrent with all incorporated cause numbers, including cause 
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number. 06-1-01073-6 1 l.\ppendix G. Unclat:' Cause Number 07-1-01996-1, 

Mr. Finstana was sen.tenceCl t(J a term of l.mpris(')nment of thi:r:t:y-s:tx 

months, also ·ordered to run concurrent with all incox.1JOrated. cause 

numbc~rs, including cause number 06-1-01 073-6 i\ppend.bc I. 

Also as explained above, as a :ct;sult of Mr·. Finstad's plea 

to the at.10ve catise numbers, the Court ordered the tet'm of 

confinement under cause number 06-1-01073-6 to run consecutive 

with Cause Nt.llllbf.?.rs 06-1-00137-6 and 06-1-02072-3, cases which tmder 

ROtJ 9. 94A. 589 ( 1 ) (a) should have been concurr~nt to each other, 

but consecutive with 06-1-01073-6. 

For clarification purp::>ses, please take notice pnce again 

that l.\1.r. Finstad is only assJ.gning et·ror to the consecutive 

sentences imposed under cause nurnber(s) 06-1-01137-6 and 06-1-02072-

3 as appliE:.xl solely between each other, as the ,Judgment and 

Sentences along \<Ti t.h the respecti.ve plea agreements show clear 

and tmeguivocal evidence of the violation therein. 

E 8 ARGUMENI' WHY RIWIEVv SHOUlD BE ACCEI?'rED 

Standardof Revlew 

RA.l? :J3.4 (b) provides the following criteria for the Supreme 

Cow:t' s acceptance of a petition for Disct·etionary Review. '!'hat 

criteria is a.s follows: 

nA petition for review will be accepted by the Supreme Court 
only: (1) If the decision of the Court of Appeals is in 
conflict w.i.th a deci~3ion of the Supreme Court; or (2) If the 
decision of the Court of Appeals is in conflict with another 
decision of tht~ Court of Appeals; or ( 3) If a significant 
question of law under the Constitution of the State of 
Washington or of the United States is :J.nvolved; or (4) If 
the petition involves an issue of substantial public interest 
that should be determined by the Supreme Court." 

-3-



f\r5ffi\1lent 

Thin ('.ou.rt. has repeatedly held that '19.1'1 irtdi.v:!.dt.lal ca.nnot, 

by way of a negotiated plea agreement, agree to .-:t sentc:mce .in excess 

of tha.t allowed by la.w~ In re Pt1S. ~estraint of !!i.nton, 152 Wn.2d 

853, 861, 100 P.3d 801 (2004). See also C'..oodtllin, 146 Wn. 2d at ·--
870, where thir:J Court held, 11A plea bargaining agreemenl: cannot 

exceed the stat.utory.a.uthority given to the Courts." (Quoting 

In re Pers. Restraint of Ga.rdner 1• 94 Wri .. 2d 504, 507, 617 ·P.2d - _ .. ___________ . 
1001 (1980)); !hS?ffiJ?SOD_, 141 Wn.2d at 723F holding·; "The :lctual 

sentence imposed pursuant to a plea bargain must be statutorily 

authorized ••• " (Quoting In re Pers. Restraint of Moore, 116 Wn.2d 

30, 38, 803 P.2d 300 (1991). 

A defendant simply 'cannot empower a sent:encin.g court to exceed 

its statutory authorization.' State v. Eilts, 94 Wn~2d 489, 495-

96, 617 P.2d 993 (1980). The fact that a defendant agreed to 

a particular sentence doos not cur1~ a facial defect in the judgment 

and sentence where the sentencing court acted outside its authority. 

As tshown above in thts case Hr.. F:tnstad (~ntE.~red into a mu.l ti 

case plea agreement under cause numbers 06-1-01137-6; 06-1-02072-3; 

07-1-0061'1-7; 07-1-01996-1. cause Number. 06-1 .. 01137-6 contained 

two <.."''unts of conviction which were ordered to run concurrent '>'lith 

each otl!er and Cause Numberr~ 07-1-00611-7 and 07-1-01996-1, but 

consecutive to both cause numbers 06-1·-01 073":"6 and On--1-02072··3. 

While it ~vaf:1 proper to run C'..ause Number 06·-1 01137-6 consecutive 

with Cause Murnber 06-1-01073-6 as 06-1-01073-6 was sentenced on 

a separate day; it wa.s improper under the SRA to run 06-1·~01137-6 

consecutive with 06-·1-02072-3 as both those cause numbers were 
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plead to and sentencf.¥"1 on the same day~ 

In add:U:lon, Caur~e Nnm1Jer. 06-.. 1-02072-3, wh:!.ch only contain(~ 

OJ:l(-?. count: of convlction ~1:::.ts ordered t.:d run concurrent t.o cause 

numbers 071-0061"1-7 and 07-1--01996-1 ·' bnt consecutive to cause 

numbers 06-1-01 073-6 and 06-1-·02072-3. ,Agai.n 1 whHE~ i.t ''7~u..::: prc1per 

to run C''n.J.se Number 06--1-02072-3 consecu.tive wi t.h C=tu':.le Nu..-nber 

06-1-01073-6 ;;1s 06-1-01073-6 waf.t sentencE)•.:J on a. 13(~\parate day; it 

l;va.s irnprope:r under the HR1\ to run 06-1--02072..:3 consAcutJ,ve with 

06-·l-o:lll7 ·6 as both. thos~" cause nt.Jm1":l8rs: v-rt?.re plea.CI. to anr.J sentenced 

on the samf~ day. 

RCW 9 o 94A. 5H9 ( 1 ) (a) provlde~~ in per.t:.:Lne,:lnt paxl:: ~ "Elr.cept as 

provided. in (b) or (c) of this subsection, whenever a person is 

i:o be sentenced for t.~vo or rnore. currEJnt offenses, the ~3Emtence 

range :for each current offense shall be determincoo by usin~J all 

other cur:cent and p1:ior convtct.ions as i.f they were prlor 

convict.iom:J for l:he pUt'J)OSE~ of the offender score~ PROVIDED, tha.t 

if the Court E'mt.E~rs a finding that some or all of the current 

offem.~~=s encompass the same criminal conduct then tho~se curr.E~nt. 

o:E:EenSI:!S shall be cou.nt.ec1 as one c:d.me. Sentencc~s imposed under 

thl:3 SLlbJsection shall be ~rved Ct?.!!£1ffi.~:ntly. g:m~-:~_ut.ivs:_s(mtences 

m'!.\:._f~).ly ·~ ..:B!"!?."~t!-und~:1:r. R0A7 9 ,. C34A .• 535. • •• " 

:r.t is thus clr:~ar under. th1:~ 1Jn<'J.mb:l.~1\10U.'> provi.::Jiorm contain<~d 

withi.n RCI.il 9. 94A. 589 th~~ SAntenr::'lng Court: i.n t:hi.:~~. CF.W8 v.7B.r.o:~ t'(~l..tired 

to 1:un Ca.us€~ Numbers 06-1-0'1137-6; 06-1-02072-3; 07-1-,00611-7; 

and 07-1·-01996-1 concurrent v,,ri.th each othrJJr. Th~ only Cause Number 

thE.~ Court was allov.red t.o run con~ecutiv~~ wi.th anything was 06-·1-

01 073-6 as tha-t C,:me ~A7flS i::tdjudicab-:?.d and sentf~nr:::ej a'c. a S0pnrate 
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· time than the four cases sentenced on November 14, 2007 • 

. A ,Judginent a.nd Sentence is invalid on its face if it exceeds 

the duration allowed by statute and the alleged defect is evident 

on the face of the document without further elaboration. See 1!1 

re Pers. Restra!_nt of Hemenway, "147 ~v'n.2d 529, 532, 55 P.3c1 615 

( 2002); In re Pers. Restraint of Good.win, 146 Wn. 2d 86'1 , 866, 

50 P,.3d 618 (2002); 'rhornpson, 141 wn.2d at 718-19. Whether the 

Sentencing Court has exceeded its statutory authority under the 

Sentencing Reform Act of 1981 , Chapter 9. 94A RCW ( SRA), is an issue 

of law. State v. Murrax:, 118 Wn.App. 518, 521, 77 P.3d 1188 

(2003). 

The errors contained within Mr. Finstad's Judgment and 

Sentences are plain on the face of the documen:l:s. Moreover, the 

Court of Appeals does not dispute that an error exists, rather 

they held, citing Stat§L_v. Ermels, '156 Wn.2d 528, 540-41, 131 

P.3d 299 (2006) that "In a package deal such as Mr. Finstad agreed 

to, he cannot challenge the validity of his consecutive sentence 

without challenging the validity of the entire plea." 

In that regard, it is important to note that Mr. Finstad's 

case is remarkably different tha.n Mr. Errnels case. In State v. 

Ermels, 156 Wn.2d 528, 540-41, 131 P.3d 299 (2006) the following 

facts are at issue: 

"Joshua James Errnele pleaded guilty to manslaughter in the 
second der;rr.ee cl.ft:er he stomped on the he::;.d of ? . ..rl unconsciou.s 
victim and the man later died. As part of his plea agreement, 
Ermels stipulatE~d to facts support:ln':l em. exc(:~ptional semtence· 
based on victim vulnerability, and he stipulated that there 
was a legal ba!:lis f:or. :.m exc•eptional senb~nce.. He aJ,so 
specifically waived his right to appeal the basis for and 
propriety of an E!'XC(-..!p1::ional StO?.nte.n<~e. ErrnE1ls nevertheless 
argued to the Court of Appeals, after Blakely v. Washington 
was decided, that he had not knowingly: intelU.get"l.tly r ;:md 
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voluntarily wai v·ed his right to appeal or his right. to have 
a jury find the fac:1:s m~cessary to suppo:ct: h:i.B exceptional. 
sentence." · 

'J:his Court concluded as follows: 

11 
••• JErrnels cannot c~btain the remedy he sf;~ek~~. Bnnels 

stipulate(! to the facts suppo.r.ting his r;xcept:Lonal senb:·mce 
and that there was a leg·aJ. basis for an exceptional se!ntence~ 
Because those -.~J.cunenb.t: 't>lm:e indiv:is:iJ:Jle f:r.om thr~ r.~si: o'f his 
plea agreementv he cannot challenge the exceptional sentence 
without. cha.llenginq the en.t.:i.re plea.," 

None of the fa.cl:s n:~levant t:o t:hif~ Court.' s ded.!:sion. tn .r~~. 

stipulate to any facbCJ in supp..1rt: of an e.."<:cepHon&~.l r::1E•nh~ncf:>. 

~1r. Finsb:td di0. not wa.i ve hi.s right to appeal the i.mposi tion of 

an exceptional st?.ntence. Nor did r'Jr. Finstad a.gree to an 

exceptional st?..n.tence. lvtor(~over, tl::e S€:l."lh111Ce im'f,II.."!'Ser3. :l.n ~1r. 

Finstad 1 s ca:::~e, ur11ik~l that i.mJ:?OSf.~d in Rr:rnel.s 1 r:ase, i.~} an unlawful 

sentencew 

Thus, t:he Cou.r.l:: of l.\ppeals reliamce on _State Y.!..l!Fme~.r 156 

Wn.2d 528, 540·-41, 131 PQ3d 299 (2006) is misplaced. 

This C'ourl:: ha~; been clear· t:ha.t 'the imposition of an 

unauthorized sentence does not require the vacation of the ~~nt.Lr.e 

Judgment or 9rantinq ,9. nctf trial. The error i~; gro1.mds fnr 

reversing only th.? orroneous port:ion of t.h.? sentetJ.ce i.mrosed~ 

this Court held, "corre·:.::t.ing ~~m erroneous sentence Jn exce?.es of 

statuto:t:y :.:nx!:ho-r.~:Lty do:.-~s~ nt1t a:E:E~~ct. the finalit:y of ·that portion 

his Apprend:i. r:lt;Jh.ts, that did not hc':tppen :l..n tl·lJ~ c~sB. Thus the 
-7-



Court of App2als rel:Lanc,~ on State v. Erme1<2 . .t i::; rrd.~:~plac~Cl and 

of the Court of ?\ppeals ln ca~.:;e~'> facb.1::llly :£d . .t!d.lar to tJv.?.: :J.r.:;sues 

In ~onclnsion, tt cannot be •.1:tspute.:1 tl.1.at th.e E!C:mh'?.l.i.C0. i.rnpo.~ed 

in this c.:1se r~~ga:r.-ding ca.use nuro.bc..~rs 06 -·t--01137 .. -6 and 06--1 ~·02072-3, 

where th<:~se t'YI.TO C-3.!30S Wt:1:cr-; orde:red con.secut:i.ve to each othm~ without 

vacation of the entire pl("la a.gre~IT!f.;'nt .. 

:F' o CYJNCJ~USJ:ON 

order grantlng revt:.~w of the Court of ?\ppea1~1 dismissal of his 

Personal i:1.~;.\str.a.int :?etJ.tion a.r; it~:J or.:JAY" ls in conflict~ ;..JJt.h several 

Court of l\.ppeals and contains qnf~st:i.ons significant. to hoth t:he 

C'.onst.itutio:ns of thi"-> Stab:':! anl! thr:) United States o:f Arner:l.ca. 

Respectfully Subm1.tted on this U.. day of .l!!lil'/---' 2011 • 
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Appendix - A - I 



IN rfHE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

ln re the Personal Restraint Petition of 
.:I ;:I 
~:~ \ ·~···. No.41877-1-II i .. 

I :· ,.·~ 

ORDER DISMISSING ~ETITlOtJr·~ 

. ·-:::· ·, .. _. 
. '··r·· 

_,.·" 

Petitioner. 

,=:-/,,t.-slnd Seeks relief from personal restraint imposed as a result of his 2007 

guilty pleas to unlawful possession of methamphetamine with intent to deliver and to 

unlavvful possession of cocaine with intent to deliver under cause number 06-1-0113 7-6. 

The trial court imposed 40-month sentences for those convictions, concurrent with each 

other. But it made them consecutive to a 40-month sentence it imposed for his plea of 

guilty to delivery of methamphetamine under cause number 06-1-02072-3. He argues 

that because the sentences were imposed in the same sentencing proceeding, the 

consecutive sentence was an exceptional sentence in violation of Blakely v. Washingwn, 

542 U.S. 296, 124 S. Ct. 2531, 159 L. Eel. 2d 403 (2004). And he argues that his 

judgment and sentence is exempt from the one-year time bar contained in RCW 

1 0.73.090(1) because the exceptional sentence is facially invalid and is beyond the 

jllriscliction of the trial court·. 

But the remedy he seeks, resentencing him to concurrent rather than consecutive 

sentences, is not available to him under the circumstances. His sentences were pmi of an 



41877-1-Il/2 

agi·eement to resolve four filed cases and one unfiled case against him. That agreement 

included the State's dismissal of school zone enhancements that could have added 48 

months of flat time to his sentence. In a "package deal" such as f;·,;-;/11(/. agreed to, he 

·· cmmot challenge the validity of his consecutive sentence without challenging the validity 

of the entire plea. State v. Ermels, 156 Wn.2d 528, 540-41, 131 P .3d 299 (2006). ;:::,~.~_.:;.f/1-J 

does not challenge the validity of the entire plea and so cannot seek resentencing on the 

consecutive sentence. 

h J/'1) /.4 d ()<))es not show that he is entitled to the relief that he seeks. Accordingly, 

is hereby 

ORDERED that h 111:;/11 J, petition is dismissed as frivolous under RAP 16.11 (b). 

DATED this 21ft day of U! .,- / , 2011. 

cc: k .,N/ I -, Fi :AJ ,j t.+d 
Michael C. Kinnie 
Clark County Clerk 
County Cause No. 06-1-01137-6 

2 
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\ b/ ··i'~ '"/?"I 1: \/1 (11'i,/i./.!/t;1

1/t"""..i iw(l": 
•• I / ,: .V" t ~l .. ' ' \..-I ; ' ' ~ I __ ,/ 

Acting Chief JiJdg~""} 
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IN THE WASHINGroN STATE: SUPREME COURT 

T....owell Finstad, 
Petitioner Pro Se, 

v. 

WASHING'IUN STATE:, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

OOA No. 41777-1-II 
s.c. No. 

CERTIFICA1'E OF SERVICE 

CER'riFICATEl OF SERVICE 

I, Lowell Finstad, hereby certify that I caused a true and correct 

copy of the attached 'Motion For Discretionary Reveiw' to be served upon 

all parties listed herein below, in the manner herein indicated: 

(X) Washington State Supreme Court (X) First Class Mail 
Supreme Court Clerk, c J Mert·itt Postage Prepaid 
415 12th Ave s.w.; P.O. BOX 40929 ( ) Personal Service 
Olympia, WA 98504-0929 ( ) Other: 

(X) Court Of Appeals, Division TWo (X) First Class Mail 
950 Broadway, Ste 300MS TB-06 Postage Prepaid 
Tacoma, WA 98402-4454 ( ) Personal Service 

( ) Other: 

(X) Maa.r4ble /lciAJJ..C:_l:LC,ur-&_. (X) Fi.rst. Class Ma i 1. 
(//i.c.:K C.-u:~. a i.Jf 12crJs."e' r.e-fv.cr a £6."',:.- e Postage Prepaid 
p tJ .B(J~ .5't10<:.2__ ·- --- ( ) Personal Servlce 

fMnGJlltl't:JJC • Ill t!l. _ez_ ~ It, k...:..fitlt2.f2... ( ) Oth~?.r: -
I, r....owell Finstand, hereby certify that the above statements are 

true and correct to the best of my knowledge and belief. 

Respectfully Submitted on this 24th day of 1\pril, 20'1 1. 

Lowell F ·ad, etit~oner Pro Se i 
o.o . .c.# J/2'-1'171 E.:flt! 6-lfi~ 

?z~i 5~T~;7?131ifieo 
vaUJ/t It/. A 9f& 'JS . ·. 


