
No. 86018-1 

IN raE SUPREME COURl' OF T1:IB s·rA.TE OF WASHINGTON 

LOWELt, FINSTAD,· Petitioner Pro Se 

v. 

WASHINGTON STATE, Resp~n~ent. 

FROt-1 THE COURT OF Al?PEALS, DIVISION II- No. 41877-1-II 
CLAR~ COUNTY SUP~IOR COURT CAUSE No. 06-1-01137-6, 

06-1-02072-3, 07-1-00611-7, 07-1-01996-1 

REPLY FOR ANSWER F.DR DISCRETIONARY RBVIEfJ'J 

-------------~---

•. 1 

·• ·~ ,.· ·~.-' 

,-,,···. 

lowell Finstad 
)...4;''{;6 c~cca.I;~,'O C.tr.;t;. ..J.e r 
-'-'-;uy &iF. 7;),. 1<- 1./d t.by_ !2D 
-Y..tt.'a Lt b(.A/9_ Pit, ·zs ~ 9 5? I 

------------

J·.:, 



T?-\BLE OF CONTENTS 

I. IDENTITY OF PETITIO~ •••••••••••••••••••••••••••••••••••••••Page 1 

II. FACrS RE'i .... EVA.NT 'IQ 'REPLY •••••••••••••••••••••••••••••••••••••• Page 1 

III. ~RQUMEN1!' ••••••••••••••••••••••••••••••••••••••••••••••••••••• Page 2 

IV 0 CONCLUSI1JN ............................. e •••••••••••••••••••••••••• Page 7 

TABLE OF AUTHOlUTIES 

State 

In re Pe~~estr. of Barr, 102 Wn.2d 265, 684 P.2d 712 (1984) 
••••• "' ••••••••••••••••••••••••••• • l?age 4 

In re the Pers. Restr. of Breedlove, 138 Wn.2d 298, 979 P.2d 417 (1999) 
............................... Page 3, 4 

In re the Pers. ~estr. of carle, 93 Wn.2d 31, 604 P.2d 1293 (1980) 
•••••••••••.••••••••••••••••••• Page 4, 5 

State v. Eilts, 94 Wn.2d 489, 617 P.2d 993 (1980) 
•••• ..., ••••••••••••••••••••••••••••• Page 6 

In re the Pers. Restr. of Gardner, 94 Wn.2d 504, 617 P.2d 1001 (1980) 
•• ,. •••••••••••••••••••••••••••• Pa·:Je 5, 6 

In re the Pers. ~estr. of Goodwin, 146 Wn.2d ~ 870 
•••••••••••••••••••••••••••••••••• Pa::Je 6 

State v. Bilyard, 63 Wash.A~. 413, 819 P.2d 809 (1991) 
•••••••••••••• a • e •••••••••••••••• • Page 4 

In re the Pers. ~estr. of Binton, 152 Wn.2d 853, 100 P.3d 801 (2004) 
••••••••••••••••••••••••••••••• Page 6, 7 

McNutt v. Delmore, 47 Wash.2d 563, 288 P.2d 848 (1955) 
•••••••••••••••••••••••••••••••••• Page 5 

state v. Palmer, 73 wn.2d 462, 438 P.2d 376 (1968) 
•••••••••••••••••••••••••••••••••• Page 5 

state v. Sampson, 82 wn.2d 663, 513 P.2d 60 (1973) 
•••••••••••••••••••••••••••••••••• Page 5 

Federal 

Apprendi, 530 u.s. @ 488, 120 s.ct. 2348 
................................... Page 7 

Duncan v. Louisiana, 371 u.s. 145, 88 s.ct. 1444, 20 L.Ed.2d 491 (1968) 
•••••••••••••••••••••••••••••••••• Page 7 

i 



"R.C.W. 's 

9.94A.390 
................................... Page 4 

9.94A.535 
•••••••••..••..••.••..•••••••• _.Page 4, 7 

9.94A.539 
••••••••••••••••••••••••••••••• Page 6, 8 

ii 



I. IDENTITY OF PETITIONER 

Lowell Finstad, Petitioner Pro Se files this Reply to the -~swer 

filed by the state's attorney to his petition for Discretionary Review 

filed under Supreme Court Case Number 86018-1. This Reply is made in 

good faith and is based upon the facts and circumstances surrounding 

this case and the laws of th:l.s State. 

II. FAcrS RELEVANT TO 'REPLY 

on Novembe~ 9, 2007 Mr. Finstad plead guilty to possession of a 

Controlled Substance, with Intent to Deliver Meth; and Possession of 

a Controlled Substance, with Intent to Deliver Cocaine, under Cause 

No. 06-1-01137-6 (Appendix A attached to Petitioner's Motion for 

Discretionary Review); Delivery of a Controlled Substance, Meth, under 

Cause Nuntber 06-1-02072-3 (Appendix~ attached to Petitioner's Motion 

for Discretionary Review); Witness Intimidation, under Cause Number 

07-1-00611-7 (Appendix C attached to Petitioner's Motion for 

Discretionary Review); and Attempted Arson in the First Degree, under 

Cause Number 07-1-1996-1 (AppendixO attached to Petitioner's Motion 

for Discretionary Review) 

Included within this global plea agreement, was a stipulation that 

the time Mr. Finstad received following a jury trial under cause number 

06-1-01073-6 (Appendix .X" attached to Petitioner's Motion for 

Discretionary Review) would run consecutive to cause numbers 06-1-1137-6 

and 06-1-02072-3. (See Appendixes {Jt and ·1?1 attaphed to Petitioner's 

Motion for Discretionary Review) Mr. Finstad does not assign error 

to this portion of the consecutive sentence. 

On November 14, 2007 Mr. Finstad was sentenced under each respective 

cause nurrtber, broke down as follows: 
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1. Cause Number 06-1-01137-6, forty months on each count ordered to 
run concurrent to each other, but consecutive with Cause Number(s) 
06-1-02072-3 and 06-01073-6 (Appendix E attached to Petitioner's 
Motion for Discretionary Review) 

2. Cause Number 06-1-02072-3, forty months, ordered to run concurrent 
with 07-1-00611-7 and 07-1-01996-1, but consecutive to 06-1-01137-
6 and 06-1-01073-6 (Appendix F attached to 'Petitioner's Motion 
for Discretionary Review) 

3. Cause Number 07-1-00611-7, forty months, ordered to run concurrent 
with all incorporated cause numbers, including cause number 06-
1-01073-6 (Appendix t.; attached to Petitioner's Motion for 
Discretionary Review) 

4. Cause Number 07-1-01996-1, thirty-six months, ordered concurrent 
with all incorporated cause numbers, including cause number 06-
1-01073-6 (Appendix H attached to Petitioner's Motion for 
Discretioanry Review) 

Mr. Finstad's plea agreement resulted in the improper imposition 

of consecutive terms of confinement under cause numbers 06-1-00137-6 

and 06-1-02072-3. The only appropriate and lawful consecutive portion 

of this global agreement was regarding cause number 06-1-01073-6, being 

ordered consecutive to 06-1-00137-6 and 06-1-02072-3. 

III. ARGUME:NT 

In the State's response, they concede two points. First, that 

Mr. Finstad's instant petition is not time barred. Secondly, that Mr. 

Finstad's motion for discretionary review should be granted, albeit 

for a different purpose than that requested by Mr. Finstad. 

Following these concessions, the State argues two points. First, 

it is argued that "The defendant is not entitled to relief because the 

judgment and sentence did not constitute a fundamental defect that 

resulted in a complete miscarriage of justice." Secondly, it was argued 

that "The defendant's cases should be remanded to the sentencing· court 

for entry of findings in support of an exceptional sentence." 

Both arguments fail under relevant law. 

( 2) 



The state seems to base its position on a misr~ading of the facts 

in In re Breadlove, 138 Wn.2d 298, 979 P.2d 417 (1999). At page 11 

of the State's answer they state: 

In Breedlove, pursuant to a plea agreement, the state agreed to 
allow the defendant to plead guilty to reduced charges in exchange 
for the sentences on each count being served consecutively. 
Breedlove, 138 Wn.2d at 301-02. At sentencing, the parties advised 
the court the defendant was pleading to the statutory maximum on 
each current offense and that each offense would be served 
consecutively. The sentencing court ordered this sentence; however, 
it did not make findings· that it was ordering an exceptional 
sentence. Breedlove, at 302. In a subsequent Personal Restraint 
Petition, the defendant did not challenge the validity of his plea 
and he did not seek to withdraw his plea. Further, the defemdant 
did not allege he did not understand the terms or consequences 
of his plea. Breedlove, at 304. Rather, the defendant claimed 
he should be resentenced to concurrent sentences because an 
exceptional sentence based solely on the stipulation of the parties 
was not statutorily authorized. Id. 

By the use of the above artful language, the State is able to imply 

that the facts found in Breedlove are identical to those found in Mr. 

Finstad's case. That however is not the case. As pointed out by this 

Court, the facts surrounding B~eedlove' s, plea were as follows: 

Before the second trial, the State offered to settle the 
criminal action. Breedlove, acting pro se but with standby counsel 
available, agreed. Under the terms of the settlement, Breedlove 
agreed to plead guilty to reduced charges of ( 1 ) first degree 
manslaughter for the death ,of Atkins; ( 2) unlawful imprisonment 
of the teenager he forced to stay during the killing of Atkins; 
and ( 3) third degree assault of the second teen who escaped when 
he chased her. As part of the plea agreement, Breedlove stipulated 
to an exceptional sentence. Breedlove's Stipulation to Exceptional 
Sentence provides, in· pertinent part: 

5. The defendant is willing to stipulate to an exceptional 
sentence consisting of the statutory maximum sentences for 
each count, and that the sentences shall run consecutively, 
for a total sentence of twenty years. 

6. The basis ~or the exceptional sentence is that it is 
part of the settlement of this case, and that the defendant, 
by stipulating to this sentence is.thereby avoiding the 
substantial risk of conviction and a sentence to a greater 
te~ of confinement. 

7. The def-endant acknowledges that an agreement to an 
(3) 



exceptional sentence is not one of the enumerated illustrative 
bases for an exceptional sentence as found in "R0.\1 9. 94A. 390 • 

. However, the defendant acknowledges that under In re Barr, 
1 02 1t.Ja:~h. 2d 265, 684 P. 2d 712 ( 1984), and State v. Hilyard, 
63 wash.App. 413, 819 P.2d 809 (19.91), he may set:tll~ his 
o:;~ase U!1der certain terms .:md conditions, includ:Lng a stip:.1lated 
exceptional senb:!m~e, provid,~d this is acceptable to the Court; 
~~ven .if the facts and standard sentence a.ssoc.iated vvith th~ 
amendad c:':larges would not ordinarily be t'1e sam:~ as what is 
being agreed to in his ca;se. 

a. The d:1fendant is willing to enter into th~ stipulated 
sent.encing agreement described herein in part beoaus•a he 
believes and und,~rstand:3 that a tw,~nty yaar sentence tvould 
be the maximum allowable sentence tmder law. The State o:E 
Washington likewis:~ acknowledges and agrees that a tv1enty 
year sentence ·.vould be the maximum allow.able sentence und.e:.c 

. law for the :)ffen:3es. 

Breedlove, 979 P.2d 417, 420·-21, 138 W:ash.2d 298 (1999). There was 

no SilCh stipulation in the present case. In fact, nowhere within any 

of the Plea Agreernents which Mr. Fin:stad entered into, can the State 

point to anyth±1g therein which would support a finding that an 

exceptional sentence was stipulated to, other then the fact that the 

sentence imposed would only be lawful if imposed under the conditions 

of an ex<::eptional sentence provided under "ROil 9. 94A. 535. 

The law in this state is clear, and this "court has often reaffirmed 

that a sentence in eX~~ss of statutory authority is subject to challenge, 

and the defendant is entitl9d to be resentenced. For example, in 1n 

re Pers. Restraint of Carle, 93 Wash.2d 31, 604 P.2d 1293 (1980) the 

defendant pleaded guilty to first degree armed robbery while armed with 

a deadly weapon, and his sentence included a deadly weapon enhancement. 

Subs·equent to defendant's sentencing, this court held in another case 

that the deadly weapon enhancement was not applicable in the same 

circumstances. The court concluded in Carle that the trial court had 

accordingly imposed an erroneous, and that '"[w]hen a sentence has been 

imposed for which there is no authority in law, the trial ·:::ourt has 
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the power and duty to correct the erroneous sent-ence, when the error 

is discovered."' Carle, 93 W\:tsh.2d at 33, 604 P.2d 1293 (emphasis 

omitted) (quoting McNutt v. Delmore, 47 Wash.2d 563, 565, 288 P.2d 

848 (1955), overrule~ in part on other gro~nds by State v. Sampson, 

82 wash.2d 663, 51"3 P.2d 60 (1973); see also state v. Palmet, 73 

Wash.2d 462, 475, 438 P.2d 876 (1968). The court held that under this 

rule the petitionee was entitled to relief under 'RAP 16.4, and the matter 

was remanded for resentencing. Carle, 93 Tflash. 2d at 34, 604 P. 2d 1293. 

The court observ9d, however, t~at its holding did not effect the finality 

of the portion of thSl judgment and sentence that was correct and valid 

when sentence was imposed. Id. at 34, 604 P.2d 1293. 

Th9 same rule has been applied in cases involving negotiated ple•:i 

agreements, and this c:>urt has consisb:mtly rejected arguments that 

a defendant must be held to the consequences :Jf a plea agreement to 

an excessive sentence. r'or example, in th:a same year Carle was decided, 

the court also decided In re Personal Restraint of Gardner, 94 Wash.2d 

504, 617 P.2d 1001 (1980). There pursuant to a negotiate) plea bargain 

the defe~dant pleaded guilty to first degree possession of stolen 

property and second degree burglary, and the prosecution dropped 

additional burglary charges. The court imposed a sentence including 

restitution for victims of the un·:::harged crimes, although the relevant 

statute then allowed for restitution only for victims of crimes of which 

the defendant was convicb~d. This court rt:=manded the matter for 

imposition of restitution in accord 1tJith the statutory authority. 

Import.mtly, the court rejected the State's argum--~nt that the restitution 

that had baen imp::>sed was a result of a plea agreement a~d therefore 

should be enforced. The o::>urt said, "a plea bargaining agr~=ement cannot 
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exc1zed the statutort aul:hc)rity given to the co~ts. Gardner, 94 Wash.2d 

at 507, 617 P.2d 1001. 

Based on the above citations, as well as :nany others, this court 

in In Re Goodwin, surm:Lsed as follows: 

w~~ take this opportunity to c:larit'y the law. In keei?ing wlth lo:1g
establi:3hed precedent, we adhere to the principles that .~ senb:.mce 
in excess of statutory authority is subject to o::>llateral attacK., 
that a sentence is excessive if based upon a miscalculated offender 
score (miscalculated up\17a-rd), and that a defendant cannot ag;ee 
to punishment in excess of that which the Legislature has 
established. 

In this case, while Mr. Finstad did ~3tipulate that cause numbers 

06-1-1137-6 and 06-1-0:2072-3 would run consecutive to •3ach other and 

to 06-1-01 073-6, he did n')t stipulate to the :l.mposi tion of an exceptional 

senten~::e, nor did he stipulate to facts in support of the impositi<)U 

of a"1 except.Lonal se11.tence. Thus, under RON 9. 94~. 589 ( 1 ) (a) , caus:~ 

numbers 06-1-1137-6 and 06-1-0:2072-3 must run concurr13nt with ea1::h other. 

~s l1emonstrated above, this cout"t has repeatedly h;ld that 'an 

individual cannot, by way of a negotiated plea agreement, agree to a 

sentence in excess of that allowed by law. In re Pers. Restraint of 

Hinton, 152 Wh.2d 853, 861, 100 P.3d 801 (2004); see also Goodwin, 

146 wn.2d at 870, (a plea bargaining ag:ceement cannot exceed the 

statutory authority giv,an to the courts) (qu.oting In re l?ers. Restraint 

of Gardner, 94 Wn.2d 504, 507, 617 1?.2d 1001 (1980). 

~. defendant si111ply ' ::::annot empower a sentencing court to exce·ed 

its statutory authorization.' State v. Eilts, 94 'iVn.2d 489, 495-95, 

617 P.2d 993 ("1980). Thus, the fact that a defen::tant agr•3ed t::> a 

particular sentence does not cure a facial defect in the judgment and 

!3entencr.z where the s,entencing court acted outside l ts authority. 

In this cas:~, the sentencing court was bound by RCW 9. 947-\..589, 

( 6) 



which pro~Jid~~s in pertinent part: 

Except as provided in (b) or (c) of this subsection, whem.3ver a 
person is to be s~antenced for two or more current off.anses, the 
sentence cange for each curre:1t offense shall be determined by 
using all other current and prioc convictions as if they wer·e prior 
cc::mviction::; fo.~.: the purpose of the offender score; P'ROV!OED that 
if the Court ~anteres a finding that some or all of the current 
offen:3es encompa;ss the same criminal conduct th:.:m those current 
offem;es shall be counb.9d as one crime. S·~mbences imposed under 
this subs~ection shall be served con.~urrently. Consecutive sentences 
may only be imposed under th~ceptional sentence provisions of 
RCW 9.94A.535. 

Th~ Sentencin~ court in Mr. 'Finstad's cas:; did nc>t invoke the 

provisions of RC~ 9.94~.535, nor did Mr. Finstad stipulate the the 

invocation thereof. 

True, nothing prevents a defenda::1.t from ~""aiving his ~Ferenqi rights. 

When a defe~1dant plea·:ls guilty, the state is free to seek judicial 

sentence enhancements so long as the defendant either stipulates to 

the relevant facts or consents to judicial fact finding. See Apprendi, 

530 u.s. at 488, 120 s.ct. 2348; Duncan v. Louisiana, 391 u.s. 145, 

158, 88 s.ct. 1444, 20 L.Ed.2d 491 (1968). If, and only if apprc::lpriate 

waivers are pro::::ured, states may continue to offer judicial fa::::t finding 

as a tnatter of :::curse to all defendants who plea3 guilty. This however 

did not o::::cur. Mr. Finstad did not stipulate to the imposition of an 

exceptional sentence; what he d.ld d.'.::> was erroneously stipulate to the 

impossition of an unlawful sentence, something he cb·~s not have the 

power to do. See aqain In re Pers. Restraint of 'Flinton, 152 wn.2d at 

861, 100 P.3d 801 (2004). 

IV. CONCLUSION 

As the facts in Mr. Finstad's case are different than those in 

Breedlove's, in as mush as Mr. Finstad did not stipulate to tht; 

impJssition of a~ exc~ptional sentence, which was the case in Breedlove, 
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this court is requested to remand this matter back to the sentencing 

court with explicit instructions to resentence Mr. Finsta11d to concurrent 

tepns under both 06-1-1137-6 and 06-1-0~072-3 in accordance with 'RCW 

9.94A.589(1)(a). 

Respectfully Submitted this Jd:..."day of October, 2011 
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