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"I ANSWER TO AMICUS

. Petitionérs' a;dbpt and agree witﬁ the arguments and 'reasoning of the
Waéhington IStat':é A‘ssoci'ation for Justice Foundatioﬁ 'as.set‘ forth in the Brief of
.Amlcus Curiae, except as set forth below The plam language of RCW 7.70.080
-clearly precludes ev1dence of compensatlon pald by any health care provider 1f
that health care prowder has ever had the status of defendant unless offered by

that .defendant health care provider.
Settlements with co-defendants are not “collateral sources.”

Footnote 9 in the Amicus brief states that compensation paid by a

defendant health care prévider would be “collateral” to another defendant health

' care provider. To-the extent the footnote is referring to settlement payments (as | '
opposed to the other types of compensation contemplated in RCW 5.65.010
(“medical, hospital or similar expenses™), Petitioners disagree.

Assuming arguendo that the legislature constitutionally modified the
collateral source rule when enacting RCW 7.70.080, settlement payments from
co-defendants are still not “collateral sources.”] As set forth in the Petitioners’
Petition for Review at pp. 11-12, the great majority of jurisdictions distinguish

between co-defendant settlement payments and payments from other sources:

© Typically, the [collateral source] doctrine applies to
such independent sources as insurance policies

1 As discussed in Petitioners’ Petition for Review at p. 1, the basis for the
-claimed exclusion of the settlement cvidence was pursuant to ER 408. It was not,
the collateral source rule.



maintained by plaintiff or an innocent third party,

‘employment wages and benefits, gratuities, social

security . " ‘benefits, - and = welfare

payments....Importantly, however, this rule does

not.apply fo “payments made by another who is or )

beheves he s subJ ect to the same tort llabllxty
North Atlantic F wkzng, Inc V. Geremia, 153 B R. 607, 611 (D RI 1993)'
(mtauons omitted, emphas1s added)(quotmg RESTATEMENT (SECOND) TORTS §
920A(1)). See also RESTATEMENT (SECOND) TORTS § 920A comment c

The rule that collateral benefits are not subtracted from

the plaintiff’s recovery applies to the following types

of benefits: (1) Insurance policies... (2) Employmeiit

benefits...(3)  Gratuities...(4) Social legislation

beneﬁts
See e.g. Villarini-Garcia v, Hospital Del Maestro, 112 F.3d 5, 5 (1" Cir,
1997)(payments by prospective codefendants are of a different character than
'payments from insurance (i.e. they are not collateral sources)), In re Lake States
Commodities, Inc., 230 B.R. 602, 605 (N.D.IlL. 1999)(payments in setﬂement by
‘olther tortfeasors not subject to the collateral source rule); Chenega Corp. v. Exxon
Corp., 991 P.2d 769, 790 (Ak. 1999)(settlement from codefendant not collateral
source); Smith v. Zufelt, 880 P.2d 1178, 1184 (Co. 1994)(sums pald to avoid
liability at trial are not tradltlonal collateral sources) Simon v. Coppola 876 P.2d
10 19, 21 (Col App. 1993)(concu1rence), Kzss V. Jacob 138 N.J. 278 282 (N.J.
:'1994),--Acordza of Virginia Ins: Inc. V. Genito Glenn, L.P. 560 S.E,Zd 246, 252,
263 (Va. 2002); Dziwufa v. Broda, 297 Ga.App. 1 (2009) Kassman v. American
University, 546 F.2d. 1029 (C.A.D.C. 1976); F.D.LC. v, United Pacific Ins. Co., '

20 F.3d 1070 (10™ Cir. 1994).



As RCW was. 1ntended to modlfy the collateral source rule (and not ER -
408), its application to ovemde ER 408 in the medlcal negllgence context is |

inappropriate and should be rej eoted

IL. - CONCLUSION

t

The declsmn of the Court of Appeals should be roversed the judgment of
the trial coutt should be vacated, and thJS matter should be remanded for a new .
trial absent any ewdence of a settlement with defendant health ca;e provider
. Univeréity of Washingtoh and Dr. Neil Futran,

- RESPECTFULLY SUBMITTED this 5™ day of January, 2012

EMAN, PLLC

Joseph 4& Grube
WSBA 26476
Attorney for Appellants
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